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Dear Profesÿsor Freiberg

Submission to the Fines and Infringements Project

Thank you for the opportunity to contribute a written submission to the Sentencing Advisory Council's
fines and infringements project. Please find our submission enclosed.

Victoria Legal Aid strongly supports reform to our infringements system and has welcomed the

various opportunities to contribute to this project through stakeholder roundtable discussions and

meetings with your project team.

Our submission outlines a number of suggestions that are designed to lead to fairer and better
outcomes for vulnerable people and the Victorian community more broadly. Many of these
recommendations are intended to reduce the pressure on the enforcement system and promote

better value for the community. We are available to discuss the contents of our submission further if

necessary.

We also intend to provide a copy of our submission to the Attorney-General for his reference.

Please contact Ms Kristen Hilton, Director of Civil Justice and Access and Equity on 9269 0691 if you

have any questions in relation to our submission.

Yours faithfully

BEVAN WARNER
Managing Director
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About Victoria Legal Aid 

Victoria Legal Aid (VLA) is an independent statutory authority set up to provide legal aid in the most 
effective, economic and efficient manner.   

VLA is one of the biggest legal services in Victoria, providing legal information, education and advice 
for all Victorians.  

Our clients are often people who are socially and economically disadvantaged; people with a 
disability or mental illness, children, the elderly, people from culturally and linguistically diverse 
backgrounds and those who live in remote areas. 

VLA helps people with legal problems about criminal matters, family breakdown, child protection, 
family violence, fines, social security, mental health, immigration, discrimination, guardianship and 
administration, tenancy and debt.  

VLA also works to address the barriers that prevent people from accessing the justice system by 
participating in law reform, influencing the efficient running of the justice system and ensuring the 
actions of government agencies are held to account. We take on important cases and advocate for 
reforms that improve the law and make it fairer for all Victorians. 
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Summary of recommendations 

Part One - Promoting better interventions for vulnerable people 

Increased use of cautions and other diversionary approaches 

Recommendation 1 - That the Act be amended to expressly require issuing officers of enforcement 
agencies to consider ‘Special Circumstances’ at the issuing stage.  

Recommendation 2 - That the Victorian Government consider amending the Infringements Act to 
include an express power for the Attorney-General to make comprehensive guidelines relating to the 
issuing of cautions under the Act.  

Recommendation 3 - That any future guidelines reflect the range of vulnerabilities of people – 
including homelessness, mental illness, intellectual disability and cognitive impairment etc. 

 
Embedding the system with ‘flags’ to promote identification and early intervention for 
vulnerable people 

Recommendation 4 -That the infringements system facilitate the earlier identification of people with 
special circumstances through: 

 Better support and training for enforcement agencies in the identification of the characteristics 
and impact of mental illness and disability.  

 Improvements to the administrative systems supporting the enforcement of infringement matters 
to facilitate the early identification of vulnerable people.  

 
Expanding the scope of special circumstances to include financial hardship and other 
relevant conditions 

Recommendation 5 - That the Act be amended to include financial hardship as a special 
circumstance.  

Recommendation 6 - That financial hardship be defined to include receipt of certain Centrelink 
payments or commonwealth entitlements.   

Recommendation 7 - That financial hardship measures be available from the time a fine is issued 
and throughout the enforcement process.  

Recommendation 8 - That the Act include an express requirement that the financial circumstances 
of a person be taken into account when determining whether to discharge fines in whole or in part.  
This would be consistent with recent changes to the Sentencing Act.  

 

Part Two - Better outcomes for vulnerable people and the community 

Introduction of work and development orders 

Recommendation 9 - That the Victorian Government amend the Act to create a scheme that allows 
for a person to undertake work, training or other development activity in lieu of payment of fines 
modelled on the New South Wales Work and Development Orders.   
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More flexibility in outcomes at a section 160 hearing  

Recommendation 10 - That magistrates have full discretion to deal with fines (including full 
discharge) at a section 160 hearing. 

Recommendation 11 - That magistrates be required to consider a person’s ability to pay and their 
broader financial circumstances when imposing instalment orders under section 160(4)(b) of the Act. 

 

Introduction of sentence caps  

Recommendation 12 - That the Act be amended to set a maximum term for imprisonment in lieu of 
payment of fines of three months. 

Recommendation 13 - That administrative processes and systems support the identification of 
people who have accrued large number of fines to support positive intervention.  

 

A fairer approach to admissions and criminal records 

Recommendation 14 - That matters dealt with in the Special Circumstances List not result in any 
finding of guilt being recorded on a person’s criminal history information.  

 
Review of the suitability of current offences and penalties  

Recommendation 15 - That the Victorian Government review the implementation of the Attorney-
General’s Guidelines and the appropriateness of existing infringement offences and penalties.  

 
Part Three - Fairer processes and procedures to support vulnerable people 

More consistent internal review processes  

Recommendation 16 - That internal review processes be more consistent and adhere to a 
consistent framework for assessment of applications for internal review, including applications on 
the basis of special circumstances. 

Recommendation 17 - That enforcement agencies be required to elect to prosecute a matter in 
open court through an opt in process.  

Recommendation 18 - That the Victorian Government consider introducing a specific guideline 
making power for the Attorney-General in relation to internal review processes.  

 

Introducing less onerous procedural and evidential requirements for special circumstances 
and revocation on other grounds 

Recommendation 19 That the Act be amended to confirm that written evidence is not required to 
prove special circumstances. 

Recommendation 20 That the role of the registry in the assessment of evidence in support of 
applications be clarified.  
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Recommendation 21 That there be a consistent approach to the evidentiary requirements for 
special circumstances and other grounds revocation applications.  

Recommendation 22 That all evidential requirements be published and readily accessible for 
practitioners and applicants. 

 

Creation of a right of appeal to the County Court  

Recommendation 23 That the Act be amended to include a right of appeal de novo to the County 
Court.  

 
Fairer processes for the execution of warrants following missed payments 
Recommendation 24 That the Act be amended to require people to be brought back before the 
court prior to a warrant for imprisonment being executed.  

Recommendation 25 That the Act be amended to provide that instalment orders and fine default 
unpaid community work orders made under section 160 operate pursuant to the provisions in Part 
3B of the Sentencing Act. 

 
No administrative and enforcement fees in the calculation of penalties 

Recommendation 26 - That where a matter is heard in the Special Circumstances List the 
administrative and enforcement fees are automatically waived.   

Recommendation 27 - That magistrates have a general discretion to waive administrative and 
enforcement fees in all infringement matters.  

 
No enforcement of tollway administration fees when fines discharged 

Recommendation 28 - That the statutory power for tollway providers to charge an administration 
fee be repealed. Alternatively, that the Court have the express power to waive tollway administration 
fees. 

Recommendation 29 - That the court discontinue the use of court issued payment notices for 
tollway administration fees.  

 

Part Four - Reducing complexity and promoting accessibility for vulnerable people 

Better information to promote self help and early resolution  

Recommendation 30 - That the Victorian Government support the development and direct 
distribution of consistent, accessible information about the infringement system to people at the time 
they receive infringement notices and at all relevant points in the enforcement process.  

 

Increase availability and central coordination of fines and payment plans 

Recommendation 31- That the infringements system be streamlined to support more coordinated 
processes for the administration of fines. 
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Better rural and regional access for people with special circumstances and other underlying 
causes of offending 

Recommendation 32 - That the Special Circumstances List have regular hearings in rural and 
regional Victoria. Alternatively, or as an interim measure, suburban and regional courts could 
facilitate appearance by video conference from a local court. This would promote better access to 
justice. 

Recommendation 33 - That the availability of general court support programs in the Magistrates’ 
Court be expanded to regional areas. 
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Executive Summary  

Overview 
VLA supports a fairer, more flexible infringements system that responds to disadvantage and better 
supports people to navigate its processes.  

The Victorian Infringements Act 2006 (the Act) provides for the enforcement of a range of offences 
through infringement notices. Some people are able to expiate their fines by payment within the 
relevant timeframe, whereas others have circumstances that make compliance more difficult – such 
as disability, mental health, homelessness or financial hardship.  

At VLA, we experience considerable demand for assistance with outstanding infringements.  In 
recent years, we have experienced an increase in the number of infringement matters in our duty 
lawyer service, in advice and minor work files and in grants of assistance.  

One of the prominent features of our client group is their multiple legal and social issues and their 
ongoing vulnerability. We recognise that some people are more likely to interact with the justice 
system and are more likely to have intractable issues that result in repeat encounters with 
enforcement authorities. We support measures to address the underlying characteristics and 
circumstances that increase the vulnerability of these people.  One way of achieving this is through 
improvements to the operation of the fines system, including the availability of a broader range of 
options to assist people to deal with their fines.  

In our experience, the key issues with the operation of the fines system are:  

 vulnerable people are not being diverted away from the system at the earliest opportunity; 

 internal review processes are complex and inconsistent; 

 people who are too poor to pay their fines are vulnerable to strong enforcement action 
(including the threat of imprisonment); 

 the system does not facilitate sufficient access to support to address underlying issues that 
may contribute to offending conduct;  

 the processes and outcomes of the system are inflexible and do not accommodate the 
particular needs of vulnerable people.  

Drawing on our experience providing advice and assistance in these matters, this paper proposes a 
number of reforms to the Act to support better outcomes for vulnerable people and the Victorian 
community.  It proposes changes that will lead to greater fairness in a system that currently has a 
disproportionate impact on vulnerable people.  In short, we propose changes that will ensure that 
people who are too poor or too unwell to pay their fines are not dealt with more harshly than people 
who have the means and capacity to comply with their obligations.   

We also propose to correct some of the anomalies in the current system – such as the fact that 
people appearing in the Special Circumstances List have a finding of guilt recorded against them 
whereas people whose matters progress to a section 160 hearing may not.  

In our view, improving the operation of the infringements system will benefit the Victorian community 
by making the system more efficient and more accessible. A better administrative system would 
support the early exit of vulnerable people from the fines system – either through diversion to 
support services or through discharge of fines due to special circumstances.  This would alleviate 
some of the intensity of support and enforcement activity that may be required for this cohort of 
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people. It would also release some of the overall pressure on the system which is struggling to meet 
current enforcement demands.1 

VLA supports reform to the infringements system that: 

 promotes greater flexibility and fairness for vulnerable people, including people who experience 
financial hardship; 

 reduces complexity and improves accessibility for vulnerable people; 

 promotes early intervention that addresses causes and provides support services; and 

 provides better value for the community.  

Vulnerable people and fines at Victoria Legal Aid  
At VLA, we are assisting more and more clients with their outstanding infringements.  We have 
experienced consistent demand for assistance with infringement matters in our duty lawyer service, 
in advice and minor work files and in grants of assistance.  

Since 2009, over one million dollars from the Legal Aid Fund has been spent on grants in 
infringement matters.  This figure does not include the time and resources of our legal staff working 
on minor work files who assist people without a grant of assistance.   

The resource demands on our in house practice for assistance with infringement matters are 
substantial. In 2012/13, our Legal Help phone advice service dealt with over 3000 matters relating to 
infringements.  On average, calls to our Legal Help phone advice service last around 9 minutes.  
This translates to around 500 hours of staff time spent on the phone assisting people with legal and 
procedural questions about infringements. Where a matter proceeds beyond our phone advice 
services, our lawyers may spend up to five hours preparing some complex infringements matters for 
hearing in the Special Circumstances List.   

ACTIVITY  2009/2010 2010/2011 2011/2012 2012/20132 Total 

 In-House Duty Lawyer Services 
          

1,780   2,780  
          
3,451  

          
2,566  

        
10,577  

 Legal Advice  
          

2,128  1,927  
          
2,077  

          
1,834  

          
7,966  

 Minor Work  
             

112  
            
575  

             
892  

             
737  

          
2,316  

 Phone Sessions  
          

2,801  2,933  
          
2,277  

          
3,321  

        
11,332  

 Substantive Grants  
             

290  
            
528  

             
809  

             
642  

          
2,269  

 Total  
          

7,111          8,743 
          
9,506  

          
9,100  

        
34,460  

 

We know that we are mostly seeing people who are trapped at the acute end of the infringements 
system. We know that there are a lot of other people who are experiencing acute financial hardship 
but may not qualify for representation from VLA. While some are assisted by Community Legal 
Centres, others receive no assistance at all.  

                                                           

1 Victorian Ombudsman Own motion investigation into unenforced warrants (2013). 

2 In 2012/13, Victoria Legal Aid made changes to the guideline relating to assistance in infringement matters.  This raised the relevant 

threshold for a grant of assistance from $1000 in fines to $5000 in fines.  
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Cost to the Community  
The cost of identification and enforcement of infringement offences directly impact Victoria Police, 
enforcement agencies, government departments, the courts and the Sheriff.  There are also 
significant impacts on legal and other social assistance providers. In our experience, people who are 
vulnerable or otherwise unable to pay their fines require the most intensive resource allocation.  This 
demand on resources is likely to be repeated at each point in the system.  

Beyond the formal enforcement infrastructure, we know the pressure of fines and enforcement 
activity places additional strain on people who are trapped in cycles of poverty and disadvantage 
and may therefore seek assistance from material aid agencies who assist them with the cost of 
living, such as food, housing, clothing and other support services.  

Given some of the challenges associated with recovering unpaid fines from vulnerable people, in our 
view, public resources should be directed towards the provision of support services for these people 
to address the underlying causes of offending rather than pursuing enforcement action. 

Reform to the system will help facilitate this outcome and will present a more attractive value 
proposition for the community.  It will assist to close the current enforcement gap where resources 
are expended to recover money that is unlikely to ever be repaid.  

There are some resourcing implications associated with our suggestions for improvement to the 
operation of the fines system. However, we believe a significant portion of these costs can be met 
from anticipated savings gained from no longer pursuing futile enforcement activity. 

The government has already committed funding to reform to the infringement system.  Many of our 
reform suggestions could be met within this budgetary allocation.3 
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3 Victorian Government Media Release ‘Ombudsman’s report backs Coalition’s fines reforms’ (22 August 2013). 
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Promoting better interventions for vulnerable people  

Some people are more vulnerable to receiving fines.  As noted in a report by the PILCH Homeless 
Persons’ Legal Clinic (HPLC), many financially and socially disadvantaged people (including young 
people, homeless people, people with disabilities and people experiencing severe financial 
hardship) accrue significant unpaid fines for public space, public order and public transport 
offences.4   

This vulnerability may be attributed to a range of factors, including housing status, mental illness or 
disability, lack of awareness of rights and responsibilities, inability to comply with the requirement to 
purchase a public transport ticket due to financial circumstances or a greater public presence than 
the balance of the population. These factors may also impact a person’s capacity to pay a fine and 
impede their ability to navigate the complex infringements system.  

In the current system, people who are poor have fewer options available to them to deal with their 
infringements at an early stage.  Our clients often accumulate large amounts of debt, cannot afford 
to expiate the offences through payment and are often not suitable candidates for community work.  
They may also struggle to comply with payment plans and payment orders.  In some cases, such as 
the recent matter of Taha, this has resulted in orders being made for imprisonment in lieu of 
payment of the outstanding fines.5  

The system does not allow for the early identification of people who may be particularly vulnerable to 
fines or to prevent matters escalating to open court.  This could be addressed through the 
introduction of better diversionary options and ‘flags’ in the system to identify people who have 
accrued substantial numbers of fines to prompt further inquiry into a person’s circumstances. 
Improved information technology systems and operational processes would be necessary to support 
this approach.  

Based on our experience working with this vulnerable group, VLA supports a greater range of 
options for vulnerable people and active engagement from enforcement agencies in relation to the 
identification of vulnerable people at the early stage.  This could include: 

 increased use of cautions by issuing agencies; 

 reforming current processes and system infrastructure to enable the early identification of 
vulnerable people with multiple fines; 

 increased opportunities for diversion, including access to work and development orders to 
address the underlying causes of behaviour resulting in infringement notices being issued; or 

 expansion of the scope of special circumstances to allow for the consideration of financial 
hardship as a mitigating factor in the infringements system.  

 

Increased use of cautions and other diversionary approaches 
VLA supports greater use of cautions and diversionary approaches in the infringements system. 
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4 See generally, Public Interest Law Clearing House Disadvantage and Fines (2003). 

5 Victoria Police Toll Enforcement v Taha; State of Victoria v Brookes [2013] VSCA 37. 
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In particular, we support the greater consideration of special circumstances and diversionary options 
at the point an infringement is issued. This is consistent with the original intention of the scheme6 
and will ensure that vulnerable people are not unnecessarily caught up in the system.  While 
approximately fifty per cent of applications for internal review result in an infringement being 
withdrawn or an official warning issued, diverting people away from the system at the point of 
issuing is far more efficient7. This approach will reduce the resources invested in the enforcement of 
fines against people who, based on their personal characteristics and circumstances, are unlikely to 
be able to pay.  

This outcome could be achieved through a legislative amendment requiring issuing officers to 
consider special circumstances at the issuing stage.  This could be supported by additional training 
and guidance for issuing officers, in the form of formal guidelines issued by the Attorney-General, to 
look for signs of vulnerability (such as disability or mental illness) that may make the issuing of an 
enforcement notice inappropriate.   

Used appropriately, the effect of this would be to divert people away from the formal processes of 
the infringements system.  This will foster greater system efficiency by avoiding the drawn out and 
resource intensive processes associated with the identification of, and response to, special 
circumstances once a person enters the infringements system. 

This position is supported by the recent research by Monash University (the Monash Report).8 The 
Monash Report notes the recent net-widening of the infringements system which means that people 
may now be issued with infringements notices in instances where they may have previously 
received a warning.  

Indeed, this approach would be more faithful to the intention of the existing Attorney-General’s 
Guidelines (Vic) which contemplate the appropriate use of discretion by enforcement agencies at the 
point of issuing an infringement notice.9  

Other jurisdictions have developed more focussed guidance on the use of cautions within a fine 
enforcement context. In New South Wales, for example, the Attorney-General has issued 
comprehensive guidelines under section 19A(3) of the Fines Act 1996 (NSW).  Officers who issue 
penalty notices under the Fines Act 1996 must have regard to the guidelines when deciding whether 
to give a person a caution for a penalty notice offence.  
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6 As noted in the Second Reading Speech ‘people with special circumstances are disproportionately, and often irrevocably, caught up in 

the system.  In a just society, the response to people with special circumstances should not be to issue them with an infringement 

notice.’   Victoria, Parliamentary Debates, Legislative Assembly, 16 November 2005, 2185-2186, (Rob Hulls MP, Attorney-General). 

7 Department of Justice Attorney-General’s Annual Report on the Infringements System 2011/12 (Released March 2013),  

p 18. 

8 Dr Bernadette Saunders, Dr Anna Eriksson, Associate Professor Gaye Lansdell and Meredith Brown (Monash University) An 

Examination of the impact of unpaid infringement notices on disadvantaged groups in the criminal justice system – towards a best 

practice model (2013) (“the Monash Report”). 

9 See, for example, the sections of the Guidelines outlining the principles of the Act (p 2) and the code of conduct for issuing officers (p 4).  

In addition, the Guidelines, while acknowledging that the Infringements Act 2006 does not require that issuing officers of enforcement 

agencies consider ‘Special Circumstances’ at the issuing stage, it discuss the possibility of notices being withdrawn at an officers 

discretion when being issues.  The Guidelines also contemplate the recording the use of cautions as an alternative to issuing 

infringement notices (pp7-8).  
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For example, the NSW guidelines list a number of matters that should be taken into account when 
deciding whether it is appropriate to give a person a caution or a penalty notice.  These include: 

 the offending behaviour did not involve risks to public safety, damage to property or financial 
loss, or have a significant impact on other members of the public; 

 the person is homeless; 

 the person has a mental illness or intellectual disability; 

 the person is a child (under 18); 

 the person has a special infirmity or is in very poor physical health; 

 the offending behaviour is at the lower end of the seriousness scale for that offence; 

 the person did not knowingly or deliberately commit the offence;  

 the person is cooperative and/or complies with a request to stop the offending conduct; 

 it is otherwise reasonable, in the circumstances of the case, to give the person a caution.  

VLA supports the introduction and use of equivalent guidelines in Victoria.  

 

Recommendation 1 - That the Act be amended to expressly require issuing officers of enforcement 
agencies to consider ‘Special Circumstances’ at the issuing stage.  

Recommendation 2 - That the Victorian Government consider amending the Infringements Act to 
include an express power for the Attorney-General to make comprehensive guidelines relating to the 
issuing of cautions under the Act.  

Recommendation 3 - That any future guidelines reflect the range of vulnerabilities of people – 
including homelessness, mental illness, intellectual disability and cognitive impairment etc. 

 

 

Embedding the system with ‘flags’ to promote identification and early 
intervention for vulnerable people 
The problem with people accruing large amounts of debt is compounded by the fact that the 
enforcement processes do not support timely intervention. Outcomes for clients would be improved 
and the system would benefit if people were brought before court or dealt with directly by 
enforcement authorities earlier in the process so that necessary interventions can take place. 

By improving the administrative systems and structures underpinning the Act, we consider that 
initiatives such as flags and penalty caps could be introduced, as aggregated information about an 
individual’s outstanding obligations would be more readily accessible as a result of the improved 
systems.  

A better administrative system would also support the early exit of vulnerable people from the 
system – either through diversion to support services or through discharge of fines due to special 
circumstances.  

It may be possible to trial such an approach by committing to more intensive support and 
intervention for people who receive fines for certain categories of offences, such as public space 
offences.  

Victoria Legal Aid – Vulnerable People and Fines – October 2013 

- 11 - 



 

The limitations of the current system were recognised by the Attorney-General when he appeared at 
the hearing of the Public Accounts and Estimates Committee on 16 May 2013.   In outlining possible 
reform to the infringements system, he said: 

 
‘the essence of it is to move from a transactions-based approach to an 
approach based on individuals, so that you track the obligations of 
individuals rather than treating each infringement or each fine on a free-
standing basis.  That will enable a much better picture to be gained of what 
people owe.’ 

 
‘one of the problems of the current regime is that when people who are 
suffering from mental illness, cognitive impairment or some other serious 
issue which has resulted in them incurring large numbers of infringements – 
many of them may be automatically generated, or many may be issued in 
ignorance of the person’s broader circumstances – they can very quickly 
incur a large amount of legal debt to the point where it is then very difficult 
for them to resolve’10  

 

VLA supports system reform to facilitate these outcomes.  

Recommendation 4 - That the infringements system facilitate the earlier identification of people 
with special circumstances through: 

 better support and training for enforcement agencies in the identification of the characteristics 
and impact of mental illness and disability.  

 improvements to the administrative systems supporting the enforcement of infringement matters 
to facilitate the early identification of vulnerable people.  

 

Expanding the scope of special circumstances to include financial hardship 
and other relevant conditions 
As noted in the Second Reading Speech for the Act, the primary purpose of the infringements 
system when it was introduced was to ‘improve the community’s rights and options in the process 
and to better protect the vulnerable who are inappropriately caught up in the system’.11  

In this way, the Act was designed to promote a more beneficial response to people with conditions 
and circumstances that may contextualise (and in some cases excuse) their offending behaviour. 
The creation of special circumstances that may provide an excuse for offending behaviour and limit 
the consequences for this vulnerable group was one of the important measures introduced to 
achieve this objective and is strongly supported by VLA.12 As noted in the Second Reading Speech: 

                                                           

10 Evidence to the Public Accounts and Estimates Committee, Parliament of Victoria, 16 May 2013, 16 (Robert Clark MP, Attorney-

General).  

11 Victoria, Parliamentary Debates, Legislative Assembly, 16 November 2005, 2185-2186, (Rob Hulls MP, Attorney-General)  

12 A special circumstance application must meet two tests.  The first limb relates to the existence of a specified condition and the second 
limb requires a nexus between the condition and their offending conduct.  

A person must suffer from one of the following three types of conditions: 
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‘people with special circumstances are disproportionately, and often irrevocably, 
caught up in the system.  In a just society, the response to people with special 
circumstances should not be to issue them with an infringement notice.’13 

VLA supports the original intention of the Act to provide a fairer response to people in these 
circumstances.  We also consider that there are other circumstances, particularly financial hardship, 
that should be met with a more nuanced response. This is discussed below. 

 

Financial Hardship 

Currently, the Victorian infringements system only recognises financial hardship to a limited extent – 
a person in receipt of certain commonwealth benefits will be automatically eligible to be offered a 
payment plan for their fines. However, people will not be excused from the payment of their fines or 
offered a concessional rate of payment.  

The need to provide some relief for people experiencing financial hardship has been well 
documented. Other jurisdictions accommodate financial hardship in the sentencing options available 
in infringement matters. In New South Wales, a person in receipt of an eligible Centrelink benefit will 
automatically qualify for a range of measures designed to assist them to comply with their payment 
obligations.14 VLA supports this approach. 

NSW also provides clear guidance of the threshold for household income for eligibility for economic 
hardship.15 Under the Guidelines, there is also discretion to enable people who are above the 
income threshold to be considered in acute economic hardship due to the existence of factors (such 
as large medical bills).  

VLA supports a similar recognition of financial hardship in Victoria.  Financial hardship should be 
treated as a relevant consideration during internal review processes, in the assessment of eligibility 
for any new orders in lieu of payment of fines, in the assessment of whether a person has special 
circumstances and also when considering whether to discharge fines at a section 160 hearing.  A 
new branch of the current definition of special circumstances would need to be developed for this 
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 A mental or intellectual disability, disorder, disease or illness; or 

 A serious addiction to drugs, alcohol or volatile substances; or 

 Homelessness. 

Where a person claims that they are suffering from a serious drug, alcohol or volatile substance addiction or some form of mental 
disability, illness or disorder the person must show: 

 That because of their condition they could not understand that their behaviour was against the law; or  

 That because of their condition, they could not control the conduct for which they received the infringement.  

Where a person claims special circumstances on the basis of homelessness, they must show that because of this condition they could not 
control the conduct for which they received the infringement.  

13 Victoria, Parliamentary Debates, Legislative Assembly, 16 November 2005, 2185-2187, (Rob Hulls MP, Attorney-General). 

14 Under the NSW Work and Development Order Guidelines, a person will satisfy the definition of acute economic hardship when they are 

in receipt of one of the following Centrelink benefits: newstart allowance, youth allowance, parenting payment, disability pension, carer’s 

payment, sickness allowance, age pension or a Department of Veterans Affairs benefit.  

15 Work and Development Order Guidelines 2012 (Issued by the Attorney-General under the Fines Act 1996 (NSW)).  
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purpose to ensure the availability of this new ground was appropriately targeted to those 
experiencing significant financial hardship.  

Recommendation 5 - That the Act be amended to include financial hardship as a special 
circumstance.  

Recommendation 6 - That financial hardship be defined to include receipt of certain Centrelink 
payments or commonwealth entitlements.   

Recommendation 7 - That financial hardship measures be available from the time a fine is issued 
and throughout the enforcement process.  

Recommendation 8 - That the Act include an express requirement that the financial circumstances 
of a person be taken into account when determining whether to discharge fines in whole or in part.  
This would be consistent with recent changes to the Sentencing Act.  

Other Grounds 

In addition, consideration should be given to including some statutory guidance on other 
circumstances that may result in reduced culpability/control over conduct/ inability to comply and 
may benefit from better support and intervention under a revised Act.  This could take the form of a 
non-exhaustive list of relevant issues. From our client cohort we have identified loss of employment, 
illness, changes in housing status, relationship breakdown, new or increased carer responsibilities, 
gambling addiction and family violence as risk indicators or challenges to effective compliance.  

This approach would enable other circumstances to be considered on a case-by-case basis.  

Better outcomes for vulnerable people and the community  

Introduction of work and development orders  
VLA supports the accommodation of non-financial contributions in lieu of payment earlier in the 
enforcement process. Drawing on the model operating in New South Wales, flexible options should 
be available to assist people experiencing financial hardship or other circumstances that make it 
difficult to meet payment obligations. Such options should be available in appropriate circumstances 
and should not be used where a person may otherwise be entitled to have their fines discharged 
due to special or exceptional circumstances. These programs can also assist to address the 
underlying causes of offending behaviour.  

In New South Wales, infringement offenders are able to access a broader range of non-financial 
opportunities to satisfy their outstanding fines. The Fines Act 1996 (NSW) allows eligible people to 
satisfy their fine debt through unpaid work or certain courses or treatment with approved 
organisations and health practitioners (“Work and Development Orders”).  An evaluation of this 
program found that the scheme provided an effective and appropriate response to offending by 
disadvantaged people. 16 

These orders are available to people who: 

 have a mental illness; 

 have an intellectual disability or cognitive impairment; 

                                                           

16  Government of New South Wales (Attorney-General & Justice) A fairer fine system for disadvantaged people: an evaluation of time to 

pay, cautions, internal review and the work and development order scheme, (2011) 6. 
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 have a serious addiction to drugs, alcohol or other volatile substances; 

 are homeless; or  

 are experiencing acute economic hardship. 

 A Work and Development Order (WDO) requires a person to do a range of things to satisfy all or 
part of their fine debt.  These are: 

 undertake unpaid work for, or on behalf of, an approved organisation; 

 undergo medical or mental health treatment in accordance with a health practitioner’s 
treatment plan; 

 undertake an education, vocational or life skills course; 

 undergo financial or other counselling; 

 undergo drug or alcohol treatment; or  

 undertake a mentoring program (this option is only available if the person is under 25 years 
of age).  

Approved organisations and health practitioners are responsible for assessing whether a person is 
eligible for the WDO scheme.  There are various proof requirements for establishing eligibility for the 
scheme.  Importantly, WDOs are available to people from the early stages of the infringement 
process. 

In our view, these orders provide a better alternative to the current arrangements in the Act for fine 
default. Under the current legislative arrangements, when a person is arrested under an 
infringement warrant, the sheriff's officer can offer eligible people a Community Work Permit (CWP) 
which is an agreement to perform community work instead of paying the fine and can operate as an 
alternative to imprisonment. 

To be eligible for a CWP under the Act, the total amount outstanding must be equal to or less than 
the value of one hundred penalty units (that is, 500 hours of community work). The sheriff's officer 
must also be satisfied that a person has the capacity to perform community work and are willing to 
meet and comply with the conditions of the permit. If a person is not eligible for a CWP they will be 
arrested and bailed to appear before a magistrate.  

Despite the requirement that the sheriff’s officer be satisfied that a person is able to comply with the 
order, we have assisted people who have been placed on such orders where they are clearly not 
able to comply. This inevitably exposes them to breach penalties.   

For many of our clients, CWPs are not an option.  Firstly, many of our clients accrue large amounts 
of fines that exceed the threshold of 100 penalty units for eligibility for a CWP.  In addition, the 
various vulnerabilities of our clients make many of them unsuitable for the CWP scheme.  People 
with physical, intellectual or mental illness may not be able to undertake the work required of 
participants in the scheme.  Even if people are eligible, they may have difficulty complying with some 
of the conditions attaching to these orders.  This may include: 

 complying with directions from the supervisor;  

 good behaviour;  

 attendance as required at specified work sites;  

 not consuming alcohol or using illicit drugs;  

Victoria Legal Aid – Vulnerable People and Fines – October 2013 

- 15 - 



 

 carrying a copy of the CWP when not under supervision; and  

 any other conditions as required. 

 

Case Study – Clara  

Clara was placed on a community work permit for her outstanding fines.  The work required was 
assistance at a local opportunity shop where she was required to assist with the sorting of donated 
items, stocking of shelves, general tasks and customer assistance. As Clara suffered agoraphobia 
this was particularly challenging and she spent much of her time hiding in the change room and 
storeroom to manage her condition. As a result she was not able to complete the required 
community work.  

Case Study – Carol 

Carol has serious drug and alcohol issues.  She has used alcohol from the age of eight and 
continued as a daily poly-substance abuser in adult life.  Carol experiences substantial mental 
health issues, including post-traumatic stress disorder, resulting from her experience of being 
prostituted by her mother, childhood sexual abuse and ongoing family violence.  Her experiences 
contributed to intermittent homelessness.  Carol was not able to comply with the conditions 
attaching to a community work permit.  She subsequently defaulted on an imprisonment in lieu 
order. Her lawyer was able to make submissions on Carol’s circumstances once Carol’s sought 
legal assistance and assist Carol to avoid further penalties, including breach penalties.  However, 
this should never have arisen.  

Case Study – Bernie 

Bernie has a significant intellectual disability.  Despite this, the sheriff’s officer did not consider this 
before placing Bernie on a community work permit.  Bernie was not able to understand the 
requirements and conditions of the permit.  Bernie defaulted and became liable for additional 
penalties. 

One of the deficiencies of the current options available for the non-financial settlement of fines in 
Victoria is that people who are suffering from financial hardship who wish to perform community 
work in lieu of paying the fine must wait until enforcement action has commenced.  There is no 
option to enter into an arrangement upon receipt of a fine. As a result, a person will then be liable for 
the payment of agency and other enforcement costs in addition to the original fine amount.   

In our view, the NSW approach offers more flexibility and accommodates a wider range of options 
for vulnerable people. Importantly, it facilitates a process where people can deal with the causes of 
their offending and make link to support services that will improve their life outcomes, not just rectify 
their fines.  

This could be implemented in Victoria with oversight from a central agency that would have 
responsibility for assessing special circumstances applications.  This centralised agency could also 
have responsibility for identifying suitable candidates for WDOs as well as assessing applications 
from individuals, their representatives or support workers. This centralised agency would also have 
the key responsibility of ensuring that any orders complemented any existing treatment or justice 
orders – for example mental health treatment orders.  
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Recommendation 9 - That the Victorian Government amend the Act to create a scheme that allows 
for a person to undertake work, training or other development activity in lieu of payment of fines 
modelled on the New South Wales Work and Development Orders.   

More flexibility in outcomes at a section 160 hearing  
VLA considers that magistrates should have a full discretion to deal with matters at a section 160 
hearing as considered appropriate.  Currently, the Act enables the magistrates to reduce fines by 
certain proportions, but not to discharge entirely.  In our view, permitting a more flexible approach 
will enable magistrates to better consider and accommodate individual circumstances and lead to 
fairer outcomes for people. 

In addition, as outlined above, we consider that the Act should require magistrates to consider a 
person’s ability to pay and their broader financial circumstances when imposing instalment orders 
under section 160(4)(b) of the Act. This could be modelled on section 52(1) of the Sentencing 
Amendment (Abolition of Suspended Sentences and Other Matters) Act 2013. 

Recommendation 10 - That magistrates have full discretion to deal with fines (including full 
discharge) at a section 160 hearing. 

Recommendation 11 - That magistrates be required to consider a person’s ability to pay and their 
broader financial circumstances when imposing instalment orders under section 160(4)(b) of the Act. 

 

Introduction of sentence caps  
The Act should specify a maximum term of imprisonment. VLA believes that the amount of time that 
a person can spend in prison for these matters should be capped at three months. For matters with 
higher “moral culpability” or otherwise supporting a more substantial penalty, enforcement agencies 
could elect to prosecute these matters summarily and secure a higher penalty. This approach is 
consistent with the intention of the Act.  

As noted elsewhere in this paper, administrative and enforcement fees should not be included in the 
calculation of days of imprisonment or any substituted order, such as community work.  

Recommendation 12 - That the Act be amended to set a maximum term for imprisonment in lieu of 
payment of fines of three months. 

Recommendation 13 - That administrative processes and systems support the identification of 
people who have accrued large number of fines to support positive intervention.  

 

A fairer approach to admissions and criminal records 
The payment of an infringement notice is not an admission of guilt.17  A person who has the capacity 
to pay an infringement notice avoids any further repercussions for their contravention. In contrast, 
where a matter proceeds to court a person’s offending conduct may be noted in their criminal history 
information.  Therefore, people who cannot afford to pay can often face more serious 
consequences. 

                                                           

17 Infringements Act 2006, s 33.  
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For people with special circumstances, they are required to enter a guilty plea to have their matter 
dealt with in the Special Circumstances List. This is because of the limitations on the powers of 
judicial registrars who routinely hear these matters.  

Some of our clients elect to have their matters referred to court for determination at the outset 
without fully comprehending the difficulty of contesting these matters.  Once a matter proceeds to 
court, these people often ultimately enter a guilty plea which leads to a finding of guilt and a court 
record.  

A finding of guilt may then be included in a person’s criminal history information even where the 
court has recognised that they had special circumstances that contextualised or excused their 
conduct.  

The effect of this is that a person with an outstanding infringement for a minor offence may leave 
court with a criminal record while more generous diversionary options are available to people who 
appear before the court charged with more serious offences.   

This also highlights an anomaly in the infringements system. If the same matter was to proceed to a 
section 160 hearing the person would not be required to make any admissions and will not leave 
court with a criminal record.  

This undermines the intention of the Act to accommodate special circumstances through more 
therapeutic and diversionary options to ensure that they are not disproportionately impacted by the 
operation of the infringements system. 

We support the correction of this inconsistency to appropriately recognise that people with special 
circumstances should not end up with a criminal record.  

Recommendation 14 - That matters dealt with in the Special Circumstances List not result in any 
finding of guilt being recorded on a person’s criminal history information.  

 

Review of the suitability of current offences and penalties  
Guidelines issued by the Attorney-General under the Act set the framework for the creation of 
offences enforceable by way of infringement notices.18  

Despite the existence of these guidelines, there are a number of infringement offences on the 
statute book that depart from this framework.  The growing number of infringement offences and the 
informal relaxation of the minimum standards for infringement offences has the potential to 
undermine the objectives of the infringements system.  

VLA is concerned that some infringement penalties are not proportionate to the severity of the 
conduct.  In addition, there are some substantial inconsistencies in the nature and seriousness of 
offences enforceable by infringement notice.  For example, as identified in the Monash Report, a 
person found drunk in a public place is liable to a fine in excess of $500.  Conduct that may be 
characterised as more of a threat to public safety – such as driving through a red light or speeding 
10-24km/h over the speed limit –  results in a lower fine of $305 and $244 respectively.  

VLA supports close examination of the current infringement offences in the Victorian statute book.  
This should include an examination of penalty levels and also of the suitability of certain conduct for 

                                                           

18 Infringements Act 2006, s 5.  
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infringement offences.  VLA supports the recommendation in the Monash Report that behaviours 
that are open to subjective interpretation, such as offensive language or conduct, should not be 
included in the infringements system (or, at most, should result in a caution or warning in the first 
instance).  

 

Recommendation 15 - That the Victorian Government review the implementation of the Attorney-
General’s Guidelines and the appropriateness of existing infringement offences and penalties.  

 

Fairer processes and procedures to support vulnerable people  

More consistent internal review processes  
VLA supports a more consistent approach to the consideration of applications for internal review 
between enforcement agencies.  This could be achieved through the establishment of a model code 
of conduct for the assessment of applications for internal review, particularly on the grounds of 
special circumstances.  

As noted in the Auditor-General’s 2009 review of the withdrawal of infringements: 

‘the internal review process provides a check on the legitimacy and fairness of the 
original decision and enables inappropriate decisions to be overturned before any 
significant enforcement action has commenced.  It also affords the agency the 
opportunity to ascertain the recipient’s circumstances and to consider, even if the 
initial decision is confirmed, the appropriateness and prospects of pursuing 
payment of the fine.’19 

In this way, the internal review process provides an important point of intervention not only to identify 
special circumstances but also to avoid the unnecessary or unjustified expenditure of public 
resources on enforcement action where there is little prospect of fine revenue being recovered.  

At the time the Victorian Auditor-General’s Office conducted their examination of the withdrawal of 
infringement notices at the internal review stage, they noted the potential for inconsistent decision 
making in relation to special circumstances applications,20 as well as the large number of special 
circumstance appeals denied by Victoria Police21.  Despite the passage of time, our anecdotal 
experience would support the same observations being made of the current operation and outcomes 
of internal review processes.  

VLA supports greater scrutiny and governance for internal review processes, particularly given that 
unsuccessful applications are referred directly to open court under section 25(3) of the Act.  This can 
be particularly challenging for vulnerable people – particularly where there has not been proper or 
consistent consideration of special circumstances at the internal review stage.  

Consideration should also be given to whether it may be appropriate to consolidate the review 
processes in the one agency. This would ensure that matters are not inappropriately referred to 

                                                           

19 Victorian Auditor-General, Report: Withdrawal of Infringement Notices, (2009) 2.   

20 Victorian Auditor-General, Report: Withdrawal of Infringement Notices, (2009) 38. 

21 Victorian Auditor-General Report: Withdrawal of Infringement Notices (2009), 43. 
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open court and are resolved at the earliest opportunity. This agency could be an existing agency 
responsible for the oversight of the infringements system – such as the Infringements System 
Oversight Unit – and could assume broader responsibility for monitoring the consistency and quality 
of decision-making in internal review processes. It would also relieve the current burden of the 
application process for people who are required to make separate applications to different 
enforcement authorities.  

Finally, in our view, agencies should have to proactively seek enforcement of matters through an opt 
in process.  Currently, matters are automatically referred to open court without any requirement that 
the enforcement agencies decide to prosecute the matter.  By introducing an opt in requirement, 
there will be better consideration of which matters to pursue and a greater incentive for the 
enforcement agencies to engage in the process.  This is because enforcement agencies would have 
to take active steps to have a matter listed in open court rather than allowing these matters to 
progress to open court automatically.   

 

Recommendation 16 - That internal review processes be more consistent and adhere to a 
consistent framework for assessment of applications for internal review, including applications on 
the basis of special circumstances.  

Recommendation 17 - That enforcement agencies be required to elect to prosecute a matter in 
open court through an opt in process.  

Recommendation 18 - That the Victorian Government consider introducing a specific guideline 
making power for the Attorney-General in relation to internal review processes.  

 

 

Introducing less onerous procedural and evidential requirements for special 
circumstances and revocation on other grounds 
In our experience, people often experience difficulty accessing the processes that are designed to 
assist them due to the procedural and evidentiary requirements to prove special circumstances. The 
number of enforcement orders revoked on the grounds of special circumstances is less than 2 per 
cent of enforcement orders made.22  

People with special circumstances are required to substantiate these claims with documentary 
evidence “…that substantiates the relevant condition and links that condition to the conduct that 
resulted in an infringement notice”23. This can be an onerous requirement for disadvantaged people 
who may not have an established relationship with a medical practitioner or psychiatrist for the 
treatment of their conditions.   

                                                           

22 Department of Justice Attorney-General’s Annual Report on the Infringements System 2011-12 (Released March 2013), 

p 22. 

23 Department of Justice Attorney-General’s Annual Report on the Infringements System 2011-12 (Released March 2013), 

p 19. 

.  
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In addition, these requirements vary during the internal review stage and also once a matter 
proceeds to open court. To complicate matters further, different enforcement agencies require 
different documentary proof in support of special circumstances applications at internal review so a 
person may be required to obtain multiple reports at substantial cost.  

Moreover, the court registry apply criteria in the assessment of applications that are overly rigid and 
further confine the operation of the statutory criteria. Many of our clients have had their applications 
refused by the registry. This creates confusion and unfairness - particularly where applications 
appear on the face of the application to satisfy the statutory criteria.  The Monash Report also noted 
that people experiencing homelessness were frequently asked to provide a medical report to 
support their application for special circumstances.   

VLA supports the relaxation of the documentary evidence requirements in the Infringements Court 
or the use of greater discretion by Judicial Registrars in the Special Circumstances List to consider 
oral evidence relating to a person’s condition or circumstances.  

VLA supports the interpretation of the Act adopted by Justice Tate in Taha.24 Justice Tate found that 
the Act did not require documentary proof of special circumstances.  VLA supports an amendment 
to the Act to place this beyond doubt and ensure that magistrates continue to consider oral evidence 
relating to special circumstances.  

 

Recommendation 19 - That the Act be amended to confirm that written evidence is not required to 
prove special circumstances. 

Recommendation 20 - That the role of the registry in the assessment of evidence in support of 
applications be clarified.  

Recommendation 21 - That there be a consistent approach to the evidentiary requirements for 
special circumstances and other grounds revocation applications.  

Recommendation 22 - That all evidential requirements be published and readily accessible for 
practitioners and applicants. 

 

Creation of a right of appeal to the County Court  
VLA has strongly supported fairer processes for people facing imprisonment for unpaid fines.  This 
issue motivated our advocacy in the recent matter of Taha.  

In that matter, VLA pursued an application for judicial review in the Supreme Court to challenge the 
unfairness in the Act which resulted in an order for imprisonment being made with no right of 
rehearing or appeal. The Victorian Government has since amended the Act to created a limited right 
of rehearing.  We support this amendment as a step in the right direction.  

However, there are limitations to the new statutory provision and it is not likely to provide relief for all 
people.25 The key limitations of the provision are that on a textual reading, a person will not be able 

                                                           

24 Victoria Police Toll Enforcement v Taha; State of Victoria v Brookes [2013] VSCA 37 

25 Upon commencement, the new legislative changes will maintain two separate regimes - one for infringement fine default; the other for 

court fine default. It may be simpler and fairer for infringement fines to operate pursuant to the Sentencing Act provisions dealing with 

court fine default – rather than maintaining a harsher separate regime for infringement default. 
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to have a matter reheard to assess whether non-payment of an instalment constitutes default on that 
order. Also, there is no right to re-hearing (only variation of an order) where there is a material 
change in a person’s circumstances. 

We would like to see a broader statutory right to rehearing at the Magistrates’ Court that operates 
pursuant to the provisions set out in Part 3B of the Sentencing Act.  This will enable matters eligible 
for rehearing to be dealt with quickly and efficiently in the Magistrates’ Court, in the same way as 
court fines. 

In our view, there are also circumstances where a matter may need to be considered by a higher 
court.  

For example, where a magistrate does not accept evidence and imposes an imprisonment in lieu 
order or, when exercising the new re-hearing right, a magistrate does not vary and order and a client 
continues to face imprisonment.  

In these circumstances, a right of appeal to the County Court should be available for errors of law or 
fact. This could be modelled on existing appeal provisions.  For example, section 29 of the Road 
Safety Act enables an appeal to the County Court of any Magistrates’ Court decision involving 
drivers’ licence disqualification. The Criminal Procedure Act that allows for de novo appeals to the 
County Court on sentence.  

This appeal right should be available for both court based and infringement fines.  

The creation of a right of appeal is also supported by the Monash Report. 

Recommendation 23 - That the Act be amended to include a right of appeal de novo to the County 
Court.  

 

Fairer processes for the execution of warrants following missed payments 
Under the current processes adopted by the Court for instalment orders, the execution of warrants 
following the failure to pay an instalment occurs automatically.  Where a person misses an 
instalment, an execution copy of the imprisonment warrant is automatically generated by Courtlink 
and forwarded to the Sheriff.  The person is provided no opportunity to rectify the missed payment or 
opportunity for further hearing – regardless of the person’s circumstances of the underlying causes 
for the missed payment – such as administrative error, financial hardship, illness, the actions of 
another, or other compelling factors.  

This automatic function also adds to the pressure in the enforcement system in circumstances 
where a person may be in a position to rectify the missed payment and are not wilfully avoiding 
payment of their fines.  

Case Study – Mala  

We assisted a client who posted a money-order to Court to meet her payment obligations. The 
payment was not registered with the Court despite our client retaining the receipts from Australia 
Post for the money orders. In that matter, we were able to successfully argue that this did not 
amount to a default on an instalment order.  However, if our client did not have access to legal 
representation (like many caught up in the infringements system) she would have been imprisoned 
automatically for a lengthy period of time.  

Case study – Tran  
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We assisted a client who had an abusive partner.  Our client had successfully obtained an 
intervention order against her partner.  However, her partner continued to have access to her 
finances and controlled her spending.  Tran had an outstanding instalment order that required 
regular payments to be made to the court. Unfortunately, Tran’s partner accessed her bank account 
and did not leave sufficient funds for Tran to meet her payment obligations. She subsequently 
missed her instalment payments. Tran faced automatic imprisonment for defaulting on her order 
despite the circumstances of her missed payment.  

VLA considers that the correct interpretation of the Act is that the Act adopts the provisions of the 
Sentencing Act 1991 (the Sentencing Act) in relation to instalment orders.   The effect of this 
interpretation is that instalment orders are subject to the instalment order default provisions set out 
in the Sentencing Act – namely there must be instalment default of more than one month, notice of 
instalment default must be given to the offender, and a hearing must be held. On this construction, 
non-payment on an instalment does not automatically lead to cancellation of the instalment order 
and the automatic imprisonment of an offender. This is a much fairer enforcement regime, which 
provides a safety net for vulnerable people, prevents incarceration for ‘reasonable’ default, and 
ensures procedural fairness.  

We intend to adopt this approach in our submissions to the Court in these matters.  Ultimately, to 
avoid doubt, section 160(4)(b) should be modified to expressly state that after the making of an 
instalment order, the order operates subject to the Sentencing Act fine enforcement framework -  
therefore instalment order default is regulated pursuant to Part 3B of the Sentencing Act; and the 
instalment order may be varied, cancelled and otherwise dealt with in a similar manner to court 
fines.  

VLA recommends that the Act be amended to include better protection for people on payment plans 
who are vulnerable to imprisonment.  This should include, at a minimum, the existing protections of 
the Sentencing Act.  

Recommendation 24 - That the Act be amended to require people to be brought back before the 
court prior to a warrant for imprisonment being executed.  

Recommendation 25 - That the Act be amended to provide that instalment orders and fine default 
unpaid community work orders made under section 160 operate pursuant to the provisions in Part 
3B of the Sentencing Act. 

No administrative and enforcement fees in the calculation of penalties 
VLA does not support the inclusion of administrative and enforcement fees in the calculation of 
infringement penalties – particularly for people with special circumstances. 

The effect of administrative and enforcement fees is to create two levels of penalties. One level for 
people who can afford to pay on time, and a second higher level for those people who may not have 
been able to comply due to their personal circumstances and are liable to additional penalties as a 
result.  

The effect of administrative and enforcement fees can be to substantially increase the total 
outstanding amount and make it more difficult and more overwhelming for people who are struggling 
to meet day to day expenses and pay their debts.   

Even where a person converts their unpaid fines to community work, additional time must be 
completed to satisfy the outstanding administrative and enforcement fees. This has a 
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disproportionate impact on people who are poor or have other circumstances that reduce their 
capacity to expiate their fines through timely payment.  

Recommendation 26 – That where a matter is heard in the Special Circumstances List the 
administrative and enforcement fees are automatically waived.   

Recommendation 27 - That magistrates have a general discretion to waive administrative and 
enforcement fees in all infringement matters.  

No enforcement of tollway administration fees when fines discharged 
VLA is concerned about the enforcement of tollway administration fees.  In our experience, 
enforcement of administrative fees can continue even where a person’s fines have been discharged.  

Case Study – Margaret 

We assisted Margaret in relation to ongoing proceedings relating to unpaid tolls. Margaret had 
accrued over $70,000 in fines. These fines had been dealt with by the court who discharged the 
fines on the basis of medical evidence relating to Margaret’s mental impairment. Despite the matters 
being dealt with by the Court, the tollway provider pursued Margaret for costs associated with the 
tolls. Margaret was also judgment proof so there was no prospect of recovering any monetary 
amount from her.  In the end, the matter was withdrawn by the tollway provider. However, this 
situation was naturally distressing for our client who had already dealt with these fines through the 
courts.  

In addition, there has been some evidence that the requirement to pay administration fees to tollway 
providers has been conflated with the payment of fines and other costs.  This is evident in the use of 
existing court forms to require payment of this fee. 
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The use of this form26 suggests that the outstanding amount is a court cost.  This is misleading and 
misrepresents the nature of the administration fee.  

 

Recommendation 28 - That the statutory power for tollway providers to charge an administration 
fee be repealed. Alternatively, that the court have the express power to waive tollway administration 
fees. 

                                                           

26 This payment notice issued by the Magistrates’ Court of  Victoria lists the administrative fee charged by the tollway 

provider as “costs”.  
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Recommendation 29 - That the court discontinue the use of court issued payment notices for 
tollway administration fees.  

 

Reducing complexity and promoting accessibility for vulnerable people  

Better information to promote self help and early resolution  
One of the greatest challenges of the infringements system is its complexity.  

At VLA, we receive many calls to our Legal Help phone advice service from people who need 
assistance to understand the notices issued by enforcement agencies and the infringements court 
and to work out what options are available to them.    

There are a range of existing resources produced by VLA and other legal assistance services.  In 
addition, the Department of Justice and the courts provide information on how to deal with 
infringement notices.  One of the challenges of the current system is that people are not receiving 
the appropriate advice at the right time. Given the importance of timely action to respond to 
infringement notices and preserve the options available, it is important that people receive better 
advice at the first point of intervention.    

Accordingly, VLA supports provision of better information to people at the time they receive their 
infringements notices – whether by the issuing officer or in correspondence from an enforcement 
agency.  

Recommendation 30 - That the Victorian Government support the development and direct 
distribution of consistent, accessible information about the infringement system to people at the time 
they receive infringement notices and at all relevant points in the enforcement process.  

  

Increase availability and central coordination of fines and payment plans 
The system does not currently allow for the central coordination of a person’s fines.  Fines are 
recorded under separate obligation numbers and are not linked under an individual person. The 
limitations of the current system were recently acknowledged by the Attorney-General.27 

By collating fines and linking them to an individual, it would make it much simpler for a person to 
handle the administrative processes for the payment or review of fines.  It may also facilitate better 
processes for early intervention discussed above. Importantly, the central coordination of fines will 
also assist to reduce the legal resources currently required to assist people with fines.  

Case Study - Walter 

We assisted one client with over 60k in fines. This client had a history of childhood sexual abuse by 
a family member and was diagnosed with a permanent intellectual disability at age nine. Following 
the help of a close friend, Walter came to us for assistance.  

Trying to deal with Walter’s fines was administratively and procedurally challenging.  

                                                           

27 Evidence to the Public Accounts and Estimates Committee, Parliament of Victoria, 16 May 2013, 16 (Robert Clark MP, Attorney-

General). 
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Walter had a combination of court imposed fines and fines pending in the special circumstance list.  
A number of reports were required to support the special circumstances application after the original 
application was refused. Reports from Walter’s employer and case worker were also obtained.  

There were a range of matters listed across the state. An application to have all the matters called in 
for hearing in Melbourne was refused.  Our lawyers sent letters to all the courts and prosecuting 
agencies in an effort to streamline and process by having the matters all dealt with at the same 
location. All but one court agreed to this approach. 

When the matters were heard around one year later a number of fines were withdrawn and others 
struck out. For the remaining matters the court found that special circumstances existed and Walter 
was placed on an adjourned undertaking.  

The Monash Report found that the system technology is outmoded and increases complexity for 
people.  It reported that a client’s infringements matters cannot be consolidated, and the multitude of 
reference numbers attached to each client leads to confusion for both clients and their advocates.    

According to the Monash Report, the disjointed approach to the handling of infringements 
information has also resulted in there being duplication of payment obligations – with some clients 
being simultaneously placed on payment plans by the enforcement agency and a payment order by 
the court.  

VLA welcomes the recent announcement from the Victorian Government that the administrative 
systems supporting the operation of the infringements system will be improved.   

Recommendation 31 -  That the infringements system be streamlined to support more coordinated 
processes for the administration of fines. 

Better rural and regional access for people with special circumstances and 
other underlying causes of offending 

Extending the Special Circumstances List to regional locations 

Many of our clients and other people appearing in the Magistrates’ Court in relation to special 
circumstances are unwell, may have unstable housing arrangements and may not have established 
links to support services.  The court environment provides a good opportunity to facilitate brief 
interventions to assist vulnerable people.  The Enforcement Review Program was established in 
contemplation of these interventions.  

The Special Circumstances List only operates at the Melbourne Magistrates’ Court.  This means that 
people who live in rural or regional Victoria have to travel to Melbourne if they wish to have their 
matter heard in the Special Circumstances List.  This represents a substantial barrier for access to 
justice given the costs and distances associated with travel to metropolitan Melbourne, particularly 
for people who are already vulnerable.  This has been demonstrated in our casework.  

In 2009, the Auditor-General’s recommended in the review of the withdrawal of infringement notices 
that the provision of services to people with special circumstances in regional centres be reviewed.28 
It noted that the lack of direct access for people with special circumstances in regional areas to the 
court assistance program provided through the Enforcement Review Program diminishes the 

                                                           

28 Victorian Auditor-General, Report: Withdrawal of Infringement Notices (2009), 45.  
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effectiveness of diverting offenders with special circumstances and impedes the intended operation 
of the Act. 29 

VLA supports renewed consideration of the expansion of therapeutic court programs, including the 
Special Circumstances List, to rural and regional locations to overcome the disadvantage created by 
“postcode justice”.   

Recommendation 32 - That the Special Circumstances List have regular hearings in rural and 
regional Victoria. Alternatively, or as an interim measure, suburban and regional courts could 
facilitate appearance by video conference from a local court. This would promote better access to 
justice. 

Extending the availability court support services to regional locations  

Improved access to court support services will assist people to manage the underlying causes of 
their infringement offending.  

VLA strongly supports the availability of court support programs – such as the Court Integrated 
Services Program (CISP).  In our view, investment in the expansion of CISP will support better 
interventions for people attending court, including in infringement matters – and will ultimately result 
in better outcomes and reduced recidivism in this vulnerable group. 

The value and benefit of CISP has been demonstrated by the following examples from our general 
client group: 

 

Case Study– Santosh 

Santosh was facing an immediate term of imprisonment. He was homeless and there was 
suggestion that he also had a brain injury. The support available through the CISP program was 
critical to a positive outcome for Santosh.  Through the CISP program he was able to access 
accommodation in a boarding house. He was also referred to relevant services for the assessment 
and support for his possible brain injury. Santosh was engaged with the CISP processes and 
despite his unstable lifestyle he only missed one fortnightly meeting with his caseworker. His 
involvement with CISP resulted in the magistrate being satisfied that Santosh was a low risk of 
reoffending and he subsequently received a wholly suspended sentence.  Moreover, Santosh’s life 
was now back on track as he was living in more stable accommodation and receiving appropriate 
support for his cognitive impairment.  

 

Recommendation 33 - That the availability of general court support programs in the Magistrates’ 
Court be expanded to regional areas. 

 

Conclusion  

There are substantial costs to the community associated with the operation of the infringements 
system.  While we do not have specific data on the total cost of pursuing matters though the court, 

                                                           

29 Victorian Auditor-General, Report: Withdrawal of Infringement Notices (2009), 44. 
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one might speculate that the total cost of recovering fines revenue may be disproportionate to the 
actual revenue generated through the collection of these fines.   

Many of these enforcement costs could be avoided if infringements were dealt with at an earlier 
stage in the process – either by positive action from the person with the outstanding notice or 
through positive intervention by enforcement agencies. 

Providing simpler processes that promote self-help and early intervention also reduces assistance 
on service providers, including the legal assistance sector.  The recommendations outlined in this 
paper will assist to restore the balance in our infringements system and renew and enhance the 
protections for vulnerable people without compromising the purpose and operation of the system.  

These recommendations will require the investment of time and resources by the Victorian 
government. We consider that there may be some savings associated with reducing the current 
inefficiencies in the system – particularly the removal of duplication and inefficiency due to he 
devolved enforcement and review processes.  

Moreover, some of the measures to assist vulnerable people to exit the system will reduce the 
pressure on the current system and enable resources to be more appropriately directed towards 
people who deliberately do not comply with the law. As discussed above, in many cases the 
revenue expended pursuing enforcement action against vulnerable people is not recovered.  These 
improvements will also reduce the current pressure on the legal assistance sector that assists 
people with these matters.  
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