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NO.  QUESTION  SUMMARY OF RESPONSE OF IWG NMLS’ RESPONSE 

INFRINGEMENT MATTERS HEARD IN OPEN COURT 
1.  Why Do Infringement Matters End Up in Open Court   

1.1.  What are some of the key issues arising from 
the number of infringement matters heard in 
open court? 

There are a number of issues that arise from the number of 
infringement matters heard in open court. These are 
addressed in detail in the IWG Position Paper and throughout 
this submission. There are five case studies included in the 
IWG Position Paper and each highlights one or more key 
issues with infringement matters heard in open court, including:  
 
– The disproportionate impact of the current system on 

people experiencing poverty – people who can afford to 
deal with their infringements by payment can avoid the 
stress of going to court, contesting an infringement and 
potentially receiving a criminal record.  People 
experiencing poverty cannot afford to exit the system; 

– People with special circumstances are pleading guilty to 
offences where they did not have control over the 
behaviour that resulted in the fine;  

– The system imposes a significant resource burden on 
services, courts and enforcement agencies; 

– Officers who issue fines are not supported to use their 
discretion to issue warnings rather than fines;  

– Applications for internal review on the basis of special 
circumstances frequently result in the matter being referred 

Adopts response of IWG. 

http://youthlaw.asn.au/wp-content/uploads/2012/05/CJRC-Examination-Web-Copy.pdf
http://youthlaw.asn.au/wp-content/uploads/2012/05/CJRC-Examination-Web-Copy.pdf
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to open court; 

– Victims of domestic violence struggle to deal with fines 
incurred by violent partners; 

– People have significant difficulty consolidating matters at 
different stages and are often required to attend multiple 
court hearings; 

– People with special circumstances who have driven on toll 
roads without a pass are often left with large outstanding 
costs orders that cannot be met even when their 
infringements are dismissed; and  

– Vulnerable people are imprisoned for unpaid fines.  
 
 

1.2.  Why are cases going to court and are there 
other ways that they could be resolved? 

Refer to questions 6 and 7 below regarding early intervention 
and internal review.   

Adopts response of IWG. 

1.3.  Are there pressure points in the system that 
are driving cases to court that could be dealt 
with ‘upstream’? 

Refer to questions 6 and 7 below regarding early intervention 
and internal review.   

Adopts response of IWG. 

2.  Number of Infringement Matters Heard in Open Court 

2.1.  Is there a problem with the number of 
infringement matters heard in open court? 

  

2.2.  Is the number of matters determined in open 
court a consequence of the total number of 
infringements issued, or are there other 
pressures/influences? 

Refer to questions 6 and 7 below regarding early intervention 
and internal review.   

Adopts response of IWG. 

3.  What Infringement Offences End Up in Open Court?  

3.1.  Are there any issues with particular offences 
or offence categories? 

  

3.2.  Are there any particular reasons for the 
increase in the offence of ‘unregistered 
vehicle in a toll zone’ being heard in open 
court? 

  

4.  Proven / Not Proven Rates for Infringement Offences in Open Court  

4.1.  What are the reasons why a lower proportion 
of some infringement offences (such as 
parking and toll zone offences) are proven? 

i. Established defences? 

 Adopts response of IWG. 
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ii. Matter withdrawn by agency after 

listing at court? 
iii. Failures to attend by agencies? 
iv. Legal ‘loopholes’ in relation to certain 

offences? 
v. Failures ‘up stream’? 
vi. Other reasons? 

4.2.  Could many of the infringement cases that 
are ‘not proven’ have been dealt with earlier 
in the system without requiring open court? 

  

5.  Outcomes for Infringement Offences in Open Court  

5.1.  Do infringement cases heard in open court 
often receive more or less favourable 
outcomes than the infringement penalty? 

  

5.2.  Is there a sense that court is the only 
opportunity for some people to receive 
mitigation of the infringement fine? 

  

5.3.  Is there a view that some infringement 
offences have disproportionate penalties? 
What are the implications of this? 

Refer to the IWG Position Paper, part 4(a).   
 
Amounts payable for different infringements are 
disproportionate to the seriousness of the offence. By way of 
example, a fine for the offence of failing to produce a 
concession card for public transport is (at 1 July 2013) $212, 
compared to an infringement for exceeding the speed limit by 
less than 10km/hour which is $180. 
 
The second offence involves a risk to public safety and yet the 
infringement amount is less than the public transport offence 
that carries no such risk. 
 
For community members who can afford to deal with their 
infringement by payment, it is possible to avoid the stress of 
going to court, contesting an infringement and potentially 
receiving a criminal record. People experiencing poverty who 
receive infringements for the same offences cannot afford to 
exit the system. People with special circumstances are 
pleading guilty to fines where they had no control over the 

Adopts response of IWG. 
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behaviour that resulted in the fine. 

5.4.  Is a perception of disproportion influencing 
people’s decisions to have their matters 
determined in open court? 

Yes. Adopts response of IWG. 

5.5.  Does this affect the credibility of the 
infringements system? 
 
 

Yes. Refer to the Monash University Report (eg. part 2.3 
regarding disproportionate fine amounts).  

Adopts response of IWG. 

6.  Discretion and Warnings 

6.1.  Is there a problem with the current practice of 
issuing warnings? 

Yes.  
 
The Attorney-General's Guidelines to the Infringements Act 
state: 
  

[T]he Infringements Act does not require that 
enforcement agencies consider 'special circumstances' 
at the issuing stage. However, if issuing officers are to 
exercise such discretions, then each enforcement 
agency must have a code of conduct to guide officers 
with the responsibility for issuing infringement notices 
in the discharge of their responsibilities. 
  
The code should take into account the nature of the 
business of the issuing agency and the role and 
functions of its issuing officers. The code should focus 
on principles of the infringements system with respect 
to fairness and the recognition of individual 
circumstances, and deal with the appropriateness of 
issuing infringements to people with obvious special 
circumstances. 

  
Many enforcement agencies have codes and run training on 
issuing cautions and warnings.  Unfortunately, this discretion is 
often not exercised in practice and, accordingly, further reforms 
are needed.  
 
Refer also to the CAYPINS Position Paper, section 3(a) – 

Adopts response of IWG. 
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warnings should be the first response by issuing officers to all 
children.  
 

6.2.  If so, how should the system be improved? Refer to question 6.3 below. Adopts response of IWG. 

6.3.  How extensive should those reforms be? 
i. Further training of officers on the use 

of informal and official warnings? 
ii. Guidelines for the use of warnings? 
iii. Legislatively emphasising the 

importance of warnings? 
iv. Court power to recommend official 

warnings (e.g. where no priors)? 
v. Other approaches? 

Refer to the IWG Position Paper, recommendation 6.  
 
– Issuing officers to warn not fine: Issuing officers should 

exercise their discretion to warn rather than fine people 
with special or exceptional circumstances. Guidelines and 
training should be strengthened to support issuing officers 
to appropriately exercise the discretion by giving warnings 
or referrals rather than issuing infringement notices to 
people with special circumstances. There should be 
evaluation processes to monitor how often issuing officers 
are using their discretion to issue warnings rather than 
fines and in what circumstances. 

 
Refer also to the CAYPINS Position Paper, recommendation 1. 
 
The Infringements Act should require enforcement agencies to 
consider special circumstances at the issuing stage.  

Adopts response of IWG. 

7.  Internal Review of Infringement Fines 

7.1.  Are there any issues / problems / comments 
in relation to the internal review process? 

Yes.  
 
Refer to the IWG Position Paper, recommendations 1, 3 
and 6 and the case study in part 5(a). 
 
The case study in part 5(a) of the IWG Position Paper deals 
with a 19 year old man, Mourad, who suffers from Post-
Traumatic Stress Disorder and a personality disorder and has 
experienced homelessness since he was 15. Mourad received 
a fine from Victoria Police for spitting when he was at the train 
station. His application for internal review on the basis of his 
special circumstances was rejected and (under s 25(3) of the 
Infringements Act), the matter was referred to open court.  
 
People with special circumstances should not be caught in the 

Adopts response of IWG. 
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infringements system; they should be able to exit as early as 
possible. If an enforcement agency finds there are special 
circumstances at the internal review stage they should 
withdraw the infringement notice. As Mourad’s case study 
shows, this happens inconsistently in practice. 
 
The inconsistent approach to internal review applications 
results in many people with special circumstances choosing to 
wait until enforcement orders are made by the Infringements 
Court to make an application for revocation on the basis of 
those special circumstances. By doing this, those people are 
typically able to have their matter heard in the Special 
Circumstances List rather than open court, but with a 
significant delay and with additional costs being added to the 
fines as a consequence.   
 

7.2.  Is there a need for reform? 
 

Yes.  
 
 

Adopts response of IWG. 

7.3.  If so, how should the review system be 
improved? 

Refer to the IWG Position Paper, recommendations 1, 3 
and 6. 
 

Adopts response of IWG. 

7.4.  How extensive should those reforms be? 
i. Online applications? 
ii. Guidelines? 
iii. Greater oversight? 
iv. A centralised, independent special 

circumstances review body? 
v. A centralised, independent review 

body? 
vi. Other approaches or mechanisms? 

Refer to the IWG Position Paper, recommendations 1, 3 
and 6. 
 
– One central agency: There should be one central agency 

that deals with all infringements, including determining 
applications for review of both infringements and 
enforcement orders. 

– Infringement withdrawn where special circumstances 
are found on review: Where a person applies for review 
on the basis of special circumstances, the central agency 
should withdraw infringements where special 
circumstances are found to exist, except where conduct 
seriously endangers community members. People should 
not be penalised for trying to address their fines at an 
earlier stage. 

Adopts response of IWG. 
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– Centralised guidelines & criteria for establishing 

special circumstances: The central agency should 
develop and make publicly available guidelines and criteria 
for determining special circumstances, as well as a non 
exhaustive list of acceptable evidence for proving those 
circumstances. Guidelines and criteria should be 
consistent across all levels of enforcement. 

 
We strongly support greater oversight of first instance 
decisions, including an avenue to have those decisions 
reviewed. Review of these decisions would encourage greater 
rigour and consistency of decision-making and ultimately 
reduce the burden on the courts.  
 

7.5.  Should an agency have the ability to reduce 
the amount of an infringement fine after 
internal review? 

  

8.  Special Circumstances and Infringement Fines 

8.1.  How could the system better handle special 
circumstances cases, particularly in regional 
areas? 

Refer to the IWG Position Paper, all recommendations.  
 
Refer also to the CAYPINS Position Paper, section 5(f).  

Adopts response of IWG. 

8.2.  Does the requirement of a direct causal link 
between the special circumstances and the 
offending behaviour prevent resolution of 
worthy cases? 

Yes.  Adopts response of IWG. 

8.3.  Should the link be broadened to cover 
situations where the behaviour contributed to 
the offence? Would this raise any problems? 

Yes, the link should be broadened.  
 
If the rationale for the ‘special circumstances’ system is that 

those people are less culpable by reason of their special 

circumstances, that category should include persons whose 

circumstances contributed to (not just caused) their offending. 

For example, homelessness does not cause a person to own 

an unregistered vehicle. However homelessness may 

contribute to a person’s decision to buy a cheap unregistered 

vehicle to use as shelter in a way which lessens that person’s 

Adopts response of IWG. 
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‘criminal’ culpability.   

Similarly, a person who has an opiate addiction may be treated 
by methadone which has the effect of causing drowsiness or 
lack of concentration, which in turn contributes to the person 
forgetting to validate their Myki. While the substance addiction 
did not cause the offending conduct, it contributed to the 
person being on methadone, which in turn contributed to the 
offence, and which logically lessens the offender’s culpability in 
an equivalent way. 
 
 

8.4.  Should the link with offending be removed 
altogether, so that people presenting with 
special circumstances at the time of internal 
review or an application for revocation may 
be considered? Would this raise any 
problems? 

No, but there should be options for people who experience 
hardship at the time of the review or determination to deal with 
their infringements other than through payment.  
 
Refer to the IWG Position Paper, recommendations 3 and 
5.  
 
– Proportionate fines: Fines should be proportionate to an 

individual’s ability to pay. 

– Reduced fines for health care card holders: People in 

financial hardship on health care cards should be issued 

with a reduced or concession fine amount. 

– Take into account all factors behind receipt or non 

payment of fines: The system should consider all factors 

that lead to individuals receiving infringements or failing to 

deal with them in time, including poverty / long-term 

financial hardship, gambling addiction, domestic violence 

and age and maturity. 

– Deal with fines by non monetary means: Where 
appropriate, disadvantaged community members should 
have the opportunity to deal with their fines as soon as 
they receive them by non monetary means, including by 

Adopts response of IWG. 

                                                           
 See also eligibility for concession-based fines discussed in question 12.2.  
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participating in rehabilitative and therapeutic programs, 
education activities or community work. These programs 
should be supported by government and accessible to all 
Victorians. 

– Make it easier for victims of family violence to 
nominate drivers: There should be more flexible timelines 
for nominating drivers in situations which involve family 
violence and the evidentiary process for establishing that a 
victim of family violence was not the driver should be 
simplified. 

9.  The Special Circumstances List in the Magistrates’ Court 

9.1.  After an internal review on the basis of 
special circumstances, should infringement 
fines that are confirmed be automatically 
referred to court? 

No.  
 
Refer to the IWG Position Paper, recommendation 7. 

 
– Court should be a last resort: Most people, especially 

those with special needs, should be able to deal with their 
infringements through easy-to-access paper applications 
rather than needing to personally appear in a court.   

 

 Adopts response of IWG. 
 

 In addition, individuals should also 
be given the option to apply for a 
payment plan or additional time to 
pay before referral to court. For 
some clients with special 
circumstances, regardless of the 
likely outcome at court, the stress 
and anxiety associated with having 
to go to court results in them 
deciding to pay a fine.   
 

9.2.  If so, should those infringement fines be 
heard on the Special Circumstances List? 

When a person makes an application for internal review on the 
basis of special circumstances and the enforcement agency 
finds that special circumstances exist, but decides to confirm 
the infringement (eg. because of concerns regarding public 
safety), these matters should: 
– be reviewed by the new centralised body; or  
– in the absence of a centralised body, be heard in the 

Special Circumstances List.   
 
Refer to the case study in part 5(a) of the IWG Position Paper.  
In this case study, a young homeless man with Post-Traumatic 
Stress Disorder, psychosis, a personality disorder and a history 
of self-harm was given an infringement for spitting at the train 

Adopts response of IWG. 
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station. He applied to Victoria Police for internal review on the 
basis of his homelessness and mental illness, but the 
infringement was confirmed.  He was then required to appear 
in open court, when he should not have been required to go to 
court at all.   
 
The Special Circumstances List is a specialist jurisdiction that 
is well equipped to deal with the complex circumstances of 
people such as this client. It is the appropriate jurisdiction for 
these matters.  
 

9.3.  Do people with special circumstances often 
avoid internal review to instead proceed to 
the enforcement stage in order to be listed on 
the Special Circumstances List? 

Yes. Adopts response of IWG. 

9.4.  Should a person with a matter listed for 
hearing on the Special Circumstances List be 
required to plead guilty? 

No.  Adopts response of IWG. 

9.5.  Is there an internal inconsistency that access 
to the Special Circumstances list requires 
both: 

i. an inability for a person to 
understand or control his or her 
conduct; and 

ii. the ability of a person to understand 
his or her conduct and proceedings 
sufficiently to admit guilt? 

Yes.  Adopts response of IWG. 

9.6.  Would a diversion model (not requiring a 
guilty plea) work better for people with 
special circumstances? 

Not always. Some people with special circumstances should 
have their fines unconditionally discharged.  
 
 

 A diversion model is an important 
program available in the criminal 
justice system. It benefits three 
stakeholder groups - the accused, 
the community and the victim. One 
of the key elements of the criminal 
diversion program is to provide 
benefits to the victim, with victims 
being actively engaged and invited 
to participate in the process, 
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including by receiving letters of 
apology or receiving restitution.  
This model may not be as 
appropriate in a fine model where 
there is no victim to participate in the 
process. 
 

 In addition, if the proposal is to 
expand the current criminal 
diversion program to include fines, 
there is a risk that people may lose 
the opportunity to engage in the 
diversion program for more serious 
criminal offences, if they have earlier 
been granted diversion for a fine.  
This is because while there is no 
legislative restriction on applying for 
diversion on multiple occasions, in 
practice is it typically not consented 
to by police on multiple occasions.   

 

9.7.  If so, how should it operate?  
If a diversion model is implemented for 
fines, it should operate separately from 
the Criminal Justice Diversion Program 
so as to avoid people losing the 
opportunity to participate in the program 
for criminal matters – refer to question 
9.6 above. 

9.8.  How are special circumstances cases 
handled in courts that do not have a Special 
Circumstances List? Are there any problems 
with this? 

  

10.  Other Key Problems of Issues Relating to Infringement Fines in Open Court 

10.1.  Are there any other key problems / feedback 
/ solutions to issue of infringement cases 
heard in open court? 

CityLink civil penalties being enforced through the 

infringements system.  

Adopts response of IWG. 
 
In addition, in our experience, people 
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Refer to the IWG Position Paper, part 5(f).   

The case study in part 5(f) of the IWG Position Paper refers to 
a woman, Fiona, who accrued over 250 infringements, totalling 
approximately $50,000, for travelling on toll roads without an e-
tag.  Fiona battled substance dependence and mental illness.  
Three separate applications for revocation on the basis of 
special circumstances were needed to address Fiona’s 
infringements.  This took almost a year. Ultimately, with 
support of an advocate, Fiona appeared in the Special 
Circumstances List where the court ordered Fiona to enter into 
a six month undertaking and pay $350. Her matter was 
otherwise resolved but Fiona had $10,000 in CityLink 
enforcement costs awarded against her. Victoria Police would 
not consider the withdrawal of any infringements because 
there were too many and the Judicial Registrar had no power 
to waive any of the costs (despite recommending that CityLink 
not pursue them).  
 
Fiona still has these costs outstanding on her court record and 
no means of paying them off. 
 
As Fiona’s case study highlights, people with special 
circumstances who have driven on toll roads without a pass 
are still liable to pay the $40 costs associated with the 
infringement (see Melbourne City Link Act 1995 (Vic) s 76; 
EastLink Project Act 2004 (Vic) s 206B). 
  
Even where the Court or Registrar proves and dismisses a 
CityLink infringement on the basis of special circumstances, 
the Court or Registrar is not empowered to waive the $40 
administration fee.  As a result, clients are often left with a 
large outstanding costs order that cannot be met due to their 
disadvantaged circumstances. 
 

may choose to contest a fine (not on the 
basis of special circumstances) in court 
without first obtaining legal advice, but 
after receiving legal advice decide to 
pay the fine.  There should be an option 
available whereby a fine can be paid, 
either in full or by instalment, before the 
matter is heard in court, and if it is paid 
before the first mention, the matter 
should automatically be dismissed. 



13 
 

NO.  QUESTION  SUMMARY OF RESPONSE OF IWG NMLS’ RESPONSE 
The IWG strongly suggests that Transurban (CityLink) 

develops a clear policy that it will not enforce administrative 

costs orders ($40 for each fine) against people found to have 

special circumstances. 

 

HARMONISING THE ENFORCEMENT MECHANISMS AND PROCEDURES   
11.  Payment of Court Fines and Infringement Fines  

11.1.  What are some of the most common reasons 
for non-payment of court fines or 
infringement fines? 

Financial and personal hardship.    
 
Fines are excessive and disproportionate, not reflecting the low 

income or lack of income of children. Refer to the CAYPINS 
Position Paper, section 4(a). 

Adopts response of IWG. 

11.2.  Are there particular offences that have high 
rates of non-payment, and if so, why?  

  

11.3.  How could the court fine and infringement 
fine systems be reformed to improve 
payment rates?  

It needs to be easier for people to pay both financially and 
practically.  
 
In practical terms, people should be able to pay through 
Centrepay, BPay and automatic transfer and have their 
payment plans combined.  Payment for all fines and 
infringements (including open court fines) should be made to 
one agency.   
 
Regarding the disproportionate financial impact of fines and 
infringements on low income people, refer to the IWG 
Position Paper, recommendations 3, 4 and 5.  
 
– Proportionate fines: Fines should be proportionate to an 

individual’s ability to pay. 
– Reduced fines for health care card holders: People in 

financial hardship on health care cards should be issued 

with a reduced or concession fine amount. 
– Take into account all factors behind receipt or non 

Adopts response of IWG. 

                                                           
 See also eligibility for concession-based fines discussed in question 12.2.  
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payment of fines: The system should consider all factors 
that lead to individuals receiving infringements or failing to 
deal with them in time, including poverty / long-term 
financial hardship, gambling addiction, domestic violence 
and age and maturity. 

– Deal with fines by non monetary means: Where 
appropriate, disadvantaged community members should 
have the opportunity to deal with their fines as soon as 
they receive them by non monetary means, including by 
participating in rehabilitative and therapeutic programs, 
education activities or community work. These programs 
should be supported by government and accessible to all 
Victorians. 

– Deal with infringement on receipt: People should be 
able to take action to deal with an infringement as soon as 
they receive one. 

 

12.  Mitigation of Infringement Fine Amounts 

Infringement fines – financial hardship  

12.1.  To provide a measure of mitigation for 
infringement fines, should those people 
facing severe financial hardship receive a 
discounted penalty? 

Yes. Adopts response of IWG. 

12.2.  If so, how should eligibility be determined? 
(e.g. Centrelink recipient? Health Care Card 
holder? Using eligible cards for Department 
of Human Services concessions? Other 
method?) 

Reduced fines should be made available to holders of: 
 
– A Health Care Card;  
– A Pensioner Concession Card;  
– A Commonwealth Seniors Health Card;  
– A VPT Asylum Seeker Concession Card; or 
– Any other card that certifies the holder’s entitlement to 

Commonwealth health concessions. 
 
 

Adopts response of IWG. 

12.3.  What should be the rate of discount? Fines should be proportionate to an individual’s ability to pay.   
 
The average weekly earnings in Australia (as at May 2013) are 
$1422.70.  The weekly income of a person on Newstart 

Adopts response of IWG. 
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Allowance is $248.50 i.e. 17.5% of the average weekly 
earnings.  
 
Accordingly, we recommend that fines and infringements for 
eligible card holders (see question 12.2 above) are set at 20% 
of the standard rate.  By way of example, a fine for not having 
a ticket on public transport would be $42 i.e. 20% of the current 
infringement amount of $212.  

12.4.  Where not already provided for, should 
children receive a discounted infringement 
fine penalty? 

Yes.  
 
Refer to the CAYPINS Position Paper, recommendation 2.   

Adopts response of IWG. 

12.5.  If so, how should this work? Proof of age – as happens currently with public transport 
offences for children.  
 
Refer to the CAYPINS Position Paper. 
 

Adopts response of IWG. 

Infringement fines – early ‘plea’ discount  

12.6.  To provide an incentive for paying 
infringement fines and to acknowledge the 
utilitarian benefit (and possible remorse) of a 
person accepting responsibility for 
infringement offences, should there be a 
prompt payment discount? 

Yes. Adopts response of IWG. 

12.7.  If so, what should the rate of discount be?   

Infringement fines – combined discount  

12.8.  Should a person who is facing severe 
financial hardship and also pays promptly be 
entitled to a combined discount? 

Yes. Adopts response of IWG. 

Infringement fines – fairness/parity  

12.9.  To encourage continued compliance and 
provide fairness to those people who cannot 
afford to immediately pay an infringement 
penalty in full, should there be a payment 
plan completion discount? 

Yes.  Adopts response of IWG. 

12.10.  Should the discount be the same rate as a 
prompt payment discount? 

Yes.  Adopts response of IWG. 

12.11.  If not, what should the rate of discount be? NA.  Adopts response of IWG. 
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 Infringement fines – offences   

12.12.  Should a discount apply to all infringement 
fines, or should there be offences (or 
categories of offences) to which it should not 
apply? 

  

13.  Imposition of Court Fines After Consideration of Financial Circumstances 

13.1.  Should a court be required to consider the 
financial circumstances of an offender prior to 
determining whether or not to impose a fine? 

  

13.2.  If so, would there be any implications for the 
hierarchy of sentencing orders in the  
Sentencing Act 1991 (Vic)? 

  

13.3.  What are the policy reasons for a court 
considering an offender’s financial 
circumstances  
after deciding to impose a fine? What 
problems does this create? 

  

13.4.  Alternatively, should the current approach 
under section 50(1) of the Sentencing Act 
1991 (Vic) be retained, providing that after 
deciding to impose a fine, the court considers 
the financial circumstances of the offender 
when determining the amount of the fine to 
impose? 

  

14.  Consolidation of Information on Outstanding Court Fines and Infringement Fines 

14.1.  Should the management of court fines and 
infringement fines be harmonised? 

Yes. Adopts response of IWG. 

14.2.  If so, how should this work?   

14.3.  Should a person be able to access a single 
source of information on his or her 
outstanding court fines and infringement 
fines? 

Yes. Adopts response of IWG. 

14.4.  Should a court, when determining the amount 
of a fine to impose, be able to have access to 
the total amount of outstanding court fines 
and infringement fines for a person? 

No. Adopts response of IWG. 

14.5.  Are there any risks associated with the Providing courts with consolidated fine information has Adopts response of IWG. 



17 
 

NO.  QUESTION  SUMMARY OF RESPONSE OF IWG NMLS’ RESPONSE 
consolidation of outstanding fine information? potential to be prejudicial if a court takes other fines into 

account in sentencing (even though they are not making a 
finding of guilt). 

15.  Centralisation of Fine Management and Enforcement  

15.1.  What reforms are required to provide for the 
harmonisation of court fines and infringement 
fines? 

i. IT reforms? 
ii. A centralised fine 

payment/enforcement body? 
iii. Other reforms? 

IT reforms and a centralised payment/enforcement body are 
both required to harmonise court fines and infringement fines.  
 
Refer to the IWG Position Paper, recommendations 1, 2 
and 3. 
 
 

Adopts response of IWG. 
 
In addition, reforms are required to 
provide better accountability of decisions 
made by Civic Compliance or the fine 
management agency, including an 
administrative review mechanism where 
an error has been made. 
 
NMLS has increasingly seen matters 
where Civic Compliance or the 
enforcement agency have automatically 
internally reviewed fines without a 
request from the individual or revoked 
enforcement orders and referred matters 
to the Special Circumstances List when 
a person was on a payment plan and did 
not request revocation. 
 
By way of example, NMLS assisted a 
client who was experiencing both 
chronic alcoholism and multiple mental 
health diagnoses who had a number of 
unpaid infringements at different stages 
within the infringement system.  Some of 
the client’s infringements had proceeded 
to enforcement order stage while others 
were still unpaid at the enforcement 
agency stage, including an infringement 
for having an open liquor container in 
public and another for being drunk in 
public.   
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NMLS sought revocation of the 
enforcement orders on the basis of the 
client’s special circumstances and the 
client was in the process of considering 
what steps she could take in relation to 
dealing with the two infringements at 
enforcement agency stage. 
 
Neither NMLS nor the client sought 
internal review of those two 
infringements but without notice to the 
client or NMLS the enforcement agency 
unilaterally internally reviewed the open 
liquor container and drunk in public 
infringements.  The client subsequently 
received notification that internal review 
had been unsuccessful and that the 
matters would be referred to open court.   
 
This was the first occasion that NMLS or 
the client were aware of the internal 
review.  Prior to the issue of the change 
and summons for one of the matters, 
NMLS was able to negotiate with the 
informant for the matter to be withdrawn.   
 
However, notwithstanding repeated 
requests to rectify the error and reinstate 
the original infringement notice for the 
second matter, the Traffic Camera 
Office refused to rectify this issue and 
stated that there was no mechanism 
available to have the decision to review 
reversed.  The matter was therefore 
referred to the Magistrates’ Court.   
 
Importantly, the client was on an 
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adjourned undertaking of good 
behaviour in relation to an unrelated 
criminal matter and the referral to open 
court in circumstances where that 
course of action had not been requested 
by the client placed her at risk of being 
found to have breached the undertaking. 
 
It also removed the right for this client to 
request internal review on the basis of 
circumstances relevant to the particular 
infringements or to present materials 
salient to the infringements. 
 
This example highlights that there is 
currently no process in place whereby 
those errors can be reviewed or 
reversed, creating a further burden on 
the courts to deal with matters referred 
to them when a person had not 
requested their matter enter the court 
system.  
 

15.2.  If a centralised fine payment/enforcement 
body were to be established, what should its 
functions and objectives be? 

Key functions of the centralised body should be to:  
 
– Provide oversight and review decisions of enforcement 

agencies;  
– Make decisions about applications for withdrawal that are 

not then referred back to the enforcement agency;  
– Makes decisions about special circumstances applications; 
– Identify people who are accruing multiple fines who may 

benefit from early intervention to prevent escalation;  
– Manage work and development orders; and  
– Monitor and publically report on the infringements review 

process (including the decision-making of enforcement 
agencies).  

Adopts response of IWG. 

15.3.  Which of the following objectives should it The objectives of the centralised body should include all of (i) – Adopts response of IWG. 
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include? 

i. A focus on people rather than 
individual fines? 

ii. Centralised payment plans? 
iii. Centralised community work 

orders? 
iv. Single statements of debt? 
v. Case management – (e.g. a 

triaged approach to fine 
enforcement)? 

vi. Other objectives? 

(v).  
 
 

15.4.  Are there any reasons why a centralised fine 
payment/enforcement body should not be 
established to consolidate payment and 
enforcement of court fines and infringement 
fines? 

No. Adopts response of IWG. 

16.  Enforcement Orders 

16.1.  Are there any problems with the current 
operation of the enforcement order stage? If 
so, how should they be addressed? 

Yes.  
 
Refer to the IWG Position Paper, recommendations 1, 2 

and 7 and part 5(d).   

– All outstanding infringements dealt with at once: The 
system should be capable of dealing with all outstanding 
infringements that a person is subject to, regardless of the 
enforcement stage.  

– Court should be a last resort: Most people, especially 
those with special needs, should be able to deal with their 
infringements through easy-to-access paper applications 
rather than needing to personally appear in a court. 

 
The case study in part 5(d) of the IWG Position Paper refers to 
a woman, Mary, who accrued a large number of infringements 
over a period of several years for a variety of traffic offences.  
Mary is a long-term victim of domestic violence, has severe 
depression and Post-Traumatic Stress Disorder and suffered a 
serious stroke in 2011 which left her with a significant speech 

Adopts response of IWG. 
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impediment.  
 
Mary’s application for revocation was successful, but the 
enforcement agencies did not withdraw the infringements, so 
Mary appeared in the Special Circumstances List in relation to 
44 infringements, which were all proven and dismissed.  An 
additional seven fines from the same period of offending later 
reached enforcement stage and, despite the previous finding of 
special circumstances, the enforcement agencies did not 
withdraw these infringements after the enforcement orders 
were revoked. Mary had to appear in court again when these 
additional fines were proven and dismissed.  
 
A third group of fines then reached enforcement stage and 
required a third application for revocation.  
 
It is common for clients like Mary to present with numerous 
infringements, at various stages of the enforcement process. It 
is also common for matters to be listed in various courts or 
lists, for example, matters listed in the General List of the 
Melbourne Magistrates' Court, the Special Circumstances List 
or at a suburban Magistrates' Court.  While it is sometimes 
possible to consolidate all proceedings into a single hearing in 
the Special Circumstances List, this is quite a complex process 
and only possible when one matter has already been listed in 
the Special Circumstances List. 
 
The current system is inefficient and places an unnecessary 
burden on individuals, enforcement agencies, courts and 
services that assist people with infringements.  
 
In addition to the above recommendations, the IWG submits 
that a finding of special circumstances by the court should lead 
to an automatic dismissal of any further applications by an 
enforcement agency for an enforcement order in relation to 
infringements incurred during the period in which special 
circumstances have already been found to exist. This would 
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prevent lodgement of infringements with the Infringements 
Court that will ultimately be proven and dismissed in light of a 
previous finding of special circumstances. 
 

16.2.  What are the arguments for and against 
retaining the right to object in the Magistrates’ 
Court against an unsuccessful application to 
revoke an enforcement order? 

It is appropriate to have an avenue for review of a decision to 
reject an application for revocation.   The absence of this right 
would significantly limit the accountability of Infringements 
Court decision-makers and on the ability of individuals to avoid 
arbitrary or unjust outcomes. 

Adopts response of IWG. 

16.3.  Should the enforcement of court fines contain 
an enforcement order stage? 

  

16.4.  How do you think a harmonised enforcement 
order stage should work? 

  

17.  Sheriff: Arrest Warrant Procedures for Court Fines and Infringement Fines 

17.1.  Should the procedures for a Sheriff’s officer 
to arrest a person under an infringement 
warrant and the procedures for the Sheriff’s 
officer to arrest a person under a court fine 
warrant be harmonised? 

  

17.2.  Rather than being required to take a person 
to the police to be bailed, should a Sheriff’s 
officer have the power to bail a person to 
appear in court on a court fine warrant? 

  

17.3.  Should a Sheriff’s officer be required to 
attempt to satisfy a court fine warrant through 
the seizure of personal property (as is the 
current approach for an infringement 
warrant)? 

  

17.4.  Alternatively, should the current approach be 
retained, so that the power to seize personal 
property to satisfy a court fine requires an 
order of the court? 

  

18.  Enforcement Mechanisms for Court Fines and Infringement Fines 

18.1.  Should the enforcement mechanisms 
currently available to enforce infringement 
fines also be available to enforce court fines? 

Refer to comments under question 18.2 regarding the impact 
of certain enforcement mechanisms on struggling clients.   

Adopts response of IWG. 

18.2.  Are there any issues with current operation of Sanctions (ii) – (iv) (vehicle registration restrictions, vehicle Adopts response of IWG. 
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the following sanctions? 

i. Seizure of personal property? 
ii. Vehicle registration restrictions? 
iii. Vehicle clamping? 
iv. Driver's licence restrictions? 
v. Attachment of debt or earnings? 
vi. Charge on land? 
vii. Sale of real property? 
viii. Examination summons? 

clamping and driver’s licence restrictions) can have 
unanticipated consequences for vulnerable infringement 
offenders, which need to be considered when determining 
whether or not to extend the use of these sanctions.  
 
By way of example, a person who has outstanding 
infringement warrants for travelling on public transport without 
a ticket (during, for example, a period of homelessness or 
mental illness), who is now temporarily housed and trying to 
hold down employment can be the subject of a vehicle, 
registration or licence related sanction.  The impact of this 
sanction will be enormous – he or she will be unable to keep 
their employment, unable to transport their children and, as a 
result of loss of income, at risk of re-entering homelessness 
because he/she can’t keep up with the rent.  
 
We also refer to the case study in the IWG Position Paper in 
part 5(c).  This case study deals with a 51 year old mother of 
six children, Sue. During a 22 year violent relationship, Sue’s 
partner accrued about 25 driving and tollway infringements in 
Sue’s name. When Sue left the relationship, she and her 
children were homeless and staying in refuges for four months. 
During this time Sue was sent a notice from Vic Roads stating 
her licence would be suspended due to demerit points.  
Months later, Sue was driving her car when she was pulled 
over by Victoria Police and informed that her licence had been 
suspended. Sue was charged with driving while suspended 
(carrying a maximum fine of $4225 or a term of four months 
imprisonment). 
 
Any changes made to the use of sanctions for fines and 
infringements need to include clear processes for identifying 
people who should be given other options for dealing with their 
fines and infringements, including through an application for 
revocation or participating in rehabilitative programs, education 
activities or community work, before having a sanction 
imposed.  Without such processes, these sanctions risk 
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entrenching disadvantage and inflicting hardship that is grossly 
disproportionate to the offending.    
 

18.3.  Is there any reason why any of those 
sanctions should not be available to enforce 
court fines? 

Refer to comments under question 18.2 regarding the impact 
of certain enforcement mechanisms on struggling clients.   

Adopts response of IWG. 

18.4.  What are the arguments for and against 
enabling these sanctions to be used at an 
earlier enforcement stage i.e. before a 
warrant has been issued? 

People should be given every opportunity to address their fines 
and infringements before being subjected to enforcement.  

Adopts response of IWG. 

18.5.  Should the current approach requiring 
personal service (i.e. use after a warrant) be 
retained? 

Yes. For people who are transient or whose lives are in crisis, 
personal service is an essential mechanism for prompting them 
to seek assistance. The face-to-face interaction is critical for 
people to understand (a) the urgency of their matter; (b) what 
their options are; and (c) the need to seek assistance.  
 
The fact that a person has had personal contact with a sheriff’s 
officer is also a key indication for lawyers, financial counsellors 
and workers that a person’s matter is urgent (without this, it 
would be difficult to identify during an initial phone call or 
consultation what stage the matter is at).  

Adopts response of IWG. 

18.6.  Are there any other sanctions that should be 
available for the enforcement of court fines 
and infringement fines? 

–  

18.7.  Are there any other enforcement reforms that 
would improve payment rates? 

–  

19.  Guidance for the Use of Enforcement Mechanisms 

19.1.  Should there be guidelines for the use of 
enforcement sanctions? 

Yes.   

19.2.  If so, what form should the guidelines take? The guidelines should contain steps that assist enforcement 
officers to minimise the risks identified in question 18.2 above.   
 
 

Adopts response of IWG. 

19.3.  On the basis of parsimony, (that the least 
severe sanction required to achieve 
satisfaction of a warrant be used) should the 
enforcement mechanisms be structured in a 

As identified in question 18.2 above, sanctions which seem 
less severe on their face, may in fact have more serious 
consequences for disadvantaged clients.  For this reason, 
guidelines that assist decision-makers to make appropriate 

Adopts response of IWG. 
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hierarchy? decisions about sanctions in light of individual circumstances 

will be more effective than a strict hierarchy of sanctions.   

19.4.  If yes, how would you rank them and what is 
the reasoning behind your ranking? 

  

COMMUNITY WORK  
20.  Community Work to Pay Infringement Fines and Court Fines  

20.1.  Should the processes for, and timing of, 
applying for community work be harmonised 
for court fines and infringement fines? If so, 
how and when should it operate? 

Yes. Adopts response of IWG. 

20.2.  Should community work be available for 
people to convert infringement fines earlier 
than at default warrant stage? 

Yes. Adopts response of IWG. 

20.3.  If a centralised fine 
management/enforcement body was 
established, should that body have the power 
to allow conversion of court fines and 
infringement fines to community work? 

Yes.  Adopts response of IWG. 

21.  Court Powers on Default of Payment of Court and Infringement Fines 

21.1.  Should the powers of a court when hearing a 
default of an infringement fine under section 
160 of the Infringements Act 2006 (Vic) and 
default of a court fine under section 62(10) of 
the Sentencing Act 1991 (Vic) be 
harmonised? 

Yes.  Adopts response of IWG. 

21.2.  If so, how should the court powers be 
harmonised? 

 
 
 

 

21.3.  Should the court have a broad discretion to 
make orders regarding the defaulting person 
and the fine, or should the powers be limited 
(as is the current approach under s 160 of 
the Infringements Act 2006 (Vic)) according 
to the circumstances of the defaulting 
person? 

 
  

 

21.4.  Should a court be able to resentence an 
offender on the default of a court fine? 
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21.5.  If so, should this power be limited to those 

instances where there has been a change in 
the offender’s circumstances, or should the 
court be provided with a broad discretion to 
resentence? 

  

21.6.  If a court has the power to resentence a court 
fine defaulter, is there an equivalent power  
that could apply to infringement fine 
defaulters? 

  

21.7.  Given that a person in default of an 
infringement fine has not been found guilty of 
the offence, should the court have the power 
to hear the matter (for example, if it appears 
that the person has a defence)? 

  

IMPRISONMENT 
22.  Imprisonment on Default of Payment of Court Fines and Infringement Fines 

22.1.  Does the current approach to ordering 
imprisonment for default of an infringement 
fine contain sufficient safeguards? 

No.  
 
Refer to the IWG Position Paper, part 5(e) and 
recommendation 3. 
 
– No imprisonment: Non payment of fines should never 

result in imprisonment. 
 
The case study in part 5(e) of the IWG Position Paper deals 
with John who incurred about $30,000 of fines most of which 
related to toll road offences. At the time John was homeless, 
recovering from substance dependence and struggling with 
mental illness. John was arrested for unpaid infringements 
warrants, but his substance abuse and mental health issues 
were not made clear to the Magistrate. John’s fines were 
reduced by two-thirds to $10,000 but an imprisonment in lieu 
order was made. John defaulted on a payment was taken into 
custody without being brought back before the court. As a 
result of the community legal centre’s application, the 
Magistrate heard submissions on John’s special circumstances 
and John was released from custody having already spent 30 

Adopts response of IWG. 
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days in prison. 
 
John’s case study is disturbing. John was experiencing special 
circumstances and unnecessarily spent 30 days in prison on 
the basis of unpaid fines.  
 
We are optimistic that the recent decision of the Supreme 
Court of Victoria Court of Appeal in Victoria Police Toll 
Enforcement v Taha; State of Victoria v Brookes [2013] VSCA 
37 (Taha) – which found that Magistrates have a duty to 
inquire about a person’s circumstances before sentencing 
them to prison for unpaid fines – will result in fewer 
disadvantaged people being jailed for unpaid fines. In 
discharging this duty to inquire, Magistrates will hopefully 
identify infringement offenders’ disabilities such as mental 
illness or intellectual disability, or other special circumstances, 
and make less punitive orders (for example, discharge of the 
fines). 
 
In response to the decision in Taha, the Government has 
introduced amendments to the Infringements Act that create a 
limited right of rehearing for some clients sentenced to prison 
for unpaid fines. People will have a right to a rehearing where, 
at the time of the first hearing, the following factors were not 
taken into account by the Court or were not before the Court: 
– the client’s mental or intellectual impairment, disorder, 

disease or illness; 
– the client’s special circumstances; or 
– evidence that would make the decision to imprison the 

client excessive, disproportionate and unduly harsh. 
 
The Infringements Act needs to provide the same protections 
as the Sentencing Act. The proposed amendments don’t go far 
enough and don’t provide the minimum protections in the 
Sentencing Act. The amendments do not provide a right of 
rehearing for clients who were given a partial discharge and a 
period of imprisonment in the event of default at the initial 



28 
 

NO.  QUESTION  SUMMARY OF RESPONSE OF IWG NMLS’ RESPONSE 
hearing (so people in John’s situation can still be sentenced to 
imprisonment without any ability to have this decision reviewed 
on the merits). 

22.2.  If a court decides to order imprisonment for 
fine default, subject to compliance with a 
payment plan, should a person in default of 
payment be brought back before the court 
before being imprisoned? 

Yes.  Adopts response of IWG. 

23.  Converting Court Fines of Infringement Fines to Imprisonment While Serving Another Sentence: Concurrency and Cumulation   

23.1.  Are there any issues arising from the 
conversion of fines (including infringement 
fines) to an order for imprisonment, 
especially when the imprisonment is served 
concurrently with another sentence of 
imprisonment? 

 
 

 

23.2.  Should there be any limitation imposed on 
the ability of an imprisoned offender to 
request that they serve a concurrent term of 
imprisonment in lieu of outstanding 
infringement fines and court fines? 

  

23.3.  Should the current approach, under section 
161A(4) of the Infringements Act 2006 (Vic), 
that imprisonment for infringement fines must 
be served concurrently with any uncompleted 
sentence of imprisonment, be retained? 

  

23.4.  Should the current approach, under section 
16(2) of the Sentencing Act 1991 (Vic), that 
imprisonment for court fines must be served 
concurrently with any other uncompleted 
sentence, unless directed by the court, be 
retained? 

 
 

 

23.5.  Should the penalty unit conversion amounts 
for community work and imprisonment be 
harmonised? 

 
 

 

23.6.  If so, should one day in prison equate to 4.8 
penalty units, consistent with the rate of 
conversion to community work, or should 
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another rate apply? 

24.  Imprisonment for Fine Default Alone 

24.1.  In your experience, in what circumstances 
are people imprisoned for fine default alone? 

Refer to the IWG Position Paper, part 5(e) and 
recommendation 3. 
 

Adopts response of IWG. 

 


