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Preface 

 
Around Australia, and in many other jurisdictions in the common law world, governments and legal 
systems are grappling with the practical and jurisprudential problems posed by high-risk offenders 
whose sentences have expired but who are still considered to be dangerous. Over recent years 
particular attention has been focused upon sex offenders whose offending has been of great 
community concern. One response has been to create continuing detention or supervision schemes 
which extend the state’s control over an offender beyond the end of the sentence.  
 
The law has responded in many ways to high-risk offenders, including allowing courts to impose 
indefinite sentences at the time of sentence. But allowing courts to extend detention beyond the 
expiration of a finite term involves a major change in legal philosophy, from punishing offenders for 
offences already committed to holding them in custody for offences they might commit. This is not only 
problematic philosophically, but scientifically as well, for the ability to predict future behaviour 
accurately is still limited. 
 
Balancing the community’s desire for safety with an offender’s right to be released once the sentence 
has been served presents a challenge to the criminal justice system and the Attorney-General’s 
reference to the Council reflects these concerns. Our inquiry addresses two major issues: the merit of 
introducing a continuing detention scheme in Victoria and, if such a scheme were introduced, its 
structure. 
 
This Discussion and Options Paper follows the release in September 2006 of an Issues Paper, High 
Risk Offenders: Continued Detention and Supervision Options, which examined the law in Victoria and 
other jurisdictions in relation to high-risk offenders, and which produced a great deal of useful 
comment. This Discussion and Options Paper is accompanied by the publication of a Research Paper, 
Recidivism of Sex Offenders by Dr Karen Gelb, which examines the evidence about the prevalence 
and nature of sexual offending, characteristics of sex offenders, recidivism rates among different kinds 
of sex offenders and the efficacy of treatment programs. It was produced in order to provide an 
empirical context to some of the theoretical issues raised in the Discussion and Options Paper. 
 
The Discussion and Options Paper is extensive and detailed, as is warranted by an inquiry into 
matters as serious as community safety and individual liberty. It examines the legal, philosophical and 
scientific bases of continuing detention schemes and provides detailed information about the nature 
and operation of similar schemes in a number of cognate jurisdictions. It poses the general question of 
whether a continuing detention scheme should be introduced in Victoria, and, in response to the 
contingent issue of the possible nature of such a scheme, sets out a structure which addresses the 
particular questions raised in the terms of reference. The Council believes that by providing a detailed 
outline of a possible scheme and its justifications, comments on this Paper can be focused, 
responsive and practical. The model presented for discussion does not imply that the Council has 
arrived at any final view about any of the terms of reference, but simply presents one possible option 
for consideration. 
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 Background 1 

Chapter 1: Background 

Our Terms of Reference 

1.1 The Attorney-General, the Hon Rob Hulls, MP, wrote to the Sentencing Advisory Council on 
19 May 2006, requesting the Council’s advice about the merit of introducing a scheme that 
would allow for the continued detention of offenders who have reached the end of their 
custodial sentence but who are considered to pose a continued and serious danger to the 
community. Such schemes are currently in operation in Queensland, Western Australia and 
New South Wales.1  

 
1.2 In providing this advice the Council was asked to consider: 

• current approaches to post-custodial detention in other jurisdictions; 
• the issues raised when Queensland’s Dangerous Prisoners (Sexual Offenders) Act 2003 

was considered by the High Court in Fardon v Attorney-General for Queensland;2 and 
• how such a scheme could operate against the backdrop of the existing power of the courts 

to order an indefinite sentence under the Sentencing Act 1991 (Vic). 
 
1.3 Should the Government decide to introduce some form of continued detention, the Council 

was also asked to provide advice on the structure of such a scheme, including: 
• the offences for which an order might be available; 
• what process for making a continued detention order should be established; 
• which body would be empowered to apply for such an order; 
• what the criteria for making an order should be, and what process for assessing an 

offender against these criteria should be established; 
• what body should be empowered to make an order; 
• what the duration of such orders should be;  
• what processes for review should be put in place; and 
• what safeguards could be incorporated to ensure that such orders may only be imposed in 

appropriate circumstances. 
 
1.4 As the scheme would have to operate alongside the Serious Sex Offenders Monitoring Act 

2005 (Vic), the Council was asked to consider the introduction of such a scheme in the context 
of that Act. 

 
1.5 In line with our terms of reference, this paper addresses two broad issues. Firstly, the merit of 

introducing a continuing detention scheme in Victoria for offenders who may pose a continued 
and serious danger to the community on their release from prison at the end of their sentence. 
Secondly, what form a continuing detention scheme, if introduced, would take.  

                                                      
1  Some jurisdictions use the term ‘continued detention’ and others ‘continuing detention’. For consistency with 

other Australian jurisdictions, the discussion in this paper will use the term ‘continuing detention’. 
2  Fardon v Attorney-General (Qld) (2004) 210 ALR 50. 
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The Council’s Approach 

Issues Paper, Community Focus Groups and Recidivism Paper 

1.6 On 4 September 2006 the Council released an Issues Paper entitled High-risk Offenders: 
Continued Detention and Supervision Options. The Issues Paper examined current legal 
responses in Victoria and other jurisdictions to high-risk offenders at different points in the 
criminal justice system, with a particular focus on sentencing and post-sentence options.  

 
1.7 To assist with the preparation of the Issues Paper, meetings were held with victims’ 

representatives, Victoria Police, Corrections Victoria and members of the legal community and 
medical profession. A number of organisations also provided written comments.3 Many of the 
matters raised were included in the Issues Paper and are also referred to in this paper.  

 
1.8 The Issues Paper called for comments on the topics discussed in the paper or any other 

matters that organisations or individuals wished to bring to our attention prior to the drafting of 
this paper. The Council received twenty-four comments on the Issues Paper from individuals 
and a broad range of organisations.4 Some of these comments are included in this paper. 
Comments from individuals (including members of the community and victims of crime) were 
treated as confidential unless otherwise requested. 

 
1.9 In order to ensure that a general public perspective on the issues was also available, the 

Council convened two focus groups following the release of the Issues Paper. These focus 
groups comprised a small random sample of the Melbourne population.  

 
1.10 The focus groups began with a presentation of relevant information about sentencing and 

current schemes and issues in the management of high-risk offenders. Participants then 
discussed their views on a variety of issues, including the kinds of offenders who in their view 
cause the community the greatest concern, and the most appropriate way to manage those 
offenders. While the Council acknowledges that the small number of focus group participants 
cannot fully represent the views of the ‘general public’, this approach complemented the call 
for submissions and provided a valuable insight into some community views. 

 
1.11 The Council has also released a research paper on recidivism (reoffending) of sex offenders 

in conjunction with this paper. The paper provides a review of the current literature about the 
nature of sex offending, the characteristics of sex offenders and their risk of reoffending and 
the efficacy of treatment in reducing recidivism.  

                                                      
3  Comments received prior to the release of the Issues Paper have the prefix ‘1’ (e.g. 1.1, 1.2 etc). 
4  Comments received after the release of the Issues Paper have the prefix ‘2’ (e.g. 2.1, 2.2 etc). 
 



 

 Background 3 

Discussion and Options Paper 

1.12 This discussion and options paper examines current legal responses in Victoria and other 
jurisdictions to high-risk offenders at different points in the criminal justice system, and in this 
context looks at the merit of introducing a continuing detention scheme in Victoria and the 
structure that such a scheme should take if it is introduced.  

 
1.13 In this paper the distinction is made between sexual and violent offences. The Council 

acknowledges that sexual offences in their nature are violent. In this paper, offences that have 
a sexual element are referred to as ‘sexual offences’ and non-sexual violent offences are 
referred to as ‘violent offences’. 

 
1.14 The paper is structured as follows:  

• Chapter 2: Approaches and Purposes of Post-Sentence Schemes—examines the 
overarching purposes of post-sentence schemes and the significance of these purposes. 
It also explores the two broad approaches to post-sentence schemes in Australia and 
overseas jurisdictions—criminal justice and medical models—and their underlying 
assumptions. 

• Chapter 3: Determining Risk: Who are ‘High-Risk’ Offenders—discusses the types of 
offences that sentencing provisions for high-risk offenders and post-sentence supervision 
and detention schemes aim to cover, and raises some of the problems associated with 
identifying which offenders are at a high risk of causing harm in the future. This section 
also discusses rehabilitation of offenders, including sex offender programs. 

• Chapter 4: The Current Framework—highlights some of the complexities and difficulties 
associated with the management of those considered to be ‘high-risk offenders’. This 
section provides an overview of some of the legal measures currently in place to manage 
high-risk offenders in Australia and overseas and identifies a number of issues that are 
discussed in more detail later in the paper. 

• Chapter 5: The Merit of a Continuing Detention Scheme—looks at some of the human 
rights and criminal procedure considerations that must be taken into account in 
formulating policy for high-risk offenders, particularly once they have completed their 
sentence. 

• Chapter 6: Structure of a Supervision and Continuing Detention Scheme—compares 
the current scheme for post-sentence supervision in Victoria with the post-sentence 
supervision and detention schemes in Queensland, Western Australia, New South Wales 
and some overseas jurisdictions. This chapter also presents a possible model for post-
sentence detention that draws together elements of existing schemes for the purposes of 
stimulating discussion and debate.  

• Chapter 7: Relationship with Existing Schemes—focuses on what changes might be 
made to indefinite sentences and the existing Victorian extended supervision scheme 
should a post-sentence detention scheme be introduced in Victoria. 
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The Next Step 

1.15 This paper draws directly from the Issues Paper. The Council invites formal submissions in 
response to this paper and will also undertake a public consultation process prior to finalising 
its recommendations to the Attorney-General. 

 
1.16 Comments made during the initial information gathering stage and in response to the Issues 

Paper will also be considered. Those who have already made comments are invited to 
supplement them.  
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Chapter 2: Purposes of Post-Sentence Schemes  

What is Post-Sentence Supervision or Detention? 

2.1 Post-sentence preventive detention involves detaining offenders after they have already 
served their sentence for the offence or offences that they committed on the basis of 
assessments of the person’s risk of reoffending. Post-sentence extended supervision 
schemes similarly are premised on a person’s risk of reoffending, however such schemes 
generally require the offender to comply with conditions, such as residence requirements, 
curfew conditions and treatment conditions rather than detaining the person.  

 
2.2 Both post-sentence detention and supervision schemes generally target sex offenders. 

Current evidence about the reoffending rates of those classified as ‘high-risk’ offenders, and 
some of the challenges with assessing future risk are explored in Chapter 3. 

 

The Purposes of Post-Sentence Schemes 

Introduction 

2.3 The purposes of preventive detention schemes are generally the protection of the community 
and/or the rehabilitation of the offender. The purpose of an extended supervision or continuing 
detention scheme is relevant to the nature of the scheme, the procedures to be employed, the 
information required by a decision-maker and the length of the order that can be imposed and 
(for extended supervision) any conditions which might be attached. 

 
2.4 Table 1 below sets out the purposes of the Australian schemes for extended supervision 

and/or continuing detention. In Queensland and Western Australia the purposes of the 
relevant legislation are: 
• to provide for the continuing detention in custody or supervised release of a particular 

class of prisoner (Qld)/person (WA) to ensure adequate protection of the community (this 
is the paramount consideration in deciding whether to make an order for supervision or 
continuing detention);5 and 

• to provide continuing control, care or treatment of a particular class of prisoners to 
facilitate their rehabilitation (Queensland)6/to provide for continuing control, care or 
treatment of persons of a particular class (Western Australia).7  

 
2.5 In New South Wales the overarching purposes are to ensure the safety and protection of the 

community and to facilitate the rehabilitation of serious sex offenders.8 
 

                                                      
5  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) ss 3, 13(6); Dangerous Sexual Offenders Act 2006 

(WA) ss 4, 17. 
6  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 3. 
7  Dangerous Sexual Offenders Act 2006 (WA) ss 4, 17. 
8  Crimes (Serious Sex Offenders) Act 2006 (NSW) s 3. 
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2.6 The overriding purpose of the Victorian extended supervision scheme is ‘to enhance 
community protection’.9 The purposes of the conditions of extended supervision orders are to 
ensure the adequate protection of the community by monitoring the offender and to promote 
the rehabilitation and the care and treatment of the offender.10 

Table 1:  The Purposes of Post-Sentence Supervision or Detention Schemes 

Vic (ESO only) QLD (ES & CD) WA (ES & CD) NSW (ES & CD) 

• To enhance 
community protection 
[s 1]. 

• The purposes of the 
conditions of extended 
supervision orders are 
to ensure the adequate 
protection of the 
community by 
monitoring the 
offender; and to 
promote the 
rehabilitation and the 
care and treatment of 
the offender [s 15(2)]. 

• To ensure adequate 
protection of the 
community (paramount 
consideration) [s 3(a)].  

• To provide continuing 
control, care or 
treatment of a 
particular class of 
prisoner to facilitate 
their rehabilitation [s 
3(b)]. 

• To ensure adequate 
protection of the 
community (paramount 
consideration) [s 4]. 

• To provide for 
continuing control, care 
or treatment of persons 
of a particular class 
[s 4]. 

• To ensure the safety 
and protection of the 
community, [s 3(a)]. 

• To facilitate the 
rehabilitation of serious 
sex offenders [s 3(b)].  

Serious Sex Offenders 
Monitoring Act 2005 (Vic) 

Dangerous Prisoners 
(Sexual Offenders) Act 

2003 (Qld) 
 

Dangerous Sexual 
Offenders  Act 2006 

(WA) 
 

Crimes (Serious Sex 
Offenders) Act 2006 

(NSW) 
 

*SO only = Extended Supervision Order Scheme Only 
*SO and CD = (Extended) Supervision Order and Continuing Detention Scheme 
 
 
2.7 In contrast to the Australian schemes, the sole purpose of the extended supervision order 

scheme in New Zealand is to ‘protect members of the community from those who…pose a 
real and ongoing risk of committing sexual offences against children’.11 While there is 
provision for conditions to be imposed in relation to treatment,12 there is no therapeutic 
purpose attributed to this scheme. 

                                                      
9  Serious Sex Offenders Monitoring Act 2005 (Vic) s 1. 
10  Serious Sex Offenders Monitoring Act 2005 (Vic) s 15(2). The conditions of extended supervision orders are 

discussed further below. 
11  Parole Act 2002 (NZ) Part 1A, s 107I (1). 
12  New Zealand Department of Corrections, ‘Reducing Re-Offending Fact Sheet – Extended Supervision’ 

(2006)<http://www.corrections.govt.nz/public/aboutus/factsheets/reducingreoffending/extended-
supervision.html> at 2 November 2006. 
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Issues 

2.8 The legislative purpose or purposes of a continuing detention scheme, should one be 
introduced in Victoria, are important as they may affect the constitutionality of the scheme and 
may guide decisions about the structure of the scheme and the management of offenders. If 
rehabilitation is an integral purpose of the scheme, then the state has a responsibility to 
manage offenders under these orders in a way that provides opportunities for offenders to 
access appropriate treatment during their time on the order, rather than simply detaining them 
or monitoring them for public protection. On the other hand, if community protection is viewed 
as the sole or principal purpose then treatment becomes a subsidiary issue. This raises 
concerns about using continuing detention to ‘warehouse’ offenders without addressing the 
underlying causes of their offending13 and has the potential to infringe upon an offender’s 
human rights. There are also cost implications in adopting this approach.14 

 
2.9 While one of the purposes of the Victorian scheme is to promote the rehabilitation and the 

care and treatment of the offender, in comparison the Queensland and Western Australian 
schemes express these as alternatives: to provide continuing control, care or treatment. On 
face value the latter would suggest that the control of an offender can be provided in place of 
the offender’s treatment. In Attorney-General (Qld) v Francis,15 the court interpreted the 
Queensland legislation in this way, suggesting that an order for continuing detention could be 
made on the basis of any one of these alternatives in isolation.16  

 
2.10 The Victorian Institute of Forensic Mental Health (Forensicare) has suggested that if a new 

scheme were introduced in Victoria to manage high-risk offenders, one of the purposes of the 
scheme should be to protect the community by providing control, care and treatment of 
offenders to facilitate their rehabilitation and reintegration into society. It was argued that the 
long-term protection of society can best be achieved by creating a reciprocal obligation 
between the state (to provide care and treatment) and the offender (to participate in treatment 
and rehabilitation).17   

 
2.11 Similarly, the Mental Health Legal Centre cautioned against introducing laws with a purely 

preventive, rather than rehabilitative purpose, commenting: 

It is salutary to revisit the history of Victoria’s Governor’s Pleasure detention, an antiquated 
Act derived last century which allowed people to languish in prison for decades without 
release, review, rehabilitation or treatment, and to remember the reasons for the law 
reform. New legislation with a different aim—to deter and control offenders seen as being 
at high-risk of offending—may in fact recreate the laws that it took so long to abandon.18 

 
2.12 The question of the purpose or purposes of a continuing detention scheme is raised in 

Chapter 6. 

                                                      
13  See further [6.277]–[6.303] below for discussion of the management of offenders on supervision or 

continued detention orders. 
14  See further [5.103]–[5.126] below in relation to costs. 
15  [2006] QCA 324. 
16  Ibid [28]–[29]. 
17  Roundtable meeting with Forensicare on 22 November 2006. 
18  Submission 2.20 (Mental Health Legal Centre). 
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Approaches to Post-Sentence Schemes 

Introduction 

2.13 There are two broad approaches to post-sentence detention and supervision: a criminal 
justice approach and a medical approach. The former sees sex offending as analogous to 
other types of offending and holds sex offenders responsible for their actions. It recognises 
that sexually deviant conduct is still intentional conduct.19 In contrast, the medical approach 
treats sex offenders as mentally ill, with diagnosable sexual disorders that affects their ability 
to control their behaviour.  

 
2.14 Australian models of post-sentence detention and supervision follow a criminal justice model. 

However, a criminal justice model is not exclusively a penal model. It is also concerned with 
treatment issues. Section 5(1)(c) of the Sentencing Act 1991 (Vic) includes establishing 
conditions within which the rehabilitation of the offender may be facilitated as one of the aims 
of sentencing. Similarly, the purposes of the conditions of extended supervision orders in 
Victoria include the promotion of the rehabilitation and care and treatment of the offender. As 
with all offenders, treatment aimed at behavioural modification as well as social support 
mechanisms may aid in reducing recidivism.  

 
2.15 The ‘sexual predator’ or ‘sexually violent predator’ (SVP) laws in the United States, in contrast 

to Australian post-sentence schemes, are based on a medical model. Eighteen states20 in the 
United States have now enacted such laws which enable the civil commitment of sex 
offenders at the completion of a criminal sentence. Instead of continuing detention in prison, 
the offender is usually committed to a hospital, secure facility or a mental health facility. 
Differences exist among states, including eligibility criteria and procedures for commitment.  

 
2.16 Most schemes are based on the Washington State legislation21 which allows the commitment 

of ‘a person who has been convicted of or charged with a crime of sexual violence and who 
suffers from a mental abnormality or a personality disorder which makes the person likely to 
engage in predatory acts of sexual violence’.22 As of 2004, the number of people committed in 
states with such laws varied from ten offenders (in Virginia, which introduced these laws in 
2004) to 451 offenders (in California).23 

 
2.17 Canada briefly considered this model with what was termed ‘psychiatric gating’—the practice 

of certifying offenders for involuntary admission into a psychiatric facility under civil mental 
health legislation on their impending release from prison.24 However, this practice appears to 

                                                      
19  Karen Gelb, Recidivism of Sex Offenders (2007); Stephen J Morse, ‘Bad or Mad?: Sex Offenders and Social 

Control’ in Bruce J Winick and John Q LaFond (eds), Protecting Society from Sexually Dangerous Offenders 
(2003) 165, 167. 

20  States with civil commitment legislation for sex offenders include Arizona, California, Florida, Illinois, Iowa, 
Kansas, Massachusetts, Minnesota, Missouri, New Jersey, North Dakota, Pennsylvania, South Carolina, 
Texas, Virginia, Washington and Wisconsin. 

21  W. Lawrence Fitch and Debra Hammen, ‘The New Generation of Sex Offender Commitment Laws: Which 
States Have Them and How Do They Work?’ in  Winick and La Fond (eds) (2003) above n 19 28–29. 

22  1990 Washington Laws 71.09.030. Mental abnormality is defined as ‘a congenital or acquired condition 
affecting the emotional or volitional capacity which predisposes the person to the commission of criminal 
sexual acts’: 1990 Washington Laws 71.09.020(2). ‘Personality disorder’ is not defined: Fitch and Hammen 
(2003), above n 19, 29. 

23  Council on Sex Offender Treatment, State by State SVP Comparison (2005) Texas Department of State 
Health Services <http://www.dshs.state.tx.us/csot/csot_compar.shtm> at 25 October 2006. 

24  On this practice, see J. Andres Hannah-Suarez, ‘Psychiatric Gating of Sexual Offenders Under Ontario’s 
Mental Health Act: Illegality, Charter Conflicts and Abuse of Process’ (2005) 37 Ottawa Law Review 71; 



 

 Purposes of Post-Sentence Schemes 9 

have disappeared in Canada in favour of the use of sentencing provisions for dangerous 
offenders (discussed at [4.29]–[4.38]).25  

 
2.18 While the United Kingdom primarily has adopted a criminal justice model approach to the 

sentencing and management of serious offenders, it has also introduced a new Dangerous 
and Severe Personality Disorder (DSPD) Program that treats some high-risk offenders as 
mentally disordered. The DSPD Program is discussed at [4.139]–[4.145].  

Issues 

2.19 The framework for approaching the supervision and treatment of high-risk offenders, including 
assessing the merit of such schemes, differs according to whether a medical or a criminal 
justice model is in place.  

 
2.20 The civil commitment of sex offenders into the mental health system after release from prison 

has been criticised on a number of grounds. Firstly, sex offenders do not clearly fit within the 
boundaries of the mental health system which is designed to detain and treat those with an 
identifiable mental illness. The belief that the majority of sex offenders are mentally ill is not 
supported by research.26 The term ‘paedophile’ has been conflated to mean ‘sex offender’ in 
general parlance, whereas ‘paedophile’ is used much more narrowly in the American 
Psychiatric Association’s Fourth Diagnostic and Statistical Manual of Mental Disorders (DSM-
IV) to refer to the ‘paraphilia’ (a sexual deviation) of being sexually attracted primarily or 
exclusively to children. Only a subset of sex offenders is diagnosed with this form of sexual 
deviation.  

 
2.21 Mental health professionals in the United States have criticised the insertion of the term 

‘mental abnormality’ in mental health legislation to bypass the mental illness debate to 
encompass a broad group of sex offenders.27 For example, psychiatrist Paul Appelbaum has 
stated in relation to the criteria in the Kansas statute that ‘it makes it likely that those offenders 
committed under this statute will be a heterogeneous group diagnostically similar only in the 
fears they arouse among authorities as their release approaches.’28 

 
2.22 The United Kingdom’s Dangerous Severe Personality Disorder program has been criticised on 

similar grounds. During a recent review of mental health legislation, a number of psychiatrists 
actively opposed the introduction of changes to the Mental Health Act that would allow 
detention of people with severe personality disorders (whether or not they are convicted 
offenders) solely for the protection of the public. A number of possible problems were 
identified with the concept of dangerous and severely personality disordered people, including: 
• there is no evidence to suggest a link between the severity of personality disorder and 

dangerousness; 
• there is no diagnostic category of ‘severe personality disorder’ as neither the Diagnostic 

and Statistical Manual (fourth edition) nor the International Classification of Diseases 
(tenth edition) has any way of recording the severity of a personality disorder; 

                                                                                                                                                                      
Yukimi Henry, ‘Questioning the Civil Committal of Convicted Sex Offenders’ (2001) 59(2) University of 
Toronto Faculty of Law Review 229. 

25  E-mail from with The Honourable Justice Richard Schneider, Mental Health Court, Ontario, 10 October 
2006. 

26  Gelb (2007), above n 19. 
27  See in general Winick and LaFond (eds) (2003), above n 19. 
28  Paul Appelbaum, ‘Confining Sex Offenders: The Supreme Court Takes a Dangerous Path’ (1997) 48 

Psychiatric Services 1265. 
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• the use of medical diagnoses such as personality disorder may be unhelpful as it 
encourages abdication of responsibility; 

• dangerousness best describes an action rather than an individual; as a concept it has 
been superseded by assessment of risk; 

• there is an unrealistic expectation that psychiatrists are able to predict violent and sexual 
crime; 

• the likelihood of poor cooperation with treatment if treatment is compulsory; 
• detention of unconvicted people with personality disorders has been seen as a serious 

breach of individual human rights; and 
• the obligation to share information with other services and therefore reduce patient 

confidentiality may discourage patients from disclosing to psychiatrists and may thus 
make monitoring more difficult, ultimately leading to increased risk to the community.29 

 
2.23 Secondly, the use of civil commitment legislation to encompass the detention of sex offenders 

has been criticised as representing nothing more than the transferral of continuing detention 
from the criminal to the civil system.30 Herbert Sacks, the then - President of the American 
Psychiatric Association stated in this regard: 

The civil commitment of sexual predators to a mental hospital for purposes of social 
control is an abuse of the mental health care system. It saddles already underfunded 
public mental hospitals with a potential lifetime warehousing of people whom the state 
says do not have a mental illness, only a ‘mental abnormality’.31 

 
Of the more than 2,000 offenders who have been committed under these schemes, only 
around 10 per cent have been released.32 

 

                                                      
29  Adrian Feeney, ‘Dangerous Severe Personality Disorder’ (2003) 9 Advances in Psychiatric Treatment 349. 
30  Richard Schneider, ‘Mental Disorder in the Courts: Psychiatric Gating’ (Paper presented to the Canadian 

Academy Of Psychiatry and the Law’s Forensic Section, Canadian Psychiatric Association, Winter Meeting, 
Mont Tremblant, Quebec, March 5-8 1995). 

31  Herbert Sacks, cited in Michael Grinfeld, ‘Sexual Predator Ruling Raises Ethical, Moral Dilemma’ (August 
1997) 14(8) Psychiatric Times. 

32  Kelvin Johnson, ‘Feds Won’t Let Some Sex Offenders Go’, USA Today, (United States of America) 13 
December 2006, <http://www.usatoday.com/news/washington/2006-12-13-feds-sex-offenders_x.htm> at 11 
January 2007. 
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2.24 Thirdly, the use of the civil mental health system to detain sex offenders after the expiry of 
their sentence has been criticised as violating constitutional rights. J. Andres Hannah-Suarez 
has argued that the Canadian practice of ‘psychiatric gating’ is fraught with possible violations 
of ss 7 and 12 of the Canadian Charter of Rights and Freedoms.33 Section 7 of the Canadian 
Charter protects against the deprivation of liberty in violation of principles of fundamental 
justice and section 12 protects against cruel and unusual treatment or punishment. While the 
United States Supreme Court held in Kansas v Hendricks34 that the Kansas sexual predator 
laws were constitutional and did not constitute punishment or unwarranted preventive 
detention, it was a majority decision and the subsequent case of Kansas v Crane35 has 
narrowed the circumstances by which sex offenders can be civilly committed.36 

 
2.25 Concerns have also been raised that the medical model is anti-therapeutic. A medical 

approach that treats sex offenders as having some kind of ‘mental disorder’, it is argued, 
sends a message to offenders that they are not responsible for their actions and suggests that 
they are not able to control their behaviour.37 Professor Bruce Winick has observed that 
labelling individuals as violent sexual predators communicates to them that they are mentally 
abnormal in ways that prevent them from controlling their behaviour and may undermine the 
potential of any treatment offered.38 By concentrating treatment endeavours for mental 
abnormality after imprisonment, there are disincentives for sex offenders to take advantage of 
prison treatment programs and resources may be taken away from them.39 Having a system 
whereby sex offenders are forced to undergo mandatory treatment in mental health institutions 
after their sentence may also have a negative impact on mental health professionals. Coercive 
treatment programs raise ethical problems as they are more concerned with social control 
than with working in the best interests of the individual concerned.40  

 
2.26 Finally, the medical model approach has significant resource implications.41 The use of the 

mental health system to detain sex offenders may also limit the availability of resources for the 
treatment of individuals with mental illnesses who have not offended. 

 

                                                      
33  J. Andres Hannah-Suarez, ‘Psychiatric Gating of Sexual Offenders Under Ontario’s Mental Health Act: 

Illegality, Charter Conflicts and Abuse of Process’ (2005) 37 Ottawa Law Review 71; Canadian Charter of 
Rights and Freedoms, Part 1 of the Constitution Act 1981 (Schedule E to the Canada Act 1982 (UK), 1982 c. 
11) 

34  521 US 346 (1997). 
35  534 US 407 (2002). 
36  See John Kip Cornwell, ‘Sex Offenders and the Supreme Court: The Significance and Limits of Kansas v 

Hendircks’ in Winick and LaFond (eds)  (2003), above n 19, 197. 
37  Bruce Winick, ‘Sex Offender Law in 1990s: A Therapeutic Jurisprudence Analysis’ (1998) 4 Psychology, 

Public Policy and Law 505, 538. 
38  Bruce J Winick, ‘A Therapeutic Jurisprudence Assessment of Sexually Violent Predator Laws’ in Winick and 

LaFond (eds) (2003), above n 19, 321. 
39  Ibid 321. 
40  Ibid 325. 
41  The average cost of managing a committed person in most US states is $70,000–$125,000. In Texas, which 

runs a community-based civil commitment scheme, the costs are substantially lower ($30,000 per annum): 
Council on Sex Offender Treatment, Civil Commitment of the Sexually Violent Predator – Cost of Inpatient 
vs Outpatient SVP Civil Commitment (2005) Texas Department of State Health Services  
<www.dsus.state.tx.us/csot/csot_ccost.shtm> at 25 October 2006.  
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2.27 The attempt in Victoria to use the mental health system to detain Garry David after the expiry 
of his sentence resulted in a great deal of criticism by mental health professionals and this 
endeavour was abandoned.42 It appears unlikely that the medical model approach would find 
support from those working in the mental health system. 

 
2.28 The criminal justice approach is supported by the widely acknowledged finding that, while a 

large proportion of prisoners have a history of mental health problems, most (including sex 
offenders) are not clinically mentally ill. For example, recent Australian research has shown 
that the vast majority of sex offenders against children do not have a diagnosable 
psychosexual disorder, although many have been treated for depression (23%), drug and 
alcohol abuse (18%) and anger problems (13%).43 While most sex offenders do not have a 
diagnosable mental illness, research has also shown that recidivism rates for sexual offences 
are higher for the small proportion of sex offenders who do exhibit stable deviant sexual 
preferences and who have an identifiable psychopathic personality.44  

 
2.29 The approach to be taken to high-risk offenders has particular consequences for how a 

continuing detention scheme should operate and how it should be structured, should such a 
scheme be introduced in Victoria. The medical model would require the cooperation of mental 
health professionals and a broadening of the criteria for involuntary civil commitment.45 The 
criminal justice model takes the view that sexual offenders are responsible for their actions 
and deserve punishment, but that measures should be introduced to reduce recidivism. 

 
2.30 It is possible that if a post-sentence detention scheme were introduced in Victoria, a hybrid 

model could be considered that incorporates elements of both models. For example, a model 
could operate in a similar way to the Victorian extended supervision scheme in terms of the 
eligibility criteria, but like the medical model, use therapeutic approaches to achieve 
community protection purposes. Such an approach might answer some of the criticisms of 
current Australian approaches that they prioritise community protection through incapacitation 
over treatment. While the criteria for schemes that adopt a medical model may be seen as 
flawed, the greater emphasis on treatment outcomes might be viewed as one of the more 
positive aspects of these schemes. Under this type of scheme, the location where the offender 
is housed (in prison, in the community, or perhaps in some purpose-built facility) could be 
governed by where appropriate treatment programs are available and in what context this 
treatment is assessed as most likely to be effective. 

 
 

                                                      
42  For a detailed analysis of the Garry David case, see Deidre Greig, Neither Mad Nor Bad: The Competing 

Discourses of Psychiatry, Law and Politics (2002). See also CR Williams, ‘Psychopathy, Mental Illness and 
Preventive Detention: Issues Arising from the David Case’ (1990) 16(2) Monash University Law Review 161. 

43  Stephen Smallbone and Richard Wortley, Child Sexual Abuse in Queensland: Offender Characteristics and 
Modus Operandi (2000) 34. 

44  Derek Perkins et al, Review of Sex Offender Treatment Programmes (1998) 7. 
45  At present, s 8(1) of the Mental Health Act 1986 (Vic) requires that the individual appears to be mentally ill. 

Section 8(1A) defines mental illness as a ‘medical condition that is characterised by a significant disturbance 
of thought, mood, perception or memory’. A person is not to be considered to be mentally ill just because the 
person has an antisocial personality disorder (s 8(2)(l)), expressed a particular sexual orientation (s 8(2)(d)) 
or engages in illegal conduct (s 8(2)(i)). 
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Chapter 3: Determining Risk: Who are ‘High-Risk’ 
Offenders? 

Introduction 

3.1 The terms of this inquiry reflect a concern that in Victoria, as in any society, there may be a 
small group of convicted offenders who pose a continued and serious danger of committing 
further serious offences. This group of offenders presents a significant challenge for the justice 
system that involves balancing the community’s right to safety and the right of potential future 
victims to be protected from dangerous offenders on the one hand, with the rights of an 
offender who has already been punished for crimes committed on the other hand. A critical 
threshold issue for this inquiry is whether these individuals can be identified with any 
precision, that is: who are ‘high-risk’ offenders?  

 
3.2 Until recently, predictions of recidivism amongst offenders were based on the concept of 

‘dangerousness’. However, in recent years this concept has been criticised for its lack of 
precision and for its implication that offenders who were deemed ‘dangerous’ were not 
treatable.46 Modern approaches have changed the focus from dangerousness generally to the 
prediction of risk. 

 
3.3 Laws that detain offenders beyond the term of their sentence in order to protect the 

community involve balancing the risk of future harm to the public against the restriction of 
liberty for offenders whose future offending can only be estimated. Difficult practical questions 
arise, such as: 
• Which offenders should be treated as high-risk; and 
• How can the risk that an offender will commit a further serious offence be assessed? 

 
3.4 Current schemes dealing with high-risk offenders at different stages in the criminal justice 

process have adopted different approaches to determining which group of offenders should 
fall within their scope.  

 
3.5 Recent legislation in Victoria and other Australian jurisdictions has focused on the supervision 

and detention of serious sex offenders, whereas legislation providing for indefinite sentences 
imposed at the point of sentencing typically apply to both sex offenders and to high-risk violent 
offenders. These legislative provisions generally define the target group of offenders by 
reference to a list of ‘serious’ sexual offences and a list of ‘serious’ violent offences. Figure 1 
below illustrates the types of offences captured by different schemes. 

 

                                                      
46  William Glaser (1991) cited in Denise Lievore, Recidivism of Sexual Assault Offenders: Rates, Risk Factors 

and Treatment Efficacy (2004) 13.  
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Figure 1:  Offences in High-Risk Offender Schemes 

 
1 Sexual offences where violence is involved. 
2 Sexual offences where the maximum penalty is more than seven years imprisonment. 
3 Serious sexual offences and offences of a sexual nature. 
 
 
3.6 Categorising high-risk offenders solely by reference to the type of crime committed may result 

in people who pose no continued threat to the community being inappropriately included. 
Offences against the person differ in their severity according to the circumstances of the case. 
In addition, many people who commit the most serious offences such as murder do not 
necessarily pose a high risk of reoffending. It has been argued that the ‘question of penalties 
for serious—even for the worst cases of such offences—must not be confused with the 
question of protecting the public from the few serious offenders who do present a continuing 
risk and who are likely to cause further serious harm’.47 

 
3.7 With the exception of sex offender registers, most of the provisions for high-risk offenders 

require additional criteria to be met before an order can be made. Thus, before a court in 
Victoria can impose an indefinite sentence, it must be satisfied ‘to a high degree of probability, 
that the offender is a serious danger to the community’.48 This may provide some protection 
against the net being cast too broadly. However, identifying which offenders are at high risk of 
causing serious physical harm in the future is a difficult task.49 

 

                                                      
47  Jean Floud, ‘Dangerousness and Criminal Justice’ (1982) 22 British Journal of Criminology 213, 216. 
48  Sentencing Act 1991 (Vic) s 18B(1). 
49  Paul Mullen, ‘Dangerousness, Risk and the Prediction of Probability’ in Michael Gelder, Juan Lopez-Ibor and 

Nancy Andreason (eds), New Oxford Textbook of Psychiatry (2000) 2066. 
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What do we know about High-Risk Offenders? 

3.8 While much is known about the characteristics of sex offenders50 who are reconvicted, far less 
research has been conducted on the characteristics of other kinds of recidivist offender who 
may be categorised as a high-risk offender.51 This may be due, in part, to the very low rates of 
homologous reoffending (reoffending with the same kind of offence as the index (initial) 
offence) found for violent recidivists: for example, one United States study found that only 
1.2% of those who had been imprisoned for homicide were arrested for another homicide 
within three years of release.52  

 
3.9 There is now general consensus among researchers and practitioners that sexual recidivism 

is associated with at least two broad factors: deviant sexual interests and antisocial 
behaviour/lifestyle instability.53 As with other kinds of offenders, sexual offenders often have 
multiple life problems, not all of which are related directly to their offending behaviour.  

 
3.10 Sexual offending has consistently been associated with both static and dynamic risk factors:54 

• static predictors within the criminal history—number and type of offences and victims; 
• stable dynamic predictors—most powerfully psychopathic personality and deviant sexual 

preferences; and 
• acute dynamic predictors—notably negative emotional states, poor interpersonal/self 

management and poor social support. 
 
3.11 Hanson and Bussiere examined 61 different studies involving a total of 28,972 sex offenders 

in 1998. Their research identified the types of offenders who have a risk of recidivism:55 
• offenders with previous convictions for sex offending; 
• offenders with stable deviant sexual preferences; 
• offenders with identifiable antisocial personality; 
• offenders who have committed diverse sexual offences; 
• offenders who have committed non-contact sexual offences; 
• offenders who have targeted extra-familial child victims; 
• offenders who have targeted male child victims; 
• offenders who have targeted strangers; 
• offenders who began offending sexually at an early age; 
• offenders who have never been married; and 
• offenders who have failed to complete (who have dropped out of) a treatment program. 

 

                                                      
50  The overwhelming majority of sex offenders are men. Respondents to the Australian Bureau of Statistics’ 

2005 Personal Safety Survey reported so few incidents of female sexual offending that the data on female 
offenders were considered unreliable for publication. Australian Bureau of Statistics, Personal Safety 
Survey, Australia, 2005, Catalogue 4906.0, (2006) 21. 

51  Gelb (2007), above n 19.  
52  Patrick Langan and David Levin, Recidivism of Prisoners Released in 1994 (Bureau of Justice Statistics, US 

Department of Justice, 2002) 1. 
53  R. Karl Hanson and Kelly Morton-Bourgon, Predictors of Sexual Recidivism: An Updated Meta-Analysis, 

Report No. 2004-02 (2004) 1. 
54  Derek Perkins et al (1998), above n 44, 7. 
55  R. Karl Hanson and Monique Bussière, ‘Predicting Relapse: A Meta-Analysis of Sex Offender Recidivism 

Studies’ (1998) 66(2) Journal of Consulting and Clinical Psychology 348. 
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3.12 Predictors of non-sexual violent recidivism were found to be the same as those for the general 
criminal population. In particular, non-sexual violent recidivists were young and unmarried, 
engaging in diverse criminal behaviour and exhibiting antisocial or psychopathic personality 
disorders.  

 
3.13 In a more recent study, Hanson and Morton-Bourgon analysed 95 studies examining 

recidivism rates of more than 31,000 sex offenders.56 Their findings were largely consistent 
with those of the earlier study, in particular that deviant sexual interests and antisocial 
orientation were important predictors of recidivism. They also found that a number of dynamic 
risk factors—those amenable to change over time and therefore able to respond to 
treatment—were related to recidivism, such as conflict in intimate relationships, hostility, 
emotional identification with children and attitudes tolerant of sexual assault. The same major 
predictors were found for adolescent sex offenders as for adult sex offenders. Of note, though, 
was their additional finding that being sexually abused as a child was not significantly related 
to sexual recidivism.57 

 
3.14 A recent United Kingdom study looked specifically at static predictors in the criminal histories 

of offenders convicted of murder and sexual assault. Soothill et al. (2002) assessed two 
primary sets of information: data on 569 people aged less than 45 years who had been 
convicted of murder for the first time in 1995-97, with a focus on the 386 who had any 
previous convictions; and data on 1,057 people aged less than 45 years who had been 
convicted of rape or serious indecent assault of an adult female for the first time in 1995-97, 
with a focus on the 678 who had any previous convictions.58  

 
3.15 The two groups were assessed to uncover consistent patterns of offending for people with a 

criminal history. For the 386 murderers with previous convictions, 57% had previously been 
convicted for a violent offence and 5% for a sexual offence. However, 61% had been 
convicted for burglary and 72% for theft. For the 678 sex offenders with previous convictions, 
7% had previously been convicted for another sexual offence and 50% had been convicted for 
a violent offence. 53% had been convicted for burglary and 73% for theft.59 For both samples, 
there was thus little evidence of specialisation in their offending behaviour; rather, the violent 
or sexual offending was embedded within a more general criminal career. This finding 
illustrates the range of offending pathways that often exists for convicted offenders. 

 
3.16 The authors concluded their report with a cautionary note. Even with unusual previous 

convictions that indicate a relatively high likelihood of future conviction for a more serious 
offence, the absolute risk of offending is low. While this study may inform judgments about 
broad groups of offenders whose criminal histories suggest higher levels of relative risk of 
future serious offending, given that most offenders with the identified risk factors did not go on 
to commit murder or sexual assault, professional assessments of individual risk remain 
difficult. 

                                                      
56  Hanson and Morton-Bourgon (2004), above n 53. 
57  Ibid 10. 
58  Keith Soothill et al, Murder and Serious Sexual Assault: What Criminal Histories Can Reveal About Future 

Serious Offending (Police Research Series Paper No. 144, Home Office Development and Statistics 
Directorate, 2002). 

59  Ibid 11-12. 
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The Problems of Identifying which Offenders are at Risk of 
Reoffending 

3.17 Most serious violent and sex offenders do not have previous convictions for violence or sexual 
offences and do not go on to be convicted of further violent or sexual offending.60 In fact, a 
review of studies examining recorded recidivism rates of sex offenders, while acknowledging 
problems of under-reporting, relying on reconviction rates and the limited follow-up periods of 
some studies, found that only 13.4 per cent committed a new recorded sexual offence within 
four to five years.61 While this figure is likely to be a conservative estimate due to the 
substantial under-reporting of sexual offences, it is nonetheless indicative of the relative risk of 
recorded reoffending for sex offenders when compared to other offenders, for whom recorded 
rates of recidivism tend to be far higher.  

 
3.18 During the early 1980s research showed that mental health professionals tended to be 

especially cautious in their assessments of possible future offending and to over-predict 
violence.62 One study concluded that these predictions were accurate in only about one-third 
of cases.63 More recent research has shown that, at best, clinical assessments of risk of 
recidivism based on subjective judgments are only slightly better than chance.64 Such over-
prediction has been shown to result in large numbers of ‘false positives’, where individuals 
have been identified as likely to commit further offences but who, upon release, have not 
actually reoffended.65 

 
3.19 A recent study in the United Kingdom attempted to quantify the extent of prediction errors by 

examining the accuracy of assessments made by Parole Board members for the risk of sex 
offenders being reconvicted for sexual or violent offending. Over the four-year follow-up 
period, the Parole Board achieved a ‘false positive’ rate of 92% for sexual reconviction and 
87% for sexual or serious violent reconviction, with 71 prisoners identified as being ‘high-risk’ 
who were not reconvicted of a sexual or violent offence.66 

 
3.20 There are three primary ways in which the risk of reoffending is assessed: clinical 

assessments of risk involve subjective judgment on the basis of expert knowledge and 
experience; statistical or ‘actuarial’ approaches focus on assessing the particular offender 
against a range of factors that are known to be statistically associated with future offending; 
and adjusted actuarial assessment involves a combination of the two, with an actuarial 
assessment being moderated or adjusted on the basis of clinical information (for example, if 
the offender is elderly or ill).  

 
3.21 As the predictive accuracy of unguided clinical assessments is typically only slightly above 

chance, attention in recent years has turned to the use of the empirically based actuarial 
assessment tool.67 Actuarial approaches not only specify the list of research-based risk factors 

                                                      
60  Nigel Walker (ed.) Dangerous People (1996) 7.  
61   Hanson and Bussière (1998), above n 55, 348. 
62  Finbarr McAuley, Insanity, Psychiatry and Criminal Responsibility (1993) 7. 
63  John Monahan, The Clinical Prediction of Violent Behaviour (1981).  
64  Hanson and Bussière (1998), above n 55, 348. 
65  Henry Steadman, 'From Dangerousness to Risk Assessment of Community Violence: Taking Stock at the 

Turn of the Century' (2000) 28 (3) The Journal of the American Academy of Psychiatry and the Law 265, 
266. 

66  Roger Hood et al, ‘Sex Offenders Emerging from Long-term Imprisonment: A Study of their Long-Term 
Reconviction Rates and of Parole Board Members’ Judgments of Their Risk’ (2002) 42 British Journal of 
Criminology  371, 381. 

67  Hanson and Bussière (1998), above n 55, 348. 
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that should be considered, but they also provide explicit directions on how the items should be 
combined into an overall risk score. Despite the fact that the predictive accuracies of these 
measures are still only in the moderate range, actuarial measures are now considered to be a 
component of best practice intervention.68 

 
3.22 Currently, risk assessment involves examining three main areas for each individual: the 

person’s risk factors; the potential harm that he/she might cause in the future; and the 
likelihood that the person will eventually offend.  

 
3.23 Risk factors that are currently used in actuarial risk assessments include: 

• past violence; 
• pre-existing vulnerabilities (such as a childhood history of abuse); 
• social and interpersonal factors (such as poor social networks);  
• symptoms of mental illness (in particular, failure to take medication); 
• substance abuse (especially in addition to mental illness);  
• state of mind (such as anger or fear); 
• situational triggers (such as the availability of weapons); and 
• personality constructs (such as psychopathy).69 

 
3.24 While the actuarial method of risk assessment is thought to be more accurate than the clinical 

method, there has been some suggestion that a combination of the two approaches may 
produce better results.70 In particular, actuarial risk assessments alone do not consider 
protective factors, such as stable employment, that may mediate the effects of risk factors. By 
adjusting the actuarial assessment to consider such factors, risk assessments can be better 
tailored to the individual offender by identifying behavioural traits, environmental stressors, 
personal characteristics and social variables that can exacerbate or mitigate risk.71 

 
3.25 A difficulty with actuarial methods alone is that they are based on determining whether an 

individual offender has the same characteristics or risk factors as a ‘typical’ kind of offender. 
Risk assessments can classify an individual within a group—as ‘high-risk’, ‘medium-risk’ or 
‘low-risk’—but they cannot say where in this group a given person lies and therefore cannot 
identify the precise risk an individual poses. Assigning risk to an individual offender based on 
the characteristics of a group can therefore lead to inaccurate assessments. This systemic 
flaw is known as the ‘statistical fallacy’—the problem of transferring actuarial data about 
groups to predictions about individuals.72 

 
3.26 The Victorian Institute of Forensic Mental Health (Forensicare) states: 

While the assessment of risk for future sexual offending may be assessed with some 
modicum of accuracy, the level of accuracy is still very limited. One major problem is that 
risk assessment measures are based on group data (i.e., where X percent of offenders go 
on to re-offend). The ability of the clinician to identify an individual’s level of risk for sexual 
re-offending is therefore limited, even using empirically supported risk assessment 

                                                      
68  Hanson and Morton-Bourgon (2004), above n 53, 1. 
69  Bernadette McSherry, Risk Assessment by Mental Health Professionals and the Prevention of Future Violent 

Behaviour  (2004). 
70  R. Karl Hanson, ‘Who is Dangerous and When are they Safe? Risk Assessment with Sex Offenders’ in 

Winick and La Fond (eds) (2003), above n 19, 67. 
71  Richard Rogers, ‘The Uncritical Acceptance of Risk Assessment in Forensic Practice’ (2000) 24(5) Law and 

Human Behavior 596. 
72  Hazel Kemshall, Risk Assessment and Management of Serious Violent and Sex Offenders: A Review of 

Current Issues (Research Findings No. 64, Scottish Executive, 2002) 16. 



 

 Determining Risk: Who are ‘High-Risk’ Offenders 19 

measures. The product of the risk assessment measures is the information that the person 
being assessed has a level of risk equal to that of a group on which the measure is based. 
This does not allow the clinician to determine the risk level of the individual being 
assessed. Of considerable concern, too, is the fact that risk assessment measures that 
have been validated in other countries have not been validated in Victoria. At best the 
expert may only provide information about the offender’s general level of risk for re-
offending. It is of course the court’s role to make the decision regarding the extent to which 
the offender meets the statutory criteria for detention or supervision.73 

 
3.27 Professor Paul Mullen points out that: ‘There is a word for assuming the characteristics you 

attribute to a group of people applies to each and every member, and that word is prejudice’.74 
He suggests that while risk assessment instruments may be useful in treatment as a guide ‘to 
whether intervention is justified, and to which risk factors to address your efforts’, the ‘margins 
of error in every actual, or conceivable, risk assessment instrument are so wide at the 
individual level that their use in sentencing, or any form of detention, is unethical’.75 

 
3.28 Assessments of risk for sex offenders are especially problematic due to the low base rates of 

recorded sexual reoffending. Any phenomenon that has a low observed prevalence is difficult 
to predict—accurate prediction of sexual reoffending is thus particularly problematic.  

 
3.29 Actuarial risk assessment tools may also pose difficulties when used with particular groups of 

offenders. For example, Indigenous offenders as a group have higher rates of childhood 
abuse victimisation and early substance abuse, both of which are included in the assessment 
questionnaires as factors associated with high-risk status. Indigenous offenders may therefore 
be more likely to be erroneously classified as high-risk than are non-Indigenous offenders.76 

 
3.30 Further concerns with actuarial risk assessments have been raised about the types of factors 

that are included in the questionnaires. Many actuarial tools focus on static risk factors—those 
unlikely to change such as childhood experiences and age of first offending—to the exclusion 
of dynamic risk factors that are more amenable to treatment, such as attitudes tolerant of 
sexual abuse. As the research on dynamic risk factors is much more limited than the research 
on static factors, only tentative conclusions can be made concerning changes in risk levels 
over time—there is ‘no way empirically of pinpointing when this dangerousness decreases’.77 
The consequence is that there is much more evidence to justify continuing to identify 
offenders as high-risk and thus needing continuing supervision or detention of some kind, than 
there is for determining when they are safe to be released.78 

 

                                                      
73  Submission 2.15 (Forensicare—Professor James Ogloff) 2. 
74  Professor Paul Mullen ‘Dangerous: And Seriously Personality Disordered: And in Need of Treatment’, British 

Journal of Psychiatry  (in press) 
75  Ibid. 
76  See further [5.15] below. 
77  Judith Becker and William Murphy, ‘Risk assessment, treatment and prevention: What we know and do not 

know about assessing and treating sex offenders’ (1998) 4 Psychology, Public Policy and Law 116. 
78  R. Karl Hanson, ‘Who is Dangerous and When are they Safe? Risk Assessment with Sex Offenders’ in 

Winick and La Fond (eds) (2003), above n 19, 64. 
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3.31 In addition, while predictions of risk can provide a percentage likelihood of reoffending over 
the long-term, they provide little information about the sub-group of offenders to whom the 
percentage applies, nor when or why they might reoffend.79 Assessment tools cannot predict 
the circumstances under which people will reoffend;80 without such information on the nature 
of potential triggers or situations that may lead to reoffending, predictions of risk can do little to 
inform approaches to prevention. Indeed, some have suggested that ‘predictions as to the 
likelihood of future offending remain at best an educated guess’.81 

 
3.32 The actuarial tools that are currently used for risk prediction have generally been shown to be 

able to predict sexual recidivism only moderately well (and not quite as well as predicting 
general or non-sexual violent recidivism). They are unable to distinguish between the risk of, 
for example, further child sexual offending versus further sexual offending against adults. The 
lack of precision of actuarial tools in predicting different kinds of sexual recidivism is a 
concern, as studies of the recidivism rates of different sub-groups of sex offenders have found 
that the patterns, precursors and recidivism rates of these sub-groups show substantial 
variation.82 Such difficulties have led one forensic clinician to conclude that predictions of risk 
come ‘perilously close’ to the band of chance.83 

Risk of What? 

3.33 Predictions of risk in a legal context are concerned with the prediction of either violent 
offending or sexual offending. While actuarial risk prediction tools are able to predict general 
reoffending to a moderate degree of accuracy, in most instances they are used with violent 
and sex offenders specifically for the prediction of homologous reoffending. In the case of the 
Victorian extended supervision order, for example, the focus of the legislation is on offenders 
who offend sexually against children. Thus the focus of any risk assessment would typically be 
the risk of reoffending with a sexual offence, rather than reoffending with a violent or any other 
kind of offence. 

 
3.34 The prediction of ‘like’ reoffending that is often stipulated in legislation is based upon an 

assumption that sex offenders are most likely to reoffend with further sexual offences. 
However the research on the nature of sexual offending has consistently shown that this is not 
the case: sex offenders and violent offenders are generalists in their offending, not specialists. 

 
3.35 Research on the specialist versus generalist nature of violent offenders and sex offenders has 

extensively examined the question of homologous recidivism. In a large study of more than 
38,000 people who were released from prison in the United States in 1994, Miethe et al. found 
that 26% of sex offenders were arrested for another sex offence at the next arrest, compared 
with 33% of violent offenders whose next arrest was for a violent offence, 56% of property 
offenders next being arrested for a property offence and 61% of public-order offenders 
repeating their offence. Thus sex offenders showed substantially lower specialisation than 

                                                      
79  Jackie Craissati, Managing High Risk Sex Offenders in the Community (2004) 40. 
80  James Ogloff, ‘The Australian and New Zealand Experience with the Preventative Detention of Sexual 

Offenders—Clinical Perspectives and the Question of ‘Risk’, (Paper presented to the Australian and New 
Zealand Association of Psychiatry, Psychology and Law 26th Annual Congress, Lorne, Victoria, 9-12 
November 2006). 

81  Talina Drabsch, Reducing the Risk of Recidivism, (Briefing Paper No.15/06, NSW Parliamentary Research 
Service, 2006) 44. 

82  For a review of the research on the nature of sexual offending and recidivism rates of sex offenders, see  
Gelb (2007), above n 19. 

83  Ogloff (2006), above n 80.  
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other types of offender.84 The results also showed that serial rapists and child molesters were 
rare in the sample, comprising only 7% of all rapists and 8% of all child molesters. Despite this 
rarity, the authors note, these sex offenders are the most visible targets of community 
notification programs and other crime-control efforts. They conclude that ‘it seems somewhat 
unlikely that registration and notification policies will decrease sexual victimisation’.85 Indeed, 
this focus on sex offenders may lull the community into a false sense of security: the burglar, 
robber or drug addict is no less likely to commit a sexual offence than is the convicted sex 
offender.86 

 
3.36 Other research has examined the rates of homologous reoffending for specific sub-groups of 

sex offender. In one of the most comprehensive Australian studies on sex offenders, the 
authors concluded that child sex offenders are not specialist offenders—instead, there 
appears to be ‘considerable versatility’ in the criminal careers of these offenders.87 Thus sex 
offenders should not be considered as a homogeneous, specialist group, but instead as a 
group similar to general criminal offenders, with a diversity of pathways to offending.  

 
3.37 The largest study to date of ‘like’ reoffending for specific sub-groups of sex offender involved 

following 272,111 former state prison inmates in 15 states in the United States for three years 
after their release in 1994. Released prisoners with the lowest rearrest rates for any offence 
were those in prison for homicide (40.7%), sexual assault (41.4%) and rape (46%). When 
examining only homologous recidivism, 1.2% of those who had been imprisoned for homicide 
had been arrested for another homicide within three years of release, while 2.5% of released 
rapists were arrested for another rape.88 For both homicide offenders and rapists, those 
rearrested were most likely to be rearrested for public-order offences (17.7% for homicide 
offenders and 20.5% for rapists).89 These findings thus provide evidence of higher rates of 
general recidivism but low rates of recorded homologous recidivism. The importance of this 
conclusion for the prediction of risk lies in the finding that future offences for which a sexual 
offender is convicted are more likely to be non-violent, non-sexual offences than sexual ones. 

 
3.38 Studies that examine the assumption of specialisation in sex offenders have also noted the 

similarities between sex offenders and general offenders, and have criticised the ‘dangerous 
tendency for sexual offending to be set apart from other types of offending, creating a kind of 
criminal apartheid’.90 Historically, these offenders have been singled out for differential 
treatment by the criminal justice and mental health systems, based upon the assumption that 
sex offenders are distinguishable from other offenders.91 There has been an associated 
assumption about the specialisation of sex offenders; this assumption that they commit only 
sexual offences has reinforced the perception of sex offenders as especially dangerous.  

 

                                                      
84  Terance Miethe, Jodi Olson and Ojmarrh Mitchell, ‘Specialisation and Persistence in the Arrest Histories of 
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85  Ibid 225. 
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3.39 As the evidence from specialisation research shows, for most sex offenders their offending 
represents one type within a broad criminal repertoire. This evidence has led some 
researchers to suggest that legal policy decisions that single out sex offenders for registration, 
community notification and continuing detention are based on false assumptions.92 While sex 
offenders have some tendency to specialise within sexual offending (that is, they are often 
more likely to commit the same kind of sexual offence when they do commit a sexual 
offence),93 overall they are generalists—they are less likely to commit a further sexual offence 
than they are to commit some other kind of offence, and they exhibit a heterogenous range of 
offending pathways.94 

 
3.40 Given the generalist nature of sex offenders’ criminal careers, continuing (preventive) 

detention in particular may have a limited impact on violent or sexual recidivism. In a 1996 
Canadian study that followed 424 violent and sex offenders who had been detained 
preventively (with a follow-up period of at least a year after their eventual release, and an 
average follow-up period of more than four years), about one-fifth (83 people) were readmitted 
to federal custody within a year of release. Fifty of these people were returned for technical 
violations, and the remaining 33 were readmitted for new offences, representing only 8% of 
the initial sample. This compared to a readmission rate of 46.6% for prisoners who had been 
released automatically at the end of their sentence. The researchers concluded that:  

Perhaps the most striking finding was the relatively low rate of post-detention serious 
reoffending (such as murder, sexual assault, robbery). Considering this population was 
seen as one of the highest risk groups of offenders within the system, a much higher 
percentage was expected.95 

 
3.41 Given the low rates of recorded homologous reoffending among violent and sex offenders, the 

diverse and heterogeneous nature of known sex offenders’ criminal behaviour renders the 
task of prediction especially difficult. This creates significant difficulties for legislation that 
stipulates the prediction of sexual offending. 

At What Stage Should Risk be Assessed? 

3.42 Assessing an offender’s risk of future reoffending at the time of sentencing, for example under 
Victoria’s indefinite sentence provisions,96 is a particularly difficult task. Mental health 
professionals are called upon to identify the level of risk that an offender might pose many 
years in the future, before any experience of imprisonment or treatment. Opinions may be 
formed on the basis of brief interviews and assessments, without the benefit of developing a 
therapeutic relationship and having sufficient time to understand the person’s particular 
situation.  

 
3.43 For prisoners being assessed under preventive or continuing detention schemes at the end of 

their sentence, a key difficulty for mental health professionals is how to take into account 
relevant risk factors when offenders have been in prison for many years. In such a case, many 
dynamic risk factors may be difficult to assess—factors such as the availability of supportive 
social networks can only be determined from the person’s situation prior to imprisonment. This 
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will undoubtedly affect the accuracy of the prediction of risk, especially when there has been a 
long period of custody. 

 
3.44 Given the limitations of risk assessments both at the time of sentencing and prior to release 

from prison, it has been suggested that the ideal form of risk assessment would be one that 
continues throughout the course of an offender’s sentence. This approach allows a case 
manager to develop a relationship with an offender, providing the time needed for a thorough 
understanding of both the static and dynamic risk and protective factors that will affect an 
individual’s level of risk to the community. 

 
3.45 In addition, early assessment of prisoners allows for the maximum benefit to be derived from 

any treatment programs that are to be provided. Starting therapy as early as possible after 
incarceration is crucial: delaying the provision of sex offender programs and other 
rehabilitation programs until shortly before an offender is eligible for parole may be ‘too little, 
too late’. Consistent with the principles of therapeutic jurisprudence, early assessment of 
offenders would help to ensure that an appropriate treatment regime is put in place as soon as 
possible during an offender’s prison sentence. 

 
3.46 A number of views were expressed during the Council’s consultations about the timing of risk 

assessments. Forensicare states: 

Separately, Forensicare has proposed that an independent pre-sentence assessment 
service be established to provide sentencing judges with the clinical information necessary 
to enable them to make better informed sentencing decisions (i.e. clinical information 
regarding the cause of the sexual offending, treatment needs and treatment prognosis for 
the offender, and information regarding risk of future offending). At the present time only in 
a minority of cases is the court provided with an independent assessment of the offender 
to be used for sentencing purposes. Sometimes private assessments are introduced by 
the defence. As a result of the limited independent information available to the sentencing 
judge, sentences are imposed for sexual offenders much as they are for other offenders 
(eg, using principles such as proportionality). Only with appropriate psychological and 
psychiatric input can the sentence better reflect the offender’s treatment needs, prognosis, 
and risk for future offending. 

The Issues Paper correctly notes the difficulty that occurs when trying to identify an 
offender’s future level of risk for re-offending at the time of sentencing. While logic might 
dictate that it is somehow easier (and more accurate) to assess one’s level of risk at the 
end of the sentence, this is simply not so. First, the existing research shows clearly that 
the best predictors of future sexual offending are static risk variables (such as deviant 
sexual preference and antisocial orientation). While some dynamic variables are useful for 
treatment targets, they pale in comparison to the predictive power of the static variables. 
Second, it is very difficult to quantify in any meaningful and accurate way how much an 
offender has benefited from treatment and incarceration to reduce his level of risk. Some 
current research suggests that treating clinicians’ subjective appraisals of treatment 
progress may not accurately relate to ongoing offending risk. 

As a result of these factors, from a risk assessment perspective, relatively little advantage 
is gained from assessing offenders’ risk levels at the end of their sentence (as is required 
by any post-sentence supervision or detention legislation), rather than prior to the 
commencement of the sentence (which is when it would be of use to the sentencing 
judge).97  

 

                                                      
97  Submission 2.15 (Forensicare—Professor James Ogloff) 2-3. 
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Who Should Assess Risk? 

3.47 Legislation that depends on the assessment of risk of future offending places mental health 
professionals in a dilemma. Treating doctors are called upon to provide risk assessments 
based on disclosures that are made in the context of a therapeutic relationship. This has 
substantial implications for disclosure, as offenders may be less likely to offer candid thoughts 
under the possible threat of being subjected to supervision laws.98  

 
3.48 In order to ameliorate this problem and to maintain the professional integrity of the treatment 

process, some mental health professionals have suggested that an independent assessment 
be conducted by someone who has not been associated with the treatment process, or by an 
independent panel with expertise in sex offender risk assessment. Such a panel could be 
comprised of experts with both the clinical experience in treatment services and with the 
research knowledge of the risk assessment literature. The court could then be provided with 
an independent assessment of the offender, as well as explicit information on the limitations of 
risk prediction that are presented in the research literature.99 Indeed, Forensicare has 
proposed the development of an independent sex offender assessment service that would 
allow an independent specialist forensic clinician to provide reports to the court. Separating 
risk assessment from treatment would reduce the possibility that offenders are discouraged by 
the potential negative legal consequences of disclosure to provide more honest information to 
the treating clinician.  

 
3.49 Forensicare highlights the need for particular expertise in risk assessment:  

Understandably, considerable angst exists amongst the psychiatrists and psychologists in 
Forensicare regarding the task of assessing risk for sexual re-offending as part of a post-
sentence detention process. Given the high level of expertise that is required to assess 
risk for sexual re-offending, necessarily limited as it is, only psychiatrists and psychologists 
with particular expertise in the area of sexual offending and the prediction of risk should be 
permitted to undertake such assessments. Neither discipline is better equipped to conduct 
these assessments. Rather, the focus must be on the expertise of the individual who 
undertakes the assessment.100  

                                                      
98  For further discussion of the potential impact of continued detention on treatment see [5.16] to [5.21] below. 
99  Roundtable meeting with Forensicare, 25 October 2006. 
100  Submission 2.15 (Forensicare—Professor James Ogloff) 2. 
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Treatment as a Means of Managing Risk 

Sex Offender Programs 

Introduction 

3.50 An exclusively penal approach cannot address all the factors that lead to reoffending and 
some behaviour may not be amenable to change without co-existing options for treatment. 
Indeed, it has been suggested that sex offending should be addressed as a public health 
issue, as further punitive responses could exacerbate the problem of such offending.101  

 
3.51 Most Australian jurisdictions have some form of prison-based sex offender treatment 

programs to address the factors that lead to offending. Consistent with the research literature 
and with international best practice, many programs reflect a cognitive-behavioural treatment 
approach delivered predominantly by group therapy. Participation is open to all eligible 
offenders and while treatment is voluntary, many offenders’ motivation for participation may be 
with the aim of obtaining parole.102 

 
3.52 The primary focus of sex offender treatment programs is to reduce recidivism, with treatment 

occurring in prison and/or in the community. Prison programs tend to focus on intensive 
treatment of those factors that present the greatest risks of leading to reoffending, and may 
also mitigate the effects of prolonged imprisonment. Programs in the community tend to offer 
assistance to offenders to maintain a reduced risk of reoffending.  

 
3.53 Since the early 1980s treatment programs have emphasised cognitive-behavioural therapy 

and relapse prevention. Cognitive-behavioural therapy targets a range of criminogenic needs 
and teaches relevant skills in a manner appropriate for the learning style and receptivity of the 
individual offender. Relapse prevention teaches offenders to recognise situations that present 
specific risks for reoffending, and provides them with coping, avoidance and escape strategies 
that are formulated specifically for each individual offender.  

 
3.54 Current interventions are often held in group contexts, and address a variety of criminogenic 

needs, including:103 
• denial and minimisation of offences, sexual motivation, harm to victims and need for 

treatment; 
• cognitive distortions about victims and offending behaviour; 
• lack of empathy for the victim or understanding about the effects of sex offending on 

victims; and 
• poor anger management, lack of social skills and self esteem, and deficits in intimate 

relationships. 
 

                                                      
101  Wendy Northey, ‘No Man is an Island: Sexual Offences and Community Responsibility’, (Paper presented to 

the Australian and New Zealand Association of Psychiatry, Psychology and Law 26th Annual Congress, 
Lorne, Victoria, 9-12 November 2006). 

102  Lievore (2004), above n 46, 80. 
103  Derek Perkins et al (1998), above n 44, 9. 
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3.55 Such programs are now in widespread use in the management of sex offenders. But given the 
low reported and recorded recidivism rates even among untreated sex offenders, reliable 
evaluations are difficult to perform. As a recent review recognised, few proper systematic 
evaluations of treatment programs have been carried out and where such evaluations exist, 
the results have not been definitive.104 What evidence does exist, however, suggests small but 
significant reductions in sexual recidivism following completion of treatment. This is particularly 
the case where offenders have access to maintenance programs in the community.105 

Does Treatment of High-Risk Offenders Reduce Reoffending? 

3.56 Recent research published in 2002 combined the findings from 43 studies of psychological 
treatment for adult male sex offenders that had been conducted in the United States, Canada, 
the United Kingdom and New Zealand. Across the studies, recidivism was variously defined 
as rearrest, reconviction, parole violation or unofficial community reports, and was reported for 
both treatment and comparison groups.106 

 
3.57 The 43 studies examined 5,078 treated sex offender and 4,376 untreated sex offenders over 

an average follow-up period of 46 months. Averaged across all types of treatment and all 
research designs, there was a small but statistically significant effect of treatment on 
recidivism rates of sex offenders. The sexual offence recidivism rate was lower for the 
treatment groups (12.3%) than for the comparison groups (16.8%). A similar pattern was 
found when comparing recidivism rates for general offending, although the respective rates 
were higher: 27.9% of the treatment groups reoffended, compared with 39.2% of the 
comparison groups.107 An earlier study had found a similar treatment effect, albeit with higher 
recidivism rates: treated sex offenders had a sexual recidivism rate of 19%, whereas 
untreated offenders had a sexual recidivism rate of 27%.108 

 
3.58 Offenders who dropped out of treatment had consistently higher rates of both sexual and 

general recidivism than those who completed treatment. For offenders who refused to 
participate in treatment at all, there was no difference in risk for sexual recidivism compared to 
those who attended treatment for any period, although the refusers were more likely to be 
involved in general recidivism.109 

 
3.59 Evaluations of treatment programs that are conducted within the community have found even 

stronger evidence of treatment efficacy. Research examining results from 79 sex offender 
treatment studies that included almost 11,000 sex offenders found an overall recidivism rate of 
14.4% for treated child molesters compared to 25.8% for untreated controls. Analysis by 
treatment setting revealed that child molesters treated in an outpatient setting had a recorded 
recidivism rate of 13.9% compared with 21.4% for child molesters treated in prison.110 At the 

                                                      
104  Lievore (2004), above n 46, 89. 
105  Ibid 102. 
106  R. Karl Hanson et al, ‘First Report on the Collaborative Outcome Data Project on the Effectiveness of 

Psychological Treatment for Sex Offenders’ (2002) 14(2) Sexual Abuse: A Journal of Research and 
Treatment 169, 175. 

107  Ibid 181. 
108  Gordon C. Nagayama Hall, ‘Sex Offender Recidivism Revisited: A Meta-Analysis of Recent Treatment 

Studies’ (1995) 63(5) Journal of Consulting and Clinical Psychology  802, 806.  
109  R. Karl Hanson (2002), above n 106, 185. 
110  M. Alexander ‘Sex Offender Treatment Efficacy Revisited’ (1999) 11 Sexual Abuse: A Journal of Research 

and Treatment 101; cited in Ian Lambie and Malcolm Stewart, Community Solutions for the Community’s 
Problem: An Outcome Evaluation of Three New Zealand Community Child Sex Offender Treatment 
Programmes (Department of Corrections, New Zealand, 2003) 4. 
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three-year follow-up, the most marked treatment effects were found for child molesters with 
male victims (18.2% recorded recidivism rate overall for treated offenders versus 34.1% for 
untreated offenders) and/or child molesters who offended outside the family (1.7% recorded 
recidivism rate overall for treated non-incest offenders versus 32% for untreated non-incest 
offenders).111  

 
3.60 Similar patterns are found for the treatment of adolescent sex offenders. Examining recidivism 

rates for adolescent sex offenders for sexual, violent non-sexual and non-violent offences, 
Worling and Curwen (2000) found that treatment did have an effect on reoffending.112 
Recidivism rates for treated adolescents were 5% for sexual offending, 19% for violent non-
sex offending and 21% for non-violent offending. For the comparison group, the corresponding 
recidivism rates were 18%, 32% and 50% respectively.113 

 
3.61 Part of the success of community-based programs may be the diverse nature of some of 

these treatment programs. As well as including the cognitive-behavioural and relapse 
prevention aspects of treatment that are found in prison programs, community-based 
programs often last several years and help offenders develop a network of family and friends 
to help with rehabilitation and with finding essentials such as stable employment. Such 
treatment may also include classes for offenders’ families so that they can learn to recognise 
the offenders’ external risks and triggers, and to reduce the opportunities for recidivism. These 
maintenance programs provide a continuity of care from prison into the community, and are 
thought to be essential aspects of effective treatment programs.  

 
3.62 Other advantages of community treatment have also been noted:  

Not only can a risk reduction programme operate in the least restrictive environment 
necessary for the offender, but also there is a significant reduction in the cost implications 
of community treatment in comparison to custody or hospitalisation.114 

 
3.63 The recognition of the importance of social support has resulted in the development of the 

‘Circles of Support and Accountability’ (CoSA) initiative in Canada, which has subsequently 
been imported into the United States, Scotland and England.115 This initiative was designed to 
target those at highest risk of reoffending who were being detained in prison until the end of 
their sentences and then released into the community with no formal process of aftercare or 
management. The aim of the Canadian CoSA program is to assist communities to respond to 
the needs of high-risk, high-needs sex offenders who are released at the end of their 
sentence.116  

 
3.64 It recognises that many sex offenders are socially isolated, and so provides a support network 

to which the offender can turn once released from prison or a treatment centre. Support 
personnel include volunteers who are trained to provide relapse prevention and to identify 
warning signals for risky behaviour.117 

                                                      
111  M. Alexander ‘Sex Offender Treatment Efficacy Revisited’ (1999) in Craissati (2004), above n 79, 154. 
112  James R. Worling and Tracey Curwen, ‘Adolescent Sexual Offender Recidivism: Success of Specialised 

Treatment and Implications for Risk Prediction’ (2000) 24(7) Child Abuse & Neglect 965. 
113  Ibid 973. 
114  Craissati (2004), above n 79, 153. 
115  Also discussed at [4.135] to [4.138] below. 
116  The CoSA Mission Statement is: ‘To substantially reduce the risk of future sexual victimization of community 

members by assisting and supporting released individuals in their task of integrating with the community and 
leading responsible, productive, and accountable lives’: Correctional Services of Canada, Circles of Support 
and Accountability: Evaluation Report (2001). 

117  Kemshall (2002), above n 72, 40. See further [4.135] to [4.138] below. 
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3.65 The original CoSA initiative in Ontario, Canada has been evaluated in a two-stage study. The 
first stage examined the experiences of various CoSA stakeholders, including the offenders, 
CoSA volunteers, professionals and agencies associated with the program and community 
members. The second stage compared the recidivism rates of a group of former offenders 
who had participated in a circle with a matched group who had not. 

 
3.66 The results from the first stage of the evaluation showed that the CoSA initiative had a 

profound effect on all stakeholders. Almost all (90%) offenders participating in a Circle stated 
that they would have experienced difficulties in adjusting to the community without the help of 
the program, and two-thirds thought they likely would have returned to crime without CoSA 
support. Responses from CoSA volunteers were similar, with 89% reporting that they felt the 
community was safer due to the program, and 78% believing that the program represented a 
rational approach to integrating offenders back into the community. Professional respondents 
also felt that the program increased offenders’ responsibility and accountability (70%) and 
another 70% felt that the community would be safer in knowing that a high-risk sex offender is 
part of the CoSA program. 63% also felt that community fears of reoffending would be 
reduced. Importantly, 68% of community respondents reported that they would feel safer if 
they found out that a high-risk sex offender in their neighbourhood belonged to a Circle, as he 
would be receiving additional support and supervision and would therefore be motivated not to 
reoffend.118 

 
3.67 The results from the second stage of the evaluation showed similarly impressive results. 

Comparing 60 offenders who participated in the CoSA program after release with a matched 
group of 60 offenders who did not participate, the analysis examined rates of recidivism 
(defined as either being charged for a new sexual offence or for having breached a condition 
imposed by the Court) for the two groups. Results showed that, despite having a higher risk 
profile as measured by two actuarial risk assessment tools (the STATIC-99 and the 
RRASOR), the CoSA group reoffended at a lower rate than the comparison group.119  

 
3.68 For sexual recidivism, the comparison group had more than three times as many instances of 

recidivism as the CoSA group (ten instances versus three, or 17% recidivism rate versus 5%). 
In each of the three instances of sexual recidivism reported in the CoSA group, the offence 
was qualitatively less severe or invasive than the offence for which they had most recently 
been sentenced. For example, the new offence for one CoSA member was making an 
obscene telephone call, while his previous offence was a rape. For the comparison group, 
their new offences were just as violent and invasive as their most recent offence.120 

 
3.69 For violent recidivism, the results were similar. While 35% (21 people) from the comparison 

group reoffended with a violent offence, 15% (9 people) from the CoSA group reoffended 
violently. Overall, the recidivism rate of the comparison group was 43% while for the CoSA 
group the recidivism rate was 28%. The authors concluded that sexual recidivism by CoSA 
offenders was 70% lower than that of the comparison group, and was less than one-quarter of 
the recidivism rates predicted by the STATIC-99 assessment tool. In addition, where CoSA 
members did reoffend, the authors suggested that the harm reduction effect that was 
observed was also encouraging.121  

                                                      
118  Robin Wilson, Janice Picheca and Michelle Prinzo, Circles of Support and Accountability: An Evaluation of 

the Pilot Project in South-Central Ontario (2005) 13-18. 
119  The STATIC-99 is the most widely used risk assessment tool. It is designed to estimate the probability of 

sexual and violent recidivism among adult men who have already been convicted of at least one sexual 
offence against a child or a non-consenting adult. The RRASOR is the only tool that has been well validated 
for use with an intellectually disabled population. 

120  Wilson, Picheca and Prinzo (2005), above n 118, 24. 
121  Wilson, Picheca and Prinzo (2005), above n 118, 26. 
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3.70 While the absolute recidivism rates reported in the treatment literature are subject to the same 
issues of under-reporting as in the general recidivism literature, the focus of these studies is 
not on the rates per se but on the relative rates of the treated offenders compared to the 
untreated ones. Although the existing body of research does not find overwhelming evidence 
of a strong effect of treatment on rates of recidivism for sex offenders, the evidence overall 
does show small but significant reductions in sexual recidivism and improvements in 
offenders’ attitudes following cognitive-behavioural treatments. This is particularly so for 
programs based in the community. Given the extremely high impact of sex offending on 
victims, even these small reductions in recidivism are of great value. 

Sex Offender Treatment Programs in Victoria 

3.71 In 1996, Corrections Victoria implemented the Statewide Sex Offender Strategy Framework 
with the aim of providing a coordinated and integrated system of assessment, management 
and intervention for sex offenders across both Prison Services and Community Correctional 
Services. The primary objectives of Corrections Victoria Sex Offender Programs are 
community protection and reducing the likelihood of sexual reoffending.122 

 
3.72 The Sex Offender Strategy is aimed at convicted male and female adult sex offenders, 

including rapists, child sex offenders and offenders whose offences contain a sexual element, 
such as child internet pornographers. Approximately 230 offenders are assessed each year to 
identify static and dynamic risk factors. The most appropriate interventions are then identified 
and developed to meet the individual needs of each offender. Each year about 170 sex 
offenders are recommended for participation in the intensive treatment program. All other sex 
offenders are offered Environmental Management Intervention.123 

 
3.73 Both prison programs and community programs are offered in a modular format, allowing 

flexibility of service delivery by targeting treatment to individual risks and needs, by allowing 
offenders with shorter sentences to participate in modules that are most related to reducing 
the risks of reoffending, and by allowing for a mix of prison and community treatment. Core 
modules include: commencement (an introductory module); offence cycle (identifying and 
restructuring cognitive distortions); victim empathy (understanding offending from the victim’s 
perspective); and self-management (developing a relapse prevention plan). There are also 
five tailored modules that are available, including: motivation/denial; fantasy reconditioning; 
affect management; intimacy and social competence; and maintaining change.124 

 
3.74 Prison programs are available primarily through Marngoneet Prison, while offenders on 

community-based depositions are treated centrally, in Carlton. Both prison and community 
programs are divided according to types of sex offender:125 
• Two mainstream programs include a mix of offender sub-types, such as child sex 

offenders and exhibitionists.  

                                                      
122  Letter from Corrections Victoria, 27 November 2006. 
123  Ibid. An Environmental Management Intervention sets out offence-related and offence-specific interventions 

in the form of a case plan for the Community Corrections Officer to follow and implement in consultation with 
Corrections Victoria Sex Offender Programs.  

124  Ibid. 
125  Submission 2.12 (Lynne Eccleston). 



 

30 High-Risk Offenders: Post-Sentence Supervision and Detention Discussion and Options Paper 

• One special needs program provides treatment for low functioning offenders (with or 
without a formal diagnosis of intellectual disability), who have lower than average 
intelligence. These offenders tend to have difficulties with the concepts employed in the 
mainstream program so instead participate in a program tailored to their intellectual 
abilities. Intervention is also available for offenders with language or health difficulties. 

• One program that is based on a relatively new concept for Australia that involves the 
separation of rapists into a separate treatment stream. Research has shown that rapists 
are qualitatively different from other sex offenders and are instead more similar to violent 
(non-sexual) offenders: they exhibit the same impulsivity, hostility and anger commonly 
found among violent offenders.126  

 
3.75 On average treatment takes about ten months, although participants in the special needs 

group often require longer treatment periods: based on experiences working with intellectually 
disabled offenders at facilities such as Statewide Forensic Services, and supported by the 
international literature, offenders with an intellectual disability have been found to require 3-5 
years of treatment for the concepts to be assimilated and for the treatment to have any 
effect.127  

 
3.76 Since December 2002 Corrections Victoria Sex Offender programs have adopted a ‘funnelling 

strategy’ whereby offenders participate in the initial stages of treatment before being funnelled, 
as needed, into the more intensive program. Corrections Victoria advises that provision of the 
more intensive treatment modules is timed to occur close to offenders’ release dates, ‘during 
the window of opportunity that exists’ just prior to release, in order to allow the acquisition of 
new skills to occur as close as possible to the opportunity to practice them.128  

 
3.77 Victoria also has a number of programs that target adolescent sex offenders, whose correlates 

and patterns of offending tend to mirror those of adult sex offenders.129 One of these, the Male 
Adolescent Program for Positive Sexuality (MAPPS) was established by the Department of 
Human Services in 1993 as a community based intervention program for young males (aged 
10-21) convicted for sexual offences. It was also intended that the program serve a secondary 
function: to provide consultation, education and information on the assessment and treatment 
of adolescents who sexually offend. The program is based on a model of behaviour change 
through responsibility taking, awareness and empathy, and is designed as an alternative to 
incarceration.  

 
3.78 Adolescents referred to the program have all been found guilty of committing a sexual offence. 

Most are aged 14 to 17 years, and all of the adolescents are required to participate as a 
condition of their court orders. The program usually consists of weekly group sessions that last 
about 11 months.  

 

                                                      
126  Simon (2000), above n 86, 275. 
127  Submission 2.12 (Lynne Eccleston). 
128  Letter from Corrections Victoria, 27 November 2006. 
129  Other programs for adolescent sex offenders include the Sexual Abuse Counselling and Prevention Program 

(formerly the Adolescent Sex Offender Treatment Program), run by the Children’s Protection Society and 
taking primarily voluntary clients; the Southern Sexual Abuse Counselling and Prevention Program, run by 
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3.79 In 1998 an evaluation of the MAPPS program found that sexual recidivism rates in convicted 
adolescent sex offenders had declined following participation. Of the 138 offenders who 
completed the treatment between 1993 and 1998, only 5 per cent committed further recorded 
sexual offences. Those who completed treatment were eight times less likely to reoffend than 
were adolescents who did not complete the program.130 

 
3.80 Adolescent and youth treatment programs in Victoria will soon expand, as new programs are 

under development. In May 2006 the Attorney-General announced funding for the 
development of an early intervention program for 15-18 year old alleged sex offenders, as well 
as additional funding for the development of programs for 10-14 year old youths and children 
under 10 who are exhibiting concerning sexualised behaviour.131 

Violent Offender Treatment Programs in Victoria 

3.81 Corrections Victoria also offers two types of treatment programs for violent offenders. To be 
eligible, offenders must: 
• be currently serving a sentence/order for a violent offence or have a significant and 

concerning history of violence;  
• have sufficient time left on their sentence to participate; 
• not be appealing their conviction or sentence;  
• have capacity to do the program and be motivated to attend the group; and 
• have been assessed as suitable for the program.132 

 
3.82 The 80-hour moderate intensity program is designed for moderate-risk offenders, and the high 

intensity program is designed for high-risk offenders. This program is presented in modules 
and lasts for between 140 and 300 hours, depending on the specific treatment needs that 
have been identified for each individual offender. Both types of program are currently offered 
at Margoneet Correctional Centre, where there is a dedicated violence treatment 
'neighbourhood' staffed by custodial officers and clinicians with space for 60 offenders at any 
one time. There are plans to expand the moderate intensity program into other locations, 
including community correctional centres, from early 2007.133 

Issues 

3.83 During consultations, the view was expressed that the resources potentially directed at 
continuing detention, should this be introduced, would be better spent on improving the 
quality, range and access of programs available to offenders in Victoria. For example, it has 
been submitted that there is a dearth of community-based treatment programs for offenders 
who are no longer under sentence. Treatment for these offenders is thus contingent upon their 
ability to afford the services of private practitioners. 

 

                                                      
130  Donna Chung, Patrick O’Leary and Tammy Hand, Sexual Violence Offenders: Prevention and Intervention 
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3.84 The Victorian Institute of Forensic Mental Health (Forensicare) was among those who raised 
concerns that post-sentence schemes, such as extended supervision or continuing detention, 
can adversely affect offenders accessing programs at all, or participating fully in them. It 
argued that if offenders are aware that disclosures made during ‘treatment’ may be considered 
in an application for post-sentence supervision or detention, they may be less willing to 
engage fully in the program. This may affect not only the treatment of high-risk offenders, but 
also lower-risk offenders who may have similar concerns.134 

 
3.85 Fears were also expressed that continuing detention may be used to ‘make up for’ system 

failures in providing offenders with access to adequate treatment during the period of their 
sentence. On this basis some have argued that there should be an onus on Corrections to 
demonstrate that suitable treatment programs have been provided to offenders during their 
sentence before a continuing detention order can be made.135 

 
3.86 It is arguable that the better the availability of treatment in prison and in the community on an 

offender’s release, the less the need for a post-sentence continuing detention scheme. 
Although costly, successful treatment programs can reduce recidivism and help offenders 
return to the community. However, there are some questions about the accessibility and 
effectiveness of sex offender treatment programs for some types of offenders.  

 
3.87 Most jurisdictions across Australia deny access to offenders who do not take responsibility for 

their offences, yet they do not provide alternative treatment options to this group. In addition, 
some types of offender (such as sexual murderers) are excluded from the program, but are 
not referred to violence treatment programs due to the sexual nature of their offending. Such 
offenders fall through the cracks between treatment for sex offenders and treatment for violent 
offenders. In addition, many offenders, especially the more serious, long-term and predatory 
ones, report a history of childhood victimisation that can complicate their treatment prognosis. 
As sex offenders are not able to access services such as mental health and victim support 
agencies, their offending behaviour must be treated in isolation of their victimisation 
experiences. Without individualised treatment for their own traumatic childhood experiences, 
offenders’ chances of rehabilitation may be reduced.136 

 
3.88 Another issue that has been raised is that some high-risk offenders may be excluded from 

treatment because of their high security classification. Offenders may be denied access to 
treatment programs which are provided in low security prisons because their security 
classification denies them access to the prison in which the treatment is being provided. 

 
3.89 Concerns have also been expressed about the practice in many jurisdictions of combining 

those who have committed offences against adults in the same treatment group as those who 
have offended against children.137 In particular, recent research has shown that rapists 
comprise a qualitatively different group to those who offend solely against children. Correlates 
of offending, offender background and risk factors for recidivism vary between the two kinds of 
offender, so combining treatment programs may not be optimal.138  

 

                                                      
134  For further discussion of the potential impact of continued detention on treatment see [5.16] to [5.21] below. 
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3.90 The timing of the provision of programs is another challenge facing sex offender treatment 
programs in Australia. Many offenders only participate in treatment programs towards the end 
of their sentence as parole approaches or even after parole has commenced. The 
Chairperson of the Adult Parole Board has pointed out that some parolees who are ordered to 
attend sex offender programs do not do so until some months after their release.139 If an 
offender’s attempts at rehabilitation—including participation in sex offender programs—are 
relevant to an application for an extended supervision or continuing detention order, then as a 
matter of fairness, it is arguable that high-risk offenders should be given an opportunity to 
participate in rehabilitation programs as soon as possible after their sentence commences. 
Delaying the provision of sex offender programs and other rehabilitation programs until shortly 
before an offender is eligible for parole may be ‘too little, too late’.140 This issue is further 
discussed at [6.295] – [6.296] below. 

 
3.91 It has also been suggested that more resources be provided to ensure that high-risk offenders 

are assessed prior to sentencing or as early as possible thereafter to allow an appropriate 
treatment regime to be put in place as soon as possible during an offender’s prison sentence. 
Starting therapy as early as possible after incarceration is crucial as offenders often fail to 
realise the severity of their crimes, and this aspect of treatment may be hampered by an 
unsympathetic prison environment. Consistent with the principles of therapeutic jurisprudence, 
early assessment by a sex offender treatment team would help to maximise opportunities for 
participation in a treatment program.141 

 
3.92 Even with early assessment, the difficulties associated with identifying risk are such that 

determining which offenders would benefit most from treatment is not a simple task. As 
participation in treatment programs tends to be voluntary, ensuring participation of those 
offenders identified as suitable candidates presents yet another challenge to the successful 
provision of effective treatment programs. Concerns have been expressed that sex offender 
treatment that is mandated by the Adult Parole Board or undertaken purely for the purpose of 
parole may not lead to any real behavioural change.142 In order to minimise this difficulty, a 
large part of the early stages of treatment focuses on motivating offenders towards the 
treatment process itself, even for hostile and resistant offenders.143 

 
3.93 A persistent challenge to treatment programs provided in the community is locating suitable 

accommodation for these offenders.144 

                                                      
139  Adult Parole Board of Victoria, Adult  Parole Board Annual Report 2004-5 (2005) 6. 
140  See further [3.45] above (stage at which risk should be assessed) and [6.201] to [6.204] below (reciprocal 

obligation). 
141  Bernadette McSherry, High-Risk Offenders: Continued Detention and Supervision Options, Community 

Issues Paper (2006) (Prepared on behalf of the Sentencing Advisory Council) 22. 
142  Ibid.   
143  E-mail from Dr Lynne Eccleston, 25 October 2006. 
144  See further [6.248] to [6.253] below. 
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Chapter 4: The Current Framework 

Introduction 

4.1 Implicit in considering the merits of post-sentence continuing detention is whether there is a 
gap in the current responses in Victoria to ‘high-risk’ offenders, and if so, whether it is best 
filled through the introduction of a continuing detention scheme, improving existing responses 
or exploring other approaches. Victoria is far from alone in struggling with these issues. 
Across Western countries there has been a wave of reforms targeted at those who are 
described as ‘dangerous’ or ‘high-risk’ offenders. These reforms coincide with a growing 
awareness of the prevalence of sexual assault and its long-term effects on victims and their 
families. 

 
4.2 This Chapter reviews current justice system responses in Victoria and elsewhere to high-risk 

offenders in order to place post-sentence detention in context. Strategies include: 
• sentencing orders that allow a court to impose longer sentences, including indefinite 

sentences; 
• special approaches for managing serious offenders while under sentence in prison and in 

the community; 
• post-sentence continuing supervision and detention schemes; and 
• other measures aimed at preventing known sex offenders, or others considered at risk of 

offending, from coming into contact with potential victims. 

At Sentence: Sentencing Options 

Australian Approaches 

Introduction 

4.3 The courts have three main powers in Victoria to deal with serious offenders: 
• The power to order a life sentence of imprisonment for offences that carry a maximum 

penalty of life (for example, murder and treason).  
• The power to order an indefinite sentence of imprisonment for an offender found guilty of 

one of a number of ‘serious offences’ (see further 4.9 to 4.19 below). 
• The power to impose a longer than proportionate sentence on ‘serious offenders’ 

convicted of certain offences (see further 4.20 to 4.26 below). 
 
4.4 Table 2 (below) compares the Victorian sentencing options for high-risk offenders with those 

in Queensland, Western Australia and New South Wales (all of which have continuing 
detention schemes). 
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Table 2:  Sentencing Options in Vic, Qld, WA and NSW 

Jurisdiction 

 

Serious Offender 
Provisions (sexual and 

violent offences) 

Indefinite Sentences 
(sexual and violent 

offences) 

Indefinite Sentence 
(sexual offences only) 

Vic 
 

Sentencing Act 1991 (Vic) 
Part 2A 

 
Sentencing Act 1991 (Vic) s 

18A 
 

Qld  
 

Penalties and Sentences 
Act 1992 (Qld) ss 162—179 

 
Criminal Law Amendment 

Act 1945 (Qld)  s 18 

WA  
 

Sentencing Act 1995 (WA) s 
98 

 

NSW 
 

Habitual Criminals Act 1957 
(NSW) s 4 

  

 
4.5 All these orders could potentially apply to the kinds of offenders currently targeted by post-

sentence detention and supervision schemes.  

Life Sentences 

Overview 

4.6 Life sentences are available as a sentencing option in all Australian jurisdictions. With the 
abolition of the death penalty, the imposition of a life sentence can be considered the most 
serious penalty available to a sentencing court. However the imposition of a life sentence does 
not necessarily mean that an offender will effectively spend the rest of his or her life in prison. 

Life Sentences in Victoria 

4.7 In Victoria, the sentence of life imprisonment is available in relation to the offences of 
murder,145 treason,146 trafficking in a large commercial quantity of a drug of dependence147 and 
cultivation of a large commercial quantity of a narcotic plant.148 The Supreme Court is the only 
court with the power to impose a sentence of life imprisonment. The court has discretion as to 
whether or not to impose such a sentence. This is in contrast to some other jurisdictions in 
Australia where the imposition of a life sentence is mandatory in relation to the offence of 
murder.149 In Victoria, the life sentence is not used as a ‘preventive’ sentence, for ‘although the 

                                                      
145  Crimes Act 1958 (Vic) s 3. 
146  Crimes Act 1958 (Vic) s 9A. 
147  Drugs, Poisons and Controlled Substances Act 1981 (Vic) s 71. 
148  Drugs, Poisons and Controlled Substances Act 1981 (Vic) s 72. 
149  A life sentence is mandatory following a conviction for murder in Queensland (Criminal Code Act 1899 (Qld) 

s 305); Western Australia (Criminal Code 1913 (WA) s 282); South Australia (Criminal Law Consolidation 
Act 1935 (SA) s 11); Northern Territory (Criminal Code Act 1983 (NT) s 157). 
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protection of the public is a factor that may be taken into account by the courts, that factor 
alone will not justify a sentence longer than is proportionate’.150  

 
4.8 The court also has the discretion as to whether to impose a non-parole period in relation to a 

sentence of life imprisonment. A non-parole period is to be set unless the court considers ‘the 
nature of the offence or the past history of the offender make the fixing of such a period 
inappropriate’.151 In Coulston,152 the Court of Appeal provided further guidance in relation to 
the question of whether a non-parole period should be set when imposing a sentence of life 
imprisonment. The Court was of the opinion that: 

it will scarcely ever be appropriate to refuse to fix a non-parole period in the case of 
murder…[as] a sentence of life imprisonment with no possibility of parole is a sentence of 
the utmost severity. It is a dreadful sentence…[b]ut dreadful crimes, especially when the 
past history is bad, may require a dreadful punishment.153  

Indefinite Sentences 

Overview 

4.9 Indefinite detention laws have existed in various forms in Australia for close to a century. In 
general, laws enabling indefinite detention are available at the time of sentencing and allow 
the judge to take into account the risk the offender poses to the community when determining 
the offender’s sentence.  

 
4.10 The power to pass an indefinite sentence on offenders who are assessed as posing a danger 

to society exists in the Northern Territory and four Australian states, including Victoria.154 
Some of the provisions specifically refer to violent offenders and sex offenders, while others 
are broader in their scope. The indefinite sentencing schemes operating in other Australian 
jurisdictions were discussed in detail in the Council’s Issues Paper.155  

 
4.11 Indefinite sentences in Queensland and Western Australia operate alongside schemes for 

post-sentence supervision and detention. Two Australian jurisdictions (Queensland and South 
Australia) also have separate schemes allowing for the indefinite detention of sex offenders.156 
As in Victoria, the power to order an indefinite sentence is used sparingly in Queensland. 
There are currently nine people serving indefinite sentences in Queensland.157 

Indefinite Sentences in Victoria 

4.12 In Victoria, a court can impose an indefinite sentence on an offender following an application 
by the Director of Public Prosecutions or on its own initiative.158 The criteria for imposing an 
indefinite sentence are as follows: 
• the offender must be 21 years or over at the time of being sentenced;159 

                                                      
150  Richard Fox and Arie Freiberg, Sentencing: State and Federal Law in Victoria (2nd ed) (1999) 877. 
151  Sentencing Act 1991 (Vic) s 11(1). 
152  [1997] 2 VR 446. 
153  [1997] 2 VR 446, 462. 
154  The legislative provisions in each jurisdiction are set out in Table 10 in Appendix 2. 
155  McSherry (2006), above n 141, 15-16. 
156  Ibid 16. 
157  E-mail from Queensland Corrective Services, 6 November 2006. 
158  Sentencing Act 1991 (Vic) s 18A(5). 
159  Sentencing Act 1991 (Vic) s 18A. 
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• the offender must have been convicted of a ‘serious offence’ (which includes a range of 
violent offences including murder, manslaughter, intentionally causing serious injury, 
armed robbery, rape and sexual offences against children);160 and 

• the court must be satisfied to a high degree of probability, that the offender is ‘a serious 
danger to the community’ due to: 
o his/her character, past history, age, health or mental condition; 
o the nature and gravity of the crime committed; and 
o any special circumstances.161  

 
4.13 In deciding whether the offender poses a serious danger to the community, the judge must 

take into account a number of factors, including: 
• whether the nature of the offence is exceptional; 
• relevant information from the transcript of earlier court cases against the offender involving 

serious crimes; 
• medical, psychiatric and other relevant reports; 
• the risk of serious danger to members of the community if an indefinite sentence were not 

imposed; and 
• the need to protect members of the community from that risk.162 

 
4.14 An offender who is sentenced to an indefinite sentence is ineligible for parole.163 Instead, the 

judge fixes a ‘nominal sentence’ equal in length to the non-parole period that would have been 
set had a sentence of fixed duration been imposed.164 The expiry of the nominal sentence 
triggers a review of the indefinite sentence.165 If the court is still satisfied at that stage that the 
offender poses a serious danger to the community, the sentence remains in place. The 
offender can apply for further reviews at three year intervals.166 However, if the court believes 
the offender no longer poses a danger to the community, the court must discharge the 
sentence and order the offender to be subject to a five year re-integration program 
administered by the Adult Parole Board.167 At the end of this period, the offender is no longer 
subject to any form of order.  

 
4.15 To date five offenders in Victoria have been sentenced to indefinite detention, one of whom 

successfully appealed and received a fixed term sentence.168 All five offenders had committed 
sexual offences and had previous convictions for such offences. There have also been three 
unsuccessful applications for an indefinite sentence.169 The first review of an indefinite 
sentence commenced in early November 2006 and is listed for further hearing in early 
2007.170  

                                                      
160  Sentencing Act 1991 (Vic) s 3(1). 
161  Sentencing Act 1991 (Vic) s 18B(1). 
162   Sentencing Act 1991 (Vic) s 18B(2). 
163  Sentencing Act 1991 (Vic) s 18A(2). 
164  Sentencing Act 1991 (Vic) s 18A(3). 
165  Sentencing Act 1991 (Vic) s 18H(1). 
166   Sentencing Act 1991 (Vic) s 18H(1). 
167  Sentencing Act 1991 (Vic) s 18M. 
168  Submission 2.19 (Director of Public Prosecutions); The Queen v William Craig Forde [2006] VCC 1610 

(Unreported, Judge Wodak, 13 December 2006). 
169  Submission 2.19 (Director of Public Prosecutions). 
170  Listed in the County Court on 10 May 2007 for further hearing. 
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Is the Power to Impose an Indefinite Sentence Lawful? 

4.16 Australian courts have upheld the lawfulness of the power to impose an indefinite sentence.171 
In R v Moffatt,172 the Victorian Supreme Court affirmed the legality of the Victorian indefinite 
sentence provisions, noting that the ability to pass such a sentence was tied to a finding of 
guilt for an offence, and that a person was deprived of liberty because of what he had done 
rather than because of what he might do.173 However, Justice Hayne also emphasised that the 
power to order indefinite imprisonment should be exercised sparingly.174 

 
4.17 While indefinite detention provisions have been held to involve a valid exercise of sentencing 

powers, the High Court has also signalled that a cautious approach should be taken to the 
evidence upon which orders of indefinite detention are based.175  

 
4.18 The High Court in McGarry v The Queen,176 held that there must be more evidence presented 

to the sentencing judge than simply a risk that the offender will reoffend before an order for 
indefinite detention can be made. The court discussed the difficulties in determining whether 
an offender was ‘a danger to society or part of it’, concluding that more was needed than a 
risk—even a significant risk—that an offender will reoffend before indefinite detention can be 
ordered.177  

 
4.19 The effect of several High Court decisions is that before an offender can be reckoned ‘a 

danger to society’, there must be comprehensive evidence from mental health professionals at 
the sentencing hearing of a risk of future offences that are grave or serious for society as a 
whole, or for some part of it. 

Serious Offender Provisions 

4.20 Three Australian states, including Victoria, have laws that enable a court to impose a longer 
sentence than would otherwise be appropriate in the case of serious repeat offenders. These 
provisions place priority on protection of the community as a sentencing principle.178 

 

                                                      
171  In Veen v The Queen (No 2) (1988) 164 CLR 465 at 486 the majority of the High Court noted that it is 

possible for Parliament to set up a scheme for indefinite detention. Similarly, Justices Toohey and McHugh 
in Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51 at 97 (Toohey J) 121–122 (McHugh J), 
accepted that State legislatures may enable State courts to impose indefinite sentences upon those found 
guilty of an offence. 

172  R v Moffatt [1998] 2 VR 229. 
173   Ibid 251. 
174  Ibid 255. 
175  See for example Thompson v The Queen (1999) 165 ALR 219. 
176  McGarry v The Queen (2001) 207 CLR 121. 
177  Ibid 129. 
178  New South Wales and South Australia also have serious offender provisions. These are discussed in more 

detail at page 13 of the Council’s Issues Paper. In New South Wales, section 4 of the Habitual Criminals Act 
1957 (NSW) enables a judge to declare a person to be a habitual criminal in order to pass a sentence for the 
current offence before adding on a further sentence. The further sentence must be not less than five years 
or more than fourteen years and must be served concurrently (Habitual Criminals Act 1957 (NSW) s 6). 
South Australian law permits a court to declare a person to be a serious repeat offender if the person has 
been convicted of three serious offences (committed on at least three separate occasions) (Criminal Law 
(Sentencing) Act 1988 (SA) s 20B). In 2005, the scheme was extended to sexual offences to enable a court 
to declare an offender a serious repeat offender if convicted of two child sex offences (rather than three) 
(Statutes Amendment (Sentencing of Sex Offenders) Act 2005 (SA)).  When a person is declared to be a 
serious repeat offender, the court is not bound to ensure that the sentence is proportional to the offence and 
any non-parole period fixed for the sentence must be at least four-fifths the length of the sentence. 
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4.21 In Victoria, the Sentencing Act 1991 was amended in 1993 to allow for longer prison terms for 
serious sexual and violent offenders.179 If a person is a serious sexual offender or a serious 
violent offender, the sentencing judge must give priority to the protection of the community180 
and may impose a sentence longer than that which is proportionate to the gravity of the 
offence considered.181   

 
4.22 A ‘serious sexual offender’ is a person who has been convicted of either; 

• two or more sexual offences for which he or she has been sentenced to a term of 
imprisonment; or 

• one sexual offence and one violent offence arising out of the one course of conduct for 
which he or she has been sentenced to a term of imprisonment.182  

 
4.23 A ‘serious violent offender’ is a person who has committed one serious violent offence such as 

murder, causing serious injury intentionally, causing a very serious disease or threats to kill for 
which he/she has been sentenced to a term of imprisonment.183  

 
4.24 Once an offender is classified as a ‘serious offender’, any term of imprisonment imposed on 

that offender must be served cumulatively on any uncompleted sentence or sentences of 
imprisonment imposed unless the court orders otherwise.184 

 
4.25 As noted in the Council’s Issues Paper, serious offender provisions aim to incapacitate repeat 

offenders convicted of serious crimes in order to protect the community from harm. In tipping 
the balance in favour of community protection, these laws override the principle that a 
sentence should be proportionate to the seriousness of the offence. 

 
4.26 Research has found a considerable disparity between the intention of the legislature and 

judicial practice in relation to the use of the Victorian serious offender provisions.185 A study 
that examined 553 relevant cases from the County and Supreme Courts for the period 1994–
2002 found that a longer than proportionate sentence was imposed in only 11 of these 
cases.186 Six of these cases were overturned on appeal, three of them specifically because of 
the disproportionality of the sentence.187  

Relationship between Indefinite Sentences and Serious Offender Provisions 

4.27 The Director of Public Prosecutions has also raised a specific issue concerning the 
relationship between the indefinite sentence and serious offender provisions in the Sentencing 
Act 1991 (Vic). He suggests that there is a tension between these two orders, in that it is 
unclear at present whether a sentencing court that imposes an indefinite sentence upon an 

                                                      
179  In 1997, the Victorian Government extended serious offender provisions to include ‘serious arson offenders’ 

and ‘serious drug offenders’. 
180   Sentencing Act 1991 (Vic) s 6D(a). 
181  Sentencing Act 1991 (Vic) s 6D(b). 
182  Sentencing Act 1991 (Vic) s 6B(2). 
183  Sentencing Act 1991 (Vic) s 6B(1); Schedule 1, Clause 3. 
184  Sentencing Act 1991 (Vic) s 6E. See also Sentencing Act 1991 (Vic) s 16.  
185  Elizabeth Richardson and Arie Freiberg, 'Protecting Dangerous Offenders from the Community: The 

Application of Protective Sentencing Laws in Victoria' (2004) 4 (1) Criminal Justice 81. 
186  Ibid 88. The cases examined were all cases held in a database containing all copies of the sentencing 

remarks handed down in the Supreme and County Court of Victoria for the relevant period. 
187  Ibid 91.  
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offender also has to give effect to the serious offender provisions and make a declaration that 
the offender is a serious offender pursuant to the legislation.188  

 
4.28 If a post-sentence continuing detention scheme is introduced in Victoria, the relationship 

between this power and the existing provisions for ordering an indefinite sentence and a 
longer than proportionate sentence for serious offenders will need to be considered. 

Canada 

4.29 In Canada greater use appears to be made of sentencing options for offenders who may pose 
a continuing risk on their release from prison.  

 
4.30 Canada’s form of indefinite sentence is a ‘dangerous offender’ designation.189 The most recent 

set of major changes to this option occurred in 1997 and included:  
• amending the ‘dangerous offender’ designation to streamline the procedure;  
• introducing a new ‘long-term offender’ designation and a new ‘long-term supervision order’ 

that begins upon the completion of the custodial sentence and can be up to 10 years in 
length; and 

• increasing the initial parole review for a dangerous offender from three years to seven 
years, and every two years thereafter.190  

 
4.31 An offender is eligible to be classified a ‘dangerous offender’ if he or she is found guilty of a 

serious personal injury offence under the Canadian Criminal Code191 and the offender is found 
to constitute ‘a threat to the life, safety or physical or mental well-being of other persons’ on 
the basis of evidence establishing: 
• ‘a pattern of repetitive behaviour by the offender…showing a failure to restrain his or her 

behaviour and a likelihood of causing death or injury to other persons, or inflicting severe 
psychological damage on other persons, through failure in the future to restrain his or her 
behaviour’; 

• ‘a pattern of persistent or aggressive behaviour of the offender…showing a substantial 
degree of indifference on the part of the offender respecting the reasonably foreseeable 
consequences to other persons of his or her behaviour’; 

• ‘any behaviour by the offender, associated with the offence…that is of such a brutal nature 
as to compel the conclusion that the offender’s behaviour in the future is unlikely to be 
inhibited by normal standards of behaviour or restraint’; or 

• in the case of serious sexual offences, that the offender ‘by his or her conduct in any 
sexual matter…has shown a failure to control his or her sexual impulses and a likelihood 

                                                      
188  Submission 2.19 (Director of Public Prosecutions). 
189  This was first introduced in the form of the ‘habitual offender’ designation in 1947, and was substantially 

overhauled in 1977. Criminal Law Amendment Act 1977, SC 1976-77, c 53. 
190  Public Safety and Community Preparedness Canada, Dangerous Offender Designation (2006) Keeping 

Canadians Safe <http://www.psepc.gc.ca/prg/cor/tls/dod-en.asp> at 1 November 2006. 
191  Section 752 of the Code defines ‘serious personal injury offence’ to mean: (a) an indictable offence, other 

than high treason, treason, first degree murder or second degree murder, involving: (i) the use or attempted 
use of violence against another person, or (ii) conduct endangering or likely to endanger the life or safety of 
another person or inflicting or likely to inflict severe psychological damage on another person, and for which 
the offender may be sentenced to imprisonment for ten years or more; or (b) an offence or attempt to commit 
an offence mentioned in section 271 (sexual assault), 272 (sexual assault with a weapon, threats to a third 
party or causing bodily harm) or 273 (aggravated sexual assault). 
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of causing injury, pain or other evil to other persons through a failure in the future to 
control his or her sexual impulses’.192 

 
4.32 Unlike the Victorian indefinite sentencing provisions, once an offender is designated as a 

dangerous offender there is no power to discharge the sentence if at some future time the 
danger posed by the offender should recede. Even if the offender is released on parole, he or 
she is subject to the order for life. While applications for this designation are made at the time 
of sentencing, there is also a power for an application to be made up to six months after 
sentencing if there is new evidence.193 

 
4.33 Offenders classified as ‘long-term offenders’ serve an initial period of imprisonment, which is 

followed by a supervision period in the community of up to 10 years.194 Courts may make a 
long-term offender designation if satisfied that: 
• it would be appropriate to impose a sentence of imprisonment of two years or more for the 

offence; 
• ‘there is a substantial risk that the offender will re-offend’; and 
• ‘there is a reasonable possibility of eventual control of the risk in the community’.195 

 
4.34 The criteria for ‘substantial risk’ are that the offender: 

• ‘has shown a pattern of repetitive behaviour, of which the offence for which he or she has 
been convicted forms a part, that shows a likelihood of the offender causing death or 
injury to other persons or inflicting severe psychological damage on other persons’; or 

• ‘by conduct in any sexual matter…has shown a likelihood of causing injury, pain or other 
evil to other persons in the future through similar offences’.196 

 
4.35 A breach of the conditions of a long-term supervision order (LTSO) is punishable by 

imprisonment of up to 10 years.197 The Parole Board also has the power under an LTSO to 
commit the offender to a community-based residential facility, a mental health facility or to 
custody in prison of up to 90 days if satisfied that it is necessary and reasonable to do so in 
order to prevent a breach of conditions or to protect the community.198 

 

                                                      
192  Criminal Code, RSC 1985, c 46, s 753. 
193  Criminal Code RSC 1985, C-46, ss 753(3) and 753(4.1). 
194  Criminal Code RSC 1985, C-46, s 753.1(3).  The average length of the prison sentences imposed on 

offenders under these orders is around four and a half years: Shelly Trevethan, Nicole Crutcher and John-
Patrick Moore, A Profile of Federal Offenders Designated as Dangerous Offenders or Serving Long-Term 
Supervision Orders (Research Branch, Correctional Service of Canada) (2002) 24.  In around 70 per cent of 
cases where this designation was made, courts have set a monitoring period of 10 years:  Public Safety and 
Emergency Preparedness Canada, Corrections and Conditional Release Statistical Overview (2005) 105.   

195  Criminal Code RSC 1985, C-46, s 753.1(1). 
196  Criminal Code, RSC 1985, c 46, 753.1(2). 
197  Criminal Code RSC 1985, C-46, s 753.3(1).  As of 10 April 2005, 12 long-term offenders (out of a total of 

105 long-term offenders who were subject to an LTSO, which represents a little over 11%) had been 
declared guilty of a new offence while they were being supervised under the LTSO: Public Safety and 
Emergency Preparedness Canada, Corrections and Conditional Release Statistical Overview (2005) 106.  In 
those cases, the LTSO was suspended until the offender had finished serving the new sentence. 

198  Corrections and Conditional Release Act, RSC 1992, C-20, ss 135.1(1)(c) and 135.1(2). 
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4.36 As of July 2006, there were 351 ‘dangerous offenders’ in Canada. Of these, 18 had received 
parole and 333 were in prison.199 As of February 2005, 300 offenders were designated ‘long-
term offenders’ (187 of whom were in prison and 113 in the community under supervision).200 
The vast majority of offenders in both groups were convicted of offences of a sexual nature.201 

  
4.37 A bill was introduced into the Canadian parliament in October 2006 proposing changes to the 

current legislation. The purpose of these changes is to create a presumption that the 
conditions of designation as a ‘dangerous offender’ are met where an offender has been 
sentenced on two or more occasions to at least two years’ imprisonment for relevant offences, 
unless the offender proves the contrary on the balance of probabilities.202 The amendments 
would also clarify that where a court is satisfied that the conditions of designation have been 
met, but is satisfied that a lesser sentence, such as a long-term offender designation or a 
standard sentence would adequately protect the public, then it may pass the lesser 
sentence.203 

 
4.38 The Canadian courts also have the power to pass life sentences for a wider range of offences 

than in Victoria. Life imprisonment is mandatory for first-degree and second-degree murder 
and high treason, and discretionary for other offences, such as extortion, break and enter of a 
dwelling house with intent to commit an indictable (serious) offence and hostage-taking. 
Canada also has minimum parole periods for offenders sentenced to life imprisonment (for 
example, 25 years for first-degree murder and 10 years for second degree murder). 

The United Kingdom 

4.39 The Criminal Justice Act 2003 introduced a new range of sentences for ‘dangerous offenders’ 
which replaced the automatic life sentence, the longer than proportionate sentences for sexual 
and violent offenders and the old form of extended sentences. The three main sentencing 
options directed at high-risk offenders in England and Wales are now: 
• life sentences;  
• extended sentences; and 
• indeterminate sentence for public protection.  

 
4.40 Extended sentences are available for a range of offences where the relevant maximum 

penalty is between two and ten years’ imprisonment. As with life sentences and imprisonment 
for public protection, the court must consider that there is a serious risk of harm to others 
before making the order, and once satisfied of this, must impose an extended term of 

                                                      
199  Public Safety and Community Preparedness Canada, Dangerous Offender Designation (2006) Keeping 

Canadians Safe <http://www.psepc.gc.ca/prg/cor/tls/dod-en.asp> at 1 November 2006. 
200  Public Safety and Community Preparedness Canada, Long Term Offender Designation (2006) Keeping 

Canadians Safe <http://www.psepc-sppcc.gc.ca/prg/cor/tls/lto-en.asp > at 1November 2006. 
201  Approximately 82 per cent of dangerous offenders, and 76.5 per cent of long-term offenders had been 

convicted of an ‘underlying offence’ of a sexual nature: Public Safety and Emergency Preparedness Canada 
(2005), above n 197.  

202  Bill C-27(39th Parliament, 1st session) An Act to amend the Criminal Code (dangerous offenders and 
recognizance to keep the peace) introduced 17 October 2006.  

 <http://www2.parl.gc.ca/HousePublications/Publication.aspx?Docid=2402952&file=4> at 27 November 2006. 
203  The Supreme Court of Canada in R v Johnson [2003] 2 SCR 357, held that in exercising the power to make 

a dangerous offender designation, the sentencing judge still had a duty to exercise this discretion by 
determining whether the risk could be successfully dealt with under a long-term offender designation or by 
any other sentence. This resulted in a wave of appeals and a drop in designations from 25 offenders a year 
to 12 per year: Canada, Parliamentary Debates, House of Commons, 17 October 2006, 1825 (Hon Vic 
Toews, Minister of Justice and Attorney-General of Canada, CPC). The purpose of this amendment appears 
to be to clarify the effect of the Supreme Court’s ruling. 
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imprisonment. The sentence consists of a custodial term, and an ‘extension period’ of up to 5 
years for a violent offence, and up to 8 years for a sexual offence. During the extension period 
the offender is on licence for the duration that the court considers necessary to protect the 
public from serious harm and is subject to recall to prison. Offenders subject to extended 
sentences also are eligible for parole after serving half of the custodial term, but this is 
conditional on the Parole Board being ‘satisfied that it is no longer necessary for the protection 
of the public that the prisoner should be so confined’.204 

 
4.41 The new indeterminate sentence for public protection is a form of indefinite sentence that 

applies to offenders convicted of a ‘serious offence’ (including sexual and violent offences) 
carrying a maximum penalty of 10 years’ imprisonment or more (excluding life imprisonment). 
Before this sentence can be passed, the court must consider that there is a significant risk of 
harm occasioned by the offender committing further offences, and that an extended sentence 
would be inadequate to protect the public from serious harm. Once the court is satisfied that 
the offender meets these criteria, it must impose the sentence. As with a life sentence, the 
court sets a minimum term after which the offender may be released on licence by the Parole 
Board. The offender, if released, may remain on licence indefinitely but, unlike life licensees, 
can apply to have the licence reviewed 10 years after release. Between April 2005 and 
December 2006, around 1,890 offenders received one of these unlimited sentences.205 

Scotland 

4.42 In Scotland, an extended sentence may be imposed if the court intends to make a determinate 
sentence of imprisonment but considers that the period for which the offender would otherwise 
be subject to parole would ‘not be adequate for the purpose of protecting the public from 
serious harm from the offender’.206 Scotland has increased the maximum period for which the 
extension period can apply for violent offences from five to 10 years.207  

 
4.43 Scotland also recently introduced a new form of indefinite sentence to replace discretionary 

life sentences—an order for lifelong restriction (OLR). These new provisions came into force in 
Scotland on 20 June 2006. The scheme provides for the lifelong supervision of high-risk 
violent and sexual offenders both in prison and subsequently on licence in the community.  

 
4.44 Under the OLR scheme, once a court determines that certain risk criteria208 may be met, it is 

required to make a Risk Assessment Order.209 The Risk Assessment Order provides for a risk 
assessor accredited by the recently established Risk Management Authority210 to carry out a 
risk assessment and to prepare a Risk Assessment Report, the purpose of which is to assist 
the court to make an informed decision about the level of risk an offender poses to the 

                                                      
204  Criminal Justice Act 2003 (UK) s 247(3). 
205  Alan Travis, ‘Indeterminate Life Terms Futile, Says Parole Board Chief’, The Guardian (United Kingdom) 10 

January 2007, <http://www.guardian.co.uk/prisons/story/0,,1986731,00.html> at 11 January 2007. The 
population of IPP offenders in prison is projected to reach about 12,500 by the year 2011: Ibid. 

206  Criminal Procedure (Scotland) Act 1995 (UK) s 210A. 
207   The Extended Sentences for Violent Offenders (Scotland) Order 2003.  
208  The risk criteria are ‘that the nature of, or the circumstances of the commission of, the offence of which the 

convicted person has been found guilty either in themselves or as part of a pattern of behaviour are such as 
to demonstrate that there is a likelihood that he, if at liberty, will seriously endanger the lives, or physical or 
psychological well-being, of members of the public at large’: Criminal Justice (Scotland) Act 2003 (UK) s 
210E. 

209  The exceptions are where the court makes an interim hospital order by virtue of section 210D(1) of this Act 
in respect of the person; or the person is subject to an order for lifelong restriction previously imposed: 
Criminal Justice (Scotland) Act 2003  (UK) s 210B(2). 

210  For a discussion of the establishment and role of the Risk Management Authority, see [4.123]-[4.127]. 
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community. If, on the basis of this report and other information and evidence, the court is 
satisfied on the balance of probabilites that certain risk criteria are met, it must impose an 
OLR.211 The first OLR was imposed on 20 December 2006. There has also been a Risk 
Assessment Order in relation to a second offender, but no sentence has been imposed in that 
case.212 

New Zealand 

4.45 New Zealand also has life sentences, and a form of indefinite sentence known as ‘preventive 
detention’. Under the Sentencing Act 2002 a court may impose a sentence of preventive 
detention if the offender has committed a specified sexual or violent offence when aged 18 
years or over, and is considered likely to commit another sexual or violent offence on 
release.213 The Act sets out a number of factors which the court must take into account when 
considering whether to impose a sentence of preventive detention.214 

 
4.46 In more recent years, greater use has been made of this sentencing option as a series of 

reforms has broadened its potential application. Only 23 sentences of preventive detention 
were made over the period 1968–1985, when this option applied only to sexual recidivists. In 
1987 the sentence was extended to specified violent offences and within just 8 years (1986–
1993), 52 orders for preventive detention were made.215 Changes introduced in 1993 saw the 
order extended to first-time sex offenders, and in the period 1994–2001, a further 94 
sentences of preventive detention were imposed.216 In 2002 more changes were made to the 
availability of the order, including reducing the age of eligibility from 21 to 18 years, expanding 
the range of qualifying offences to include all sexual crimes or crimes of violence, and 
removing the prerequisite of a conviction. Over the period 20 June 2002 to 17 January 2005, 
the courts imposed 56 sentences of preventive detention.217 As of 3 December 2006, there 
were 206 preventive detention inmates in New Zealand.218 Of this group, 191 offenders have 
their most serious offence listed as a sexual offence. 113 of these offenders offended against 
children. 219 

 
4.47 In imposing a sentence of preventive detention, the Court must set a minimum period of 

imprisonment of no less than five years.220 Although there has been an increase in the use of 
preventive detention since the 2002 reforms, the minimum period to be served has declined. 

                                                      
211  Criminal Justice (Scotland) Act 2003  (UK)  s 210F. 
212  Email from Victim Policy, Crown Office, Scotland, 22 December 2006. 
213  Sentencing Act 2002 (NZ) s 87(2). 
214  These factors include: any pattern of serious offending disclosed by the offender’s history; the seriousness 

of the harm to the community caused by the offending; information indicating a tendency to commit serious 
offences in the future; and the absence of, or failure of, efforts by the offender to address the cause or 
causes of the offending: Sentencing Act 2002 (NZ) s 87(4). The Act further requires the court to take into 
account ‘the principle that a lengthy determinate sentence is preferable if this provides adequate protection 
for society’: Sentencing Act 2002 (NZ) s 87(4)(e). 

215  James Vess, ‘Preventative detention versus civil commitment: alternative policies for public protection in 
New Zealand and California’ 12 (2) (2005) Psychiatry, Psychology and Law, 357. 

216  Philip Spier and Barb Lash, Conviction and Sentencing of Offenders in New Zealand: 1994-2003 (2004) 106. 
217  The Honourable Phil Goff, Minister for Justice (New Zealand), ‘Reforms see use of preventative detention 

soaring’ (Press release, 17 January 2005). 
218  Email from Psychological Services, New Zealand Department of Corrections, 4 December 2006. 
219  Ibid. 
220  Sentencing Act 2002 (NZ) s 89. The minimum period of imprisonment must be the longer of either the 

minimum period required to reflect the gravity of the offence or the minimum period required for the 
protection of the community considering the age of the offender and the risk posed by him or her at the time 
of sentencing. 
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This was lowered from 10 years in 2002,221 resulting in an average minimum period for 2003 
of 7 years.222 The average minium period dropped even further in 2004 to 5 years, but then 
increased in 2006 to 9 years.223 At the end of the minimum term, the New Zealand Parole 
Board considers whether the offender should be released and what, if any, conditions are to 
be imposed.224 As part of its deliberations, the Parole Board requests a psychological 
evaluation and risk assessment of the offender.225 Once an offender is released from a 
sentence of preventive detention, he or she is under supervision of the Parole Board for life, 
unless otherwise released by the Board.226 

Issues 

4.48 An effective use of sentencing options designed for serious offenders arguably could render 
post-sentence continuing detention and extended supervision schemes unnecessary: those 
offenders likely to be dangerous on their release from prison would be sentenced to longer, or 
even indefinite, sentences. In Canada and the United Kingdom, there appears to have been a 
focus on improving the range of sentencing options and arrangements for managing offenders 
in the community. These jurisdictions have no formal power to order the continuing detention 
of offenders who do not have a mental disorder post-sentence, although in cases where police 
are concerned about the behaviour of released offenders, they may apply for civil preventive 
orders which on breach, are punishable by a term of imprisonment [see further [4.118]–[4.119] 
(UK) and [4.131]–[4.133] (Canada)]. In New Zealand, there has been a steady growth in the 
use of indefinite sentences in recent years, but like Victoria, New Zealand has also introduced 
a form of post-sentence extended supervision for certain high-risk offenders. 

 
4.49 The more sparing use of these kinds of sentencing options in Victoria may be partly due to the 

structure of indefinite sentences and the serious offender provisions,227 including the relevant 
criteria for risk. Statements from the High Court and other courts of appeal cautioning that 
these powers should be exercised sparingly are another relevant factor. Lower usage may 
also be a product of a failure to identify the risk posed by particular offenders (for example, 
through the preparation of pre-sentence psychiatric reports) prior to sentencing.  

 
4.50 Indefinite sentences and extended sentences are liable to be criticised on many of the same 

grounds as post-sentence detention and supervision schemes, including the difficulty of 
predicting the risks of reoffending, and the perception that orders ‘punish’ people for who they 
are and what they might do, rather than for their past offences (see further Chapter 6).  

 

                                                      
221  Spier and Lash (2004), above n 216, 108. See also Goff (2005), above n 217. 
222  Email from Psychological Services, New Zealand Department of Corrections, 4 December 2006. 
223  Ibid. 
224  New Zealand Department of Corrections, ‘Reducing Re-Offending Fact Sheet – Parole’ (2006) 

<http://www.corrections.govt.nz/public/aboutus/factsheets/reducingreoffending/parole.html> at 2 November 
2006  

225  Vess (2005), above n 215, 357. 
226  New Zealand Department of Corrections, ‘Reducing Re-Offending Fact Sheet – Parole’ (2006) 

<http://www.corrections.govt.nz/public/aboutus/factsheets/reducingreoffending/parole.html> at 2 November 
2006 

227  For example, while the Victorian serious offender provisions simply provide that a court may impose a 
sentence that is longer than proportionate with the usual power to set a non-parole period, in some other 
jurisdictions (for example, Canada and United Kingdom) the orders are structured specifically to provide for 
a ‘punishment part’ or ‘custodial part’, which may be relatively short, with an extended period of supervision 
in the community. This may give courts greater confidence in distinguishing between that part of the 
sentence imposed on the grounds of punishment and denunciation, and that part imposed for a public 
protection purpose.  
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4.51 These concerns aside, it could be argued that sentencing options are a more transparent and 
just means of achieving community protection than post-sentence continuing detention or 
supervision schemes because the offender is aware at the time of sentencing of the 
consequences of his/her sentence. In comparison, continuing detention orders are not made 
until shortly before an offender’s sentence expires, and may not have been anticipated by the 
offender, who could otherwise have expected to be released without further restraint.  

 
4.52 Indefinite and extended sentences may also be regarded as superior to continuing detention 

and extended supervision schemes because they provide a more effective incentive to reform. 
From the time offenders are sentenced, they are aware that their release is contingent upon 
them demonstrating that they no longer pose a danger to the community. While continuing 
detention may arguably provide offenders with a similar incentive, this only applies once the 
offender has served his or her sentence and is due for release. An added risk of post-
sentence continuing detention is the possible effects on the willingness of other offenders 
serving prison sentences to participate in treatment. Offenders may avoid treatment out of a 
fear that information disclosed will later be ‘used against them’ in an application for extended 
supervision or detention, as has happened in the United States (see further page 22 onwards 
and page 71 onwards. 

 
4.53 An existing challenge of targeting these types of sentences effectively, and encouraging 

applications to be made where this is appropriate, is ensuring that proper risk assessments 
are carried out prior to sentencing. Concerns about the failure to identify high-risk offenders at 
the sentencing stage appears to have been one of the rationales in Scotland for establishing 
the Risk Management Authority (see further [4.123]–[4.127]). Ideally, indefinite sentences and 
other ‘serious offender’ sentencing options should allow for early risk assessment so that 
measures can also be put in place at an early stage to treat the offender and work towards the 
offender’s rehabilitation.  

 
4.54 Even if risk assessments were conducted at an early stage in the process, and greater use 

were made of current sentencing provisions, it could be argued that an effective use of 
sentencing options will only ever provide a partial solution to managing the risk posed by high-
risk offenders. For some offenders, the risk of reoffending may only become apparent part-
way through a sentence. One possible solution to this dilemma is to allow for such sentences 
to be imposed after an offender has already been sentenced if new evidence arises (for 
example in Canada an application for a dangerous offender sentence can be made up to six 
months after sentencing if there is new evidence–see further [4.32]). 

 
4.55 An offender’s rehabilitation is also linked to whether initial risk assessments are followed up by 

the provision of appropriate programs in prison. Concerns were raised during consultations 
that this may not be occurring because indefinite sentences have a nominal period, rather 
than a non-parole period. It appears that in practice, while a non-parole period in a 
conventional sentence ‘triggers’ the provision of sex offender programs, for example, the 
nominal period set as part of an indefinite sentence may not always do so.228 There are also 
concerns about the effect of a high-risk offender’s security classification on the provision of 
treatment; for example, offenders who are classified as high-security may be excluded from 
programs that are provided in a low security facility. 

                                                      
228  This issue was raised at a meeting between the Sentencing Advisory Council and legal and medical 

professionals 17 August 2006.  
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During Sentence: Managing High-Risk Offenders in Victoria 

Introduction 

4.56 This section considers the current approach in Victoria to the management of high-risk 
offenders during sentence—including their supervision through the discretionary granting of 
parole. Prison-based sex offender treatment programs and violent offender programs aimed at 
facilitating rehabilitation are also relevant to the management of high-risk offenders during 
sentence; these are discussed at [3.50] to [3.93]. 

Parole 

4.57 In Victoria, if a court imposes a sentence of over two years’ imprisonment, it ordinarily must 
set a non-parole period.229 A non-parole period is the minimum term an offender must serve in 
prison before becoming eligible to be released on parole. Courts have discretion not to set a 
non-parole period at all if the nature of the offence or the past history of the offender makes it 
inappropriate to allow for possible release on parole.230 

 
4.58 The main purpose of parole is to supervise the reintegration of offenders into the community. 

The Adult Parole Board (APB) determines whether offenders should be released into the 
community at the expiry of the non-parole period. The membership of the Adult Parole Board 
includes judges and members who are appointed to represent the community’s interests. 

 
4.59 The APB meets with offenders early on during their prison sentences to ensure that offenders 

undertake appropriate programs aimed at helping them reintegrate into the community. When 
deciding whether to release an offender on parole, the Board considers the protection of the 
community, the rights of victims, the intentions of the sentencing body and the needs of the 
offender. In the period 2004–2005, the Board considered 7,515 cases, interviewed 1,674 
offenders in prison and made 1,538 parole orders.231 Parole was denied in 159 cases and 
parole orders cancelled in 456 cases. Of the parole orders cancelled, 258 were because of a 
failure to comply with the conditions of parole and 198 because of further conviction and 
sentence.232 

 
4.60 Parole orders include conditions that, for example, instruct parolees when to report, require 

them to stay within Victoria and prevent them changing address or employment without the 
permission of a community corrections officer.  

 
4.61 The APB is able to impose onerous parole conditions, including curfews, strict conditions 

about where a parolee may reside, requirements to attend treatment programs, random 
substance testing and restrictions upon where the parolee may go and with whom he/she can 
associate. 

 
4.62 The main advantage of the parole system is that it ensures that offenders are supervised and 

supported as they reintegrate into the community. It is based on the notion that supervision in 
the community is conducive to rehabilitation and that this is preferable to releasing an offender 
unconditionally without any support when the full sentence of imprisonment has been served.  

                                                      
229  Sentencing Act 1991 (Vic) s 11. 
 Table 11 in Appendix 2 provides an overview of the legislation allowing for parole across Australia. 
230  Sentencing Act 1991 (Vic) s 11(1). 
231 Adult Parole Board of Victoria (2005), above n 139, 4.  
232  Ibid. 
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Issues 

4.63 The parole system is based on the premise that there are adequate services to assist 
parolees to reintegrate into the community. The Chairperson of the APB, the Honourable 
Justice Murray Kellam AO, has pointed out that ‘community mental health services that are 
available to parolees are scarce and do not provide the level of safety the community requires, 
let alone the level of psychiatric support required by the many offenders who suffer from 
psychiatric and psychological problems’.233 For parole to work properly, there is a need for 
adequate resourcing for appropriate accommodation such as ‘half-way houses’ and support 
services. 

 
4.64 In the case of serious sex offenders, their participation in sex offender treatment during their 

sentence is likely to be one of the issues taken into account by the Parole Board in 
determining if parole should be granted. Consequently, any delays in providing offenders with 
access to treatment ultimately may affect the chances of an offender being granted parole.  

 
4.65 As discussed above, some jurisdictions, such as the United Kingdom, have introduced a 

power to order an extended period of parole for sexual and violent offenders instead of, or in 
addition to, other indeterminate sentencing orders and mechanisms allowing for post-sentence 
supervision. These orders are made at the point of sentencing. While this form of order may 
avoid some of the criticisms of post-sentence supervision by virtue of being made at the point 
of sentencing, such an order is likely to suffer from similar problems as those identified with 
longer than proportionate sentences. These problems include predicting in advance the 
possible risk an offender may pose to community safety some years after initial sentencing. 

 
4.66 It might also be argued that offenders who pose the highest risk of reoffending should be 

managed under different arrangements to the general prison population in order to respond 
better to the potential risk these offenders pose from the point of sentencing. The Serious 
Offenders Review Council (SORC) operating in NSW has been suggested as one possible 
model. The SORC’s functions include providing advice on the security classifications, 
placement and case management of prison inmates classed as ‘serious offenders’. The 
SORC also advises the NSW Parole Authority concerning the release of serious offenders and 
provides reports about these offenders to the Supreme Court and the Minister for Justice.234 
The Risk Management Authority recently established in Scotland may provide another model 
for consideration. Possible alternative management models are further discussed below. 

Post-Sentence: Current Options in Victoria 

4.67 In Victoria there are currently a number of legal approaches to managing the risk posed by 
sex offenders in the community, including offenders who have reached the end of their 
sentence. These are: 
• a post-sentence extended supervision scheme, that requires offenders to comply with a 

number of conditions, including supervision and residence requirements; and 
• other strategies aimed at preventing known sex offenders from coming into contact with 

potential victims (including sex offender registration, and offences such as loitering near 
schools or other places that children are known to frequent). 

                                                      
233  Ibid 6. 
234  NSW Department of Corrective Services, Serious Offenders Review Council (2005) 
 <http://www.dcs.nsw.gov.au/offender_management/SORC/index.asp> at 25 August 2006. 
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Post-Sentence Extended Supervision: An Overview 

Introduction 

4.68 Extended supervision involves an order being made towards the end of an offender’s prison 
sentence, requiring the offender to be subject to ongoing supervision in the community upon 
release. In recent years, five Australian states, including Victoria, have introduced schemes 
which enable the post-sentence supervision of sex offenders in the community.235 In three of 
these states extended supervision operates in conjunction with a continuing detention 
scheme. New Zealand has also introduced an extended supervision scheme. 

 
4.69 The Victorian scheme of extended supervision orders was introduced by the Serious Sex 

Offenders Monitoring Act 2005 (Vic) which commenced operation on 26 May 2005. The main 
purpose of the scheme is to enhance community protection.236 

 
4.70 The Secretary to the Department of Justice may apply to the Supreme or County Court for an 

extended supervision order of up to 15 years for ‘serious sex offenders’.237 The definition of 
‘serious sex offenders’ covers those serving a prison sentence for a wide range of offences 
against children including rape, indecent assault, the possession of child pornography as well 
as other offences including bestiality or loitering near schools.238 The definition does not 
include sexual offences committed against adults. The application must be accompanied by 
an assessment report from a psychologist, psychiatrist or specified health service provider.239 
A court may only make an extended supervision order if it is satisfied, to a high degree of 
probability, that the offender is likely to commit a sexual offence if released in the community 
after serving a prison sentence.240 

 
4.71 An extended supervision order contains a number of conditions including that the offender:241 

• not commit an offence; 
• report to and receive visits from the Secretary to the Department of Justice or his/her 

nominee; 
• not move to a new address without prior written consent; 
• not leave Victoria without permission; and  
• obey any instructions given by the Adult Parole Board such as when the offender must be 

at home and places that the offender must not visit. 
 
4.72 As at 18 July 2006, nine extended supervision orders had been granted by the courts.242 Eight 

of these are still in place, with one having been suspended due to the person breaching the 
conditions of the order and being returned to custody. Only a minority of offenders have 
contested the application for an extended supervision order in court—most have been made 
by consent. The conditions that have been made under extended supervision orders by the 

                                                      
235  Victoria, New South Wales, Queensland, South Australia and Western Australia.  
 The legislative provisions for these schemes are set out in Table 12 in Appendix 2. 
236  Serious Sex Offenders Monitoring Act 2005 (Vic) s 1. 
237  Serious Sex Offenders Monitoring Act 2005 (Vic) s 14. 
238  Serious Sex Offenders Monitoring Act 2005 (Vic) Schedule to s 3(1). 
239  Serious Sex Offenders Monitoring Act 2005 (Vic) ss 6–7. 
240  Serious Sex Offenders Monitoring Act 2005 (Vic) s 11(1). 
241  Serious Sex Offenders Monitoring Act 2005 (Vic) s 15. 
242  Letter from Corrections Victoria, 31 July 2006. 
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Parole Board include curfews, outings only under escort and a requirement to live in a 
temporary centre established by Corrections Victoria within the walls of Ararat Prison.  

The Serious Sex Offenders Monitoring (Amendment) Act 2006 

4.73 Recent amendments have been made to the conditions available under an extended 
supervision order in Victoria in response to the ruling of the Supreme Court of Victoria in 
Fletcher v The Secretary to the Department of Justice and Anor.243 Fletcher was placed on an 
extended supervision order by consent on 26 May 2006. The order came into effect on 12 
June 2006 for a period of five years. On 7 June 2006, the Adult Parole Board gave a number 
of instructions and directions to Fletcher, including the direction that he ‘reside at the Extended 
Supervision Order Temporary Accommodation Unit in Ararat and not move from this address 
without prior written consent of the Secretary to the Department of Justice’.244  

 
4.74 Pursuant to this direction, from 12 June 2006 until 9 August 2006, Fletcher lived at the 

Wimmera Unit Annexe, which forms part of the Ararat prison buildings. On 9 August 2006, he 
was transferred to a building on land that was previously part of Ararat prison, but had been 
degazetted by an Order in Council. This building is located inside the walls of the prison.  

 
4.75 Fletcher applied to the Supreme Court of Victoria for judicial review as to whether the Adult 

Parole Board had the power under the Act to give this type of direction.  
 
4.76 Justice Gillard confirmed that the Adult Parole Board clearly had the power under the Act to 

issue instructions or directions as to where Fletcher was to live.245 However, he suggested this 
power is only to be exercised in accordance with the purposes of the conditions of the order 
as set out in the Act, which are to ensure that the community is adequately protected by 
monitoring the offender and to promote the rehabilitation and care and treatment of the 
offender.246 The direction given to Fletcher requiring him to live on the grounds on the prison 
was found by Justice Gillard to be contrary to the purposes of the Act: 

The power given to the Board to include an instruction or direction as to where an offender 
may lawfully reside is not lawfully exercised by requiring him to reside in a place other than 
in the community…to incarcerate a person inside prison walls, even though on land which 
is now degazetted as a prison, does not constitute a lawful exercise of the power. In those 
circumstances the person is not residing in the community.247 

 
4.77 In response to this decision, the government passed the Serious Sex Offenders Monitoring 

(Amendment) Act 2006, which commenced operation on 10 October 2006.248 The 
amendments authorised the Adult Parole Board to give an instruction or direction requiring an 
offender to live on land which is situated within the perimeter of the prison, but which does not 
form part of the prison itself.249 The amendments make clear that a direction or instruction to 
that effect is to be considered as releasing the offender into the community, to live in the 

                                                      
243   [2006] VSC 354 (Unreported, Gillard J, 27 September 2006) (‘Fletcher’) 
244   Ibid [12]. 
245   Serious Sex Offenders Monitoring Act 2005 (Vic) s 16(3)(a).  
246   Serious Sex Offenders Monitoring Act 2005 (Vic) s 1. 
247   [2006] VSC 354 (Unreported, Gillard J, 27 September 2006) [69]. 
248   Serious Sex Offenders Monitoring (Amendment) Act 2006 (Vic) s 2.  
249   Serious Sex Offenders Monitoring (Amendment) Act 2006 (Vic) s 3. 
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community.250 These changes apply to all extended supervision orders, irrespective of when 
the order was made.251 

Issues  

4.78 Many of the issues that post-sentence continuing detention schemes raise apply equally to 
extended supervision. Should continuing detention be introduced to operate in conjunction 
with the current extended supervision scheme, consideration would also need to be given to 
what the relationship should be between these two schemes. This issue is explored in Chapter 
1:. 

 
4.79 It could be argued that the recent amendments to the extended supervision scheme in effect 

have introduced a form of continuing detention in Victoria. It could also be argued that the 
direction to courts to treat a residence condition requiring the offender to live on the grounds of 
a prison as ‘living in the community’ undermines the original intention of the Act—that is, to 
allow the offender to be supervised in the community for the protection of the community and 
to facilitate his or her rehabilitation. In reality, this may simply reflect difficulties experienced by 
Corrections in locating appropriate housing for offenders in the community (see further 
[6.248]–[6.251]). Similar issues are likely to arise if the Victorian Government decides to 
introduce a form of continuing detention that involves the detention of offenders in a facility in 
the community (such as a supported hostel). 

 
4.80 This raises the question of whether the challenges in finding suitable accommodation for 

serious offenders who have already served their sentence are a justifiable, and/or sufficient 
basis upon which to detain them either in prison, or on prison grounds: to what extent should 
the state be responsible for establishing conditions in the community that will protect the 
community while resulting in the minimum infringement on an offender’s liberty? This is a 
question to which there are unlikely to be any easy answers. In the following Chapter we 
consider some of the basic objections to continuing detention and some of the arguments in 
favour such a scheme. Ultimately any government must grapple with the practical issues of 
managing high-risk offenders in a community which is increasingly sensitive to the risks these 
offenders pose. 

Preventive Offences  

4.81 In Victoria252 a number of specific offences are directed at known sex offenders to prevent 
them coming into contact with children. For example, the offence of ‘loitering near schools’ 
creates a criminal offence for convicted sex offenders who loiter in areas where children are 
likely to be present. If the person has previously been sentenced as a ‘serious sexual 
offender’, the maximum penalty for this offence is five years’ imprisonment. In all other cases, 
the maximum penalty is two years’ imprisonment.253  

 

                                                      
250   Serious Sex Offenders Monitoring (Amendment) Act 2006 (Vic) s 3. 
251    Serious Sex Offenders Monitoring (Amendment) Act 2006 (Vic) s 4. 
252  New South Wales, the Northern Territory and Tasmania have similar offences in relation to convicted sex 

offenders loitering in areas frequented by children. See Police Offences Act 1935 (Tas) s 7A; Summary 
Offences Act 1988 (NSW) s 11G; Summary Offences Act 1923 (NT) s 47AC. 

253  Crimes Act 1958 (Vic) s 60B. If an offender has been convicted of one of a range of offences including 
sexual offences, obscene exposure and offences under the Prostitution Control Act 1994 (Vic) and is found 
loitering without reasonable excuse in or near a school, kindergarten or child care centre or a public place 
within the meaning of the Summary Offences Act 1966 (Vic) regularly frequented by children and in which 
children are present at the time of loitering, the offender may be found guilty of this offence. 
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4.82 In order to convict a person of this offence, the prosecution is not required to prove that there 
was any intention on the part of the defendant to engage in any sexual offences against a 
child. In DPP v Field,254 the Court held that nothing in the legislation suggests that any 
intention is required, in contrast to other statutes which specifically refer to loitering with a 
particular intent.255  

 
4.83 This offence appears to place an onerous burden on convicted sex offenders who are not 

under any supervision order, but who may be convicted of an offence by their mere presence 
in a place where children are present, if they cannot provide a ‘reasonable excuse’. It is not 
clear what would constitute a reasonable excuse. The then Attorney-General Jan Wade made 
this observation in relation to the liability of a convicted sex offender eating at McDonald’s, 
when the provision creating this offence was debated in Parliament: 

A person who is actually dining at McDonald’s will no doubt be considered to have a 
reasonable excuse for being there; but a person who sits in front of a cold hamburger for 
the whole afternoon will almost certainly not have a reasonable excuse for doing so.256 

 
4.84 Over the period 2000/01 to 2005/06, there were 96 findings of guilt in relation to this offence, 

34 of which resulted in sentences of imprisonment.257 Frequently this offence was charged 
alongside more serious sexual offences. In the matter of R v Roberts,258 the accused was also 
sentenced for a number of sexual offences against children which occurred in public places, 
namely in the toy section of a department store in Melbourne and a public library. The 
accused also attended these locations on four occasions when no actual offending against a 
child took place. He was sentenced for four charges of ‘loitering near school etc’ based on his 
attendance at these places on these occasions.  

 
4.85 In R v Garratt,259 the accused was sentenced for several sexual offences against three child 

victims. He was also charged with ‘loitering near school etc’ based on the fact that he had 
attended the school of one of his victims in his vehicle. He received six months’ imprisonment 
on that charge, to be served cumulatively with other sentences of imprisonment imposed at 
the same time. 

 
4.86 A number of offences also apply to offenders who are registered under the Sex Offender 

Registration Act 2004 (Vic) including failing to comply with reporting obligations without a 
reasonable excuse,260 and providing false or misleading information.261 A registered sex 
offender is prohibited from applying for, or engaging in ‘child-related employment’ (including as 
a volunteer or unpaid community work under a sentencing order).262 These offences are 

                                                      
254  [2001] VSC 472 (Unreported, Ashley J, 29 November 2001). 
255  See Summary Offences Act 1966 (Vic) s 49B. The section refers to a ‘known or reputed thief or drug dealer’ 

who is found ‘loitering with intent to commit an indictable offence’.  
256  Victoria, Parliamentary Debates, Legislative Assembly, 23 November 1993, 2116 (Jan Wade, Attorney 

General). 
257  Magistrates' Court data cube (08/08/2006). 
258  [2000] VSCA 46 (Unreported, Charles and Callaway JJA and Coldrey AJA, 23 March 2000). 
259  [2002] VSCA 160 (Unreported, Phillips CJ, Phillips and Chernov JJA, 27 September 2002). 
260  Sex Offender Registration Act 2004 (Vic) s 46. 
261  Sex Offender Registration Act 2004 (Vic) s 47. 
262  Sex Offender Registration Act 2004 (Vic) s 68. ‘Child related employment’ is defined under section 67 as 

employment involving contact with a child in connection with a range of services and institutions including: 
child care centres, child minding services, educational institutions (including schools, universities and TAFE 
colleges), coaching or private tuition services, refuges or other residential services used by children, 
overnight camps for children, and clubs, associations and movements (such as sporting or recreational 
clubs) that provide services or conduct activities for, or directed at, children or whose membership is largely 
children. 
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punishable by a fine of 240 penalty units ($25,783)263 or two years’ imprisonment. Registration 
requirements continue to apply to offenders after their sentence has expired. 

Sex Offender Registration 

4.87 In 2000, New South Wales was the first Australian jurisdiction to introduce a system for 
registering sex offenders under the Child Protection (Offenders Registration) Act 2000 (NSW). 
This provided the impetus for the establishment of a national scheme and all Australian states 
and territories have now introduced legislation requiring sex offenders on release from prison 
to register with the Australian National Child Offender Register (ANCOR).264 This requires 
offenders to notify police of their address, places they frequent, car registration and other 
personal details.  

 
4.88 In Victoria, the purpose of the Sex Offenders Registration Act 2005 (Vic) is to require sex 

offenders to keep the police notified of their whereabouts and inform them of their personal 
details in order to reduce the likelihood that they will reoffend.265  

 
4.89 Offenders must report to police within 28 days of being sentenced or released from prison.266 

They must notify police of their name, address, date of birth, distinguishing features such as 
tattoos, the address at which they usually live and the names and ages of any children who 
usually live in the same household.267  

 
4.90 Registered offenders must then report annually268 and report any changes to relevant personal 

details.269 The length of the reporting period differs according to the seriousness of the offence 
committed, ranging from eight years to life. The punishment for failing to comply with any 
reporting obligations without a reasonable excuse is 240 penalty units ($25,783)270 or 
imprisonment for two years. 

 
4.91 Registered sex offenders are also prohibited from child-related employment such as working 

in schools, clubs, associations and movements that provide services or conduct activities for 
children, religious organisations, fostering children and baby-sitting or child minding services 
arranged by a commercial agency.271 

 
4.92 Sex offender registers assist police in monitoring the whereabouts of sex offenders and 

facilitate the investigation and prosecution of any further offences. However maintaining such 
registers can be resource intensive and can add a level of complexity to the conditions 
imposed in supervising sex offenders under other orders, such as the Sex Offenders 
Monitoring Act 2005 (Vic). Further, it could be argued that while the state has a valid interest 
in protecting the community from high-risk offenders, the danger is that in seeking to achieve 
this objective, the net may be cast too broadly. This may result in those at little risk of 

                                                      
263  The value of a penalty unit fixed under section 6 of the Monetary Units Act 2004 (Vic) for the financial year 

commencing 1 July 2006 is $107.43: Victorian Government Gazette, 6 April 2006, 680.  
264 Table 13 in Appendix 2 sets out the relevant legislation in Australian jurisdictions.   
265  Sex Offenders Registration Act 2004 (Vic) s 1. 
266  Sex Offenders Registration Act 2004 (Vic) s 12. 
267  Sex Offenders Registration Act 2004 (Vic) s 14. 
268  Sex Offenders Registration Act 2004 (Vic) s 16. 
269  Sex Offenders Registration Act 2004 (Vic) s 17. 
270  The value of a penalty unit fixed under section 6 of the Monetary Units Act 2004 (Vic) for the financial year 

commencing 1 July 2006 is $107.43: Victorian Government Gazette, 6 April 2006, 680.  
271  Sex Offenders Registration Act 2004 (Vic) ss 67–68. 
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reoffending being captured under the scheme, and resources being misdirected. Another 
concern expressed about these types of registers is that information may be misused. While 
access to information in the Register is restricted272 and persons with access must not 
disclose personal information,273 registration could potentially lead to ‘vigilantism’ if the 
whereabouts of sex offenders became known to the public. 

Options for Reform 

Introduction 

4.93 This section examines some of the options for reform and the models introduced in Australia 
and overseas for managing high-risk offenders and other high-risk groups in the community. 

Continuing Detention and Other Australian Approaches 

Continuing Detention in Queensland, Western Australia and New South Wales 

4.94 Queensland, Western Australia and New South Wales now have legislative schemes aimed at 
sex offenders that allow for post-sentence preventive detention in prison as well as 
supervision in the community. These schemes are explored in detail in Chapter 6. 

Civil Preventive Orders 

4.95 Some Australian jurisdictions, as in the United Kingdom and Canada, have introduced specific 
forms of civil orders that can be applied for, even once an offender is no longer under 
sentence. Both New South Wales274 and Western Australia275 have introduced child protection 
prohibition orders which police may apply for. An application for these orders can be made in 
relation to a person who has previously been sentenced for certain offences and who is 
eligible to be registered on the sex offender registers for those states. The maximum term of 
these orders is five years or, in the case of a young person, two years.276  

 
4.96 The court may make the order if satisfied that ‘the person poses a risk to the lives or sexual 

safety of one or more children, or children generally’ and ‘the making of the order will reduce 
that risk’.277 In determining whether the person is a risk, the court is required to take a number 
of factors into account, including the effect of the order on the person in comparison with the 
level of the risk that the person might commit another registrable offence.278 

  
4.97 The orders may prohibit the offender from associating with, or having other contact with 

specified people or kinds of people, being in specified locations or kinds of locations, or 
engaging in certain behaviour. The court may also prohibit the person from being in certain 

                                                      
272  Sex Offenders Registration Act 2004 (Vic) s 63. 
273  Sex Offenders Registration Act 2004 (Vic) s 64. 
274  Child Protection (Offenders Prohibition Orders) Act 2004 (NSW). 
275  Community Protection (Offender Reporting) Act 2004 (WA) Part 5. 
276    Child Protection (Offenders Prohibition Orders) Act 2004 (NSW) s 6; Community Protection (Offender 

Reporting) Act 2004 (WA) s 91. 
277   Child Protection (Offenders Prohibition Orders) Act 2004 (NSW) s 5(1); Community Protection (Offender 

Reporting) Act 2004 (WA) s 90(1).  
278  Child Protection (Offenders Prohibition Orders) Act 2004 (NSW) s 5(3); Community Protection (Offender 

Reporting) Act 2004 (WA) s 90(3). 
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types of employment. The maximum penalty for breaching the order is two years’ 
imprisonment.279 The Queensland Police Minister has announced that similar orders will be 
introduced in Queensland later this year.280 

 
4.98 While in the United Kingdom and Canada these orders exist independently of any post-

sentence supervision scheme, in New South Wales and Western Australia they operate 
alongside continuing detention and supervision schemes. 

Specialist Models for the Management of High-Risk People 

4.99 In some Australian jurisdictions, special bodies have been established to oversee the 
management of high-risk people serving sentences in prison and in the community. New 
South Wales has established a Serious Offenders Review Council (SORC) which is an 
independent statutory authority established by the Crimes (Administration of Sentences) Act 
1999 (NSW). The functions of the SORC include the provision of advice on the security 
classification, placement and case management of prisoners who are classified as ‘serious 
offenders’.281 The SORC also has a number of other advisory roles, including in relation to 
release decisions made by the Parole Authority,282 and applications made by prisoners to the 
Supreme Court to set a specified term and a non-parole period for existing life sentences.283 
The membership of the SORC includes judicial members, officers of the Department of 
Corrective Services and community representatives.  

 
4.100 The Victorian Multiple and Complex Needs Initiative (MACNI) is a local example of a multi-

agency management approach for managing people at high risk of harming themselves or 
others. The MACNI’s client group is people who have a cognitive impairment, rather than 
people who necessarily have been convicted of serious offences. While the ‘target group’ of 
the scheme is quite different to that with which this report is concerned, the scheme itself 
provides an interesting model for the multi-disciplinary management of people who may 
benefit from the more active involvement of a range of agencies in providing supervision and 
support.  

 
4.101 The ‘application’ process under the MACNI model is significantly different to the other 

approaches discussed in this paper as it does not involve an application being made to a court 
for an order for supervision, detention or treatment. Rather people enter the scheme by way of 
a referral from service providers working with the individual, family members, court support 
services, correctional services or from the individuals themselves.284 

 
4.102 All referrals must be made to the Regional Co-ordinator.285 The co-ordinator provides an initial 

point of contact for referrals and provides advice as to whether the person appears to meet 
the eligibility criteria. The reason for this intermediate step is to provide a controlled ‘gateway’ 
into the system and to ensure that net-widening does not occur. Referrals will not progress 

                                                      
279  Child Protection (Offenders Prohibition Orders) Act 2004 (NSW) s 13(1). 
280  Rosemary Odgers, ‘Tags for Pedophiles’, The Courier Mail (Brisbane), 11 July 2006.  
281  Crimes (Administration of Sentences) Act 1999 (NSW) s 197(2)(a). 
282  Crimes (Administration of Sentences) Act 1999 (NSW) s 197(2)(b). 
283  Crimes (Administration of Sentences) Act 1999 (NSW) s 197(2)(c). 
284  Victorian Government Department of Human Services, Multiple and Complex Needs Initiative (2004) 2. 
285  Victoria is divided into eight regions, each of which has a co-ordinator. 
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beyond this point unless the Regional Co-ordinator is satisfied that existing service system 
responses are inadequate for the individual concerned.286 

 
4.103 If the Regional Co-ordinator is of the opinion that the person referred may be eligible for the 

MACNI, the referral will be forwarded to the Multiple and Complex Needs Panel (‘the Panel’) 
as established under the Human Services (Complex Needs) Act 2003 (Vic).287 The Panel is 
made up of fourteen members.288 Members are appointed on the basis that they have 
‘significant knowledge of or significant experience’ in a variety of service delivery areas.289 The 
Panel then considers whether the person meets the criteria set out in the Act. If deemed to be 
eligible, the person is then referred to Care Plan Assessments Victoria (CPAV) for 
assessment.290 

 
4.104 The Multiple and Complex Needs Panel does not have the ability to make orders compelling 

individuals to submit to treatment; involvement with the initiative is on a voluntary basis. 
However it is up to the Panel to decide whether a person is eligible to be dealt with under the 
scheme and whether the person should be placed on a ‘care plan’.  

 
4.105 The Multiple and Complex Needs Panel has the responsibility of deciding whether a person 

meets the criteria set out in the Human Services (Complex Needs) Act 2003. A person being 
dealt with under this regime must: 
• have attained 16 years of age and appear to satisfy two or more of the following criteria: 

o have a mental disorder within the meaning of the Mental Health Act 1986;  
o have an acquired brain injury;  
o have an intellectual impairment; or 
o be an alcoholic or drug-dependent person within the meaning of the Alcoholics and 

Drug-dependent Persons Act 1968;  
• have exhibited violent and dangerous behaviour that has caused serious harm to himself 

or herself or some other person or is exhibiting behaviour which is reasonably likely to 
place himself or herself or some other person at risk of serious harm; and  

• be in need of intensive supervision and support and would derive benefit from receiving 
coordinated services in accordance with a care plan under this Act that may include 
welfare services, health services, mental health services, disability services, drug and 
alcohol treatment services or housing and support services.291 

 
4.106 This threshold for eligibility for services was intentionally set very high to limit operation of the 

initiative only to those with exceptional needs. The characteristics listed here reflect those of 
the individuals profiled in the development of this Act.292 If a person is deemed to be eligible, 
they are then assessed by CPAV.293 

                                                      
286  Victorian Government Department of Human Services, Responding to People with Multiple and Complex 

Needs Phase One Report, (July 2003) 36. 
287  Human Services (Complex Needs) Act 2003 (Vic) s 1. 
288  Human Services (Complex Needs)(Amendment) Act 2006 (Vic) s 3. The Panel was originally made up of 

seven members, but was increased to fourteen earlier this year. 
289  Human Services (Complex Needs) Act 2003 (Vic) s 6(5). 
290  Victorian Government Department of Human Services, Care Plan Assessments Victoria,  
 The Multiple and Complex Needs Initiative <http://www.dhs.vic.gov.au/complexclients/cpav.htm>  at 16 

October 2006. 
291  Human Services (Complex Needs) Act 2003 (Vic) s 15. 
292  Victoria, Parliamentary Debates, Legislative Assembly, 27 August 2003, 82 (Bronwyn Pike, Minister for 

Health). 
293  Victorian Government Department of Human Services, Care Plan Assessments Victoria, The Multiple and 

Complex Needs Initiative <http://www.dhs.vic.gov.au/complexclients/cpav.htm> at 16 October 2006. 
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4.107 In making their decision the Panel has regard to the referral form provided to it, however it can 
also permit service providers currently engaged with the person to release personal or health 
information.294 

 
4.108 The CPAV is multidisciplinary to reflect the complex and varied challenges which face these 

individuals and to provide a holistic approach to creating the most appropriate care plan. The 
CPAV team currently includes people who have experience working in the disability sector, 
social workers with various areas of expertise and experience and a forensic psychologist. 

 
4.109 The role of the CPAV is to undertake a comprehensive assessment of each individual referred 

to it by the Panel. Where possible, people are assessed in their own environment. Once the 
assessment has taken place, the CPAV makes a recommendation to the Panel as to whether 
a care plan should be implemented. A draft care plan is submitted to the Panel, which can 
accept or reject the CPAV’s recommendation as to whether the person should be placed on a 
care plan. If it accepts the recommendation, the Panel can then adopt the care plan, with or 
without modification.295 

 
4.110 A care plan cannot be for a period of more than 12 months296 and can only be extended for a 

further 12 months.297 The care plan co-ordinator is also required to provide reports to the 
Multiple and Complex Needs Panel when requested and/or every six months.298  

4.111 In two years of operation, the initiative has received approximately 300 consultations. More 
than 80 per cent of these appeared to meet the eligibility criteria, however only 39 cases were 
referred to the Panel. This was due to the large number of referrals that were resolved at the 
regional gateway level as a result of ‘improved cross-program co-ordination’.299 

 
4.112 In relation to those who have been placed on a care plan by the Panel, the Minister for Health 

reported improved stabilisation in accommodation arrangements, a decrease in accident and 
emergency department admissions, better identification of health care requirements and 
improved co-operation and goodwill between service providers.300 

United Kingdom Multi-Agency Public Protection Arrangements 
(MAPPA) and Sex Offences Prevention Orders (SOPO). 

4.113 The criminal justice response to managing violent and sex offenders is supported in the United 
Kingdom by the new Multi-Agency Public Protection Arrangements (MAPPA). These 
arrangements were put on a statutory footing in 2000 with the introduction of the Criminal 
Justice and Court Services Act 2000 (UK) and were re-enacted under the Criminal Justice Act 
2003 (UK). The purpose of these arrangements is to improve the management of high-risk 
offenders in the community.  

 
 
 
 

                                                      
294  Victorian Government Department of Human Services, Multiple and Complex Needs Initiative (2004) 3. 
295  Human Services (Complex Needs) Act 2003 (Vic) s 21. 
296  Human Services (Complex Needs) Act 2003 (Vic) s 21(2)(b). 
297  Human Services (Complex Needs) Act 2003 (Vic) s 24(4). 
298  Human Services (Complex Needs) Act 2003 (Vic) s 22. 
299  Victoria, Parliamentary Debates, Legislative Assembly, 10 August 2006, 2802 (Bronwyn Pike, Minister for  

Health).  
300  Ibid. 
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4.114 The MAPPA apply to offenders: 
• on licence (parole);  
• subject to a sentence of extended supervision; and  
• who have reached the end of their sentence but who are still considered at risk of serious 

offending.  
 
4.115 Section 325 of the Criminal Justice Act 2003 (UK) makes it mandatory for the police, prison 

and probation services (acting as the ‘responsible authority’) in each of the local areas of 
England and Wales to put in place arrangements for the purpose of assessing and managing 
the risks posed by violent or sex offenders. There are requirements for these agencies to 
monitor the arrangements and to prepare and publish an annual report on their operation.301 A 
number of other agencies are required to cooperate with the responsible authority including 
social services, job centres and local housing and education authorities. 

 
4.116 Those offenders who are deemed to pose a serious risk of harm to the public are classified as 

Level 3 offenders. These offenders are referred to as ‘the critical few’ who require more 
intensive supervision. Level 3 offenders are managed by Multi-Agency Public Protection 
Panels (or MAPPPs). Meetings of these panels are convened and coordinated by the police, 
probation and prison services and can include a range of agencies, such as local housing 
providers, social workers and health providers. This is illustrated in Figure 2 below.  

 
Figure 2:  Multi-Agency Public Protection Panel for Level 3 Offenders 

 
Source: Thames Valley, MAPPA, Annual Report 2005–2006 (2006) page 11.302  
Reprinted with permission of the Thames Valley Probation Area, United Kingdom. 

                                                      
301  Criminal Justice Act 2003 (UK) s 326. The Annual Reports for each area are published at: 
 <http://www.probation.homeoffice.gov.uk/output/page30.asp> at 20 November 2006. 
302 <http://www.probation.homeoffice.gov.uk/files/pdf/Thames%20Valley%20MAPPA%202006%20Report.pdf>  
 at 20 November 2006.  
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4.117 The MAPPPs monitor offenders under sentence in the community, as well as offenders who 
are no longer under sentence. While no power exists in the United Kingdom to make a form of 
extended supervision or detention order for offenders who do not have a mental condition, the 
MAPPA arrangements allow police to undertake close monitoring of the offender post-
sentence.  

 
4.118 Police in the United Kingdom can also apply for a civil preventive order known as a ‘sex 

offences prevention order’ (SOPO). These orders may be made by a court at the time of 
sentencing or applied for by the police against any sex offender whose behaviour in the 
community gives reasonable cause to believe that it is necessary for an order to be made.303 
The court must be satisfied that it is necessary to make the order ‘for the purpose of protecting 
the public or any particular members of the public from serious sexual harm from the 
defendant’.304 The order may contain conditions such as prohibiting the offender from 
frequenting places such as playgrounds or swimming pools, or living with children under 16 
years and can also be used to prohibit the offender from attempting to make contact with the 
victims of the offence from the point of sentence and for a minimum of five years to life upon 
release. The minimum duration of the order is five years.305 The maximum penalty for a 
breach of the order is five years’ imprisonment.306 

 
4.119 Over the period 2005/2006, 933 sex offences prevention orders were made.307 The United 

Kingdom Government has announced that it will shortly introduce violent offender orders that 
will operate in a similar way to sex offences prevention orders.308  

 
4.120 Some have argued that civil orders such as the sexual offences prevention order and similar 

orders are problematic because of their hybrid civil/criminal nature, particularly in relation to 
the appropriate burden and quantum of proof and admissible evidence. It is argued that these 
broad and powerful civil orders can come at the cost of the rights of the accused and can 
transgress fundamental legal principles.309  

 
4.121 While it is too early to tell what impact these changes have made on overall levels of 

reoffending, there is some evidence to suggest that these arrangements might have a positive 
impact on reducing the risk of sexual and violent reoffending. The most recent annual review 
reports that 1278 Level 3 offenders (in the highest risk category) were managed in 2005/2006, 
of whom 219 breached their licence (parole) conditions, 22 breached other orders (such as a 
SOPO), and 11 were charged with a serious further offence.310  

 
4.122 Clearly the way in which these arrangements are implemented in practice is likely to affect 

their potential to prevent further offending. Recent media reports suggest that the level of 

                                                      
303  Sexual Offences Act 2003 (UK) c 42, s 104. 
304  Sexual Offences Act 2003 (UK) c 42, s 104(1). 
305  Sexual Offences Act 2003 (UK) c 42, s 107. 
306  Sexual Offences Act 2003 (UK) c 42, s 113. 
307  Responsible Authority National Steering Group, MAPPA – The First Five Years: A National Overview of the 

Multi-Agency Public Protection Arrangements 2001-2006 (2006) Table 5. 
308    Ibid, Tables 2 and 4. 
309  Andrew Ashworth, ‘Social Control and “Anti-Social Behaviour”: The Subversion of Human Rights’ 2004 120 

Law Quarterly Review 263; see also Arie Freiberg, ‘Jurisprudential Miscegenation: Strict Liability and the 
Ambiguity of Crime’ in A. Brannigan, and G. Pavlich, (eds), Critical Studies in Social Control: The Carson 
Paradigm and Governmentality, (forthcoming). 

310  Responsible Authority National Steering Group, MAPPA – The First Five Years: A National Overview of the 
Multi-Agency Public Protection Arrangements 2001-2006 (2006) Table 5. 
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monitoring and supervision under the MAPPA may be inadequate in some cases.311 However, 
such arrangements may have the potential to improve coordination across agencies to 
manage offenders better in the community.  

Scottish Risk Management Authority 

4.123 The MacLean Committee on Serious Violent and Sexual Offenders was established in March 
1999 by the Scottish Executive to make recommendations for sentencing orders and the 
future management and treatment of serious sexual and violent offenders who may present a 
continuing danger to the public. The Committee reported in June 2000 and identified a need 
for an independent body that would have overall responsibility for ensuring regular reviews of 
high-risk offenders subject to the new form of indefinite sentence (an order for lifelong 
restriction), the maintenance and delivery of risk management plans, and assisting in 
managing the transition from prison back into the community.312   

4.124 The Risk Management Authority (RMA) was established in 2004 by the Criminal Justice 
(Scotland) Act 2003. The RMA consists of a Convenor and four Board members appointed by 
the Scottish Ministers on a part time basis, and is supported by a Chief Executive Officer and 
a small permanent staff. 

  
4.125 The responsibilities of the Authority include: 

• developing policy and carrying out and monitoring research in risk assessment and 
minimisation;  

• setting standards for and issuing guidance to those involved in the assessment and 
minimisation of risk; 

• accrediting people involved in risk assessment and minimisation and the methods and 
practices used in the assessment and minimisation of risk; and 

• carrying out education or training activities in relation to the assessment and minimisation 
of risk or to commission such activities.313 

 
4.126 In line with the recommendations of the MacLean Committee, once an order for lifelong 

restriction (OLR) has been made, the Risk Management Authority will also perform an 
important operational role in the management of serious offenders. The RMA will assume 
responsibility for approving and monitoring risk management plans (RMPs) developed for 
those high-risk sex and violent offenders who are sentenced to an OLR. Principal 
responsibility for the development and delivery of the RMP will rest, however, with the relevant 
‘Lead Authority’ for offenders subject to an OLR. The RMP will include details of the 
assessment of risk, what measures will be put in place to minimise the offender’s risk and how 
these measures will be coordinated.314 The RMA recommends that the Risk Assessment 
Report prepared for the High Court prior to sentencing should be used by the Lead Authority 
as a basis for developing the more detailed RMP which should occur ‘in the first months of the 
OLR being imposed’.315 

                                                      
311  For example, Panorama recently ran a story ‘Exposed: The Bail Hostel Scandal’ that suggested that child 

sex offenders were being housed in bail hostels with limited supervision at 
<http://news.bbc.co.uk/2/hi/programmes/panorama/6123534.stm> at 30 November 2006.  

312  Scottish Executive, Report of the Committee on Serious Violent and Sexual Offenders Chairman: Lord 
Maclean, SE/2000/68 (2000) 23. 

313  Scottish Executive (Justice) Risk Management Authority (2005) 
 <http://www.scotland.gov.uk/Topics/Justice/criminal/17309/14128>  at 30 July 2006. 
314  Risk Management Authority, Frequently Asked Questions (2006) 
 <http://www.rmascotland.gov.uk/faqs.aspx> at 1 November 2006. 
315    Ibid. 
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4.127 Offenders who receive an OLR will be subject to a licence for the rest of their lives on release 
from custody. The responsibility for when offenders on an order for lifelong restriction are to be 
released on license lies with the Parole Board of Scotland, once the ‘punishment part’ of the 
sentence has been served. The ‘punishment part’ is set by the Court at the time of sentencing 
when the order is imposed. This is the section of the sentence that is, firstly, the period of 
imprisonment that would have been appropriate if a finite term was imposed and secondly, the 
period of imprisonment that the court considers ‘would satisfy the requirements of retribution 
and deterrence (ignoring the period of confinement, if any, which may be necessary for the 
protection of the public)’.316 The Parole Board has the power to direct the Scottish Ministers to 
release an offender. 317 

 
4.128 One of the possible advantages of this type of model is that a body independent of Corrective 

Services is responsible for overseeing the development of a risk management strategy, 
ensuring that it is put in place in the early stages of an offender’s sentence, and that it is 
reviewed at regular intervals. This auditing role may assist in ensuring that these offenders are 
more actively managed during the term of their sentence and that programs and other 
opportunities that may aid in rehabilitation are made available. This issue is discussed further 
at [6.277]–[6.303].  

Canada 

4.129 Where Correctional Services Canada has reasonable grounds to believe that an inmate who 
is nearing the end of his/her sentence will, on release, potentially pose a threat, it provides 
police in the jurisdiction where the offender plans to live with a comprehensive information 
package (referred to as a Warrant Expiry Date package) prepared 90 days prior to the 
offender’s release to assist police in determining what action should be taken to prepare for 
the offender’s release and to minimise the risk of reoffending.318  

 
4.130 One of the options available to police is to apply for a recognisance under the Criminal Code 

(also referred to as a ‘peace bond’). These orders share some similarities with the sex 
offences prevention order operating in the United Kingdom (see [4.118] to [4.120]), but unlike 
these orders the peace bonds place positive obligations on offenders (such as reporting and 
treatment conditions). In this sense they achieve a similar purpose to the extended 
supervision order operating in Victoria. However, they are substantially shorter in duration, as 
they are limited to 12 months.319 An application for another order, however, can be made at 
the expiry of the original order. 

 
4.131 The application for a recognisance is made in a Magistrates’ Court. The court can make an 

order where a reasonable fear exists that a person might commit a sexual offence against a 
child under 14 years or a serious personal injury offence.320 Applications are made by police 
and may be made both in relation to people with a criminal history, and people who have not 
been convicted of a sexual or violent offence but whose behaviour gives rise to concern. 
Unlike other forms of civil orders, the risk need not be linked to a particular individual, but 

                                                      
316    Convention Rights (Compliance) (Scotland) Act 2001 (UK), Part 1, s 3(b). 
317  Prisoners and Criminal Proceedings (Scotland) Act 1993 (UK) Chapter 9, Part 1, s 2(1)(ab). See also 

Scottish Executive, Report of the Committee on Serious Violent and Sexual Offenders Chairman: Lord 
Maclean, SE/2000/68 (2000) 28. 

318  Public Safety and Preparedness Canada, Frequently Asked Questions About the Release of Offenders, 
(2006) Keeping Canadians Safe <tp://www.psepc-sppcc.gc.ca/prg/cor/tls/faq-en.asp> at 2 November 2006.  

319  Criminal Code, RSC 1985, c 46, s 810.1(3). 
320  Criminal Code, RSC 1985, c 46, ss 810.1 (sexual offences against children) and 810.2 (serious personal 

injury offence). 
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might, for instance, include the community at large. People failing or refusing to enter into the 
recognisance can be imprisoned for up to 12 months.321 A breach of the order is punishable by 
a term of imprisonment of up to two years.322 

 
4.132 The types of conditions imposed can include conditions such as reporting regularly to police or 

corrections officers and curfew requirements. In the case of orders imposed on people at risk 
of committing a sexual offence, offenders must also comply with conditions prohibiting them 
from engaging in any activity that involves contact with persons under the age of 14 years, 
including using a computer for the purpose of communicating with a person under the age of 
14 years or attending places where young people are present or can reasonably be expected 
to be present, such as day care centres, school grounds, playgrounds, public parks and 
community centres.323   

4.133 Current proposals before the Canadian parliament would increase the maximum duration of 
the recognisance to two years if a person has been convicted previously of an offence of a 
sexual nature against a child or a serious personal injury offence.324 This legislation, if passed, 
would also clarify that courts can impose a broad range of conditions on people under these 
orders, including electronic monitoring, treatment requirements and reporting conditions. 

 
4.134 Local arrangements have been developed in different provinces of Canada to manage the 

release of high-risk offenders at the end of their sentence, under local multi-agency 
arrangements. While they are not legislatively based like the MAPPA in the United Kingdom, 
they operate in a similar way.  

Community Responses to Managing Risk: Circles of Support and 
Accountability  

4.135 In some jurisdictions it has been recognised that the rehabilitation of offenders and effective 
community protection cannot be achieved without the active involvement of the community. 
This has led to the development of the ‘Circles of Support and Accountability’ (CoSA) initiative 
in Canada, which has subsequently been imported into the United States, Scotland and 
England. The purposes of the CoSA initiative and outcomes of this program are discussed at 
[3.63]–[3.70]. 

 
4.136 In Canada the program is funded by the Correctional Services of Canada Chaplaincy.325 In 

England, the CoSA program is operating as a pilot program in the Thames Valley and 
Hampshire and is funded by the Home Office. As in the case of the Canadian program, the 
program is managed by volunteers who are supported by professionals. More than 100 
trained volunteers are currently working in ‘circles’.326 

 
4.137 As illustrated in, the three key principles of the program are to provide support to the offender, 

monitor the offender in the community, and to maintain the offender’s treatment objectives 
with a view to decreasing reoffending.  

                                                      
321  Criminal Code, RSC 1985, c 46, ss 810.1(3.1) (sexual offences against children) and 810.2(4) (serious 

personal injury offence). 
322  Criminal Code, RSC 1985, c 46, s 811. 
323  Criminal Code, RSC 1985, c 46, s 810.1(3). 
324  Bill C-27(39th Parliament, 1st session) An Act to amend the Criminal Code (dangerous offenders and 

recognizance to keep the peace) introduced 17 October 2006 
 <http://www2.parl.gc.ca/HousePublications/Publication.aspx?Docid=2402952&file=4> at 27 November 2006. 
325  Correctional Services of Canada (2001), above n 116.  
326  ‘Circles’ wins at the Justice Awards (2006), Quaker News (United Kingdom) (Winter 2006/2007). 
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4.138 In jurisdictions where the CoSA is operating it is clearly viewed as a useful adjunct, rather than 
as an alternative to traditional justice system responses. It may hold promise in assisting 
communities to become actively involved in managing the risk posed by certain high-risk 
offenders. 

Figure 3:  The Three Key Principles of the CoSA Program 

 
 

Dangerous and Severe Personality Disorder Program (UK) 

4.139 The Dangerous and Severe Personality Disorder (DSPD) Program brings together the Home 
Office, National Offender Management Service, Department of Health, Probation and Prison 
Services, and the National Health Service. The DSPD Program is targeted at services for 
people who present a high risk of committing serious sexual and/or violent offences as a result 
of a severe personality disorder. The broad objectives of the program are: 
• improved public protection; 
• provision of new treatment services improving mental health outcomes and reducing risk; 

and 
• better understanding of what works in the treatment and management of those who meet 

the DSPD criteria.327 
 
                                                      
327  DSPD Programme, Department of Health, Home Office, Dangerous and Severe Personality Disorder: High 

Secure Services For Men: Planning and Delivery Guide (2005) 6. 
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4.140 The program provides that the ‘underpinning philosophy of the DSPD programme is that 
public protection will be best served by addressing the mental health needs of a previously 
neglected group’.328 

 
4.141 The high security program is targeted at people who have committed a violent and/or sexual 

crime and have been detained under the criminal justice system or mental health legislation. 
Four high security pilot units (two hospital and two prison units) have been established to date. 
Should offenders qualify for the program under the eligibility criteria, they may be accepted 
into the program. However, once they have reached the end of their sentence, there is no 
power to detain them involuntarily for the purposes of participating in this program unless they 
meet the criteria for civil commitment under the mental health legislation. 

 
4.142 Proposed changes to the United Kingdom’s mental health legislation may result in a power to 

detain some ‘high-risk offenders’ to participate in the program. Under the current mental health 
legislation, involuntary detention of people with severe personality disorder is only permitted if 
treatment ‘is likely to alleviate or prevent deterioration in the patient’s condition’. Due to doubts 
about whether, in particular, such disorders meet this test, the powers of the state to detain 
people with a severe personality disorder have been limited.  

 
4.143 The government introduced a bill with a wider test for mental disorder which retained the 

‘treatability requirement’ but that broadened the definition of ‘treatment’ to include ‘nursing, 
care, habilitation (including education, and training in work, social, and independent living 
skills), and rehabilitation’. A number of people criticised these proposed changes on the basis 
that they contained no test of treatability or of therapeutic benefit.329 The Parliamentary Joint 
Committee on the Draft Mental Health Bill 2004 noted that ‘[m]any believed that it was 
unethical to treat people under compulsory powers without there being any health or 
therapeutic benefit’.330 As a result of its inquiry, the Committee recommended that the test be 
reviewed ‘to include a test of therapeutic benefit’331 and while acknowledging that people with 
serious mental disorders who cannot benefit from treatment ‘pose a very challenging problem’, 
recommended that these people ‘be dealt with under separate legislation’.332 

 
4.144 The government published its response to the Parliamentary Committee in July 2005 and 

specifically rejected these two recommendations. It did, however, concede that: ‘if there are 
such people for whom no appropriate treatment exists, then it would be wrong to detain them 
otherwise than under the criminal law’.333 This year the government announced that the new 
bill would replace the ‘treatability’ test with a test that appropriate treatment must be 
available.334 

 

                                                      
328  Ibid 6. 
329  Joint Committee on the Draft Mental Health Bill, First Report (2005) [137]. 
330  Ibid [139]. 
331  Ibid [141]. 
332  Ibid [142]. 
333  Department of Health (UK), Government response to the report of the Joint Committee on the draft Mental 

Health Bill 2004 (2005) 15. 
334  Minister of State, Department of Health (Ms Rosie Winterton), Written Ministerial Statement on the 

Government’s policy on mental health legislation (2006) Department of Health 
<http://www.dh.gov.uk/PolicyAndGuidance/HealthAndSocialCareTopics/MentalHealth/MentalHealthArticle/fs
/en?CONTENT_ID=4132141&chk=bAKou7> at 15 January 2007. 
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4.145 A number of psychiatrists, during the progress of this review of the mental health legislation, 
have actively opposed the introduction of these changes, including on the basis that it 
‘medicalises’ human behaviour, that it suggests that DSPD is a mental condition that may be 
diagnosed and treated, and on the basis that it applies not only to people who have committed 
an offence but more broadly.335  

Conclusion 

4.146 Responses such as special offences for sex offenders, civil protective orders, sex offender 
registers, multi-agency approaches and community programs, such as the Circles of Support 
and Accountability program, are all aimed at managing the risk of reoffending of known or 
potential offenders. These responses all require an ongoing commitment to monitor offenders 
in the community to ensure their effectiveness. These types of responses may avoid some of 
the objections raised to continuing detention and extended supervision schemes. For 
example, unless an offender fails to comply with the conditions of the order or registration 
requirements or places him or herself in a situation that constitutes an offence, there are no 
further consequences. In comparison, extended supervision and continuing detention 
schemes (in jurisdictions where this is available) place quite significant restrictions on an 
offender’s liberty after the full sentence has been served without any further offences being 
committed. On this basis, these types of alternative responses may be viewed as more 
consistent with human rights and fundamental legal principles. These issues are discussed 
further in Chapter 6. 

 
4.147 On the other hand, these responses may be seen as not going far enough to protect the 

community against offenders who may place the community at risk of quite significant harm. 
For example, while the Canadian scheme allows for supervision and treatment under a 
recognisance, the maximum term of these orders is significantly shorter than the Victorian 
extended supervision orders (12 months compared to 15 years). Some have argued that civil 
orders such as the sexual offender prevention order and similar orders are problematic 
because of their hybrid civil/criminal nature, particularly in relation to the appropriate burden 
and quantum of proof and admissible evidence.336 These orders may be seen on this basis as 
more likely to transgress fundamental legal principles than extended supervision and 
continuing detention (in jurisdictions where this is available) which have a comparatively high 
standard of proof—that is, that the court is satisfied to a high degree of probability that the 
offender is likely to commit another serious offence.  

 
4.148 It could further be argued that this group of offenders requires more intensive supervision and 

treatment that cannot adequately be provided by the types of alternative responses outlined in 
this section of the paper. This was one of the reasons for introducing extended supervision in 
Victoria. It is also one of the reasons that Victoria is currently considering the option of 
introducing a continuing detention scheme.  

 
 
 

                                                      
335  See, for example, Critical Psychiatry Network, Managing Dangerous People with Severe Personality 

Disorder: Proposals for Development (1999) <http://www.critpsynet.freeuk.com/DSPDFinal.htm> at 20 
November 2006. 

336  See, for example, Ashworth (2004), above n 309, 263; see also Brannigan and Pavlich, (eds) (forthcoming), 
above n 309. 
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Chapter 5: The Merit of Continuing Detention 

Introduction 

5.1 The Council has been asked for its advice on the merit of introducing a post-sentence 
continuing detention scheme for offenders who have reached the end of their custodial 
sentence but who are considered to pose a continued and serious danger to the community. 
Such schemes raise complex ethical, moral and legal questions about the lengths to which we 
as a community are prepared to go to endeavour to protect ourselves from the risks posed by 
dangerous offenders who have already served a sentence for the crimes that they have 
committed. A wide range of views has been expressed to the Council about the merit of 
continuing detention, ranging from firm support for the introduction of such a scheme337 to 
strong opposition.338 Many of those who opposed continuing detention held the view that the 
current measures to manage these offenders are sufficient if adequately resourced and 
applied.339 

 
5.2 On both sides of the debate it is generally acknowledged that there is a small group of 

convicted offenders who may pose a real danger of inflicting serious harm on others and that 
these risks should be managed wherever possible. Where there is clear disagreement, 
however, is the means by which this risk should be managed and where the balance should 
lie between the rights of offenders and the state’s interest in protecting the community. Those 
who oppose continuing detention also question the ability to identify accurately which 
offenders are in fact likely to reoffend. 

The Relevance of Risk Assessment to Merit 

Determining Risk 

5.3 A defensible continuing detention scheme depends on the accurate and reliable assessment 
of an individual’s risk of reoffending. But as discussed above at [3.17]–[3.32], risk assessment 
is notoriously difficult and fraught. Even for clinicians who have substantial experience in the 
prediction of risk for sex offenders, the best calibrated actuarial assessments will still be wrong 
at least some of the time. That is, risk assessment will always be subject to the problem of 
‘false positives’, where predictions of future offending are not fulfilled. 

 
5.4 The issue of potentially incorrect predictions of risk is especially significant in the context of a 

continuing detention scheme. In the absence of a high degree of certainty in predictions of 
future offending, a scheme that detains offenders beyond the end of their sentence may seem 
unjustified. Indeed, it has been suggested that discussion of the merits of a continuing 
detention scheme is irrelevant as such a scheme is premised on the false assumption that 
individuals posing a serious danger to the community can be accurately identified.340 A 

                                                      
337  Submissions 1.7 (Victoria Police), 5; 2.1 (confidential); 2.3 (confidential); 2.4 (confidential); 2.9 (confidential); 

2.11 (Crime Victims Support Association); 2.16 (confidential); 2.18 (confidential); meeting with victims’ 
representatives 15 August 2006. 

338  Submissions 1.2 (Victorian Centres Against Sexual Assault); 1.3 & 2.14 (Victoria Legal Aid); 1.5 (Criminal 
Bar Association); 1.6 (Victorian Bar Council); 2.2 (confidential); 2.5 (confidential); 2.6 (Victorian Criminal 
Justice Coalition); 2.13 (Sharon Healey); 2.23 (confidential). 

339  Submissions 1.3 (Victoria Legal Aid); 2.6 (Victorian Criminal Justice Coalition). 
340  Roundtable discussion with Forensicare, 25 October 2006. 
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defensible continuing detention scheme cannot exist without the ability to predict individual 
levels of risk adequately. 

 
5.5 Jurisdictions that have some form of continuing detention law struggle with this issue of 

predictive uncertainty. For example, in a review of 150 assessments of sexually violent 
predators in California, two independent forensic experts who re-assessed the offenders 
agreed on the individual’s level of risk in only 58% of cases. And in Canada, no differences 
have been found in recidivism rates for those offenders designated as dangerous ‘long-term 
offenders’ (and therefore subject to post-sentence extended supervision) and those not placed 
in this category.341 As the ability of clinicians to predict future offending with a high degree of 
accuracy is limited, the legitimacy of post-sentence preventive detention may be called into 
question: 

Predicting which individuals will offend with a level of certainty sufficient to justify long-term 
confinement is impossible, or only possible in a small percentage of cases, and thus 
invalid detentions and abuse are likely.342  

 
5.6 Slobogin argues that a large number of crimes are based on very weak predictions of harm, 

and thus that the lack of certainty in existing methods of risk assessment need not invalidate a 
preventive detention regime. He notes: 

Due to a number of methodological difficulties in measuring prediction validity, we may 
never know precisely how accurate the various modes of prediction are. But we can say 
that prediction science—in particular, methods that utilize actuarial tables or structured 
interviews—has improved to the point where clear and convincing evidence of 
dangerousness, if not proof beyond a reasonable doubt, is available for certain categories 
of individuals. If… the quantum of proof necessary to justify exercise of the state’s police 
power need not reach these levels of certainty for some types of detention, then our 
capacity to make legally valid predictions increases significantly.343 

Issues 

5.7 In his dissenting judgment in Fardon, Justice Kirby noted that experts in the field of risk 
assessment have themselves raised the unreliability of predictions of dangerousness.344 This 
point was made in several of the submissions received by the Council, a number of which 
expressed concern that a continuing detention scheme would be based on the premise that it 
is possible to predict accurately when a person may reoffend, and that this premise is 
incorrect.345 Continuing detention laws may thus deprive people of liberty for lengthy periods 
on the basis of ‘an educated guess’. The occurrence of ‘false positives’ may lead to the 
detention of people who are unlikely to reoffend.346 As one submission stated: 

We are a far cry from a situation outlined in the movie, Minority Report in which we have 
three psychics…who are able to accurately see into the future and determine who will 
commit a crime and when.347 

 

                                                      
341  Roundtable discussion with Forensicare, 25 October 2006. 
342  Christopher Slobogin presents one argument often made by critics of preventive detention with regard to the 

level of risk that must be shown before preventive detention may occur: Christopher Slobogin, Minding 
Justice: Laws that deprive people with mental disability of life and liberty (2006) 105. 

343  Ibid 111 (notes omitted). 
344  Fardon v Attorney-General (Qld) (2004) 210 ALR 50 [123] – [126]. 
345  Submissions 2.13 (Sharon Healey);  2.14 (Victoria Legal Aid); 2.17 (confidential). 
346  Submissions 2.14 (Victoria Legal Aid); 2.17 (confidential). 
347  Submission 2.17 (confidential) 2. 
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5.8 Professor Kate Warner (referred to by Justice Kirby in Fardon and Victoria Legal Aid in their 
submission) highlights the relevance of the difficulties with risk prediction to the merit of 
continuing detention: 

An obstacle to preventive detention is the difficulty of prediction. Psychiatrists notoriously 
over predict. Predictions of dangerousness have been shown to have only one third to 
50% success rate. While actuarial predictions have been shown to be better than clinical 
predictions – an interesting point as psychiatric or clinical predictions are central to 
continuing detention orders – neither are accurate.348 

 
5.9 Professor Paul Mullen, Clinical Director of Victorian Institute of Forensic Medicine and 

Professor of Forensic Psychiatry at Monash University, expressed concern about:  

the enormity of the misuse of risk prediction in any actual or conceivable legal process to 
extend the effective period of incarceration or supervision of a sentenced prisoner on the 
basis of their ‘continued and serious danger to the community’.349 

 
5.10 Professor Mullen raises a number of issues with existing risk prediction procedures in the area 

of reoffending. One problem is that risk assessment tools are actuarial, based on statistically 
significant associations between pre-existing factors and the latter event of interest. While 
actuaries in the insurance industry use large samples (often in the tens or hundreds of 
thousands) to calculate the probabilities of outcomes in defined groups, actuarial approaches 
to predicting reoffending depend on samples numbered in the hundreds or at best, thousands. 
He states that this ‘makes them inherently less reliable’ as the ‘smaller the data base for 
calculating risk, the more unreliable the predictions’.350 A secondary problem is that to 
increase their sample size, risk assessment tools adopt a broad definition of reoffending. 
Professor Mullen points out that: 

The courts may want to know the chances of future killing, serious assault, rape or child 
molestation, but the estimates they will be provided with by the experts will be based on 
theft, drug possession, common assault and a myriad of other offences only a minority of 
which fall into the serious categories.351 

 
5.11 As the estimates provided in risk assessments apply ‘not to the individual but to the group in 

which they have been placed by virtue of their scores on the risk assessment tool’,352 none of 
the risk assessment tools currently in use by the courts ‘can properly be applied in the 
individual situation as the probability estimates they generate in the individual case are so 
variable as to be effectively useless’.353 

 
5.12 This leads to a highly variable estimate of risk, in that while a high-risk group may be said to 

have reoffending rates between 30 and 60 percent, an individual within the high-risk group 
‘can be said with 95% confidence to have a re-offending rate between 3% and 95%’.354 
Professor Mullen points out that: 

When the court is told that offender X has a probability of re-offending of 52% based on 
the STATIC 99 what they are actually being told is: 

                                                      
348  Kate Warner, ‘Sentencing Review 2002-03’ 27 Criminal Law Journal 325, 328 (citations omitted). 
349  Submission 2.24 (Forensicare—Paul Mullen) 1. 
350  Ibid 1-2. 
351  Ibid 2. 
352  Ibid. 
353  Ibid 1. 
354  Ibid 2-3. 
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1. This offender falls into a group whose chances of committing some kind of indictable 
offence varying from shoplifting to murder is 52% and I can be 95% confident that the 
true estimate falls within 30% and 60%. 

2. That this actual offender also has a probability of re-offending in some manner or 
another of between 30% and 60% and I can be 95% confident that his true risk falls 
somewhere between 3% and 95%. 

What the court wants to know is the chances of this offender re-offending in a manner 
seriously injurious to others according to the expert’s science. The straightforward answer, 
if the expert both understands their science and is inclined to truth telling is; somewhere 
between 3% and 95% for any offending and for offending likely to be seriously injurious to 
others my science has no answer, nor in the foreseeable future will it ever have an answer 
to that question.355 

 
5.13 Professor Mullen concludes that there ‘can be no justification for the use of expert estimates of 

future offending in an individual case’ but that structured and actuarial risk assessments do 
have a part to play in relation to the management of offenders. He states that:  

They can identify ‘risk factors’ which can be potentially altered to reduce the risk of further 
reoffending. They can guide a court at the initial sentencing process in setting in train 
management processes to reduce the risk of reoffending. They should guide the activities 
of correctional services and forensic mental health services in managing offenders. They 
should help inform politicians about policy initiatives likely to actually reduce offending not 
just produce feel good populist responses irrelevant or counterproductive to the goal of a 
safer society.356 

 
5.14 The Mental Health Legal Centre argued that a number of problems which have arisen relating 

to risk assessment under the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 
(Vic) are equally relevant to the operation of a continuing detention scheme. Some of these 
issues include: 
• Defendants identified as dangerous and a risk to the community under that Act bear the 

onus of proving that with treatment and rehabilitation their risk can be minimised - this 
requires strong evidence from a treating practitioner. 

• Independent medical advice is difficult to obtain and not valued by the courts compared to 
evidence from those involved in treatment. In relation to serious sex offenders, there are 
few practitioners with expertise so ‘the likelihood of obtaining an independent assessment 
is very low and the value of such assessment spurious’.357 

 
5.15 Another concern raised was that an unintended consequence of introducing continuing 

detention laws could be a negative impact on sub-groups who are already over-represented in 
the prison population. One submission referred to research conducted by Allan & Dawson in 
relation to the particular problems of making risk assessments in relation to Australian 
Aboriginal offenders.358  
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358  Submission 2.17 (confidential). 
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The Effects of Continuing Detention on Treatment  

5.16 Under the Victorian extended supervision scheme as well as schemes for continuing detention 
in other jurisdictions, treating clinicians are called upon to play a dual role. One aspect of this 
role is the provision of treatment, where doctors act in the best interests of their patients under 
the duty of beneficence that is integral to the practice of medicine. Risk assessments 
conducted under the auspices of this aspect of the clinical role are used to inform treatment. 
The other aspect of this role is a policing role, where doctors may act in the best interests of 
the public in assisting in the legal control of offenders. Risk assessments conducted in this 
context are used to determine eligibility for continued coercive supervision or detention.359  

 
5.17 This dual role may have substantial negative effects on the therapeutic relationship and may 

indeed have a ‘chilling effect’360 on disclosure and ultimately on the efficacy of treatment. It 
has been suggested that: 

For those in treatment, the threat of being subjected to supervision laws is quite likely to 
discourage candid disclosure about the magnitude and nature of thoughts, impulses and 
behaviours, lest these be considered incriminating. These factors reflect that treating 
doctors may be viewed not as independent clinicians but increasingly as agents of 
supervision, social control and monitoring.361  

 
5.18 If offenders are aware that disclosures during treatment might be used as evidence in an 

application for continuing supervision or detention, they may be less likely to participate fully 
(or to participate at all) in treatment programs.362 They may be reluctant to be honest about 
their thoughts in treatment as this may be used against them at a later date in the 
determination of whether they still pose a risk to the community. This widely acknowledged 
problem has been referred to as a ‘psycholegal soft spot’, being an area in which legal 
procedures (in this case, the assessment of risk for legal purposes) may be anti-therapeutic.363 
Forensicare states: 

Like the area of risk assessment, gains have been made in sexual offender treatment and 
rehabilitation. There is now evidence that reductions in recidivism rates can be made if 
offenders successfully complete accredited sexual offender treatment programs. As such, 
to allow for the greatest overall reduction in sexual re-offending, whatever legislative 
schemes exist ought to encourage—and not discourage—convicted sexual offenders to 
participate in treatment. That requires them to fully disclose highly sensitive personal 
information regarding the sexual interests and behaviour. In jurisdictions that have 
sexually violent predator laws (USA) and related legislation (Qld, WA, NSW), not 
surprisingly it is the information obtained in treatment that has been used against the 
offenders to subsequently identify them as posing a high risk of re-offending. If sexual 
offenders know that the information they disclose in the course of treatment may be used 
against them later, it will have a chilling effect on disclosure and ultimately treatment.364  

                                                      
359  Danny Sullivan, Paul Mullen and Michele Pathé, ‘Legislation in Victoria on sexual offenders: issues for 

health professionals’ (2005) 183(6) Medical Journal of Australia 318-320. 
360  Professor James Ogloff discussed the effects that legislative initiatives such as Victoria’s extended 

supervision order are likely to have on offenders’ motivation to engage meaningfully in treatment: Professor 
James Ogloff, ‘Legal and therapeutic efforts to protect the public from the sexual predator’, (Speech 
delivered at the Australian and New Zealand Association of Psychiatry Psychology and Law Dinner, 
Melbourne, Victoria, 21 September 2006). 

361  Sullivan, Mullen and Pathé (2005), above n 359, 318-320. 
362  This issue was raised in a number of submissions, for example submission 2.17 (confidential). 
363  Stolle, Wexler, Winick and Dauer, 2000; cited in Astrid Birgden, ‘Sex Offender Laws and Human Rights: A 

Therapeutic Jurisprudence Perspective’, (Paper presented at the Australian and New Zealand Association of 
Psychiatry, Psychology and Law 26th Annual Congress, Lorne, Victoria, 9-12 November 2006). 
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5.19 In addition, the threat of continuing detention may have an unintended effect on offenders who 
are not, in fact, likely candidates to be considered for continuing supervision or detention, as 
they too may fear that such laws might be applied to them in the future if they disclose too 
much information to their treating doctors. 

 
5.20 Continuing detention or supervision legislation might not be necessary if offenders were 

assessed and identified early, were involved in long-term treatment programs throughout the 
course of their prison term, and were subject to graduated release with maintenance programs 
in the community.  

 
5.21 However it is possible that even such intensive involvement in treatment programs may not be 

able to remove risk completely, so that a critical few offenders, despite treatment, may still 
present a significant risk to society. Offenders may also refuse to participate in treatment, 
even when it is offered. A review of six Sexually Violent Predator treatment programs in the 
United States found that an average of 44% of offenders refused treatment. At Atascadero 
State Hospital in California, the rate of treatment refusal among serious violent predators is 
79%.365 Other offenders may participate in treatment, but may not be fully committed to 
rehabilitation. A recent study in Victoria found that 81% of rapists had lied or grossly 
misrepresented themselves on psychological tests used to assess them for rehabilitation.366 
For such offenders, even extensive treatment is unlikely to mitigate risk. 

Constitutional Issues 

5.22 Constitutional issues have arisen in Australia in relation to continuing detention legislation. 
These issues focus on whether decisions to deprive individuals of their liberty under 
continuing detention schemes are incompatible with the concept of judicial power set out in 
the Australian Constitution. 

 
5.23 The first High Court challenge to continuing detention arose in relation to the Community 

Protection Act 1994 (NSW) which was aimed at the preventive detention of Gregory Kable 
who had been sentenced to a minimum of four years’ imprisonment for the manslaughter of 
his wife. Section 5 of that Act enabled the Supreme Court of New South Wales to make an 
order detaining Kable in prison if it was satisfied that he was ‘more likely than not to commit a 
serious act of violence’ and that it was considered appropriate for the ‘protection of a particular 
person or persons in the community generally’ that he be held in custody.  

 
5.24 The constitutional validity of this Act was challenged before the High Court in Kable v DPP 

(NSW).367 The majority (Toohey, Gaudron, McHugh and Gummow JJ with Brennan CJ and 
Dawson J dissenting) held that the Act was incompatible with the principles underlying 
Chapter III of the Commonwealth Constitution (which deals with the judicature) and was 
therefore invalid. The majority held that the Community Protection Act 1994 (NSW) 
compromised the integrity of the judicial system created under Chapter III because it obliged 
the Supreme Court of New South Wales to exercise a non-judicial function. The constitutional 
issues raised in Kable’s case were very narrow and the High Court did not consider policy 
issues relating to the continuing detention scheme. 

 

                                                      
365  Vess (2005), above n 215, 365. 
366  Quasai Hussain study quoted in University of Melbourne, ‘New approach needed to stop rapists re-
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5.25 The justices in the majority referred to different formulations of the relevant principles, but all 
of them referred to constitutional integrity or public confidence. Toohey J held that because 
the legislation required the court to perform a non-judicial function in making a preventive 
detention order when there was no offence and no finding of guilt, it diminished public 
confidence in the integrity of the judiciary.368 Gaudron J focused on the fact that the legislation 
was aimed at an individual, the rules of evidence did not apply in significant respects and it 
deprived the person of liberty on the basis of a guess whether, on the balance of probabilities, 
Kable would commit a serious act of violence. In her opinion, these factors meant the 
legislation compromised the integrity of the judicial system.369 

 
5.26 McHugh J was of the opinion that the legislation made the court an instrument of a legislative 

plan, initiated by the executive government and vested with a jurisdiction purely executive in 
nature. This conferral of non-judicial power meant that an ordinary reasonable member of the 
public could conclude that the court was not independent of the executive arm of the state.370 
Gummow J stated that the most significant feature of the legislation was that the detention 
was punitive in nature, yet did not follow from any determination of guilt. He said that such an 
authority in the court was not only non-judicial in nature, but ‘repugnant’ to the judicial process 
‘in a fundamental degree’.371 

 
5.27 The decision in Kable’s case indicated that legislation dealing with the continuing detention of 

an individual offender is unconstitutional. However, McHugh J foreshadowed that the States 
could make general laws for preventive detention where those laws operated in accordance 
with the ordinary judicial processes of the State courts.372 This meant that the door was left 
open for governments to reformulate continuing detention schemes to allow for the detention 
of a class of offenders providing there were sufficient safeguards ensuring judges were 
exercising judicial rather than non-judicial powers. 

 
5.28 The Queensland scheme for continuing detention was thus formulated to apply to a class of 

offenders and to have a number of safeguards in it. This scheme was also challenged before 
the High Court. The issue in Fardon v Attorney-General (Qld)373 was limited to whether s 13 of 
the Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) conferred jurisdiction upon the 
Supreme Court of Queensland which was repugnant to, or incompatible with, its integrity as a 
court. Section 13 empowers the Supreme Court of Queensland to make continuing detention 
and supervision orders in relation to prisoners considered to be a serious danger to the 
community. Six of the judges (with Kirby J dissenting) held that s 13 of the Act was 
constitutionally valid. The majority judgments held that the primary purpose of the Act is not 
punishment, but community protection. The majority viewed this as compatible with the 
exercise of judicial power and distinguished the legislation from that in Kable’s case on a 
number of grounds. 
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5.29 Gleeson CJ stated that the majority in Kable’s case accepted that ‘the appearance of 
institutional impartiality of the Supreme Court was seriously damaged by a statute which drew 
[the Court] into what was, in substance, a political exercise’.374 In comparison, the Queensland 
legislation enables a substantial judicial discretion as to whether or not to make an order, the 
rules of evidence and the onus of proof apply, there is a process for appeal, and the hearings 
are to be conducted in public and ‘according to ordinary judicial processes’.375 He concluded 
there was nothing in the Act to suggest that the Supreme Court was to act as a ‘mere 
instrument of government policy’.376 

 
5.30 McHugh J also pointed out a number of differences between the Queensland legislation and 

the legislation considered in Kable’s case. He stated in relation to the Queensland 
legislation:377 
• the Act is not directed against a particular person but all persons in a certain category; 
• in determining an application under the Act, the Supreme Court is exercising judicial 

power in accordance with the rules of evidence; 
• the Court has a discretion as to whether and what kind of order to make; 
• the Court ‘must be satisfied of the ‘unacceptable risk’ standard ‘to a high degree of 

probability’’; 
• the Act is not designed to punish the prisoner, but to protect the community; and 
• nothing in the Act ‘suggests the jurisdiction conferred is a disguised substitute for ordinary 

legislative or executive function’, nor is there anything that would lead to a public 
perception that the judiciary is not acting independently. 

 
5.31 Gummow J, with whom Hayne J predominantly agreed,378 stated that the Queensland 

legislation differed from that in Kable’s case because of the necessity for the ‘cogency of 
acceptable evidence’ based on psychiatric reports and the attainment of a ‘high degree of 
probability’ that the prisoner’s antecedents and diagnosis point to an unacceptable risk of 
committing a serious sexual offence.379 He also stressed that the regime of continuing 
detention was connected to the prisoner’s ‘anterior conviction by the usual judicial processes’ 
and that there were adequate means of periodic review, characteristics that ‘answer the 
description of the general features of a judicial process’.380 Accordingly the Supreme Court 
was able to perform its functions independently of any instruction, advice or wish of the 
legislature or executive.381 

 
5.32 In their joint judgment, Callinan and Heydon JJ referred to the objects of the Act, the focus of 

the inquiry and obligatory annual reviews in holding that the Act was properly characterised as 
protective rather than punitive.382 
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5.33 Only Kirby J in his dissenting judgment held that s 13 of the Dangerous Prisoners (Sexual 
Offenders) Act 2003 (Qld) conferred jurisdiction upon the Supreme Court of Queensland that 
was repugnant to its integrity as a court. He stated that ‘[i]n this country, judges do not impose 
punishment on people for their beliefs, however foolish or undesirable they may be regarded, 
nor for future crimes that people fear but which those concerned have not committed’.383 

 
5.34 A number of factors were discussed by Kirby J, leading to the conclusion that the Act was 

invalid, such as: 
• the Act’s regime is based on unreliable predictions of criminal dangerousness;384 
• detention under the Act is a form of civil commitment of a person to a prison that is in 

essence punitive: ‘the imprisonment ‘continues’ exactly as it was’;385 
• the detention is a form of highly selective punishment directed at ‘a readily identifiable and 

small group of individuals’;386 and 
• the detention is a form of double and retrospective punishment on a prisoner who has 

completed a judicially imposed sentence.387 
 
5.35 Kirby J interpreted the principle in Kable’s case as forbidding the imposition of functions upon 

a court that are inconsistent with traditional judicial process.388 While the New South Wales 
legislation had been directed at one person, according to Kirby J, the principle in Kable’s case 
was not intended to be a stand-alone case. The principle could apply to a law that affects a 
‘small number of identifiable persons, singled out for special treatment’.389 

 
5.36 For Kirby J, the exercise of judicial power could not be separated from what might be called 

policy issues. Whereas the other judges were prepared to bypass such considerations, for 
Kirby J they went to the very heart of the exercise of judicial power.  

 
5.37 How judges should take into account policy issues has of course been the subject of 

considerable philosophical analysis.390 Gleeson CJ was careful to point out that the High Court 
had no jurisdiction to consider policy issues concerning the Queensland legislation: 

There are important issues that could be raised about the legislative policy of continuing 
detention of offenders who have served their terms of imprisonment, and who are 
regarded as a danger to the community when released. Substantial questions of civil 
liberty arise. This case, however, is not concerned with these wider issues. The outcome 
turns upon a relatively narrow point, concerning the nature of the function which the Act 
confers upon the Supreme Court.391 

 
5.38 The result of Fardon’s case is that continuing detention legislation will be constitutionally valid 

providing a number of safeguards are met. However, because the majority did not consider 
policy issues, it is important to canvas these in the context of international human rights. 
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Is Continuing Detention Compatible with Human Rights?  

5.39 The Universal Declaration of Human Rights recognises the ‘inherent dignity and inalienable 
rights of all members of the human family’ and sets out a series of rights as ‘a common 
standard of achievement for all peoples and all nations’. Australia has signed several 
international treaties that set out economic, social and cultural rights, such as the right to 
education, as well as the better known civil and political rights such as the right to a fair trial. A 
number of these international human rights have been implemented into Australian domestic 
law, particularly by the Human Rights and Equal Opportunity Commission Act 1986 (Cth). 

 
5.40 Sometimes a balance needs to be struck between competing rights because the rights of one 

person may represent a threat to another. For example, there is case law balancing the right 
of an accused to a fair trial against the right to privacy of complainants in sexual assault 
trials.392 In a similar way, the protection of the community must be balanced against the 
maintenance of individual rights such as the right to liberty. It could be argued that the rights of 
potential victims not to be the subject of offending behaviour must be recognised in any 
scheme of post-sentence supervision and detention. The rights of victims in relation to such a 
scheme are discussed in Chapter 6.  

 
5.41 Balancing such rights can often be a very difficult task because an adversarial system of 

criminal justice requires the State to bring actions against accused persons, with the 
consequence that prosecutors represent the State and are not representatives or advocates 
for victims, or the communities affected by crime.393 The issue of balancing sometimes 
competing rights was raised in a number of the submissions to the Council. For example, in 
one submission it is stated that: 

The question of balancing community safety and the safety and protection of children and 
young people must always be paramount and not secondary to the human rights of the 
convicted sex offender and convicted child sex offender.394 

 
5.42 In the Supreme Court of New South Wales decision in Kable v Director of Public 

Prosecutions,395 Mahoney JA pointed out that continuing detention schemes ‘may infringe—
and certainly will create the danger of infringement of—the basic human rights which should 
underlie the laws of a modern democratic society’. 

 
5.43 The rights of prisoners and their entitlement to fairness in legal procedures are consolidated in 

a number of international instruments.396 The most relevant Covenant to continuing detention 
schemes is the International Covenant on Civil and Political Rights (ICCPR) to which Australia 
is a signatory.397 The relevant provisions in this Covenant are discussed later. The United 
Nations has also set out a number of rights for victims in its Declaration of Basic Principles of 
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Justice for Victims of Crime and Abuse of Power.398 Article 4 of that Declaration states that 
victims ‘should be treated with compassion and respect for their dignity’. 

 
5.44 Any infringement of the ICCPR is not directly enforceable in Australian courts because the 

Covenant has not been incorporated into Australian law. However, an individual whose rights 
have been allegedly abused can now petition the Human Rights Committee of the United 
Nations under the provisions of the First Optional Protocol to the ICCPR which came into force 
in Australia on 25 December 1991. It is important to note that Robert Fardon who was the first 
person to be detained in prison under the Dangerous Prisoners (Sexual Offenders) Act 2003 
(Qld) has made such a petition to the Human Rights Committee.399 While the ‘views’ of the 
Human Rights Committee are not legally binding, they are taken seriously by most State 
parties. 

 
5.45 Article 9(1) of the ICCPR provides: 

Everyone has the right to liberty and security of the person. No one shall be subjected to 
arbitrary arrest or detention. No one shall be deprived of his [or her] liberty except on such 
grounds and in accordance with such procedure as are established by law. 

 
5.46 What the term ‘arbitrary’ means in this passage is open to debate. On a narrow meaning, the 

Article could mean that arbitrary detention denotes ‘not according to legislative procedure’. 
However, Claire Macken has argued that arbitrary detention means more than ‘unlawful’ 
detention.400 It imposes an additional higher requirement above unlawfulness. That is, 
‘arbitrary’ could be taken to mean unreasonable or unjust. Parvez Hassan has explored the 
background [preparatory work] travaux préparatoires of the ICCPR and reveals that the 
drafters gave a distinct meaning to the word.401 He points out that in the Report of the Third 
Committee, the majority stated that an arbitrary act was one which violated justice, reason or 
legislation.402 

 
5.47 The Charter of Human Rights and Responsibilities Act 2006 (Vic)403 was recently enacted in 

Victoria. The Charter enshrines human rights such as the right of every person to liberty and 
security404 and the right not to be subjected to arbitrary arrest or detention.405 It also provides 
that a person must not be deprived of his or her liberty ‘except on grounds, and in accordance 
with procedures, established by law’.406  

 
5.48 There is no explanation in the Charter as to what is meant by arbitrary detention, but an 

argument could certainly be mounted that it means unjust or unreasonable detention. It could 
be argued that because of the complexities of assessing risk and the high rate of ‘false 
positives’, continuing detention schemes based on such faulty ‘science’ amount to arbitrary 
detention. Justice Kirby in Fardon’s case seems to have had this in mind when he stated: 
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[Continuing detention] rests on a prediction as to future conduct based on estimates of 
propensity that would ordinarily be inadmissible in a judicial trial conducted to adjudge 
whether a person was liable to be sentenced to imprisonment.407 

 
5.49 On the other hand, the form of detention authorised by the Queensland, Western Australian 

and New South Wales schemes does not exhibit the features which are the ‘hallmark of 
arbitrary detention’ such as keeping the prisoners incommunicado, preventing any challenge 
to the detention and having no form of independent and external arbitral authority.408 

 
5.50 The Charter recognises the right of all persons deprived of liberty to be treated with humanity 

and with respect for the inherent dignity of the human person409 and that a person must not be 
tried or punished more than once for an offence.410 A person who is detained without charge 
must also be segregated from other people convicted of offences, except where reasonably 
necessary,411 and must be treated in a way that is appropriate for a person who has not been 
convicted.412  

 
5.51 Other principles recognised by the Charter include the principle against retrospective criminal 

laws, including the principle that a penalty must not be imposed on a person for an offence 
that is greater than the penalty that applied at the time when the offence was committed.413  

 
5.52 All of these rights need to be taken into account when considering options for the supervision 

and detention of high-risk offenders and, unless there are exceptional circumstances, any new 
legislative scheme should be compatible with them. A number of submissions expressed 
concern at the possible infringement of the human rights of the offender if a scheme of 
continuing detention were to be introduced.414 

 
5.53 Victoria Legal Aid submitted that continuing detention laws undermine fundamental human 

rights, including the right to liberty, the right to freedom from arbitrary detention and the right to 
a fair trial.415 VLA referred to the comments of Professor Naomi Hazan who said that the real 
test for human rights is whether they apply to people who we fear or dislike and pointed out 
that continuing detention laws would inevitably apply to these sorts of people. The possibility 
was raised that these laws could be extended to cover any group that is unpopular with the 
community or the media. VLA referred to Justice Kirby’s remarks in Fardon,416 in relation to 
how history demonstrates the dangers of laws that erode civil liberties, using the example of 
how the Nazi government in the 1930s permitted continuing detention on the basis of an 
inclination towards criminality. 
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5.54 The Charter sets out a number of provisions concerning new legislation and human rights. 
Section 28 requires that the Member of Parliament introducing a Bill into Parliament must 
make a statement assessing its compatibility with the protected rights. A statement must either 
state that the Bill is compatible with protected rights and how this is so, or that the Bill is not 
compatible and the nature and extent of that incompatibility.417 Section 30 requires the 
Scrutiny of Acts and Regulations Committee to consider all proposed legislation and report to 
Parliament on its compatibility with the protected rights. There is also provision for Parliament 
to override the operation of protected rights by declaring that an Act of Parliament will operate 
despite being incompatible with a protected right or rights set out in the Charter.418 

 
5.55 If there is a subsequent challenge to the compatibility of legislation with the Charter, the 

Supreme Court of Victoria may issue a ‘declaration of inconsistent application’ under s 36. The 
Court is not empowered to invalidate the legislation unlike other jurisdictions such as Canada. 
A declaration does not affect the validity, operation or enforcement of the legislation.419 
Rather, it warns the government that legislation is inconsistent with judicial understanding of 
the protected rights. Under s 37, within six months of the declaration, the relevant Minister 
must prepare a written response to the declaration and lay it before both Houses of Parliament 
and publish it in the Government Gazette. 

 
5.56 Schemes such as extended supervision and continuing detention orders are not necessarily 

incompatible with the rights enshrined in the Charter, provided necessary protections are put 
in place. The Charter recognises that rights are not absolute and specifically allows for human 
rights to be subject to reasonable limitations ‘as can be demonstrably justified in a free and 
democratic society based on human dignity, equality and freedom’.420 Section 7(2) specifies a 
list of relevant factors to be taken into account in relation to whether a right should be limited 
including: 
• the nature of the right;  
• the importance of the purpose of the limitation; 
• the nature and extent of the limitation;  
• the relationship between the limitation and its purpose; and 
• any less restrictive means reasonably available to achieve the purpose that the limitation 

seeks to achieve.421 
 
5.57 Should a form of continuing detention be introduced in Victoria, protections may need to be 

put in place to ensure any limits on the human rights outlined above are by the least restrictive 
means to achieve the purpose of community protection. The following sections analyse some 
of the main rights and legal principles that need to be taken into account in this regard. This 
issue is also discussed in the section on ‘Structure’ (Least Restrictive Alternative) at page 167 
below. 
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Due Process 

5.58 Procedural fairness, including the right to a fair hearing, is a fundamental principle of 
Australian law. It provides legitimacy to the criminal justice process by maintaining a balance 
between the coercive powers of the State and the human rights of citizens of the State.422  

 
5.59 Article 14 of the International Covenant on Civil and Political Rights guarantees the general 

right, in both criminal and civil proceedings, to a ‘fair and public hearing by a competent, 
independent and impartial tribunal established by law’. It then specifies a number of 
procedural safeguards such as the presumption of innocence. The criminal standard of 
proof— ‘beyond reasonable doubt’—occupies a central place in legal and popular culture. 

 
5.60 The right to a fair hearing is also enshrined in the Victorian Charter, which provides that a 

person charged with a criminal offence or party to a civil proceeding has the right to have the 
charge or proceeding decided ‘by a competent, independent and impartial court or tribunal 
after a fair and public hearing’.423 The Victorian Charter also requires that judgments and 
decisions made by a court or tribunal in a criminal or civil proceeding be made public unless 
the best interests of a child otherwise requires or a law other than the Charter otherwise 
permits. Therefore courts retain their existing powers, such as the power to exclude the press 
or members of the public from court hearings. 

 
5.61 Issues of procedural fairness were raised in a number of submissions.424 In one submission it 

was suggested that legal principles are not absolute and that there may be situations where 
they may be undermined, but this should only occur as a last resort. In the case of continuing 
detention, it should only occur where it can be established that ‘such measures would be the 
most effective means to achieve the purported aim of community protection’.425 

The Principles of Proportionality and Finality in Sentencing  

5.62 A number of submissions to the Council expressed the view that continuing detention laws 
undermine fundamental legal principles, including the principles of proportionality and finality 
of sentence.426 

 
5.63 The principle of proportionality provides that the type and extent of punishment should be 

proportionate to the gravity of the harm and the degree of the offender’s responsibility.427 The 
majority of the High Court in the case of Veen v The Queen (No 2)428 confirmed that 
proportionality is paramount in determining the sentence to be imposed, but said that this does 
not mean that public protection is irrelevant.429  

 
                                                      
422  Bronitt and McSherry (2005), above n 393, 94. 
423  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 24(1). 
424  For example: Submissions 2.13 (Sharon Healey); 2.14 (Victoria Legal Aid); 2.17 (confidential). 
425  Submission 2.17 (confidential) 1. 
426  Submissions 2.13 (Sharon Healey); 2.14 (Victoria Legal Aid); 2.17 (confidential); 2.20 (Mental Health Legal 

Centre). 
427  Richard Fox, Victorian Criminal Procedure (2000) 298. 
428   Veen v The Queen (No 2) (1988) 164 CLR 465. 
429  Ibid 472–475. The majority drew a distinction between merely inflating a sentence for the purposes of 

preventive detention, which is not permissible, and exercising the sentencing discretion having regard to the 
protection of society among other factors, which is permissible. Accordingly, an order for indefinite detention 
at the time of sentencing may be justified on the basis that it is commensurate to the seriousness of the 
offence committed. 



 

 The Merit of Continuing Detention 81 

5.64 Post-sentence preventive detention is based on what the offender might do in the future and 
is not as firmly connected to the seriousness of the offence committed which led to the period 
of imprisonment, as is indefinite detention at the time of sentence. It might therefore be argued 
that post-sentence preventive detention offends against the principle of proportionality in 
sentence.  

 
5.65 On the other hand, because continuing detention regimes are based on what offenders might 

do, it could be argued that the principle of proportionality is simply irrelevant. Continuing 
detention is the only certain way to ensure that an offender will not pose any risk to the 
community. Questions of proportionality only arise if the detention is seen as punitive and the 
majority of judges in Fardon’s case did not consider continuing detention to be so categorised.  

 
5.66 Post-sentence preventive detention legislation that authorises imprisonment may be seen as 

contrary to the principle of finality of sentence.430 If an order for indefinite detention is made at 
the time of sentence, then the offender at least knows that there is a nominal term and there 
is a system for periodic review. By contrast, post-sentence preventive detention schemes 
operate at the end of the offender’s sentence, leading to uncertainty as to how long the 
offender must remain in prison after the sentence expires. 

 
5.67 However, this principle may be considered irrelevant if it is accepted that post-sentence 

preventive detention is non-punitive. Since the majority of the High Court in Fardon has held 
that the Queensland post-sentence scheme is not akin to a sentence of imprisonment, the 
principle of finality of sentence may not be at issue.  

‘Rule of Law’ Principles 

5.68 The general rule of law requires that there should be no punishment without law. An aspect of 
this principle is that once a sentence has been served, offenders can be said to have ‘done 
their time’ and are entitled to freedom. 

 
5.69 Continuing detention schemes extend the time that offenders spend in prison and arguably 

offend against this aspect of the rule of law.431 A number of submissions raised the issue that 
the legal system is founded on the principle that an offender is punished for an act committed 
and not for an offence that may be committed in the future and that the introduction of 
continuing detention offends this principle.432 

 
5.70 Again, this conclusion depends on the proposition that continuing detention constitutes 

punishment. In Fardon’s case, the majority has concluded that imprisonment is not 
punishment if authorised for non-punitive reasons such as community protection. 

 
5.71 Another important principle behind the rule of the law is that governments should punish 

criminal conduct, not criminal types.  
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5.72 The premise for the Queensland post-sentence scheme rests on the status of the person. 
Justice Gummow of the High Court recognised this when considering the Queensland 
legislation in Fardon’s case. The very title of the Dangerous Prisoners (Sexual Offenders) Act 
2003 (Qld) attests to this: ‘The Act operated by reference to the appellant’s status deriving 
from [his] conviction, but then set up its own normative structure’.433 Post-sentence preventive 
detention schemes carry the danger of detaining people because of their (prior) status as 
offenders. Again, however, it can be argued that continuing detention does not set out to 
punish people because of their status, but rather, the main aim is to protect the community. 
Others might argue that regardless of the purpose of such schemes the very act of detaining 
people in prison against their will amounts to punishment.  

Procedural Fairness 

5.73 The principle of procedural fairness is relevant to any scheme that seeks to supervise or 
preventively detain high-risk offenders because it requires that safeguards operate to ensure 
that hearings carried out under the scheme operate in a way that is fair to the person being 
detained or supervised. Section 25 of the Victorian Charter enshrines the most fundamental 
right of a person charged with a criminal offence: that any person is presumed innocent until 
proven guilty according to law. There are also a number of ‘minimum guarantees’ set out in 
this section, including that a person charged with a criminal offence: 
• be informed of the nature and reasons of charges brought against them; 
• has adequate time and facilities to prepare his or her defence; 
• be tried without unreasonable delay; 
• be tried in person and to defend him or herself; 
• be told about the right to legal aid; 
• has legal aid provided (if the eligibility criteria are met); 
• has the right to call evidence and test any evidence called against him or her; 
• has the assistance of an interpreter or any technology which would assist in his or her 

understanding of the proceedings; and 
• is not compelled to give evidence against him or herself. 

 
5.74 These guarantees can be collectively described as the right to ‘procedural fairness’. 
 
5.75 This right is specifically defined in terms of a person who has been charged with a criminal 

offence, rather than proceedings providing for the continuing detention of people held on the 
grounds of public protection. It is arguable, however, that as the deprivation of liberty is the 
most serious consequence of a judicial decision, procedural fairness requirements must be 
taken into account.434 The view taken by Justice Gummow in Fardon, that ‘the involuntary 
detention of a citizen in custody by the State is permissible only as a consequential step in the 
adjudication of criminal guilt of that citizen for past acts’ and ‘there remains a connection 
between the operation of the Act and anterior conviction by the usual judicial processes’435 
lends support to the argument that procedural fairness should extend to all proceedings 
extending from the original charges faced by an individual, including continuing detention. 

 

                                                      
433  Fardon v Attorney-General (Qld) (2004) 210 ALR 50 [70]. (emphasis added). 
434  Attorney-General v Watego (2003) 142 A Crim R 537. 
435  Fardon v Attorney-General (Qld) (2004) 210 ALR 50 [80], [108] (Justice Gummow). 
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5.76 Two cases have considered the requirements of procedural fairness in relation to the 
Queensland scheme of continuing detention.436 Both cases have held that procedural fairness 
requires that prisoners have adequate time to prepare for their hearings, to instruct counsel, to 
analyse quantities of evidentiary material and to make arrangements for witnesses to give 
evidence. In Attorney-General v Watego,437 an application for continuing detention was 
brought against the prisoner within a very short period of time before his release. Because of 
the prisoner’s detention and the problems he faced to secure legal representation, the court 
dismissed the application on the basis that the prisoner was denied procedural fairness 
because he did not have appropriate time to prepare a sufficient defence. An appeal to the 
Court of Appeal was unsuccessful.438 In Attorney-General v Nash,439 an application for 
continuing detention was also brought only days before the release date of the prisoner. As in 
Watego’s case, the court dismissed the application on the basis that the prisoner was denied 
procedural fairness.  

 
5.77 It appears that the rules of evidence are also of great importance to hearings concerning 

continuing detention. A majority of the High Court in Fardon’s case emphasized that the 
retention of the application of rules of evidence under the Dangerous Prisoners (Sexual 
Offenders) Act 2003 (Qld) was relevant to the interpretation of the powers under the Act as 
judicial rather than executive in nature. 

  
5.78 The boundaries of procedural fairness in relation to continuing detention are still unclear. It 

may be that they will develop in line with general criminal proceedings such that a court may 
have the power to stay proceedings until legal representation is available.440  

Double Jeopardy and the Principle against Double Punishment 

5.79 The question that underlies the principles discussed thus far is whether or not continuing 
detention amounts to punishment. If so, it could be argued that post-sentence preventive 
detention regimes offend against the principle against double punishment. Article 14(7) of the 
ICCPR states that ‘[n]o one shall be liable to be tried or punished again for an offence for 
which he [or she] has already been finally convicted or acquitted in accordance with the law 
and penal procedure of each country’. Similarly, section 26 of the Victorian Charter 
establishes that a person must not be tried or punished more than once for an offence. The 
term ‘double jeopardy’ has been held not only to apply to the determination of guilt, but also to 
the quantification of punishment.441 In submissions to the Council it was argued that continuing 
detention laws undermine the rule against double jeopardy, which is reflected in the ICCPR 
and the Victorian Charter of Human Rights.442 

 

                                                      
436  Attorney-General v Watego (2003) 142 A Crim R 537; Attorney-General v Nash (2003) 143 A Crim R 312. 

These cases are discussed in Patrick Keyzer and Suzanne O’Toole, ‘Time, Delay and Nonfeasance Under 
the Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld)’ (2006) Alternative Law Journal, [forthcoming]. 

437  Attorney-General v Watego [2003] QSC 367. 
438  Attorney-General v Watego (2003) 142 A Crim R 537. 
439  Attorney-General v Nash (2003) 143 A Crim R 312. 
440  As in Dietrich v The Queen (1992) 177 CLR 292. 
441  Rohde v DPP (1986) 161 CLR 119, 128–129; Pearce v The Queen (1998) 194 CLR 610, 628. 
442  Submissions 2.13 (Sharon Healey); 2.14 (Victoria Legal Aid); 2.17 (confidential); 2.6 (Victorian Criminal 

Justice Coalition). 
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5.80 The Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) was challenged in Fardon’s case 
on the basis that the court making the order under it was ‘required to have regard to the prior 
offences of a person in determining whether he should be a prisoner or not in circumstances 
where no crime has been committed’.443 Fardon is the first person to be detained in prison 
under Queensland’s continuing detention scheme.444 

 
5.81 Justice Gummow was the only judge in the majority in Fardon’s case to deal with this 

argument and he did so briefly. He found that the Act does not breach the ‘double jeopardy’ 
rule as it relates to sentencing because it did not punish Fardon twice or increase the 
punishment for the offences for which he was convicted.445  

 
5.82 However, it can be argued that a post-sentence preventive detention scheme dependent on a 

finding of guilt that involves imprisonment must be seen as a form of punishment above and 
beyond that of the sentence already served. A number of submissions raised this point.446 

 
5.83 Justice Kirby in his dissenting judgment was clearly of the opinion that the Queensland 

legislation imposed double punishment. He said: 

Effectively, what is attempted involves the second court in reviewing, and increasing, the 
punishment previously imposed by the first court for precisely the same past conduct. 
Alternatively, it involves the second court in superimposing additional punishment on the 
basis that the original maximum punishment provided by law, as imposed, has later 
proved inadequate and that a new foundation for additional punishment, in effect 
retrospective, may be discovered in order to increase it.447  

 
5.84 Justice Kirby commented that additional punishment: 

is offensive to the fundamental tenets of our law. It is also contrary to the obligations 
assumed by Australia under the ICCPR…It is contrary to truth and transparency in 
sentencing. It is destructive of the human capacity for redemption. It debases that judiciary 
that is required to play a part in it.448 

 
5.85 Fardon has petitioned the United Nations Human Rights Committee raising the issue that the 

Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) is in breach of Article 14(7) of the 
ICCPR. The Committee’s view on this argument may have important repercussions as to the 
operation of continuing detention schemes. 

                                                      
443  Patrick Keyzer et al (2004), above n 431 , 250.  
444  See further Case Study 2 in Appendix 1.  
445  Fardon v Attorney-General (Qld) (2004) 210 ALR 50 [72]. Justice Gummow said that instead, it set up its 

own ‘normative structure’. He did not go on to explain this. At the same time, he emphasised that the 
preventive detention regime was consequential to a finding of guilt. There was ‘a connection between the 
operation of the Act and anterior conviction by the usual judicial processes’: [80]. 

446  Submissions 1.6 (Victorian Bar Council); 2.14 (Victoria Legal Aid); 2.17 (confidential); 2.6 (Victorian Criminal 
Justice Coalition). 

447   Fardon v Attorney-General (Qld) (2004) 210 ALR 50 [101] (footnotes omitted). 
448  Ibid. 



 

 The Merit of Continuing Detention 85 

Criminal Detention Must Only Follow a Finding of Guilt 

5.86 There is a general principle that involuntary detention should only be a consequence of a 
finding of guilt.449 This principle was recognised by three justices of the High Court in Chu 
Kheng Lim v Minister for Immigration: 

The involuntary detention of a citizen in custody by the State is penal or punitive in 
character and … exists only as an incident of the exclusively judicial function of adjudging 
and punishing criminal guilt.450 

 
5.87 The established exceptions to this general rule referred to in Lim’s case are: 

• the arrest and detention in custody of a person accused of a crime to ensure he or she is 
available to be dealt with by the courts; 

• the civil detention of those with a mental illness for treatment;  
• the civil detention of those with infectious disease for treatment and to stop the spreading 

of the disease; and 
• the ‘administrative’ detention of immigrants seeking refugee status to enable enquiries and 

a determination of their status to be made.451  
 
5.88 This principle was applied by Toohey and Gummow JJ in Kable’s case in order to strike down 

the New South Wales continuing detention scheme that was applicable to one individual.452 
 
5.89 The common thread running through the above exceptions to the general rule is that they 

have a primary purpose that is non-punitive in nature. Justice Gummow in Al-Kateb v Godwin 
suggested that detention may contain a mixture of punitive and non-punitive traits and that it 
was of little assistance to label detention as one or the other.453 

 
5.90 The rationale behind the view that continuing detention does not amount to punishment is 

summarised by Christopher Slobogin as follows: 

Criminal punishment is based solely on a conviction for an offense and can occur only if 
there is such a conviction.  

Preventive detention is based solely on a prediction concerning future offenses and can 
occur only if there is such a prediction. Therefore, preventive detention is not criminal 
punishment.454 

 
5.91 However, it could be argued that while preventive detention schemes may omit any mention of 

punishment, if imprisonment is punishment, the effect of the detention is precisely that. In 
Fardon’s case, Justice Kirby pointed out that in Queensland, the continuing detention takes 

                                                      
449  This was raised in a number of submissions, for example submission 2.17 (confidential).  
450  Chu Kheng Lim v Minister for Immigration (1992) 176 CLR 1, 27 (Brennan, Deane and Dawson JJ.) 
451  Ibid 33. The list of exceptions to the general rule was never meant to be exhaustive. Both Justices Gaudron 

and McHugh in Lim’s case referred to the possibility of other forms of detention to achieve some legitimate 
non-punitive object: at 27, 55, 71. 

452  Kable v DPP (NSW) (1996) 189 CLR 51. 
453  Al-Kateb v Godwin (2004) 219 CLR 562. In Fardon’s case, Justice Gummow again referred to the 

punitive/non-punitive dichotomy as a concept fraught with difficulty given the multiplicity of accepted 
sentencing objectives: Fardon v Attorney-General (Qld) (2004) 210 ALR 50, 74-75. However, it could be 
argued that this ignores the effect of the preventive detention. 

454  Slobogin (2006), above n 342, 112. 
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place in prison (not a hospital or a detention centre) and the detainee remains a ‘prisoner’.455 
Other High Court justices have supported the proposition that imprisonment is punishment. 
Brennan, Deane, Toohey and Gaudron JJ stated in Witham v Holloway:456 

Punishment is punishment, whether it is imposed in vindication of or for remedial or 
coercive purposes. And there can be no doubt that imprisonment and the imposition of 
fines…constitute punishment. 

 
5.92 Whether the principle that imprisonment should only be a consequence of a finding of guilt has 

been breached thus depends upon whether or not imprisonment is viewed as a form of 
punishment.  

The Principle Against Retrospective Laws 

5.93 There is a general principle that legislation which criminalises certain conduct or sets up 
sentencing regimes should not apply retrospectively. Article 15(1) of the ICCPR states that 
“[n]o one shall be held guilty of any criminal offence on account of any act or omission which 
did not constitute a criminal offence, under national or international law, at the time when it 
was committed”. Section 27(2) of the Charter sets out the principle against retrospective 
criminal laws, including the principle that a penalty must not be imposed on a person for an 
offence that is greater than the penalty that applied at the time when the offence was 
committed. This is particularly salient in relation to continuing detention regimes that did not 
exist at the time the offender was originally sentenced. One submission expressed concern 
that continuing detention would offend against the principle against retrospective laws as it 
requires that new laws and additional punishment are to be applied retrospectively.457 

 
5.94 One view of the reasons for the principle against retrospectivity was expressed by Toohey J in 

Polyukhovich v The Commonwealth of Australia and Another:  

Prohibition against retroactive laws protects a particular accused against potentially 
capricious state action. But the principle also represents a protection of a public interest. 
This is so, first, in the sense that every individual is, by the principle, assured that no future 
retribution by society can occur except by reference to rules presently known; and 
secondly, it serves to promote a just society by encouraging a climate of security and 
humanity.458 

 
5.95 However, this is not to say that retrospective laws cannot be made within constitutional limits 

or that their passage is never justified.459 
 
5.96 In Fardon’s case, one of the reasons why Kirby J formed the view that the Queensland 

continuing detention scheme was unconstitutional was because ‘[r]etrospective application of 
new criminal offences and of additional punishment is offensive to the fundamental tenets of 
our law’.460 In contrast, it could be argued that continuing detention schemes do not set up 
new criminal offences and do not impose additional punishment where the purpose of such 
schemes is community protection. On this view, the principle of retrospectivity does not apply. 

                                                      
455  Fardon v Attorney-General (Qld) (2004) 210 ALR 50, 97. The Dangerous Prisoners (Sexual Offenders) Act 

2003 (Qld) provides that a person subject to a continuing detention order, interim detention order, 
supervision order or interim supervision order remains a prisoner for particular purposes (s 43A).  

456  (1995) 183 CLR 525,  534. 
457  Submission 2.17 (confidential). 
458  Polyukhovich v The Commonwealth of Australia and Another (1991) 172 CLR 501, 688-689. 
459  Ibid 689 (Toohey J) 
460  Fardon v Attorney-General (Qld) (2004) 210 ALR 50 [101]. 
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Does Continuing Detention Meet Its Objectives? 

5.97 Whether a continuing detention scheme is based on a criminal justice model or a medical 
model can have implications for assessing its effectiveness. These models are discussed in 
more detail in Chapter 2. 

 
5.98 The main purpose of the three existing Australian schemes of continuing detention that adopt 

a criminal justice model is to ensure the adequate protection of the community, with only the 
New South Wales legislation focusing on rehabilitation.461 The current schemes have only 
been operating in Australia for a very short period of time and it is difficult to find measures to 
establish whether they are indeed effective in relation to improving community protection. 
What continuing detention schemes aim to avoid is not harm, but potential harm which is 
empirically difficult to establish.462 

 
5.99 The Victorian Centres Against Sexual Assault have expressed reservations about the 

effectiveness of these schemes, commenting: 

We commend the Government for any initiative that may reduce the incidence of 
childhood sexual assault and the devastating effects this trauma has on our clients. 
However, we have serious concerns that the proposed scheme could achieve this goal. 

We are of the mind that the new scheme is a response to public distress and media 
attention accorded to re-offending by a few convicted sexual offenders. Despite the 
popularity of these laws in other States, we are not aware of any research that has yet 
established that the scheme would actually reduce rates of sexual offending against 
children.463 

 
5.100 Concerns about the effectiveness of post-sentence schemes were also raised in one 

submission by a member of the community:  

The main impetus behind such laws appears to be the prevention of future sexual 
offences. However the practical effectiveness and impact of such laws need to be 
considered. … [S]uch a proposed law would actually be focussing on only a small minority 
of those who will actually commit sexual offences. Most of these types of offences are 
going to be committed by people who have not been convicted of such crimes before. 
When one remembers that the primary purpose of such laws is protection of the 
community from violent and sexual offences, we see that at best their effectiveness is 
going to be limited. … [T]he majority of violent and sexual offences are actually committed 
by family members or acquaintances, and the majority of these go unreported. It therefore 
seems that our attention would be better focussed here.464 

 
5.101 It might be argued that the criminal justice system does not and cannot provide a perfect 

guarantee against crime and it is impossible to contrive a perfect risk-free society through the 
law alone. A continuing detention scheme that detains offenders for a fixed period of time 
without treatment or rehabilitation merely defers, rather than reduces, the risk posed by these 
offenders. Victoria Legal Aid raised the issue that continuing detention orders can only ever 
provide temporary protection. Unless an offender is detained indefinitely, the risk to the 
community is deferred, but not reduced. VLA took the view, supported by other submissions, 
that the uncertainty and perceived unfairness of continuing detention may have the effect of 
hindering the rehabilitation of an offender. VLA state that: ‘[a]t worst continued detention may 

                                                      
461  The Queensland and Western Australian models refer to the continuing control, care or treatment of 

offenders.  
462  Zdenkowski (1997), above n 408, 8. 
463     Submission 1.2 (Victorian Centres Against Sexual Assault). 
464  Submission 2.17 (confidential). 
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fuel feelings of bitterness and resentment which could potentially increase the risk to the 
community if the offender is eventually released’.465 VLA referred to the former facility for 
mentally ill offenders at Ararat, where: 

The lack of a finite release date was so psychologically oppressive that many patients 
begged to be transferred back to the mainstream prison (where a date would be fixed). 
The ward staff admitted that it was virtually impossible to manage behaviour on the ward 
because they had nothing to lose. Violence and self-harm were common.466 

 
5.102 It is argued that the only way that continuing detention can ensure that all known high-risk 

offenders do not reoffend would be to deprive permanently the liberty of all people falling into 
this group. This would not only raise significant human rights concerns, including on the 
grounds that some of these offenders would not have gone on to reoffend, but also would lead 
to large increases in the prison population. Notwithstanding the high costs associated with this 
approach, it would provide no guarantee that the overall incidence of sexual or violent crimes 
would be reduced.  

Is Continuing Detention the Best Use of Resources? 

5.103 In considering the question of whether a continuing detention scheme should be introduced in 
Victoria, it has been argued that the broader context of sexual and serious violent offending 
needs to be borne in mind. Current legal responses to dangerous offenders in Australia and 
overseas have attracted criticism for ignoring the realities of sexual and violent offending and 
focusing disproportionate attention on some offenders over others—typically focussing on 
those who have committed offences outside the family.467  

 
5.104 By focusing on the small group of high-risk offenders who have been processed by the 

criminal justice system, it is argued, funds are potentially diverted away from combating other 
forms of violence, including abuse within the family.468 Some have argued that resources are 
better targeted at the treatment of children and young people with sexual behaviour 
problems,469 and in building the evidence base around ‘what works’ in preventing 
reoffending.470 

 

                                                      
465  Submission 2.14 (Victoria Legal Aid) 5. 
466  Ibid 6. 
467  See, for example, Lenore Simon and Kristen Zgoba, ‘Prevention of Sex Crimes against Children: Legislation, 

Prevention and Investigation’ in Richard Wortley and Stephen Smallbone (eds) Situational Prevention of 
Child Sexual Abuse (2006) 86-87. 

468  See, for example, Lenore Simon, ‘Matching Legal Policies with Known Offenders’ in Winick and La Fond 
(eds) (2003), above n 19. 

469  See for example, Alison Gray and Michael Davis, ‘Investing in the Future of Children: Building Programs for 
Children or Prisons for Adult Offenders’ in Winick and La Fond (eds) (2003), above n 19. The Victorian 
Government recently announced a $31 million package over four years aimed at reforming the justice 
system and providing additional services to support victims of sexual assault. This funding includes $1.4 
million to run treatment programs for people aged 15 to 18 years aimed at reducing juvenile sexual offending 
and $2.7 million, which includes new treatment programs for children under 10 with behavioural problems; 
Department of Justice, ‘$34.2 Million to Support Victims of Sexual Assault and Child Witnesses’, 2006-07 
Budget Fact Sheet 

 <http://www.budget.vic.gov.au/domino/Web_Notes/budgets/budget06.nsf/7b97d9472cf2520cca256e690020
1d10/a4f115398ea7b774ca256ff60008081b!OpenDocument> at 8 December 2006. 

470  See, for example, Sullivan, Mullen and Pathé (2005), above n 359, 318. 
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5.105 While responses to high-risk serious offenders do not necessarily have to be implemented at 
the expense of investing resources in other areas, clearly resources are not unlimited. 
Continuing detention and supervision options, and other approaches that might be considered, 
carry with them certain costs. For example, the cost of keeping a person in prison is more than 
$83,000 a year.471 While cost should not be the only consideration when assessing the merits 
of such schemes, it is important that responses to high-risk offenders are considered in the 
broader context of community responses to violence more generally. 

 
5.106 Research suggests that most sexual offences committed against both children and adults are 

perpetrated by family members and acquaintances, and the majority of these are never 
reported to police.472 The 2005 National Personal Safety Survey conducted by the Australian 
Bureau of Statistics (ABS) found that only 11 per cent of those who experienced sexual abuse 
before the age of 15 years reported being abused by a stranger, compared to 45 per cent 
reporting abuse by a relative, and 31 per cent abuse by an acquaintance, neighbour or 
someone else known to them.473 Similar trends are found with serious violent crimes, such as 
homicide.474 

 
5.107 The proportion of sex offenders who end up in prison represents only a small minority of all 

sex offenders, and sex offenders have far lower rates of recorded recidivism than is commonly 
believed.475 In submissions to the Council, it was commented that most violent and sexual 
offences are committed by those who do not have relevant prior convictions. It was suggested 
that, if the primary purpose of the continuing detention laws is to protect people from violent 
and sexual offenders, keeping a small group of people who have already offended in custody 
is a strategy of limited effectiveness.476 There remains the significant issue of the large 
number of offenders within the community who are not in prison and have never proceeded to 
court.477  

 
5.108 The Victorian Centres Against Sexual Assault commented: 

While the proposed scheme would deal with a few high profile incarcerated offenders, 
there appears to be no resolve from State or Federal Governments regarding the huge 
problem of offenders within our communities who are not in prison and have never 
proceeded to court, let alone a conviction and a sentence. It was reported recently in the 
Sydney Morning Herald that in New South Wales 90 percent of reported sexual assaults 
do not end up in convictions, 17 percent of reported sexual assaults do not end up in 
court, and 56 percent of defendants are found not guilty. In other words we have an 
incredibly high percentage of serious sexual offenders within our communities against 
whom no action has, or is likely to be taken.478 

 

                                                      
471  Productivity Commission, Steering Committee for the Review of Government Service Provision Report on 

Government Services 2006 (2006) Table 7A.6.  
472  Only 19 per cent of those surveyed as part of the most recent ABS Personal Safety Survey who had 

experienced sexual assault in the last 12 months had reported the incident to police: Australian Bureau of 
Statistics (2005), above n 50, 21. 

473  Ibid. 
474  For an examination of trends, see Jenny Mouzos, Homicide in Australia: 2003-2004 National Homicide 

Monitoring Program (NHMP) Annual Report, Research and Public Policy Series No. 66 (2005).  Mouzos 
reports that over a third of homicides in 2003-04 involved a falling out between friends or acquaintances or 
persons in other relationships, such as business associates, neighbours or employees/employers and the 
majority of these (81%) involved ‘male-on-male confrontations’. 

475  Gelb (2007), above n 19. 
476  Submission 1.2 (Victorian Centres Against Sexual Assault); 2.17 (confidential). 
477  Submission 1.2 (Victorian Centres Against Sexual Assault). 
478  Ibid. 
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5.109 Legal and mental health policy and practice continues to operate on the assumption that sex 
offenders are dangerous, high-risk offenders who are very likely to reoffend against a stranger 
with another sexual offence. The use of specialised interventions such as registries, 
community notification and continuing detention for sex offenders may not represent an 
optimal allocation of crime prevention resources. These specialised interventions aim to 
protect potential victims from attacks by strangers, which constitute only a small minority of 
cases, and do not protect people from family members and acquaintances. Some researchers 
have suggested that this protection might instead be achieved by creating mandatory arrest 
policies in cases where a family member or acquaintance is suspected, as is the case with 
domestic violence.479 Early intervention with young offenders, programs to teach effective 
parenting skills and better community education about the true nature of sex offending—and 
the most common source of the danger—may also provide more effective mechanisms for 
reducing victimisation. When resources are limited, such measures may be better able to 
protect against the most common form of sex offending—offending that occurs within the 
family unit. 

 
5.110 Corrections Victoria cautioned that:  

The resource implications of any proposed continuing detention scheme also need to be 
considered. Potentially, a continuing detention scheme means that Corrections is 
detaining in custody a sizeable number of offenders for many years post-sentence.480  

 
5.111 Corrections Victoria also point to a possible increase in legal costs associated with 

applications if, as a result of introducing continuing detention which is more onerous for 
offenders, more applications are contested by offenders. Corrections Victoria note that while 
the proposed length of an order has been contested in some cases, ‘to date only a minority of 
offenders have contested the application for an ESO’.481  

 
5.112 It could be expected that the costs of housing offenders post-sentence should they be 

detained in prison would be comparable to the costs of detaining other prisoners, although the 
additional costs associated with making applications for continuing detention, and reviews or 
appeals of continuing detention orders could be considerable. These costs would include 
costs associated with court time, legal fees and the preparation of risk assessment reports 
and other reports. Forensicare have cautioned that: 

One must not underestimate the resource implications of post-detention supervision and 
detention legislation. Significant resources will need to be committed to fund assessments 
(and re-assessments) of offenders, legal fees, court time, incarceration costs, supervision 
costs, etc. In the past, jurisdictions have underestimated these costs.482 

 
5.113  Corrections Victoria have advised that based on the general prison population for the 2004/05 

financial year: 
• the total annual recurrent costs for housing offenders in prison averaged $70,201 per 

prisoner; 
• the average cost per prisoner in minimum security prison was $67,169; and 
• the average cost per prisoner in medium/maximum security was $70,566.483 

 

                                                      
479  See, for example, Simon and Zgoba (2006) in Wortley and Smallbone (eds) (2006), above n 467, 87. 
480  Submission 1.4 (Corrections Victoria) 2. 
481  Ibid 2.  
482  Submission 2.15 (Forensicare—Professor James Ogloff) 3. 
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5.114 In the United States, statistics show that in 2004, the annual cost of continuing detention 
programs in mental health facilities ranged from $US9.7 million in Arizona (332 detainees) to 
$US45.5 million in California (451 detainees).484 In comparison the Texas system of outpatient 
treatment in 2004 cost $US490,000.485 It has been suggested that the United States’ systems 
for detaining ‘sexually violent predators’ are very expensive because they involve, amongst 
other things:  
• establishing new bureaucracies to compile and screen the records of sex offenders about 

to be released from prison to see if they qualify for the scheme; 
• hiring and training mental health professionals to conduct clinical evaluations of sex 

offenders;  
• conducting legal hearings and appeals; 
• maintaining facilities that are both secure and therapeutic; and 
• intensive supervision once the offender is granted conditional release.486 

 
5.115 Given that provisions such as continuing detention cannot prevent all recidivism, and overall 

are likely to have only a small impact on the total number of sexual offences that are 
committed, it has been suggested that resources to reduce victimisation should be provided 
for additional or alternative approaches, such as increased funding for earlier risk assessment, 
prison and community treatment programs and early intervention.487 

 
5.116 It is argued that policymakers need to decide whether to provide sex offenders with a ‘realistic 

opportunity to change and to earn their release or whether the real purpose is to simply 
confine them for as long as possible’.488 That choice will determine where costs should be 
allocated. 

 
5.117 A number of submissions expressed the view that resources would be better directed towards 

other areas which target sexual offending, such as the rehabilitation of offenders (including 
programs addressing juvenile offenders) and/or reintegration programs rather than a scheme 
of continuing detention.489 The Mental Health Legal Centre said: ‘We do not deny the absolute 
necessity to assure the community’s safety, however, the provision of appropriate support and 
treatment is the most effective way of preventing reoffending behaviour’.490 Similarly, VLA said 
that:  

the best way to protect the community against recidivism is to ensure the proper 
rehabilitation of offenders during imprisonment and appropriate management of 
reintegration after release.491  

 

                                                      
484  Texas Department of State Health Services, State by State SVP Act Comparison (2005) Council on Sex 

Offender Treatment <http://www.dshs.state.tx.us/csot/csot_compar.shtm> at 25 October 2006. 
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486  John Q La Fond, ‘The Costs of Enacting a Sexual Predator Law and Recommendations for Keeping Them 
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5.118 VLA suggest that additional funding for rehabilitation and reintegration programs:  

would be more efficient and effective than continued detention because such a strategy 
would minimise the expense of continued detention, the difficulties of prison management 
[and] the risk to the community upon release.492 

 
5.119 While the Victorian Centres Against Sexual Assault (CASA) welcomed any responses that 

would protect children, in light of the lack of assurances that continuing detention would 
actually achieve this objective, they felt that money could be better spent elsewhere. CASA 
suggested that resources should instead be invested in areas such as community and judicial 
education and research and programs to promote better outcomes for recidivist offenders.493  

 
5.120 It was submitted by the Victorian Criminal Justice Coalition that ‘any policy emphasizing post-

prison solutions as a strategy to elicit change in offending behaviour should…be seen as a 
failure of our correctional system, rather than a solution to the problem of recidivism’ and 
therefore more efforts should be targeted towards treatment services instead. 494  

 
5.121 A member of the community in her submission also supported a greater emphasis on support 

and addressing the underlying causes of offending: 

I am against the continued detention of people deemed to be at high-risk of committing 
offences against other members of society. I am suggesting that these people deemed to 
be at high-risk should be offered voluntary support and intensive support, if necessary, in 
areas such as housing where the stressors that led to them being angry and fearful are 
minimal or preferably do not exist and be able to work through with a psychologist that is 
sympathetic to them any pre-existing vulnerabilities and substance abuse issues and any 
other issues the person at high-risk thinks necessary. In addition to be taught social skills 
and introduced to groups, again on a voluntary basis.495 

 
5.122 In the same submission it was stated that ‘of greater concern is the moral issue involved in 

keeping someone…on a continued detention order…I understand people’s mental health (as 
well as their physical health) deteriorates in the prison system, and this may put them at 
greater risk’.496  

 
5.123 A number of those who made submissions were of the view that, rather than introducing 

continuing detention, more focus should be placed on improving existing post-sentence 
options, including, for example, extending the ESO scheme to offenders committing serious 
sexual offences against adults.497 It was suggested that the current schemes have not been in 
operation long enough to determine their effectiveness and some sort of evaluation of the 
current schemes needs to be undertaken before discussing options such as continuing 
detention.498 It was also raised that the current post-sentence options are contained in a 
number of Acts which require consolidation for a more effective and coherent regime.499 

 

                                                      
492  Ibid 6. 
493  Submission 1.2 (Victorian Centres Against Sexual Assault). 
494  Submission 2.6 (Victorian Criminal Justice Coalition) 2. 
495  Submission 2.23 (confidential) 1. 
496  Ibid 2. 
497  Submissions Focus Group 2; Submission 2.17 (confidential). 
498  For example: Submission 2.14 Victoria Legal Aid.  
499  For example: Submission 1.4 (Corrections); submission 2.7 (The Hon. Dianne Hadden MLC, Member for 

Ballarat Province).  
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5.124 Some also saw a need to improve the operation of existing sentencing options for high-risk 
offenders (for example by increasing sentences for some offences).500 For example one 
submission from a victim of rape stated that although she supported detaining offenders such 
as rapists in a prison or prison-like setting to protect the community, she thought that it might 
be ‘better to increase sentences and enforce them, although I know it would be very difficult 
getting judges to give higher sentences’.501  

 
5.125 Other options have also been proposed for improving the operation of the current ESO 

scheme. With regard to enhancing the process of risk assessment required under the ESO 
scheme, it has been suggested that forensic clinicians should focus on how best to manage 
an offender’s risk and whether the offender is likely to engage in rehabilitation and monitoring. 
To enhance the provision of rehabilitation, treatment and care, it has been suggested that 
treatment should be based on equipping the offender with socially acceptable and personally 
meaningful ways in which to lead a good life. And to enhance monitoring and supervision of 
offenders under the ESO scheme, it has been suggested that case management processes 
be improved, interagency cooperation be strengthened and the community be better 
engaged.502  

 
5.126 The importance of engaging the community has been recognised as the public is ‘a legitimate 

partner in deciding how to effectively manage sex offenders, in order to prevent future 
victimisation’.503 The public’s perspective is critical to the criminal justice system, as public 
opinion creates the boundaries within which the community will support, or at least accept, 
crime and justice policy.504  

Is There a Need for Continuing Detention? 

5.127 This chapter has reviewed some of the options available to deal with high-risk offenders and 
the issues surrounding those options. There is a range of views about the merit of a continuing 
detention scheme. Supporters of continuing detention argue that such a scheme is required to 
protect the community from serious offenders, especially those who have shown no remorse 
and a disregard for the safety of the community.505 It is also argued that offender treatment 
programs cannot prevent recidivism and therefore the idea of continuing detention should not 
be dismissed because it may have repercussions in relation to the treatment process. In 
addition, it is argued that the lack of certainty in relation to the ability to predict future offending 
should not be fatal to a scheme of continuing detention as long as a lower threshold is set, in a 
similar manner to that required to prove preparatory offences.506 

 

                                                      
500  Submission 2.4 (confidential). 
501  Ibid. 
502  Birgden (2006), above n 363. 
503  Center for Sex Offender Management, Public Opinion and the Criminal Justice System: Building Support for 

Sex Offender Management Programs, (2000) 1. 
504  Ibid 1. 
505  For example Submission 2.18 (confidential). 
506  Slobogin (2006), above n 342, 145-50. 
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5.128 In submissions to the Council, some of those who supported the introduction of continuing 
detention were concerned about the possibility the offender might go on to reoffend and the 
consequences for potential victims. For example, one submission stated: ‘I would love to see 
these offenders stay in prison or a prison-like setting so nobody has to endure the crime 
again’.507 Others stressed that the continuing psychological trauma suffered by victims make 
the risks and dangers of keeping offenders in detention indefinitely ‘pale into insignificance’.508 

 
5.129 Supporters of continuing detention argue that the rights of potential future victims must be 

considered paramount and that the protection of the community outweighs the rights of past 
offenders. There is an acknowledgement, even within instruments designed to protect the 
rights of the individual, that these rights are not absolute and that in certain circumstances the 
rights must be subject to ‘reasonable limitations’. Some maintain that whether or not a 
continuing detention scheme breaches human rights depends largely on how the scheme is 
characterised. If it is not characterised as punitive in nature, then many human rights 
considerations are not raised as, arguably, it cannot then be said to offend proportionality, the 
rule of law or the principle against double punishment.  

 
5.130 On the other hand it has been argued that the current measures in Victoria, such as the 

extended supervision order scheme—or the current measures with some improvements 
and/or additional resources—are sufficient to address the problem posed by those offenders 
who are considered to be dangerous and are reaching the end of their prison sentence. Some 
assert that continuing detention schemes are not the best usage of resources to protect 
potential victims of serious crimes and point to the dearth of evidence as to whether continuing 
detention schemes in any way achieve their goal of protecting the community. 

 
5.131 Some people expressed concern that ‘media hype’ and publicity surrounding the release of a 

few high-profile prisoners was the impetus for the current consideration of continuing 
detention, rather than failings of the current system to respond appropriately to high-risk 
offenders.509 It was also queried where the evidence was which supported the need for the 
introduction of continuing detention at this point in time.510 It was suggested that there is no 
evidence that there are more serious high-risk offenders in our community today than at any 
previous time.511 

 
5.132 Some of those who oppose the introduction of a continuing detention scheme do so on the 

basis that the high costs involved in continuing detention could be better spent improving the 
current responses to high-risk offenders.  

 

                                                      
507  Submission 2.4 (confidential) 3. 
508  Submission 2.16 (confidential). 
509  These types of views were expressed, for example, in submissions 1.2 (Victorian Centres Against Sexual 

Assault); 2.2 (confidential); 2.13 (Sharon Healey); 2.17 (confidential); 2.20 (Mental Health Legal Centre). 
510  Submissions 2.21 (confidential); 2.6 (Victorian Criminal Justice Coalition). 
511  Submission 2.6 (Victorian Criminal Justice Coalition). 
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5.133 One person who was against the introduction of a form of continuing detention expressed 
concerns about the impetus for, and potential consequences of introducing such schemes: 

The current community demands for continued detention of offenders… concern[s] me 
greatly… The proposed changes would detain and ostracise people for crimes which they 
have not yet committed but might. In fact, most attacks are made by people who have not 
been caught and many never are…Convicted offenders are subject to close supervision 
by the authorities. In the present community climate there is a feeling of desire for 
revenge, which has very little to do with protection of children. While the legal system has 
sufficient controls, there is an atmosphere of lynch law which has taken over, and is being 
whipped up by some sections of the media. … Once a person is on the sex offenders list, 
it is common that his home will be vandalized and his personal safety endangered by 
neighbours, and he is forced to move on. …If his next address is revealed, and it is often 
leaked, he will never have anywhere to go, regardless of the nature of the initial offence. 
Everyone is entitled to feel secure in his home, and this is denied to sex offenders. 
Community attitudes seem to have got out of kilter by the detailed reporting of crimes of a 
sexual nature, which sells newspapers. The vandalism and attacks on people is also a 
crime, but seems to be not only condoned but justified. Violence is also a crime, and is not 
always linked to sex. The legal system needs to take care to maintain its objectivity.512 

 
 

Question 1  

 Should Victoria introduce a post-sentence scheme that would allow for the continuing detention 
of offenders who have reached the end of their custodial sentence but who are considered to 
pose a continued and serious danger to the community? 

 
 

Question 2  

 Are there any alternatives or additional reforms that should be considered instead of, or in 
addition to, a continuing detention scheme? 

 
 

                                                      
512  Submission 2.2 (confidential). 
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Chapter 6: Structure of a Supervision and Detention 
Scheme 

Introduction 

6.1 In addition to whether there is a need to introduce continuing detention in Victoria, the 
Attorney-General has requested the Council’s advice on the structure of a continuing 
detention scheme, should one be introduced, in relation to: 
• the offences for which an order might be available; 
• the process for making a continuing detention order; 
• the body that would be empowered to apply for such an order; 
• the criteria for making an order and the process for assessing an offender against these 

criteria; 
• the body that should be empowered to make an order; 
• the duration of such orders;  
• the processes for review; and 
• the safeguards that could be incorporated to ensure that such orders may only be 

imposed in appropriate circumstances. 
 
6.2 These issues are explored in this Chapter. It also considers the possible implications of the 

Victorian Charter of Human Rights and Responsibilities to the structure of a post-sentence 
scheme, and presents a possible model for discussion. 

Implications of the Victorian Charter of Human Rights and 
Responsibilities 

Compatibility with Human Rights 

6.3 Unlike other Australian jurisdictions that have introduced continuing detention schemes, such 
as Queensland, New South Wales and Western Australia, Victoria now has a Charter of 
Human Rights and Responsibilities. The Victorian Charter of Human Rights and 
Responsibilities Act 2006 (Vic) (‘the Charter’) was enacted in July 2006 with the purpose of 
protecting and promoting human rights.513 While the Charter is not necessarily a barrier to the 
introduction of a continuing detention scheme in Victoria, it does bring sharply into focus the 
need to ensure, as far as possible, that any scheme introduced is consistent with human rights 
and if it infringes those rights, that such infringements are reasonable and can be properly 
justified. 

 
6.4 The other Australian post-sentence detetention schemes that have been held to be 

constitutionally valid by the High Court have been introduced in jurisdictions that do not have a 
Charter of Human Rights and they must be considered in that context. This was highlighted by 
the High Court in Fardon v Attorney-General for the State of Queensland,514 in which Chief 
Justice Gleeson remarked that: 

                                                      
513  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 1. 
514  (2004) 210 ALR 50. 
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the lawfulness of systems of preventive detention is considered in the light of the particular 
constitutional context. In the United States, the right to substantive due process is 
significant. In Canada, the Charter of Rights and Freedoms must be considered.515  

 
6.5 Similarly, Justice McHugh, looking at the Queensland scheme, observed that  

it does not follow that, because State legislation requires State courts to make orders that 
could not be countenanced in a society with a Bill of Rights, the institutional integrity of 
those courts is compromised.516  

 
6.6 As discussed in Chapter 5, a continuing detention scheme may potentially infringe a number 

of rights and principles under the Charter, including:  
• the right to liberty and security;517 
• the right to humane treatment when deprived of liberty;518 
• the right to a fair hearing;519 
• the presumption of innocence and the right to procedural fairness;520 
• the right not to be punished more than once;521 and 
• the principle against retrospective criminal laws.522  

 
6.7 The specific implications of these rights for the structure of a post-sentence scheme in Victoria 

are discussed in the relevant parts of this chapter. 
 
6.8 From 1 January 2007, each new bill which is introduced into parliament must be accompanied 

by a ‘statement of compatibility’.523 The statement of compatibility must state whether or not, in 
the opinion of the member introducing the bill, the bill is consistent with human rights. Under 
the Charter provisions, the statement must also provide an explanation of how the proposed 
legislation is compatible with the Charter, and if any part is considered to be incompatible, the 
nature and extent of the incompatibility.524  

 
6.9 The issue of incompatibility can be addressed by reference to the ‘reasonable limitations’ 

clause of the Charter.525 This clause makes it clear that ‘a human right may be subject under 
law only to such reasonable limits as can be demonstrably justified in a free and democratic 
society based on human dignity, equality and freedom’.526  

 

                                                      
515  Ibid [14]. 
516  Ibid [41]. 
517  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 21.  See discussion above at [5.47]-[5.49]. 
518  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 22. See discussion above at [5.50]. 
519  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 24. See discussion above at [5.60]. 
520  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 25. See discussion above at [5.73]-[5.78].  
521  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 26. See discussion above at [5.79]-[5.85]. 
522  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 27. See discussion above at [5.93]-[5.96]. 
523  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 28. 
524  The failure to produce a statement of compatibility will not effect the validity, operation or enforcement of an 

Act. See Charter of Human Rights and Responsibilities Act 2006 (Vic) s 29. 
525  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 7. 
526  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 7(2). 
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6.10 From 1 January 2008, the Supreme Court will also be able to make a declaration of 
inconsistent interpretation if the court is of the opinion that a statutory provision cannot be 
interpreted consistently with a human right.527 The making of such a declaration will not affect 
the validity or operation or enforcement of the statutory provision to which it relates, create any 
new legal rights or give rise to any new civil causes of action.528 However, within six months of 
receiving such a declaration, the Minister administering the relevant legislation in respect of 
which a declaration is made, must prepare a written response to be tabled in parliament and 
published in the Government Gazette.529  

Is the Restriction or Degree of Interference Reasonable and 
Demonstrably Justified in the Circumstances? 

6.11 Some of the rights discussed in Chapter 5 might be adequately protected if a continuing 
detention scheme included appropriate safeguards. Another possible means of addressing 
any possible infringements of these rights would be to establish that the restriction or degree 
of interference is reasonable and able to be justified in the circumstances.  

 
6.12 There are a number of issues which must be taken into account when considering what 

constitutes a reasonable limitation. These include: 
• whether the limitation is provided for by an Act, regulation or under the common law, as 

any limitation on rights must be authorised by law; 
• whether the purpose of the legislation is important (for example, whether it relates to an 

area of immediate concern to the community); 
• whether there is any evidence available that supports the need for such legislation (for 

example, research findings or empirical data); 
• whether the limitation on the right could be described as rationally and proportionately 

connected to the purpose of the legislation; 
• whether or not there are any less restrictive ways of achieving the same purposes; and 
• whether the limitation imposed on the right is balanced with the ‘values of free and 

democratic society based on human dignity, equality and freedom’.530  
 
6.13 Approaching this issue from a similar perspective, Christopher Slobogin makes a case for 

three specific restrictions on continued detention schemes: 
• the nature of the liberty deprivation must bear a reasonable relationship to the harm 

feared; 
• the duration of the liberty deprivation must be reasonably related to the prevention of the 

harm feared; and 
• to ensure that the nature and duration of the liberty deprivation is taken seriously, there 

must be a system of periodic review, perhaps every six months or at least annually. 531 
 

                                                      
527  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 36. 
528  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 36(5). 
529  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 37. 
530  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 7. 
531  Slobogin (2006), above n 342, 113-114. 
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6.14 Australian courts in considering applications for continuing detention have generally 
recognised that such a drastic step should only be taken where the potential risks the offender 
poses can not be controlled for by a less restrictive means, such as supervision. For example, 
in Attorney-General for the State of Queensland v Robert John Fardon532 Justice Lyons 
reviewed the decisions made under the Queensland Act and stated that given the intrusions of 
the scheme on the liberty of the subject, an order for supervised release should be preferred 
to a continuing detention order.533  

 
6.15 This notion of a presumption in favour of the least restrictive alternative is currently reflected in 

Victorian mental health legislation. One of the criteria for involuntary commitment is that the 
person cannot receive adequate treatment ‘in a manner less restrictive of his or her freedom 
of decision and action’.534 Section 4(2)(b) of the Mental Health Act 1986 (Vic) also requires 
that any restriction upon the liberty of patients much be kept to the minimum necessary in the 
circumstances. Such a provision could be adapted to apply to continuing detention, should 
such a scheme be introduced. 

 
6.16 In relation to Slobogin’s second restriction, the New South Wales system imposes a limit of 

five years on continuing detention orders, whereas such orders are indefinite under the 
Queensland and Western Australian schemes.535 Having a time limit imposed on continuing 
detention orders gives an offender a prospective release date and an incentive to work 
towards release. An indefinite time period may provide a disincentive for the person to 
undertake treatment, if he or she believes that there is no prospect of release. 

 
6.17 The third restriction in relation to periodic review has been incorporated in existing continuing 

detention schemes operating in Queensland, New South Wales and Western Australia and 
was an important basis in the majority judgments in Fardon’s case for finding that the scheme 
involved an exercise of judicial, rather than executive power. 

A Discussion Model 

Introduction 

6.18 In this Chapter the Council also presents a possible model for continuing detention in Victoria. 
The model does not necessarily reflect the Council’s position on the issues raised; rather, it is 
put forward to stimulate discussion and debate around the elements of a possible continuing 
detention scheme, taking into account human rights and other concerns identified in Chapter 5 
of this paper. The model draws on existing schemes operating in Queensland, Western 
Australia and New South Wales, as well as international approaches to the management of 
high-risk offenders. It also includes possible reforms to indefinite sentences that might result in 
a more consistent model of management for high-risk offenders under sentence and on post-
sentence orders. Possible changes to indefinite sentences are discussed in Chapter 7. 

 

                                                      
532  [2006] QSC 275, 27 September 2006, Lyons J. 
533  Ibid [116]. 
534  Mental Health Act 1986 (Vic) s 8(1)(e). 
535  Crimes (Serious Offenders) Act 2006 (NSW) s 18(1); Dangerous Prisoners (Sexual Offenders) Act 2003 

(Qld) s 14; Dangerous Sexual Offenders Act 2006 (WA) s 25. 
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6.19 The Council hopes that one of the consequences of framing the issues in this way will be to 
encourage those who choose to respond to this paper to consider how the elements of a 
continuing detention scheme might fit together as a whole, and how such a scheme might 
operate alongside existing sentencing and post-sentence options, consistent with the Victorian 
Charter of Human Rights and Responsibilities.  

 
6.20 The general principles that have guided the development of the model are: 

• the scheme should be consistent with the Victorian Charter of Human Rights and 
Responsibilities and the Victims’ Charter (discussed at [6.402]–[6.403]); 

• the scheme must not be designed to punish the prisoner, but rather to protect the 
community; 

• the purpose of a post-sentence scheme should be to protect the community through the 
rehabilitation, care and control of the offender; 

• continuing detention should be a last resort, with a presumption in favour of the least 
restrictive alternative; 

• the scheme should be targeted at offenders who are at high-risk of committing serious 
offences against both adults and children, such as sexual offences (cf. the current ESO 
scheme that excludes sexual offences committed against adults but includes the offence 
of bestiality); 

• consistent with the purposes of the scheme, offenders subject to continuing detention 
should be accommodated wherever it is considered their rehabilitation needs can best be 
met, taking into account community protection concerns; 

• the scheme should create reciprocal obligations on the state to provide the means by 
which an offender may meaningfully participate in rehabilitation and treatment; 

• the scheme should aim to provide incentives to offenders to address factors related to 
their risk, while recognising the purpose of community protection as paramount;  

• there should be independent oversight and coordination of agencies managing high-risk 
offenders and improved mechanisms to provide courts with the information they require; 
and 

• the following procedural safeguards should be built into the scheme, such as: 
o the relevant test applied should require the court ‘to be satisfied of the “unacceptable 

risk” posed by the offender “to a high degree of probability”’; 
o in determining an application under the legislation, a court should be required to 

exercise judicial power in accordance with the rules of evidence; 
o if a court is empowered to make decisions under the scheme, the court must have a 

discretion as to whether and what kind of order to make; 
o offenders must have adequate time to prepare for hearings, to instruct counsel, to 

analyse the evidence and to make arrangements for witnesses to give evidence; 
o there should be a system of periodic review, at the very least on an annual basis; 
o there should be an appeal mechanism; 
o there should be a fixed time limit for the continuing detention order (for example, a five 

year limit as in New South Wales); and 
o there should be a right to independent legal representation. 

 
6.21 The model presented for discussion is illustrated below in Figure 4 and Figure 5. The 

components of the model are also discussed under relevant sub-headings in this Chapter. 
Submissions are invited on each of the issues raised as well as the model as a whole.  
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A New Post-Sentence Supervision and Detention Scheme? 

A High-Risk Offender Order  

6.22 One of the issues that must be considered should a scheme of post-sentence detention be 
introduced is how it might operate alongside the current extended supervision regime. One 
possibility would be to combine post-sentence supervision and detention into a single 
streamlined scheme. Under the model presented for discussion, the management of offenders 
under post-sentence orders would be integrated, and supervision orders and detention orders 
would be combined into a more flexible ‘High-Risk Offender Order’ (HRO Order).  

 
6.23 Under the model presented, the HRO Order would be applied for during an offender’s 

sentence and would come into operation once the sentence had been served. The order 
would allow for a post-sentence extension period for up to five years, with a power to renew 
the extension period in appropriate cases. The HRO Order would be flexible in that it could be 
served either in custody or under supervision in the community, depending on the least 
restrictive alternative for safely managing an offender’s risk.  

 
6.24 While offenders would have an obligation to comply with the conditions of their order, such as 

to participate in treatment, the state, in turn, would be required to provide offenders with 
access to appropriate programs and services. Under the discussion model, monitoring the 
compliance of both the offender and the state, with the requirements of the order, would be 
the responsibility of an independent authority, referred to as the High-Risk Offender Panel (the 
HRO Panel). The possible functions and membership of the HRO Panel are discussed at 
[6.304]-[6.309]. 

 
6.25 The processes for making a HRO Order, including options in relation to the making of 

applications, eligibility, criteria and what the relevant decision making body should be also are 
discussed below. The consequences for an offender of being subject to a HRO Order, such as 
accommodation, management and treatment, are also explored.  

 
 

Question 3  

 If continuing detention is introduced in Victoria, should it be a separate order that operates 
alongside the current extended supervision order scheme, or should continuing detention and 
extended supervision be integrated into one streamlined scheme (such as suggested in the 
Discussion Model)?  
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The Case for a High-Risk Offender Panel  

6.26 A recurring theme during consultations on the Issues Paper was the need to improve current 
processes for assessing risk and to create greater transparency and accountability in the 
management of high-risk offenders both while under sentence, and on post-sentence 
orders.536 These types of concerns in the United Kingdom led to the establishment of the 
Multi-Agency Public Protection Arrangements and the Risk Management Authority in 
Scotland. 

 
6.27 Currently Corrections Victoria bears the primary responsibility for the management of 

offenders under extended supervision orders. One of the consequences of this is that it must 
deal with a host of issues, such as locating suitable accommodation and programs in the 
community, that overlap with the responsibilities of other agencies. One means of ensuring 
that the responsibility of managing these offenders is shared and that that there is appropriate 
interagency cooperation would be to establish an independent authority—a High-Risk 
Offender Panel (HRO Panel)—that would have responsibility for overseeing the management 
of all high-risk offenders subject to the proposed HRO Order. The Panel might also oversee 
the management of offenders subject to an indefinite sentence (see further Chapter 7). 

 
6.28 The functions of such a Panel could include: 

• coordinating the assessment of offenders, including the accreditation of those who are 
qualified to assess risk; 

• screening eligible offenders serving a standard fixed term sentence for a possible 
application by the DPP for a High Risk Offender Order; 

• overseeing the management of high-risk offenders subject to an indefinite sentence or 
HRO Order; and 

• providing information to the courts and to the relevant Minister. 
 
6.29 These functions are discussed in more detail in this chapter. In our consultations, the 

suggestion was made that a panel should be responsible for determining applications for 
continuing detention (see further [6.114]). If this view was taken that the HRO Panel should 
have this responsibility, it would have implications for its composition. 

 
6.30 The potential benefits over the current system of locating these functions in one body would 

be to concentrate expertise in dealing with these offenders in a single body and to encourage 
greater consistency in their overall assessment, treatment and management. It would also 
ensure they were actively managed during the period of their sentence, and during any form of 
post-sentence order. In addition, the Panel could be provided with the power to direct relevant 
agencies to cooperate with the Lead Authority in formulating and delivering services under an 
Offender Management Plan. 

 
 

Question 4  

 If a new post-sentence scheme is introduced, is there a need to establish an independent body 
(such as the High-Risk Offender Panel suggested) to oversee the operation of the scheme? If 
yes, what should its functions be?  

 

                                                      
536   Roundtable meeting with Forensicare, 22 November 2006. 
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Figure 4:  Discussion Model—Flowchart 
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Figure 5:  Discussion Model 
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Composition of a High-Risk Offender Panel 

6.31 The types of similar bodies established in Australia and internationally provide a possible 
guide to the membership of the Panel. For example, in Scotland, the Risk Management 
Authority is made up of such members as appointed by the Scottish Ministers.537 At present, 
membership includes the Chair of the Parole Board, two forensic psychologists (with specialist 
expertise in the area of risk management) and the former Governor of the Scottish Prison 
Service.538 The membership of the MAPPPs in the United Kingdom, that manage offenders 
falling into the highest risk category, consists of senior probation officers, senior police 
officers, probation officers, representatives of the Local Education Authority, health 
representatives, victim liaison officers, local housing providers, social services and other 
relevant service providers (see [4.116]–[4.117]).  

 
6.32 A more local example is the Multiple and Complex Needs Panel set up in Victoria to deal with 

people with a mental disorder, acquired brain injury or intellectual impairment who have 
exhibited some form of high-risk behaviour and require supervision and support. The Panel 
has 14 members appointed by the Minister responsible for the Department of Human Services 
on the basis that they ‘have significant knowledge or experience in providing welfare services, 
health services, mental health services, disability services, drug and alcohol treatment, 
offender services or housing and support services’.539 

 
6.33 The bodies established in Australia to screen eligible offenders for extended supervision and 

continuing detention also may provide possible guidance on the possible composition of the 
proposed HRO Panel. The Serious Sexual Offenders Review Committee in Queensland 
consists of senior officers from Corrective Services, the Department of Justice and Attorney–
General and the Queensland Police Service and chaired by the Executive Director, Offender 
Assessment and Services.540 Members of the Dangerous Sex Offenders Review Committee 
established for this purpose in Western Australia are: 
• the Deputy Commissioner, Offender Management and Professional Development 

(Chairperson);  
• a Forensic Psychiatrist;  
• a Forensic Psychologist;  
• Project Manager, Dangerous Sexual Offenders Project; 
• State Co-ordinator, ANCOR (WA Police Service).541 

 
6.34 New South Wales also has a Review Committee that meets to consider eligible offenders 

under the extended supervision and continuing detention scheme (see further [6.96] to [6.97] 
below). In addition, a separate body—the Serious Offender Review Council (SORC)—has 
been established to manage serious offenders.542 The responsibilities of the SORC include to 
advise the NSW Parole Authority about the release of serious offenders and to provide reports 
about these offenders to the Supreme Court and Minister for Justice. The members of SORC 
fall into the following three categories: 

                                                      
537  Criminal Justice (Scotland) Act 2003 (UK) Schedule 2. 
538  Risk Management Authority, Who We Are (2006) 
 <http://www.rmascotland.gov.uk/whoweare.aspx> at 21 December 2006. 
539  Human Services (Complex Needs) Act 2003 (Vic) s 6(5).  
540  E-mail from Department of Corrective Services (Qld), 23 August 2006. See further [6.87] to [6.90] below. 
541 ANCOR is a branch of the WA Police Service that is responsible for monitoring the Child Sex Offender 

Registry: E-mail from Department of Corrective Services (WA), 24 November 2006. See further [6.91] to 
[6.95] below. 

542  See further [4.66]. 
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• judicial members—who are appointed by the Governor and can be sitting or retired judges 
or magistrates; 

• official members—who are appointed by the Commissioner of Corrective Services and are 
officers of the Department of Corrective Services; and 

• community members—who are appointed by the Governor to ‘reflect as closely as 
possible the composition of the community at large’. 

 
6.35 In Victoria, the screening body for extended supervision orders—the Extended Supervision 

Orders Review Board (ESORB)—consists of the following: 
• the Deputy Commissioner, Community Correctional Services and Sex Offender 

Management; 
• the Director of the Victims Support Agency; 
• the Victorian Government Solicitor; 
• the Executive Director of the Office for Children (DHS); and 
• the Director of Offender Management Services.543 

 
6.36 The principal function of the ESORB is to screen eligible offenders with a view to making an 

application for extended supervision. In contrast, the role of the proposed HRO Panel would 
include accrediting risk assessors and overseeing the management of offenders. Under the 
proposals, the Panel might also be given a power to set conditions (including whether the 
offender is detained in custody or supervised in the community) and to recall an offender to 
custody. In light of this, the HRO Panel may need to be differently constituted from the current 
ESORB. For example, it could be argued that prosecuting authorities, and those who are 
involved in the day-to-day management of offenders should not be represented on the HRO 
Panel to avoid any potential conflict of interest. 

 
6.37 Following the Scottish model, the membership of the HRO Panel could include a member of 

the Adult Parole Board, a senior person with relevant corrections experience, and 
professionals with expertise in working with perpetrators of sexual assault (such as 
psychologists or psychiatrists). Similar to the NSW SORC, the Panel might also include 
people with experience in working with victims of crime, such as the Centres Against Sexual 
Assault, and other community representatives.  

 
6.38 As is the case with decisions made by the Adult Parole Board, it is suggested that the 

decisions and recommendations made by the HRO Panel should not be subject to appeal.544  
 
 

Question 5  

 If an independent authority, such as a High-Risk Offenders Panel, is established, what should its 
membership be?  

                                                      
543  Letter from Corrections Victoria, 29 November 2006. See further [6.83] to [6.85] below. 
544  Department of Justice, Victoria, Adult Parole Board (2006)  
 <http://www.justice.vic.gov.au/wps/wcm/connect/DOJ+Internet/Home/About+Us/Our+Organisation/Business

+Area+Profiles/JUSTICE+-+Adult+Parole+Board> at 9 January 2007. 
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Purpose 

Australian Approaches 

6.39 As illustrated in Table 1 and discussed in Chapter 2, the overriding purpose of the Victorian 
extended supervision scheme is ‘to enhance community protection’.545 The purposes of the 
conditions of extended supervision orders are to ensure the adequate protection of the 
community by monitoring the offender; and to promote the rehabilitation and the care and 
treatment of the offender.546 While one of the purposes of setting conditions under the 
Victorian scheme is to promote the rehabilitation and the care and treatment of the offender, in 
comparison, the Queensland and Western Australian schemes express these as alternatives: 
to provide continuing control, care or treatment. On face value the latter would suggest that 
the control of an offender can be provided in place of the offender’s treatment.  

Issues 

6.40 What is considered to be the appropriate purpose or purposes of continuing detention may 
depend on how a scheme is conceptualised. For example, schemes adopting a medical 
approach, such as the civil commitment of sexually violent and dangerous offenders, are likely 
to have a strong focus on the treatment and rehabilitation of the offender. Under Australian 
models of continuing detention, which adopt a primarily criminal justice approach, 
rehabilitation is only one of the purposes of detention, with emphasis also being placed on the 
protection of the community through the ‘control’ and ‘monitoring’ of the offender. 

 
6.41 One of the factors that appeared influential in the majority of the High Court’s determination in 

Fardon that the Queensland scheme was constitutional was the protective, rather than 
punitive, purpose of the scheme. However, Justice Kirby, in his dissenting judgement, 
suggests there is a interrelationship between the conditions under which an offender is 
detained (for example, in prison) and whether an order, that on its face is intended to serve a 
protective purpose, is in essence punitive (see further [6.258]). Similarly, he questioned the 
genuineness of the legislative purpose of rehabilitation, given the lack of provision for this in 
the Act: 

If the real objective of the Act were to facilitate rehabilitation of certain prisoners retained in 
prison under a ‘continuing detention order’, significant, genuine and detailed provisions 
would have appeared in the Act for care, treatment and rehabilitation. There are none. 
Instead, the detainee remains effectively a prisoner.547  

 
6.42 This was one of the factors that led Justice Kirby to the conclusion that the Queensland 

legislation conferred jurisdiction upon the Supreme Court of Queensland that was repugnant 
to its integrity as a court and consequently was invalid.  

 

                                                      
545  Serious Sex Offenders Monitoring Act 2005 (Vic) s 1. 
546  Serious Sex Offenders Monitoring Act 2005 (Vic) s 15(2). The conditions of extended supervision orders are 

discussed further below. 
547  Fardon v Attorney-General for the State of Queensland (2004) 210 ALR 50, [173]. 
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6.43 The judgment of the majority of the High Court in Fardon, would suggest that to ensure the 
validity of the purposes of a post-sentence schemes, it is sufficient that the stated purpose is 
community protection rather than punishment. However, under the approach advocated by 
Justice Kirby, the legislative purpose would be viewed as only part of this equation: 
arrangements for the management of the offender, as evidenced by other provisions of the 
Act, for example, providing for the offender’s rehabilitation, also would need to reflect a 
protective rather than punitive purpose. 

Discussion Model 

Issue Description As for Extended Supervision? 

Purpose 

To enhance community protection by 
providing for the control, care and 
treatment of high-risk offenders to 
facilitate their rehabilitation. 

Yes—but this purpose links protection of 
the community to the rehabilitation of the 
offender. 

 
 
6.44 Taking the issues discussed above into account, the discussion model suggests that the 

purpose of the current extended supervision scheme, if extended to incorporate continuing 
detention, should be amended to make clear the connection between community protection, 
and the rehabilitation, care and control of offenders. While rehabilitation on its own could be 
viewed as insufficient to ensure community safety, community protection achieved solely 
through the ‘control’ or incapacitation of the offender might also be viewed as problematic due 
to its punitive impact. For this reason, under the model presented, orders would be required to 
meet all three purposes. This would also strengthen compliance with the Victorian Human 
Rights Charter. 

 
 

Question 6  

 If a new post-sentence detention scheme is introduced in Victoria, what should its purpose or 
purposes be?  

 

Eligibile Offenders 

Introduction 

6.45 As post-sentence schemes have the potential to restrict severely the liberty of offenders on 
the basis of assessments of their risk of reoffending, it has been argued that care should be 
taken to confine such schemes to those offences that are likely to cause the most harm.  

 
6.46 Figure 1 above illustrates the broad categories of offences included in the various high-risk 

offender schemes in Australia (including the Victorian schemes which apply at the time of 
sentencing and the schemes for post-sentence supervision and/or detention in Victoria, 
Queensland, Western Australia and New South Wales). Table 15 in Appendix 2 compares the 
offences under the Victorian ESO and indefinite sentencing schemes. 



 

110 High-Risk Offenders: Post-Sentence Supervision and Detention Discussion and Options Paper 

Victorian Extended Supervision Scheme 

6.47 The Victorian scheme currently applies to those serving a prison sentence (at the time the 
application is made) for a wide range of contact and non-contact sexual offences against 
children, including rape, indecent assault, the possession of child pornography and loitering 
near schools. Although the scheme also covers other forms of sexual offending such as 
bestiality, sexual offences against adults are excluded from the scheme.548 Serious violent 
offences are also excluded. 

 
6.48 In addition to restricting eligibility for the extended supervision scheme to certain types of 

offences, the scheme excludes offenders who are serving a sentence for a relevant offence in 
a Youth Training Centre. The definition of an eligible offender under the scheme is a person 
who has been sentenced to a ‘custodial sentence’ for a relevant offence and is serving that 
sentence at the time of the application.549 A ‘custodial sentence’ is defined as a term of 
imprisonment in an adult prison or police gaol.550 It does not include a sentence imposed to 
serve a period of detention in a Youth Training Centre. Offenders can be sentenced to a Youth 
Training Centre order up to the age of 21.  

Queensland, Western Australia and New South Wales 

6.49 Like the Victorian scheme for extended supervision, the post-sentence supervision and 
detention schemes in New South Wales, Queensland and Western Australia do not apply to 
serious violent offenders.  

 
6.50 The Queensland and Western Australia supervision and continuing detention schemes each 

apply to offenders serving a period of imprisonment for a serious sexual offence.551 In 
Queensland, a serious sexual offence is defined as an offence of a sexual nature involving 
violence or against children.552 In Western Australia, it is defined as a sexual offence in the 
Criminal Code where the maximum penalty that may be imposed is seven or more years.553 
This includes sexual offences against children, aggravated indecent assault, sexual 
penetration without consent and sexual offences against mentally impaired persons. 

 
6.51 The supervision and continuing detention scheme in New South Wales applies to those who 

are serving a sentence of imprisonment for a serious sexual offence or for an offence of a 
sexual nature.554 This is broader than the Queensland and Western Australian schemes as it 
encompasses (non-aggravated) indecent assault and other specified offences where the 
punishment is less than seven years’ imprisonment.  

                                                      
548  Serious Sex Offenders Monitoring Act 2005 (Vic) Schedule to s 3(1).  
549  Serious Sex Offenders Monitoring Act 2005 (Vic) s 4. 
550  Serious Sex Offenders Monitoring Act 2005 (Vic) s 3(1). 
551  Dangerous Sexual Offenders Act 2006 (WA) s 8(1); Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) 

s 5(6). 
552 Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) Schedule.  
553  Evidence Act 1906 (WA) s 106A. 
554  Crimes (Serious Sex Offenders) Act 2006 (NSW) s 6(1). 
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International Approaches 

6.52 In New Zealand, there is a wide range of offences for which the High Court can impose a 
sentence of preventive detention. Such sentences were originally limited to sex offenders of at 
least 25 years of age with one prior conviction,555 however the category of ‘qualifying offences’ 
gradually expanded over time and now includes a wide variety of crimes including murder, 
manslaughter, kidnapping and aggravated robbery.556 

 
6.53 The New Zealand extended supervision legislation enables the Court to impose an order 

where the offender has committed a sexual offence against a child, including the production or 
distribution of child pornography.557 However, it also extends the scheme for the purposes of 
protecting other vulnerable members of the community in that an order can be made against 
an offender who has committed a sexual offence against a person with a ‘significant 
impairment’.558 

 
6.54 In Scotland, an order for life-long restriction can be imposed in relation to an offender who has 

committed sexual or violent offences and offences which endanger life. The Court is also 
empowered to make such an order where a person commits any offence that gives the 
appearance that the offender has a propensity to commit a sexual or violent offence, or one 
which endangers life.559 This has the potential to increase greatly the pool of offenders eligible 
for an order that represents a significant restriction on their liberty. 

Consultation 

6.55 In the Council’s consultations, a number of different approaches were suggested to identify 
eligible offenders. The view was generally taken that if a continuing detention scheme is 
introduced, it should be streamlined with the current scheme for extended supervision. This 
streamlined scheme, it was suggested, should be consistent in its application (including to 
whom it applies) regardless of whether an offender is ultimately supervised in the community 
or detained. The discussion model set out in this paper has been designed with this in mind.  

 
6.56 Some of those whom the Council consulted supported improving the current extended 

supervision scheme, including expanding the range of offences covered by the scheme, rather 
than introducing continuing detention. Others opposed both the introduction of a continuing 
detention scheme and any expansion of the range of offences to which the extended 
supervision order scheme applies.560 As the draft high-risk offender model provides for both 
extended supervision and continuing detention, the remainder of the discussion of relevant 
offences in this section is in this context. 

 

                                                      
555  Vess (2005), above n 215, 357. 
556  Sentencing Act 2002 (NZ) s 87(5). 
557  Parole Act 2002 (NZ) s 107B. 
558  Parole Act 2002 (NZ) s 107B(2)(p), (q) and (r). 
559  Criminal Justice (Scotland) Act 2003 (UK), Part 1, s 210B(1). 
560  Submission 2.6 (Victorian Criminal Justice Coalition). 
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6.57 In many of our discussions about which offences a post-sentence scheme should include, 
particular emphasis was placed on sexual offences against children. One victim of childhood 
sexual abuse in her submission emphasised the serious and ongoing effects that such abuse 
can have: 

Abuse experienced as a child is extremely damaging and stays with victims their whole 
lives. Victims wrongly blame themselves for the abuse that has occurred. Even when the 
abuse is occurring, children know that there is something wrong. They know that adults 
are not meant to touch you in that way. Abuse perpetrated by people who are in positions 
of trust and power is particularly damaging [that is] family members, clergy, teachers 
etc.561 

 
6.58 There was also some support for extending the offences captured by post-sentence schemes 

to serious sexual offences against adults (such as rape).562 One victim of rape, in her 
submission, supported this approach, commenting ‘I really wonder if any rapists “only” do it 
once?’563 Many of those who supported the need to include sexual offences against adults 
particularly emphasised sexual offences against vulnerable adults, such as the elderly or 
those with a mental or physical impairment.564  

 
6.59 Some felt that post-sentence schemes should also apply to serious violent offences.565 Of 

those who took this position, some thought that such schemes should apply to serious violent 
offences only in cases where the offender was a repeat offender or had committed multiple 
offences or cases where serious violent offences had been committed against vulnerable 
people such as children, the elderly or people with a mental impairment.566 

 
6.60 Others supported extending post-sentence schemes to an even broader range of offences.567 

For example, Victoria Police submitted that such a scheme should cover ‘all high-risk 
offenders, not just those that are considered to fall into the category of serious sex 
offenders’.568 Victoria Police suggested that a more flexible approach should be adopted to 
defining the relevant offences for the purposes of the scheme along the lines of the approach 
taken in Queensland:  

Under the Queensland legislation Serious Sex Offence is defined as an offence of a 
sexual nature whether committed in Queensland or outside Queensland involving violence 
or children. Victoria Police would suggest a definition similar to that would appear to be 
appropriate.569 

 

                                                      
561  Submission 2.10 (confidential). 
562  For example: Focus Groups 1 and 2; submissions 2.7 (The Hon. Dianne Hadden MLC, Member for Ballarat 

Province); Submissions 2.11 (Crime Victims Support Association); 2.4 (confidential). 
563  Submission 2.4 (confidential). 
564  Focus Groups 1 and 2; Submissions 1.7 (Victoria Police) 3; 2.8 (confidential).  
565  For example: Submission 2.7 (The Hon. Dianne Hadden MLC, Member for Ballarat Province).  
566  Focus Groups 1 and 2. 
567  Focus Group 1; Submission 1.7 (Victoria Police); meeting with victims of crime representatives on 18 August 

2006. 
568  Submission 1.7 (Victoria Police) 5. 
569  Submission 1.7 (Victoria Police). 
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6.61 Victoria Police suggest that the following offences and/or attempts would be serious enough to 
include in a continuing detention order scheme: 
• all penetrative sexual assaults committed against children and against people with a 

cognitive impairment/disability; 
• all offences involving child pornography, including make, possess, or distribute child 

pornography; 
• kidnapping/murder involving children; 
• murder/manslaughter involving children who have also been victims of a sexual act; 
• child prostitution and organising child prostitution; 
• soliciting children for prostitution or pornography, including soliciting children via internet 

chat rooms; 
• indecent assaults—committed on children or in an instance where the offender has been 

in a position of trust and/or control; 
• adult sexual offences—rape, abduction, murder/manslaughter involving the commission of 

a sexual act; 
• sexual slavery offences—participating in, or being involved in the commission of; and 
• offences committed by Australian citizens overseas that involve the sexual exploitation of 

children. 
 
6.62 Some argued that the eligibility of an offender under a continuing detention scheme should not 

be predicated on the offences committed but rather on other criteria—such as, for example, 
that the offender had been sentenced to a term of imprisonment in excess of 20 years.570 The 
Mental Health Legal Centre suggested that offenders should not be considered for continuing 
detention unless they have been convicted of more than two similar offences within a 
particular time frame.571 Another suggestion was that instead of basing decisions about 
continuing detention on the type of offence committed, the decisive factor should be whether 
there is sufficient capacity for the offender to be treated or supervised in the community. 
Reference was made to the test in the Mental Health Act 1986 which allows a person to be 
detained where they cannot ‘be treated in a less restrictive fashion’.572 

 
6.63 The Mental Health Legal Centre also supported people who could be dealt with under the 

current provisions of the Mental Health Act 1986 or the Disability Act 2005 specifically being 
excluded from the scheme.573  

Issues 

6.64 The Victorian indefinite sentencing scheme and serious offender provisions apply to a broader 
range of offences than the Victorian extended supervision order scheme. Both the indefinite 
sentencing scheme and the serious offender provisions include serious violent offences. The 
indefinite detention scheme allows an adult offender who is convicted of a ‘serious offence’ to 
be sentenced to an indefinite term of imprisonment.574  

 

                                                      
570  Submissions 1.5 (Victorian Bar Council) 2. 
571  Submission 2.20 (Mental Health Legal Centre) 4. 
572  Submission 2.14 (Victoria Legal Aid) 4. 
573  Submission 2.20 (Mental Health Legal Centre) 4. 
574  The definition of ‘serious offence’ includes murder, manslaughter, causing serious injury intentionally, armed 

robbery, rape, assault with intent to rape and sexual offences against children: Sentencing Act 1991 (Vic) s 
3(1). 
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6.65 The stated rationale for the offences covered by the Victorian post-sentence extended 
supervision scheme is that they should be consistent with those that attract mandatory 
registration under the Sex Offenders Registration Act 2004 (Vic).575 It might be argued that, in 
light of the very different consequences flowing from registration as opposed to supervision, 
adopting the same list of offences cannot adequately be justified on the basis of legislative 
consistency. It could be assumed that the differences between sex offender registration, and 
continuing detention would be even more pronounced. This raises the question of how 
offences covered by either a continuing detention scheme or extended supervision scheme 
are best identified.  

 
6.66 Melisa Wood and James Ogloff have suggested that a better evidence base is required to 

determine those offenders at highest risk of serious harm. They have criticised the Victorian 
scheme of extended supervision, arguing that current evidence does not support the 
conclusion that people who commit the offences covered are ‘somehow more dangerous than 
other sex offenders, or indeed other violent criminals’.576 For example, while the scheme 
targets offenders convicted of sexual offences against children on the basis that they have 
higher rates of recidivism than rapists, there is evidence to suggest that recidivism rates may 
be higher for those who rape adults.577 

 
6.67 They further suggest that, contrary to views expressed during the Parliamentary debates on 

the bill,578 there is insufficient evidence to link less serious forms of offending, such as non-
contact sexual offences and bestiality, with the likelihood of offenders committing serious 
sexual offences.579 With the limited evidence available, decisions on which offences to include 
may be made on the basis of assumptions, rather than on facts, about the risks of reoffending.  

 
6.68 As continuing detention is a more radical restriction on an offender’s liberty than extended 

supervision, it could be argued that continuing detention should apply to a narrower group of 
offences. On the other hand, it could be argued that it would be preferable if extended 
supervision and continuing detention were to operate as a streamlined scheme covering the 
same offences.  

 
6.69 The offences which trigger eligibility for a post-sentence scheme of supervision and detention 

may have implications in relation to what offences prosecuting authorities choose to proceed 
with in a particular case. For example, the current practice in relation to murder cases which 
are accompanied by sexual offences against the deceased is to prosecute the offender in 
relation on the murder charge only. One of the reasons for this is that it is often easier to 
secure a conviction in relation to the murder, while the case in relation to the sexual offence 
may be weaker, considering there is no complainant to give evidence. If a post-sentence 
scheme related only to sexual offences, it may be that the prosecution will, in future, proceed 
on all relevant charges in order to ensure that the offender will be eligible for supervision or 
detention. 

 

                                                      
575  Victoria, Parliamentary Debates, Legislative Assembly, 23 February 2005, 147 (Tim Holding, Minister for 

Corrections). 
576  Wood and Ogloff (2006), above n 487, 187. 
577  Ibid 184. 
578  Victoria, Parliamentary Debates, Legislative Assembly, 23 February 2005, 131 (Richard Wynne) and 135 

(Kenneth Smith).  
579  Wood and Ogloff (2006), above n 487, 186-187. 
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6.70 In terms of the age criteria, it could be argued that any proposed scheme of post-detention 
supervision and detention should be structured in a way that supports the current ‘dual track’ 
system that separates adolescent and adult offenders which recognises the different 
circumstances of these two distinct groups. Consequently, it could be argued, any post-
sentence detention scheme should adopt the same definition of eligible offender as is found in 
the current ESO legislation, thereby excluding offenders in Youth Training Centres (YTCs). On 
the other hand, the exclusion of juvenile offenders sentenced to serve a period of detention in 
YTCs could be viewed as inappropriate on the basis that these young offenders equally may 
present a serious danger to the community of reoffending on their release.  

Discussion Model 

Issue Description As for Extended Supervision? 

Offences included 

Sexual offences against children. 

Sexual offences against adults. 

OPTIONS: 

Option A—Exclude all non-contact 
offences carrying a maximum penalty of < 
5 years. 

Option B—Include homicides with a 
sexual element or sexual motivation. 

No. Offenders who have committed 
sexual offences against adults would be 
eligible, while those convicted solely of 
bestiality would not be.  

Other eligibility 
criteria 

The person has been sentenced to a 
‘custodial sentence’ (a term of 
imprisonment in an adult prison or police 
gaol) for a relevant offence and is serving 
that sentence at the time of the 
application.  

Yes. 

 
 
6.71 The Council has been asked to consider the possible structure of a continuing detention 

scheme, including how this might operate in the context of the current extended supervision 
scheme. While the terms of reference do not suggest post-sentence detention should be 
limited to sex offenders, in the interests of consistency between the two schemes, arguably 
they should be available for a similar range of offences.  

 
6.72 While other violent offences, such as murder and intentionally causing serious injury, could 

potentially be covered by such post-sentence schemes, extending a post-sentence scheme to 
capture these types of offenders could be viewed as unnecessary. For example, murder 
carries a maximum penalty of life imprisonment, and in cases where the seriousness of the 
offence or offences committed raise concerns about possible future violent offending, the court 
has the option to impose this sentence (see further [4.7]–[4.8]). The targeting of post-sentence 
supervision and detention schemes to sex offenders in other Australian jurisdictions suggests 
that there are particular concerns about the risks of reoffending and the likely harm caused by 
these types of offenders. 

 
6.73 However, in light of views expressed during consultations and issues identified above, the 

discussion model suggests post-sentence supervision and detention should be available for 
offenders convicted of sexual offences committed against adult victims—as is the case in 
other Australian jurisdictions that have introduced such schemes. While some studies have 
found low overall reconviction rates for another rape for released rapists (around 2.5%),580 

                                                      
580  Langan and Levin (2002), above n 52,1. 
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other research has indicated that the rates of recorded sexual reoffending for this group are 
comparable to rates for child sex offenders, although this varies by type of offender and type 
of victim (e.g. incest vs extrafamilial).581 

 
6.74 The dearth of evidence linking bestiality with the likelihood of offenders committing serious 

sexual offences could also be seen as a basis for excluding this offence, and possibly other 
less serious non-contact offences (for example, those carrying a maximum penalty of less 
than 5 years). This is presented as an option in the discussion model. 

 
6.75 Restricting eligibility for post-sentence supervision and detention to offenders convicted of 

sexual offences may lead to changes in the way certain types of cases are prosecuted, as 
discussed above. However, in order to capture offenders who are currently serving terms of 
imprisonment for homicides which were sexually motivated or involved a sexual element, but 
were not charged or prosecuted for the sexual component of their offending, it may be that 
such homicides should also trigger eligibility. This has been included as an option in 
discussion model.  

 
6.76 Under the discussion model, young offenders serving a sentence in a Youth Training Centre 

would not be eligible for post-sentence supervision or detention, in line with arrangements 
under the current ESO scheme. 

 
 

Question 7  

 If a new post-sentence detention scheme is introduced in Victoria: 

(a)  to what offences should such a scheme apply? 

(b) what other eligibility criteria should apply (for example, that the offender is currently serving a 
custodial sentence)? 

 

The Application Process: Who, When and How? 

Introduction 

6.77 The application process for continuing detention orders requires consideration of:  
(1)  when an application should be made;  
(2)  what body would be empowered to apply for an order;  
(3)  what processes should be established for determining whether an application should be 

made; 
(4) what body should be empowered to make an order; and 
(5) what provision should be made for preliminary hearings and interim orders. 

 
6.78 Table 3 below summarises the application process that applies under the existing extended 

supervision and continuing detention schemes in Australia. It shows the time at which an 
application must be made, who is responsible for making it, the forum in which the application 
is made and the court’s power to make interim orders pending the final hearing of the 
application. 

                                                      
581  Gelb (2007), above n 19. 
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Table 3:  Application Process for Supervision or Continuing Detention 

 Vic (ESO only) QLD (ES & CD) WA (ES & CD) NSW (ES & CD) 

Time at which 
order must be 
applied for. 

While offender 
serving custodial 
sentence [s 4]. 

In last six months of 
term of 
imprisonment [s 
5(2)(c)]. 

While offender 
under sentence of 
imprisonment wholly 
or in part for a 
serious sexual 
offence [s 8(1)]. 

In last six months of 
term of 
imprisonment [s 6(2) 
(ES), s 14(2) (CD)]. 

Who applies and 
to which forum? 

Secretary to 
Department to apply 
to court that 
sentenced offender 
for relevant offence, 
or the County Court 
where the offender 
was sentenced for 
the relevant offence 
in the Magistrates’ 
Court. [s 5]. 

Attorney-General to 
apply to Supreme 
Court [s 5(1)]. 

Director of Public 
Prosecutions / 
Attorney-General to 
apply to Supreme 
Court [s 6(1), 
s 8(1)]. 

Attorney-General to 
apply to Supreme 
Court [s 6(1) (ES), 
s 14(1) (CD)]. 

Can an interim 
order be made? 

Yes. If an offender 
finishes his or her 
sentence prior to the 
final hearing, the 
offender is served 
with a notice to 
attend the hearing. 
The court may also 
issue an arrest 
warrant. There is no 
power to supervise 
the offender in this 
period. [s.30]  

Yes (interim 
supervision or 
custody order)—If 
the court  is satisfied 
that the final hearing 
may occur after the 
offender’s sentence 
has expired, the 
court may make an 
interim order that 
the offender’s 
release from 
custody be 
supervised or that 
the offender be 
detained in custody 
[ss 8(2)(b), 9A].  
See for example A-
G v W [2004] QSC 
262 (10 August 
2004). 

Yes (interim custody 
order)—If final 
hearing might occur 
after expiration of 
offender’s sentence, 
court may order that 
offender be 
detained in custody 
until the final 
hearing [s 14]. A 
problem with 
scheme is that if 
such offenders are 
permitted to be at 
liberty until final 
hearing (instead of 
in custody), there is 
no provision to 
compel offender’s 
attendance at the 
final hearing or to 
supervise the 
offender in the 
community.* 

Yes. The court may 
make an order 
allowing the 
offender to continue 
to be under 
supervision or 
detained in custody 
for a period up to 28 
days after the 
sentence is due to 
expire.  
The interim order 
can be renewed but 
the total period 
under the order 
must not exceed 3 
months. [s 8 (ES), s 
16 (CD)].  
 

Legislation SSOMA 2005 (Vic) DP(SO)A 2003 
(Qld) 

DSOA2006  (WA) C(SSO)A 2006 
(NSW) 

* The State of Western Australia v Latimer [2006] WASC 235 (Unreported, Murray J, 30 October 2006) [7]. 

When Should an Application be Made and By Whom? 

Victorian Extended Supervision Scheme 

6.79 In Victoria, an application for an extended supervision order must be made while an offender 
is serving a relevant custodial sentence or, in particular circumstances, another custodial 
sentence served concurrently or cumulatively with the relevant custodial sentence.582 

                                                      
582  Serious Sex Offenders Monitoring Act 2005 (Vic) s 4. 
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6.80 The Secretary to the Department of Justice may apply to the Supreme or County Court 

(depending on which court sentenced the offender for the relevant offence) for an extended 
supervision order of up to 15 years583 in relation to ‘serious sex offenders’. The application 
must be accompanied by an assessment report by a psychologist, psychiatrist or specified 
health service provider.584 

Queensland, Western Australia and New South Wales  

6.81 In Queensland, Western Australia and New South Wales, the application period is restricted to 
the last six months of the offender’s term of imprisonment. The Queensland scheme provides 
that this is ‘to ensure that the prisoner is able to take full advantage of any opportunities for 
rehabilitation offered during the term of imprisonment’.585 

 
6.82 In Queensland and New South Wales, the State Attorneys-General may apply to the relevant 

Supreme Court for the continuing detention of an offender currently serving a period of 
imprisonment for a serious sexual offence,586 or in New South Wales, an offence of a sexual 
nature.587 In Western Australia, the Director of Public Prosecutions may file an application,588 
although the Attorney-General also has the power to do so.589 

Process for Screening Eligible Cases 

Victorian Extended Supervision Scheme 

6.83 Corrections Victoria has established a process for considering those cases in which the 
offender meets the eligibility criteria for extended supervision (‘eligible offenders’).  

 
6.84 The Sex Offender Program (SOP) keeps a database of all eligible offenders. Prior to their 

release date all eligible offenders who are assessed as presenting a high risk of reoffending 
have a clinical ESO assessment undertaken by SOP staff or external providers. This must be 
endorsed by the Manager of the SOP. In cases where the ESO assessment report has been 
prepared by the Manager of the SOP, the report is reviewed by an external clinical 
psychologist. ESO reports are sent to the Deputy Commissioner, Community Correctional 
Services and Sex Offender Management via the General Manager of the Sex Offender 
Management Unit (SOMU). Once Corrections Victoria has received the ESO report a briefing 
is prepared for the Secretary to the Department of Justice that includes a recommendation as 
to whether the Secretary should make an application to the court for an ESO in relation to the 
offender.590  

 

                                                      
583  Serious Sex Offenders Monitoring Act 2005 (Vic) s 14. 
584  Serious Sex Offenders Monitoring Act 2005 (Vic) ss 6–7. 
585  Explanatory Memorandum, Dangerous Prisoners (Sexual Offenders) Bill 2003 (Qld) 5.  
586  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 5; Crimes (Serious Sex Offenders) Act 2006 

(NSW) s 6(1)(a)(i). 
587  Crimes (Serious Sex Offenders) Act 2006 (NSW) s 6(1)(a)(ii). 
588  Dangerous Sexual Offenders Act 2006 (WA) s 8. 
589  Dangerous Sexual Offenders Act 2006 (WA) ss 6(1), 8. 
590  Letter from Corrections Victoria, 27 November 2006. 
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6.85 Corrections Victoria has advised that there were 26 offenders whose sentences were due to 
expire before the end of 2006 who met the initial eligibility criteria. In 12 cases, the Secretary 
to the Department of Justice successfully applied for an extended supervision order. A further 
13 offenders were assessed as not meeting the application criteria and no application was 
proceeded with. The final offender is currently undergoing the assessment and application 
process.  Of the 12 successful applications one offender is in custody following a breach of his 
order,591 and one had his order revoked following a successful appeal to the Court of 
Appeal.592 

 
6.86 An Extended Supervision Order Review Board (ESORB) has now been established by the 

Secretary to provide advice regarding the administration and outcome of assessments 
undertaken or facilitated by Corrections Victoria under the Serious Sex Offenders Monitoring 
Act 2005 (Vic). This Board is responsible for making recommendations to the Secretary 
concerning whether an application for an ESO should be made. Ultimately, however, the 
decision is that of the Secretary.593 The current membership of ESORB is: 
• Deputy Commissioner, Community Correctional Services and Sex Offender Management; 
• Director, Victims Support Agency; 
• Victorian Government Solicitor; 
• Executive Director, Office for Children (DHS); and  
• Director, Offender Management Services.594 

Queensland 

6.87 In Queensland, an interdepartmental committee—the Serious Sexual Offenders Review 
Committee (SSORC)—was established to refer cases to the Attorney-General for 
consideration of whether an application should be made in a particular case. The Committee 
comprises senior officers from Queensland Corrective Services, Department of Justice and 
Attorney-General and the Queensland Police Service and is chaired by the Executive Director, 
Offender Assessment and Services.595  

 
6.88 SSORC meets monthly to review eligible prisoners. The review occurs when the prisoner is 18 

months from the end of their sentence. If SSORC considers that a prisoner will present a 
serious danger to the community in the absence of an order under the Queensland Act it 
formally requests legal advice from Crown Law about the prospects of success of an 
application under the Queensland Act. The Crown Solicitor makes a recommendation to the 
Attorney-General who decides whether to proceed with an application. Eligible prisoners are 
those in custody serving a sentence of more than two years’ imprisonment which includes a 
period for a serious sexual offence.596  

 

                                                      
591  Ibid. 
592   TSL v Secretary to the Department of Justice [2006] VSCA 199 (Unreported, Callaway AP, Buchanan JA 

and Coldrey AJA, 26 September 2006). 
593  Letter from Corrections Victoria, 27 November 2006. 
594  Letter from Corrections Victoria, 29 November 2006.  
595  E-mails from Corrective Services (Qld), 22 August, 31 October and 23 November 2006. 
596  Ibid. For further information about the internal procedures established in Queensland for applications for 

continuing detention or supervision orders, see: Queensland Corrective Services Assessment Management 
& Supervision of Sex Offenders in Queensland Information Paper (October 2006) 
<http://www.correctiveservices.qld.gov.au/Publications/Corporate_Publications/Miscellaneous_Documents/S
OP%20policy%20paperv5b.pdf> at 27 November 2006. 
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6.89 Figure 6 describes the number of cases considered, cases referred and applications granted 
since the commencement of the Queensland Act on 6 June 2003. Of the 25 successful 
applications, eight continuing detention orders and 18 supervision orders were made. In 
relation to one supervision order, the offender was originally placed on a continuing detention 
order, but after an appeal, was placed on a supervision order.597 There have been four 
unsuccessful applications, all of which occurred prior to October 2004.598  

 
6.90 Table 14 in Appendix 2 sets out the citations of the successful applications in Queensland for 

supervision or continuing detention. 

Figure 6:  Cases considered, referred and applications made and granted under the Dangerous 
Prisoners (Sexual Offenders) Act 2003 (Qld) since 6 June 2003599 

 
 
* Information current at 27 November 2006. One of the 18 supervision orders was originally an order for continuing detention. After a review, the 
Court of Appeal decided to issue a supervision order. This case is therefore counted twice (as one supervision order and one continuing detention 
order).  

                                                      
597  E-mail from Corrective Services (Qld), 31 October 2006. Attorney-General v Francis [2006] QCA 372 (26 

September 2006); Attorney-General v Francis [2006] QCA 324 (30 August 2006)—Appeal against detention 
order heard on 11 August 2006. Appeal allowed on 20 August 2006. Supervision order granted to take effect 
on 28 September 2006. 

598  E-mails from Corrective Services (Qld), 22 August 2006 and 31 October 2006.  
599 Ibid. For examples of unsuccessful applications for an order under the scheme see: Attorney-General v 

Nash (2003) 143 A Crim R 312; Attorney-General v Watego [2003] QSC 367 (31 October 2003); Attorney-
General v. W  (2004) 158 A Crim R 393. 
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Western Australia 

6.91 In Western Australia, the Dangerous Sexual Offenders Review Committee (DSORC) was 
established to review eligible cases and to refer these cases to the Director of Public 
Prosecutions (DPP). The DPP then determines whether an application to the Supreme Court 
should be made. While DSORC was in the process of being established an Interim Committee 
was set up to hear the first cases under the legislation.600 DSORC had its first meeting on 29 
June 2006.601  

 
6.92 DSORC comprises: 

• the Deputy Commissioner, Offender Management and Professional Development 
(Chairperson);  

• a Forensic Psychiatrist;  
• a Forensic Psychologist;  
• the Project Manager Dangerous Sexual Offenders Project; and  
• the State Co-ordinator ANCOR (WA Police Service).602 

 
6.93 DSORC reviews a written summary prepared by the Project Manager on each offender being 

reviewed. The summary provides information on the offender, his/her sentence and previous 
offences, any treatment report assessments and recommendations, and any other relevant 
information. This information is compiled from sources including: 
• court transcripts and judge's sentencing remarks; 
• court sentencing history; 
• a sex offender checklist (obtained through the Total Offender Management System); 
• treatment completion reports; 
• any psychological or psychiatric reports; 
• victim-offender mediation unit protective agreements; 
• prison intelligence; 
• other relevant information if available such as pre-sentence reports; 
• parole release reports; and 
• home leave assessments. 

 
6.94 In addition to the above information, ANCOR verbally provides any police intelligence that is 

available at the meeting. 
 
6.95 Figure 7 illustrates the number of cases considered by DSORC (and the interim committee) to 

date and the outcomes of these cases. This shows that of the 62 cases reviewed by the 
Interim Committee and DSORC, 17 cases have been referred to the DPP. Of these 17, five 
applications to the Supreme Court for an Order have been made. One of these five cases was 
finalised on 30 October 2006 resulting in a continuing detention order (the first under the 
legislation)603 and four have their final hearing date pending.604 

                                                      
600  The interim committee heard 38 cases to determine whether they warranted a referral to the DPP. Of    

these, five were referred to the DPP for consideration. The remaining 33 cases were referred to DSORC as 
the Interim Committee determined that further information was required to make a decision. 

601  The Council reviewed 33 cases at its first meeting, and 24 new cases at its meeting of 30 August 2006.  At 
its August meeting, three cases which had been deferred by DSORC were also re-reviewed. 

602  ANCOR is a branch of the WA Police Service that is responsible for monitoring the Child Sex Offender 
Registry. 

603  The State of Western Australia v Latimer [2006] WASC 235.  
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Figure 7:  Cases considered, referred and applications made and granted under the Dangerous Sexual 
Offenders Act 2006 (WA) since commencement. 

 

                                                                                                                                                                      
604  Alvisse (final hearing listed for 6/11/06); Deverell (final hearing listed for 30/11—1/12/06); Williams (final 

hearing listed for 7/12—8/12/06); and Mangolamara (final hearing listed for 19/12—20/12/06): E-mail from 
Corrective Services (WA), 19 October 2006. 
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New South Wales 

6.96 The New South Wales Statewide Clinical Co-ordinator of the Sex Offender Program 
(SCCSOP) is responsible for coordinating the process of identifying serious sex offenders. At 
regular intervals (every 3 months) eligible offenders are screened (see Figure 8). 605 

Figure 8:  Process for Identifying Eligible Offenders606 

 
 

                                                      
605  E-mail from Department of Corrective Services (NSW), 8 November 2006. 
606  Ibid. 
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6.97 The review committee has convened on one occasion since May 2006. Two risk assessments 
for the specific purposes of the Act have been completed. Approximately 10 offenders of 
interest are eligible for release within the next 6 months.607 

International Approaches 

6.98 In New Zealand the Department of Corrections may apply for an extended supervision order 
on behalf of the Chief Executive of the Department.608 The application is made to the 
sentencing court609 and must be accompanied by a report by a health assessor.610  

 
6.99 In Scotland, the preliminary step to making an Order for Lifelong Restriction is an order for risk 

assessment. It is the prosecutor’s role to apply to the High Court seeking that the Court 
consider making a Risk Assessment Order. Before doing so, the prosecutor must notify the 
offender of an intention to apply to the Court.  

 
6.100 The Court also has the power to make a Risk Assessment Order on its own motion.611 The 

Court can only make an order where satisfied that  

the nature of, or the circumstances of the commission of, the offence … are such as to 
demonstrate that there is a likelihood that he [or she], if at liberty, will seriously endanger 
the lives, or physical or psychological well-being, of members of the public at large.612 

 
6.101 In Canada, a form of ‘extended supervision’ can be achieved by making a recognisance order 

under the Criminal Code (also referred to as a ‘peace bond’). While an application may be 
made by ‘any person who fears on reasonable grounds’ that another person will commit either 
a serious personal injury offence613 or a sex offences against a person under 14 years,614 in 
practice, applications are usually made by the police and/or a provincial Crown attorney.615  

Consultation 

6.102 Victoria Police suggested that consideration should be given to allowing the Chief 
Commissioner of Police and the Office of Public Prosecutions to initiate an application, in 
addition to the Attorney-General.616 Victoria Police further suggested: 

Once a considered view has been formed that a convicted offender approaching the end 
of their custodial sentence poses a continuing and serious danger to the community, the 
Office of Public Prosecutions (OPP) may be requested to review the matter. The OPP 
would then be responsible for deciding whether or not to make an application to the 

                                                      
607  Ibid. 
608  Parole Act 2002 (NZ) s 107F(1). See also New Zealand Department of Corrections, ‘Reducing Re-Offending 

Fact Sheet – Parole’ (2006) 
 <http://www.corrections.govt.nz/public/aboutus/factsheets/reducingreoffending/parole.html> at  2 November 

2006. 
609   The sentencing court is the court that passed the sentence under which the offender was incarcerated. It 

can be the High Court or the District Court: Parole Act 2002 (NZ) s 107D. 
610  Parole Act 2002 (NZ) s 107F(2). 
611  Criminal Justice (Scotland) Act 2003 (UK) s 210B(2). 
612  Criminal Justice (Scotland) Act 2003 (UK) s 210E. 
613    Criminal Code, RSC 1985, c 46 (Canada) s 810.2(1). 
614    Criminal Code, RSC 1985, c 46 (Canada) s 810.1(1). 
615  Public Safety and Emergency Preparedness Canada, Peace Bonds (2006)  Keeping Canadians Safe: 
 < http://www.psepc.gc.ca/prg/cor/tls/sec810-en.asp> at 17 November 2006. 
616  Submission 1.7 (Victoria Police) 4. 
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Supreme Court for a continued detention order. The Supreme Court would then consider 
all relevant facts and circumstances in order to make a determination in relation to the 
application. The Office of Public Prosecutions should be able to engage the relevant 
specialist investigative expertise of Victoria Police in order to facilitate the preparation of 
the necessary evidentiary material required to support such an application.617 

 
6.103 Victoria Legal Aid is also of the view that that the Office of Public Prosecutions should be the 

body empowered to apply for such an order. VLA oppose allowing the Attorney-General to 
apply for an order for continuing detention, because of the potential for politicisation of the 
process.618 

Discussion Model 

Issue Description As for Extended Supervision? 

How are eligible 
offenders 
identified? 

The High-Risk Offenders Panel will have 
responsibility for reviewing all eligible 
cases, obtaining risk assessments in 
relation to high-risk cases and making 
recommendations to the DPP. 

No—The Sex Offender Program identifies 
eligible offenders and clinical 
assessments are undertaken by SOP staff 
or external providers. Assessment reports 
are provided to the ESO Review Board, 
which makes recommendations to the 
Secretary to the Department of Justice as 
to whether an application should be made. 

Who makes 
application? 

DPP on the recommendation of the High-
Risk Offenders Panel.  

No—Orders for extended supervision are 
applied for by the Secretary to the 
Department of Justice on the 
recommendation of the Extended 
Supervision Orders Review Board. 

When is the 
application made? 

The application is to be made no later 
than two thirds of the way through the 
non-parole period of the offender’s 
sentence, unless new evidence becomes 
available after this time. 

No—Applications can be made at any 
time in relation to a person who is serving 
a custodial sentence for a relevant 
offence. 

 
 
6.104 The three Australian jurisdictions that have an established continuing detention scheme have 

put in place numerous administrative processes to facilitate the identification of eligible 
offenders and to ensure that the person responsible for making applications for detention or 
supervision is best equipped to make such decisions. Similarly, Victoria has established 
processes for screening cases eligible for extended supervision. If continuing detention is 
introduced in Victoria, an integrated system for identifying eligible offenders and briefing the 
person responsible for making applications will need to be established.619  

 
6.105 Under the discussion model, responsibility for screening offenders and making 

recommendations would be assigned to the HRO Panel. This would ensure consistency of 
management and the accumulation of expertise in dealing with high-risk offenders, while 
allowing for appropriate oversight of the management of these offenders and the agencies 
managing them.  

 

                                                      
617  Ibid 4. 
618  Submission 2.14 (Victoria Legal Aid). 
619  The Council is indebted to Corrections Victoria and the Queensland, Western Australia and New South 

Wales Departments of Corrective Services for providing this information. 
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6.106 Under this model, all eligible offenders serving a standard fixed term sentence of 
imprisonment would be reviewed on a regular basis by the HRO Panel. In appropriate cases, 
the Panel could make recommendations to the Director of Public Prosecutions (DPP) that an 
application for a High Risk Offender Order should be made. Offenders, who were not identified 
by the HRO Panel as presenting a high risk of reoffending and therefore as suitable 
candidates for an application, could also be referred to the HRO Panel for consideration by the 
Adult Parole Board or Corrections Victoria. 

 
6.107 Responsibility for making an application would be shifted from the Secretary to the 

Department of Justice to the DPP. The DPP would have a discretion as to whether or not to 
make an application and would assume responsibility for making the application. Making the 
DPP responsible for these applications may address potential concerns that such decisions, 
which may have serious consequences for those in relation to whom applications are made, 
should be removed as far as possible from the political process. By investing this responsibility 
in the DPP, who is an independent statutory officer, such decisions may be more likely to be 
viewed as free from political influence. This approach has been adopted in Western Australia, 
although the Attorney-General in that state also has the power to make an application.620  

 
6.108 Against such a change, it could be argued that the role of the DPP appropriately is confined 

primarily to criminal prosecutions, rather than these types of civil proceedings. Further, the 
Secretary may have easier access to the information necessary to make appropriate 
assessments about whether an application should be made from those within her department 
who have developed expertise in the management of these types of high-risk offenders. 

 
6.109 Another departure from the existing ESO scheme is that applications could no longer be made 

at any time as of right. Rather, there would be a presumption that applications should be made 
no later than two-thirds of the way through the non-parole period of an eligible offender’s 
sentence. If an application was made after this point, there would have to be new evidence 
concerning the offender’s risk. This change would mean that offenders would be aware at a 
much earlier time that they would be subject to a post-sentence order. This may provide a 
greater incentive for offenders to participate in programs to reduce their risk and would also 
provide the Lead Agency with sufficient time to plan for the eventual release and reintegration 
of offenders in circumstances where this is appropriate. 

 
 

Question 8  

If a new post-sentence detention and supervision scheme is introduced in Victoria: 

(a) what processes should be established for deciding whether an application should be made 
and for making an application? 

(b)  who should be empowered to make applications under the scheme (for example, the 
Secretary to the Department of Justice as is currently the case for extended supervision 
orders, or the Director of Public Prosecutions)? 

(c) when should applications be permitted to be made (for example, at any time during an 
offender’s sentence or at an earlier stage)? 

 

                                                      
620  Dangerous Sexual Offenders Act 2006 (WA) ss 6(1),  8. 
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Who Should Make the Order? 

Victorian Extended Supervision Scheme 

6.110 Under the current Victorian scheme for extended supervision, applications for extended 
supervision are made to the court that sentenced the offender for the relevant offence (if that 
court was the County Court or Supreme Court) or to the County Court (if the Magistrates’ 
Court sentenced the offender for the relevant offence).621 Applications in the Supreme Court or 
County Court are determined by a single judge. 

Queensland, Western Australia and New South Wales 

6.111 In each of the Queensland, Western Australia and New South Wales schemes, continuing 
detention orders can only be made by the Supreme Court. 

Consultation 

6.112 A number of those who made preliminary submissions or participated in meetings argued that 
a decision to detain a person beyond the period of his or her sentence must be a judicial 
decision made in accordance with judicial principles.622 There was also support for designating 
the Supreme Court as the only court empowered to make a continuing detention order.623  

 
6.113 Another view was that because decisions made may result in the continuing detention of 

offenders on the basis of their risk and the protection of the community, these decisions 
should be made by members of the community rather than by a judge. One suggestion was 
that a jury could be empanelled to make this decision, as occurs in many US states with civil 
detention schemes for sexually violent offenders.624 For example, in Massachusetts, 
legislation specifically provides that the decision as to whether a person is a ‘sexually 
dangerous person’ must be made by a jury at the conclusion of a trial hearing.625 The jury’s 
decision must be unanimous.626 

 

                                                      
621  Serious Sex Offenders Monitoring Act 2005 (Vic) s 5(2). 
622  Submission 2.14 (Victoria Legal Aid) 7.  
623  Submissions 1.5 (Criminal Bar Association) 2; 1.7 (Victoria Police) 2. 
624  Meeting with legal and medical practitioners on 17 August 2006 (One of the concerns raised about having a 

jury make the decision about continued detention is that because a jury does not give reasons for its 
decision, these decisions would be difficult to review); Submission 2.20 (Mental Health Legal Centre) 
included tentative support for this view. The Centre stated that ‘the best model to achieve independence and 
consider community views is review by a jury’. However the Centre suggested that resources that would be 
used to develop this model could be better spent elsewhere. 

625  Massachusetts General Law, Part 1, Title 17, c. 123A, s 14(a). See also Commonwealth of  
 Massachusetts Superior Court, Sexually Dangerous Persons Handbook, (Paper presented at the Judicial 

Education Conference, Chatham , Massachusetts, 3-5 November 2005) 11-2. 
626   Massachusetts General Law, Part 1, Title 17, c. 123A, s 14(d).  
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6.114 Other suggestions included that a non-judicial body, such as an expert panel or panel with 
community representation,627 should make the decision as to whether an order is made,628 or, 
alternatively, assist the judge in reaching his or her decision.629 The New South Wales Serious 
Offenders Review Council was suggested as a possible model.630 The Mental Health Court in 
Queensland, which is constituted by a Supreme Court judge and two experienced 
psychiatrists who assist the Court by providing advice on medical or psychiatric matters, 
provides another possible model, as do the Victorian Forensic Leave Panel and the Adult 
Parole Board. Focus Group participants also supported a possible role for a panel consisting 
of judicial officers and forensic psychiatrists, and the involvement of community members in 
decisions made under a post-sentence scheme.  

 
6.115 At [6.26] to [6.38] we discuss the introduction of a High-Risk Offender Panel that would have a 

role in the management of offenders and the risk assessment process. Under the discussion 
model, this Panel would accredit people to conduct risk assessments and provide reports to 
the courts. However, it would not be involved in making decisions as to whether or not a High-
Risk Offender Order should be made. Under one of the options presented, the Panel also 
would have a role in making decisions about whether the offender should be detained in 
prison or supervised in the community, and other conditions set. If the view is taken that the 
Panel should also have a role in determining applications, it will need to be structured with this 
function in mind.  

Discussion Model 

Issue Description As for Extended Supervision? 

In what court is 
the application 
heard? 

Sentencing court (if Supreme Court or 
County Court).  

County Court (if the offender was 
sentenced in the Magistrates’ Court). 

Yes. 

Who decides if an 
order should be 
made? 

Single judge of the court in which the 
application is made. 

 

Yes. 

 
 
6.116 If continuing detention is introduced in Victoria, there are several possible options for the most 

appropriate forum for making continuing detention orders. A secondary question is whether 
the same forum should be made responsible for making decisions about extended supervision 
orders. If the two schemes are integrated, this approach might be preferable. 

 
6.117 Considering the serious consequence of the making of an order for post-sentence supervision 

and detention, it could be argued that only the Supreme Court—the highest court in the 
State—should be permitted to make the decision about whether to make an order, and 
whether the offender should be detained in custody or supervised in the community. On the 
other hand, the court that sentenced the offender for the original offence, such as the County 
Court, could be viewed as equally, or perhaps better equipped to carry out this role as judges 
of this court would have more experience in dealing with the types of offences that may trigger 
an offender’s eligibility for a post-sentence detention or supervision order.  

                                                      
627  Meeting with legal and medical practitioners 17 August 2006; Focus Group 2; submission 2.8 (confidential). 
628  Submission 2.18 (confidential). 
629   Focus Group 2, Sentencing Advisory Council, 6 September 2006. 
630  See further the discussion of the SORC in the section on parole at [4.66] above. 
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6.118 If a jury, rather than a judge, was involved in the decision concerning whether an order should 
be made, a question arises as to whether this decision would need to be unanimous. A 
requirement for unanimous decisions may lead to delay and increased costs in cases where 
the jury is unable to reach agreement. The lack of transparency of jury decisions and the 
effect that this would have on the capacity to appeal may also be an issue of concern. The 
scope of the jury’s role would also need to be determined—for example, whether its role 
should be simply to determine that the legal test has been satisfied, leaving the court to decide 
whether to make an order and what type of conditions should be set, or whether it should have 
a broader role. Similar issues would arise should a panel be involved in making decisions 
under the scheme. Transparency and the provision of reasons for decisions were both 
emphasised by the majority of the High Court in Fardon in upholding the validity of the 
Queensland scheme. 

 
6.119 Under the discussion model, applications for a High-Risk Offender Order could be made in 

both the County and Supreme Courts. The decision as to whether or not to make an order, 
and the continued need for the order would also be made by a single judge, as is currently the 
case. The High-Risk Offender Panel would perform a role in assisting the court through the 
provision of reports on the offender. 

 
6.120 If it is determined that, contrary to the discussion model presented, continuing detention 

should not be integrated with the existing extended supervision order scheme, and that the 
application process for continuing detention orders should be different, a decision may need to 
be made about whether changes are required to the ESO scheme to ensure consistency. 

 
 

Question 9  

If a new post-sentence detention and supervision scheme is introduced in Victoria: 

(a) in what forum should applications be heard (for example, in either the County Court as is 
currently the case for extended supervision orders, or the Supreme Court)? 

(b) who should be responsible for making decisions about whether the legal test has been 
satisfied and if so, whether an order should be made (for example, a Supreme Court or 
County Court judge, an expert panel, a jury or a combination of these)? 

 

Directions Hearings and Interim Orders 

Victorian Extended Supervision Scheme 

6.121 Under the Victorian extended supervision scheme, the court may set a date for a directions 
hearing to be conducted in relation to the hearing of the application.631 The scheme also 
provides the court with a number of ancillary powers in relation to extended supervision 
orders. 

 
6.122 Providing a supervision application is made while an offender is serving a relevant sentence, 

the court may continue to determine the application even if that sentence has expired prior to 
the final hearing date.632 An offender who has finished his/her sentence is served with a notice 
to attend the hearing. The court may issue a warrant to arrest an offender who fails to attend 

                                                      
631  Serious Sex Offenders Monitoring Act 2005 (Vic) s 27. 
632  Serious Sex Offenders Monitoring Act 2005 (Vic) s 5(3). 
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or who evades service of the notice. A court may also issue an arrest warrant if satisfied that 
the offender has absconded or is unlikely to attend the hearing.633 There is no power to 
supervise the offender during the period between the completion of the sentence and the final 
hearing date, for example, by making an interim supervision order.  

 
6.123 The Victorian legislation provides that the offender must be present at the hearing of an 

application unless the offender acts in a way that makes the hearing in the offender’s 
presence impracticable, in which case the court has the power to order that the offender be 
removed and the hearing continued in the offender’s absence. If the offender is unable to be 
present at a hearing because of illness or for any other reason, the court may proceed with the 
hearing in the offender’s absence if satisfied that doing so will not prejudice the offender’s 
interests, and that the interests of justice require that the hearing should proceed even in the 
offender’s absence.634  

 
6.124 The court also has the power to order an offender to attend for a personal examination by a 

medical expert or any other person to enable that person to make a report or give evidence to 
the court.635  

Queensland, Western Australia and New South Wales 

6.125 In Queensland, once the Attorney-General decides to make an application for supervision or 
continuing detention, there are a number of additional procedural stages. The application must 
specify the order(s) sought and must be accompanied by any affidavits which are to be relied 
on by the Attorney-General in the hearing. An application goes through several interim stages 
before the final hearing stage is reached. A similar process has been adopted in Western 
Australia.636 The Western Australian Act also sets out the duties of the DPP under the Act 
such as a duty to disclose all evidence to the offender.637  

 
6.126 In Queensland, Western Australia and New South Wales, once an application is filed a date is 

set for a preliminary hearing. In Queensland and New South Wales, the preliminary hearing 
must be within 28 business days of the application being filed (in New South Wales it can also 
be on such further date as the court may allow).638 In Western Australia the preliminary 
hearing must be within 14 days of the application being filed.639  

 

                                                      
633  Serious Sex Offenders Monitoring Act 2005 (Vic) s 30. 
634  Serious Sex Offenders Monitoring Act 2005 (Vic) s 29. 
635  Serious Sex Offenders Monitoring Act 2005 (Vic) s 28. 
636  In Western Australia the DPP (or Attorney-General) must file an application in the Supreme Court which 

states the orders sought and which is accompanied by any affidavits which are to be relied upon: Dangerous 
Sexual Offenders Act 2006 (WA) s 8. 

637  Dangerous Sexual Offenders Act 2006 (WA) s 9. 
638  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 5; Crimes (Serious Sex Offenders) Act 2006 

(NSW) ss 7 (extended supervision order) and 15 (continuing detention order). 
639  Dangerous Sexual Offenders Act 2006 (WA) s 11(2). 
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6.127 In Queensland and Western Australia the purpose of the preliminary hearing is to decide 
whether the court is satisfied that there are reasonable grounds for believing that the prisoner 
is a serious danger to the community in the absence of an order for supervision or continuing 
detention.640 Under both schemes, if the court is satisfied that there are reasonable grounds 
for this belief it must set a final hearing date to determine the application and may order the 
offender to undergo examinations by two psychiatrists nominated by the court to prepare 
independent reports (a ‘risk assessment order’).641  

 
6.128 Under the Queensland scheme if the court is satisfied that an offender’s sentence will expire 

before the application is determined, the court may make an interim supervision order or 
interim detention order.642  

 
6.129 Unlike the Queensland scheme,643 in Western Australia there is no power to make an interim 

supervision order. If there is a likelihood that the final hearing might occur after the completion 
of the sentence, the court may order that the offender be detained in custody until the final 
hearing. If the offender is not in custody the court may order that the offender be detained.644 
In the first decision under this scheme the Supreme Court of Western Australia noted that if 
the court allows such an offender to be at liberty until the final hearing (instead of in detention), 
there is no mechanism to compel the offender’s attendance at the final hearing or to control 
the offender while he or she is in the community and identified this as ‘a weakness in the 
statutory scheme which ought to be remedied’.645 

 
6.130 Similar to the Queensland scheme, under the New South Wales legislation, if the court forms 

the view that the final hearing may occur after the offender’s sentence has expired, the court 
may make an interim extended supervision order or an interim continuing detention order.646 
An interim order can be made for a period of up to 28 days after the offender’s sentence is 
due to expire. The interim order can be renewed but the total period of the order must not 
exceed three months.647  

 
6.131 In both Queensland and Western Australia, the legislation permits an offender to tender 

evidence at preliminary hearings, including in relation to applications for interim orders.648 In 
contrast, as noted in Attorney-General (NSW) v Gallagher,649 the New South Wales scheme 
does not provide for evidence tendered by the Attorney-General in support of an interim order 
to be challenged, or for the offender to lead any evidence. 

                                                      
640  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 5; Dangerous Sexual Offenders Act 2006 (WA) s 

11(3). 
641  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 8; Dangerous Sexual Offenders Act 2006 (WA) s 

14. See [6.145]-[6.147] below for further discussion of risk assessment. 
642  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 8(2)(b). See for example A-G v W [2004] QSC 

262 (10 August 2004). See s 9A which allows the court to make an interim supervision order or interim 
detention order where the hearing date is adjourned and may not be finalised before the offender’s sentence 
expires. 

643  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 8(2)(b). See for example A-G v W [2004] QSC 
262 (10 August 2004). 

644  Dangerous Sexual Offenders Act 2006 (WA) s 14. 
645  The State of Western Australia v Latimer [2006] WASC 235 (Unreported, Murray J, 30 October 2006) [7]. 
646  Crimes (Serious Sex Offenders) Act 2006 (NSW) ss 8 (interim extended supervision order) and 16 (interim 

continuing detention order). 
647  Crimes (Serious Sex Offenders) Act 2006 (NSW) ss 8 (interim extended supervision order) and 16 (interim 

continuing detention order). 
648  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 6; Dangerous Sexual Offenders Act 2006 (WA) s 

12. 
649  [2006] NSWSC 340 (Supreme Court of New South Wales, McClellan CJ, 13 April 2006). 
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Discussion Model 

Issue Description As for Extended Supervision? 

Directions 
Hearings and 
Interim Orders 

The court may compel an offender to 
attend any hearings that will take place 
after the offender’s release and may place 
an offender on an interim High-Risk 
Offender Order providing for his or her 
continuing detention or supervision in the 
community.  

The offender may tender evidence and 
may challenge evidence tendered by the 
DPP in support of an application for an 
interim order.  

No—Although there is power to compel 
the offender to attend court, there is no 
power to supervise the offender during the 
period between the completion of his or 
her sentence and the final hearing date. 

 
 
6.132 Although there is power under the Victorian scheme to compel an offender whose sentence 

has expired to attend the final hearing of the application for an extended supervision order, 
there is no power to supervise the offender during the period between sentence completion 
and the final hearing date, for example on an interim supervision order such as that available 
under the Queensland and New South Wales schemes. Under the Western Australian 
scheme there is power only to detain an offender pending final hearing and no power to 
compel an offender to attend court or be supervised in the absence of interim detention.  

 
6.133 The discussion model includes a power to compel the offender to attend any hearings that will 

take place after the offender’s release and to place such offenders on an interim High-Risk 
Offender Order either in custody or under supervision in the community. This may alleviate 
concerns about the way offenders who are considered at high risk of reoffending are managed 
where there are delays in the application process. The discussion model also provides for 
evidence tendered in an application for an interim order to be challenged by the offender and 
for the offender to lead evidence in such applications, consistent with the Queensland and 
Western Australian schemes. 

 
 

Question 10  

If a new post-sentence detention and supervision scheme is introduced in Victoria: 

(a) should there be provision made for a preliminary hearing? 

(b) should there be a power to make an interim detention or supervision order, and if so, how 
should this order be structured (for example, should the offender be able to lead evidence or 
to challenge evidence led, what should the maximum duration of the interim order be, should 
there be a power to renew an interim order, and should any limits be set on the maximum 
number of times that the interim order can be renewed)? 
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Legal Test, Risk Assessment and Evidence 

Overview 

6.134 Continuing detention schemes are intended to protect the community from the risks posed by 
dangerous offenders. The criteria for making orders under such schemes are similar to those 
applied in relation to indefinite sentencing schemes.  

 
6.135 There are two aspects to the determination of risk for a particular offender: a clinical risk 

assessment and a legal test based on this risk assessment and other relevant evidence. This 
section discusses the process for clinical risk assessment in post-sentence schemes and the 
other criteria relevant to determining applications under such schemes. This section then 
looks at the relevant legal test and the onus and standard of proving this test. 

 
6.136 Table 4 compares the evidence which is relevant to determining whether the legal test for 

making a post-sentence extended supervision or continuing detention order is satisfied under 
the schemes in Victoria, Queensland, Western Australia and New South Wales. These 
matters are specifically mentioned in the legislation. 

Table 4:  Evidence Relevant to Whether the Legal Test for Making an Order is Satisfied650  

Relevant Matters Vic (ESO only) QLD (ES & CD) WA (ES & CD) NSW (ES & CD)

Psychiatric / psychological / medical 
reports 

    

Other relevant reports     
Information indicating any propensity 
to commit relevant offences 

    

Pattern of offending behaviour     
Offender’s efforts to address the 
cause of his behaviour 

    

Participation in rehabilitation 
programs and their outcome 

    

Compliance with parole or other 
orders 

    

Antecedents and criminal history / 
relevant background 

    

Risk that the person will commit 
another serious sexual offence  

    

Need to protect community from risk 
/ safety of community 

    

Factors that might increase or 
decrease identified risks 

    

Other relevant matters      
Legislation SSOMA 2005 

(Vic) ss 8, 11 
DP(SO)A 2003 
(Qld) s 13(4) 

DSOA 2006 (WA) 
s 7(3) 

C(SSO)A 2006 
(NSW) s 9(3) 

 

                                                      
650  This includes matters in risk assessment reports. 
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6.137 Table 5 below compares the legal test for assessing risk and the standard and onus of proof in 
the Victorian extended supervision scheme with the tests in the New South Wales, 
Queensland and Western Australian schemes for extended supervision and continuing 
detention.  

Table 5:  Criteria, Onus and Standard of Proof for Supervision or Detention Orders 

 Vic (ESO only) QLD (ES & CD) WA (ES & CD) NSW (ES & CD) 

Test of Risk The offender is 
likely to commit a 
relevant offence if 
released in the 
community on 
completion of any 
custodial sentence 
that he or she is 
serving, or was 
serving at the time 
at which the 
application was 
made, and not 
made subject to an 
extended 
supervision order   
[s 11(1)]. 

The prisoner is a 
serious danger to 
the community in 
the absence of an 
order (for 
supervision or 
continuing 
detention)—i.e. 
there is an 
unacceptable risk 
that the prisoner will 
commit a serious 
sexual offence: 
• if the prisoner is 

released from 
custody; or  

• if the prisoner is 
released from 
custody without a 
supervision order 
being made 
[s 13(2)]. 

A person is a 
serious danger to 
the community—i.e. 
there is an 
unacceptable risk 
that, if the person 
were not subject to 
a continuing 
detention order or a 
supervision order, 
the person would 
commit a serious 
sexual offence       
[s 7(1)].  

Extended 
Supervision Order: 
The offender is 
likely to commit a 
further serious sex 
offence if he or she 
is not kept under 
supervision [s 9(2), 
17(2)]. 
Continuing 
Detention Order:  
The offender is 
likely to commit a 
further serious sex 
offence if he or she 
is not kept under 
supervision and 
adequate 
supervision will not 
be provided by an 
extended 
supervision order 
[s 17(3)]. 

Onus of Proof The Secretary to the 
Department of 
Justice [s 11(2)] 

Attorney-General [s 
13 (7)] 

DPP (or Attorney-
General) [s 7(2)] 

Attorney-General 

Standard of Proof High degree of 
probability [s 11(1)] 

High degree of 
probability 
[s 13(3)(b)] 

High degree of 
probability 
[s 7((2)(b)] 

High degree of 
probability [s 9(2), 
s 17(3)] 

Legislation SSOMA 2005 (Vic) DP(SO)A 2003 
(Qld) 

DSOA 2006 (WA) C(SSO)A 2006 
(NSW) 

Risk Assessment and Relevant Evidence  

Extended Supervision Scheme 

6.138 Under the Victorian extended supervision scheme, applications must be accompanied by an 
assessment report from a psychologist, psychiatrist or specified health service provider.651 The 
assessment reports can only be made following a personal examination of the offender but the 
expert may still make the assessment report even if the offender does not cooperate or does 
not cooperate fully.652 For the purposes of obtaining an assessment report, the Secretary to 
the Department of Justice may direct an offender to attend a specified medical expert for a 
personal examination. An offender’s failure to comply with this direction—without reasonable 
excuse—is a criminal offence with a maximum penalty of 2 years’ imprisonment.653  

                                                      
651  Serious Sex Offenders Monitoring Act 2005 (Vic) ss 6–7. 
652  Serious Sex Offenders Monitoring Act 2005 (Vic) s 7. 
653  Serious Sex Offenders Monitoring Act 2005 (Vic) s 7A. 
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6.139 The assessment report must address a list of relevant issues, including: 
• whether or not the offender has a propensity to commit relevant offences in the future; 
• the pattern and progression of sexual offending behaviour and an indication of the nature 

of any likely future sexual offending behaviour; 
• efforts by the offender to address the causes of his or her sexual offending behaviour, 

including active participation in rehabilitation programs; 
• whether participation in rehabilitation programs has had a positive effect on the offender; 
• the relevant background of the offender; and 
• factors that might increase or decrease any identified risks.654 

 
6.140 The assessment report must set out the medical expert’s assessment (and the reasons for 

that assessment) of the risk that the offender will commit another relevant offence if released 
in the community and not made subject to an extended supervision order.655 

 
6.141 The Victorian extended supervision scheme provides that a court may only begin to hear the 

application if satisfied that the offender has had a reasonable opportunity to obtain an 
independent assessment report.656 The offender is permitted to obtain more than one of these 
reports.657 

 
6.142 The Court must have regard to any assessment report filed by the Secretary or the offender 

and any other report or evidence from a medical expert. The Court may have regard to: 
• whether the offender cooperated—or cooperated fully—in the preparation of any 

assessment report;  
• if the offender did not cooperate—or did not cooperate fully—in the report preparation, his 

or her reasons for this; 
• whether the report was made without a personal examination of the offender; and 
• anything else that it considers appropriate.658 

Indefinite Sentences 

6.143 Similar determinations of risk must be made under the Victorian scheme for indefinite 
sentencing. In deciding whether an indefinite sentence should be made, the judge must 
consider a number of matters in deciding whether the offender poses a serious danger to the 
community, including: 
• whether the nature of the offence is exceptional; 
• relevant material from the transcripts of earlier court cases against the offender involving 

serious crimes; 
• medical, psychiatric and other relevant reports; 
• the risk of serious danger to members of the community if an indefinite sentence were not 

imposed; and 
• the need to protect members of the community from that risk.659 

 
                                                      
654  Serious Sex Offenders Monitoring Act 2005 (Vic) s 8(1). 
655  Serious Sex Offenders Monitoring Act 2005 (Vic) s 8(2). 
656  Serious Sex Offenders Monitoring Act 2005 (Vic) s 10(1). 
657 Serious Sex Offenders Monitoring Act 2005 (Vic) s 10(4). 
658 Serious Sex Offenders Monitoring Act 2005 (Vic) s 11(3),  34. 
659 Sentencing Act 1991 (Vic) s 18B(2). 
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Queensland, Western Australia and New South Wales 

6.144 In all three states, the Supreme Court may make an order directing the offender to undergo 
examinations by two psychiatrists.660 Each scheme provides that the risk assessment must be 
prepared even if the offender does not cooperate or does not cooperate fully in the 
examination.661 To date all prisoners in Western Australia and Queensland have complied with 
court ordered risk assessments.662 

 
6.145 In Queensland and Western Australia, the psychiatrists examining the prisoner must prepare 

reports indicating the level of risk that the prisoner will commit another serious sexual offence 
and the reasons for that assessment.663 In New South Wales, there is no direction as to what 
should be included in the reports. The criteria for making post-sentence preventive detention 
orders under all three schemes make it clear that the Supreme Court also may take into 
account other assessments by psychiatrists, psychologists or registered medical practitioners. 

 
6.146 In Queensland and Western Australia, in making its decision, the court must have regard to 

matters including: 
• psychiatric reports, the extent to which the offender cooperated in the examinations by the 

psychiatrists and any other assessments; 
• information indicating any propensity to commit serious sexual offences; 
• whether there is any pattern of offending behaviour; 
• any efforts by the offender to address the causes of the offending behaviour including 

whether the offender participated in rehabilitation programs and whether such participation 
had a positive effect on the offender; 

• the offender’s antecedents and criminal history; 
• the risk that the offender will commit another serious sexual offence if released into the 

community; and 
• the need to protect members of the community from that risk.664 

 
6.147 Under the Queensland scheme, the court must hear evidence called by the Attorney-General 

and by the offender (if the offender elects to give or call evidence).665 The Queensland Act 
provides that the ordinary rules of evidence apply to such evidence, subject to the power of 
the court to receive in evidence the following documents: 
• the offender’s antecedents and criminal history; and 
• anything relevant to the issue contained in certified transcripts of, or any medical, 

psychiatric, psychological or other report tendered in, any proceeding against the offender 
for a serious sexual offence.666 

 

                                                      
660  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 8(2); Dangerous Sexual Offenders Act 2006 (WA) 

s 14(2); Crimes (Serious Sex Offenders) Act 2006 (NSW) s 15(4). 
661  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 11(9); Dangerous Sexual Offenders Act 2006 

(WA) s 37(4); Crimes (Serious Sex Offenders) Act 2006 (NSW) s 9(3). 
662  E-mails from Queensland Corrective Services 8 December 2006 and New South Wales Corrective Services 

8 December 2006. 
663  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 11(2); Dangerous Sexual Offenders Act 2006 

(WA) s 37(2). 
664  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 13(4); Dangerous Sexual Offenders Act 2006 

(WA) s 7(3). 
665  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 45(2). 
666  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) ss 45(3)-(4). 
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6.148 In New South Wales, in making its decision, the court must have regard to: 
• the safety of the community; 
• the reports received from the court-appointed psychiatrists and the level of the offender’s 

participation in any such examination; 
• the results of any other assessment prepared by a qualified psychiatrist, registered 

psychologist or registered medical practitioner as to the likelihood of the offender 
committing a further serious sex offence, the willingness of the offender to participate in 
any such assessment, and the level of the offender’s participation in any such 
assessment; 

• the results of any statistical or other assessment as to the likelihood of people with 
histories and characteristics similar to those of the offender committing a further serious 
sex offence; 

• any treatment or rehabilitation programs in which the offender has had an opportunity to 
participate, the willingness of the offender to participate in any such programs, and the 
level of the offender’s participation in any such programs; 

• the level of the offender’s compliance with any obligations to which he or she is or has 
been subject while on release on parole or while subject to an earlier extended 
supervision order; 

• the level of the offender’s compliance with any obligations to which he or she is or has 
been subject under the Child Protection (Offenders Registration) Act 2000 or the Child 
Protection (Offenders Prohibition Orders) Act 2004; 

• the offender’s criminal history (including prior convictions and findings of guilt in respect of 
offences committed in New South Wales or elsewhere), and any pattern of offending 
behaviour disclosed by that history; and  

• any other information that is available as to the likelihood that the offender will in future 
commit offences of a sexual nature.667 

 
6.149 Where the court is satisfied at a preliminary hearing that the information provided would, if 

proved, justify the making of an extended supervision or continuing detention order, it must 
order two psychiatrists to examine the offender separately and to provide copies of their 
reports back to the court.668 In introducing the bill, the New South Wales Minister for Justice 
commented that the appointment of two court-appointed psychiatrists ‘is an important aspect 
of the scheme’ as ‘[i]t allows for a fair and independent medical opinion to be expressed.’ 669 

International Approaches 

6.150 In New Zealand, the Court must be provided with a report from a health assessor,670 which 
addresses a number of factors including:  
• the nature of any likely future sexual offending by the offender, including the age and sex 

of likely victims; 
• the offender’s ability to control his or her sexual impulses; 

                                                      
667  Crimes (Serious Sex Offenders) Act 2006 (NSW) ss 9(3) (extended supervision orders) and 17(4) 

(continuing detention orders). 
668  Crimes (Serious Sex Offenders) Act 2006 (NSW) ss 7(4), 15(4). 
669  New South Wales, Parliamentary Debates, Legislative Council, 30 March 2006, 2181 (Tony Kelly, Minister 

for Justice). 
670  As defined by section 4 of the Sentencing Act 2002 (NZ). 
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• the offender’s predilection and proclivity for sexual offending; 
• the offender’s acceptance of responsibility and remorse for past offending; and 
• other relevant factors.671 

 
6.151 The Court then exercises its discretion as to whether to make an order after considering the 

matters addressed in the report. The Court also has a wide discretion to receive and take into 
account any other evidence or information that it thinks fit for the purposes of determining the 
application and is not bound by the rules of evidence.672 The offender’s refusal to participate in 
the preparation of the health assessor’s report can also be taken into account when deciding 
whether to make the order.673  

 
6.152 In Scotland, the court determines whether someone should be placed on an order for lifelong 

restriction based on the risk assessment report, any report submitted by the defence and any 
other information before it.674  

 
6.153 The preliminary step for the court is the making of a risk assessment order to obtain a risk 

assessment report. Once the order is made, the offender is examined by an assessor who has 
been accredited by the Risk Management Authority to conduct assessments of this nature and 
provide reports. The reports aim to provide as much information as possible to the court in 
relation to the level of risk the offender poses to the community.675 The assessor is required to 
provide a professional opinion as to whether the offender’s risk to the public at large, while 
being at liberty, is high, medium or low.676  

 
6.154 In preparing a report, the assessor is permitted to take into account not only the criminal 

offending that is currently before the Court, but also any allegations of other criminal behaviour 
by that person, regardless of whether the allegation resulted in prosecution or acquittal.677 The 
MacLean Committee acknowledged that one of the possible consequences of including 
allegations that have not been prosecuted is that the assessment will include information that 
may be ‘misleading, irrelevant or borne of malice’.678 However the Committee concluded that 
the relevance of any allegations would outweigh any prejudice providing the offender either 
admitted the allegations or evidence was led to establish the allegations. The Committee also 
acknowledged there are issues with the use of prior acquittals, but concluded that there may 
be aspects of the offender’s behaviour relating to those charges that nonetheless are relevant 
for the purposes of assessing risk. The Committee emphasised that the only legitimate use of 
any such information is for the purpose of assessing future risk.679 The legislation requires that 
if such information is included in the report, the assessor is required to explain the way in 
which the allegations and supporting evidence have contributed to his or her final 
conclusions.680 

 

                                                      
671  Parole Act 2002 (NZ) Part 1A, s 107F(2). 
672  Parole Act 2002 (NZ) Part 1A, s 107H(2). 
673  Parole Act 2002 (NZ) Part 1A, s 107H(3). 
674  Criminal Justice (Scotland) Act 2003 (UK) s 210F. 
675  Scottish Executive (Justice) High-risk offenders: Risk Assessment Order and Risk Assessment Report 

(2005) <http://www.scotland.gov.uk/Topics/Justice/criminal/17309/8074> at 8 November 2006. 
676  Criminal Justice (Scotland) Act 2003 (UK) s 210C(3). 
677  Criminal Justice (Scotland) Act 2003 (UK) s 210B. 
678  Scottish Executive, Report of the Committee on Serious Violent and Sexual Offenders Chairman: Lord 

Maclean, SE/2000/68 (2000), 38. 
679  Ibid 39. 
680  Criminal Justice (Scotland) Act 2003 (UK) s 210C(2)(c). 
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6.155 The Risk Management Authority has provided guidelines for the way in which risk assessment 
reports are to be produced in order to provide a consistent approach and to promote ‘best 
practise’.681 The guidelines include standards for contact with the offender. Under the 
guidelines, assessors should aim to have a minimum of six hours of contact with the offender 
over a number of weeks. There is a mandated offender feedback session built into the 
guidelines.682 In addition, there is a requirement for the assessor to use a multi-disciplinary 
approach and draw on ‘a range of professionals from varying disciplines’.683  

 
6.156 The offender has the right to have his or her own risk assessment report prepared and 

submitted to the court.684 Once a report is provided to the court, the offender is entitled to 
object to the report’s content and findings. Both the prosecution and the offender then have 
the opportunity to lead evidence in relation to the content and findings of the report(s) before 
the judge at the sentencing hearing.685 

Consultation 

6.157 Victoria Police supported offenders who may be subject to a continuing detention order 
undergoing an extensive psychiatric evaluation.686 Matters identified by Victoria Police as 
relevant to the decision as to whether an order should be made included:  
• the respondent’s failure, or refusal, to participate in sex offender program; 
• disclosures made of continuing interests in children as sexual objects during attendance at 

the program that has caused the psychiatrist to deem the offender inappropriate for 
release;687 

• admissions regarding fantasies, intentions, motivations or obsessions etc regarding 
relevant behaviours or prior criminal history;  

• outcomes from treatment programs that the offender may have attended; and  
• reports that may have been compiled by psychiatrists.  

 
6.158 Victoria Police commented that to ensure that these types of matters can be taken into 

account, there may be a requirement for the Information Privacy Act 2000 (Vic) and the Health 
Records Act 2001 (Vic) to be amended.688 

 
6.159 It was further submitted that the decision to detain must be made in accordance with judicial 

principles, including the normal rules of evidence, and that the power to detain should be 
discretionary, not mandatory.689 

 

                                                      
681  Scottish Executive, Serious Violent and Sexual Offenders (2001) 13. See also Risk Management Authority, 

Risk Assessment (2006) <http://www.rmascotland.org/riskassessment.aspx> at 6 November 2006. 
682  Risk Management Authority, Risk Assessment (2006)  
 <http://www.rmascotland.org/riskassessment.aspx> at 6 November 2006. 
683  Ibid. 
684  Criminal Justice (Scotland) Act 2003 (UK) Part 1, s 210C(4). 
685  Criminal Justice (Scotland) Act 2003 (UK) Part 1, s 210C(7). 
686  Submission 1.7 (Victoria Police) 4. 
687  Ibid. 
688  Ibid. 
689  Submission 2.14 (Victoria Legal Aid) 7.  
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Discussion Model 

Issue Description As for Extended Supervision? 

What information 
should a court be 
permitted to 
consider in 
determining an 
application? 

The assessment report, any other report 
made, or evidence given, by a medical 
expert and anything else that the court 
considers appropriate. 

 

Yes 

 
 
6.160 The discussion model proposes that the current matters that a court can have regard to under 

the Victorian Act should be permitted to be taken into account by a court in determining 
whether or not the test for a High-Risk Offender Order has been satisfied. This includes any 
assessment report prepared, other report made or evidence given by a medical expert, and 
any other matters that the court considers appropriate. Should the court be the one to make 
this determination, this information may also assist the court to decide whether the offender’s 
risk can be safely managed in the community, or whether it is necessary to make an order 
allowing for the offenders continuing detention. 

 
 

Question 11  

 If a new post-sentence scheme is introduced in Victoria, what information should a court be 
permitted to consider in determining an application? 

 

Legal Test, Onus and Standard of Proof 

Victoria 

Extended Supervision Scheme  

6.161 Under the Victorian Act, a court may only make an extended supervision order if it is satisfied, 
to a high degree of probability, that the offender is likely to commit a relevant offence if 
released in the community after serving a prison sentence and not made subject to an 
extended supervision order.690 The Secretary to the Department has the onus of proving this 
likelihood.691 The standard of proof of a ‘high degree of probability’ lies between the criminal 
standard of proof (beyond reasonable doubt) and the civil standard of proof (on the balance of 
probabilities). 

 
6.162 In TSL v Secretary to the Department of Justice,692 the Court of Appeal held that the court had 

to make this decision in two stages: firstly, the court must be satisfied that ‘there is a high 
degree of probability that the offender will commit a relevant offence’; and secondly, if the 
court is so satisfied, it must decide whether to exercise its discretion to order an extended 
supervision order.693  

                                                      
690  Serious Sex Offenders Monitoring Act 2005 (Vic) s 11(1): ‘Relevant offences’ are set out in the schedule to 

the Act. See [6.47] above for discussion of the offences to which the scheme applies. 
691  Serious Sex Offenders Monitoring Act 2005 (Vic) s 11(2). 
692  [2006] VSCA 199 (Unreported, Callaway AP, Buchanan JA and Coldrey AJA, 26 September 2006). 
693  Ibid 38. 
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6.163 The Victorian extended supervision scheme provides that the proceedings for applications are 
criminal in nature, except as otherwise provided by the Act.  

Indefinite Sentences 

6.164 Before imposing an indefinite sentence in Victoria, the judge must be satisfied to a high 
degree of probability that the offender is a serious danger to the community because of: 
• his/her character, past history, age, health or mental condition; 
• the nature and gravity of the crime committed; and 
• any special circumstances.694  

Queensland, Western Australia and New South Wales 

6.165 In contrast to the Victorian extended supervision order scheme, under the Queensland and 
Western Australian supervision and continuing detention schemes the Supreme Court must 
be satisfied that the offender is a ‘serious danger to the community’ in the absence of an order 
for supervision or continuing detention being made.695 In Queensland this is defined as 
meaning that there is an ‘unacceptable risk that the offender will commit a serious sexual 
offence’ if released from custody or if released from custody without a supervision order being 
made.696 The Western Australian test is in similar terms.697 In both Western Australia and 
Queensland, the court must be satisfied by acceptable, cogent evidence and to a high degree 
of probability that the evidence in the case is of sufficient weight to justify the decision.698 The 
Attorney-General in Queensland, and the Director of Public Prosecutions in Western Australia, 
have the onus of satisfying the court that the person is a serious danger to the community.699 

 
6.166 The test set out in the Queensland scheme was one of the matters referred to by the majority 

of the High Court in Fardon in concluding that the Queensland scheme was constitutionally 
valid.700 

 
6.167 In practice, the test in both Queensland and Western Australia is a two-staged one; if the 

Court decides that the offender is a serious danger to the community, it must then determine 
whether a supervision order would be sufficient to protect the community or whether it is 
necessary to make an order for continuing detention. As Figure 6 above illustrates, since the 
Queensland scheme came into operation there have been 25 successful applications. Eight of 
these resulted in a continuing detention order and 18 in supervision orders (in one case a 
continuing detention order was made which was subsequently changed to an order for 
extended supervision). 

 

                                                      
694  Sentencing Act 1991 (Vic) s 18B(1). For a discussion of the tests for making an indefinite sentence that 

apply in other Australian jurisdictions, see McSherry (2006), above n 141, 15–16.  
695  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 13; Dangerous Sexual Offenders Act 2006 (WA) s 

7(1). 
696  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 13(2). 
697  Dangerous Sexual Offenders Act 2006 (WA) s 7(1). 
698  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 13(3); Dangerous Sexual Offenders Act 2006 

(WA) s 7(2). 
699  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 13(7); Dangerous Sexual Offenders Act 2006 

(WA) s 7(2). 
700  Fardon v Attorney-General (Qld) (2004) 210 ALR 50. See for example: [22] (Chief Justice Gleeson); [34] 

(Justice McHugh). 
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6.168 In New South Wales, the Supreme Court must be satisfied ‘to a high degree of probability’ that 
the offender is likely to commit a further serious offence if he/she is not detained and that 
‘adequate supervision will not be provided by an extended supervision order’.701 The criteria 
for making the order are similar to those in Queensland, but the safety of the community is set 
out first702 and there is specific reference to statistical material as to the likelihood of ‘those 
with histories and characteristics similar to those of the offender committing a further serious 
crime’.703 

 
6.169 The legislation in both New South Wales and Queensland provides that the proceedings are 

civil in nature and are therefore to be conducted in accordance with the law relating to civil 
proceedings.704 In contrast, the Western Australian scheme makes it clear that proceedings 
under the Act are criminal in nature.705 In Fardon v Attorney-General (Qld),706 the decision that 
the Queensland legislation conferred jurisdiction upon the Supreme Court which was not 
repugnant to, or incompatible with, its integrity as a court, was based on the premise that the 
proceedings were civil in nature. Making proceedings criminal in nature changes the way in 
which proceedings are conducted, for example the way in which evidence is gathered and led.  

International Approaches  

6.170 In New Zealand, in order for the High Court to sentence an offender to preventive detention 
the court must be ‘satisfied that the person is likely to commit another qualifying sexual or 
violent offence’.707 In R v Leitch,708 the Court held that ‘the phrase “is satisfied” means simply 
“makes up its mind” and is indicative of a state where the Court on the evidence comes to a 
judicial decision’.709 

 
6.171 Under the New Zealand extended supervision orders scheme, the Court can only make an 

order if the court is satisfied, having regard to the assessor’s report, that the offender is likely 
to commit a relevant offence once no longer under sentence.710 The legislation itself does not 
provide any guidance on what level of probability is meant by the term ‘likely’. The Court of 
Appeal has interpreted the test to mean that ‘the risk of relevant offending [must be] both real 
and ongoing and one that cannot be sensibly ignored having regard to the nature and gravity 
of the likely re-offending’.711   

  
6.172 The United Kingdom and Canada do not have a continuing detention or extended supervision 

scheme for offenders who fall outside their mental health legislation. Both jurisdictions, 
however, have forms of indefinite and extended sentences that are targeted at high-risk 
sexual and violent offenders (see Chapter 4 above).  

 

                                                      
701  Crimes (Serious Sex Offenders) Act 2006 (NSW) ss 17(2)–(3). 
702  Crimes (Serious Sex Offenders) Act 2006 (NSW) s 17(4)(a). 
703 Crimes (Serious Sex Offenders) Act 2006 (NSW) s 17(4)(d). 
704  Crimes (Serious Sex Offenders) Act 2006 (NSW) s 21. 
705  Dangerous Sexual Offenders Act 2006 (WA) s 40. 
706  Fardon v Attorney-General (Qld) (2004) 210 ALR 50. 
707  Sentencing Act 2002 (NZ) s 87(2)(c). 
708  [1998] 1 NZLR 420.  
709  Ibid 428. 
710  Parole Act 2002 (NZ) s 107I(2). 
711  Belcher v Department of Corrections CA 184/50 [18 September 2006], [11]. 
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6.173 In the UK, in order to sentence an offender to imprisonment for public protection (a form of 
indefinite sentence) or to an extended sentence (a sentence of imprisonment followed by a 
period of extended parole) the court must consider ‘there is a significant risk to members of 
the public of serious harm occasioned by the commission by him [or her] of further specified 
offences’.712 In the case of imprisonment for public protection, the court must also be satisfied 
that an extended sentence ‘would not be adequate for the purpose of protecting the public 
from serious harm’.713 Once the criteria for making these orders is met, the court must impose 
a sentence for public protection. However, some discretion is retained in the assessment of 
risk. 

 
6.174 The Canadian equivalent of the Victorian indefinite sentence is a ‘dangerous offender’ 

designation. There is also a power to impose an extended period of supervision on offenders 
designated as ‘long term offenders’. These orders, and the relevant criteria for making them 
are discussed at [4.30]–[4.36].  

 
6.175 Scotland has introduced a form of indefinite sentence known as an order for lifelong 

restriction. The risk criteria are: 

that the nature of, or the circumstances of the commission of, the offence of which the 
convicted person has been found guilty either in themselves or as part of a pattern of 
behaviour are such as to demonstrate that there is a likelihood that he, if at liberty, will 
seriously endanger the lives, or physical or psychological well-being, of members of the 
public at large.714  

 
6.176 If the court determines, on the balance of probabilities, that the risk criteria are met, the court 

must make an order for lifelong restriction in relation to the offender.715 The MacLean 
Committee originally recommended that such a sentence should apply where the court was 
satisfied that ‘there are reasonable grounds for believing that the offender presents a 
substantial and continuing risk’. The website of the Scottish Executive suggests that ‘[t]he risk 
criteria must be workable under law and should therefore not be too tightly drawn or overly 
prescriptive’.716 On this basis, it might be concluded that one of the reasons for adopting a 
lower threshold test might have been that the original test recommended was considered too 
high. 

Consultation 

6.177 In the Council’s preliminary discussions and submissions, several suggestions were made 
about the criteria for continuing detention.  

 
6.178 It was submitted that if continuing detention is introduced, it is important for the relevant 

legislation to include clear definitions and tests (for example as to the level of risk to the 
community that is required before an order can be made).717 It was also suggested that a 
process should be established for assessing offenders against any criteria.718  

 

                                                      
712  Criminal Justice Act 2003 (UK) s 226(1) and 227(1) (emphasis added).  
713  Criminal Justice Act 2003 (UK) s 226(3). 
714  Criminal Justice (Scotland) Act 2003  (UK) s 210E. 
715  Criminal Justice (Scotland) Act 2003 (UK) s 210F. 
716  Scottish Executive (Justice) High Risk Offenders: The Risk Criteria (2005) 
 <http://www.scotland.gov.uk/Topics/Justice/criminal/17309/8070> at 3 November 2006. 
717  Submissions 1.3 (Victoria Legal Aid). 
718  Submission 1.7 (Victoria Police) 4. 
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6.179 Victoria Police suggested that if continuing detention is introduced, the legal test should be the 
same as the test in Queensland.719 The Mental Health Legal Centre suggested that a test 
similar to that currently in use under the Mental Health Act 1986 may be appropriate for those 
being considered for continuing detention. The test is whether there is a risk of significant 
deterioration in health and/or a risk to others.720 Others suggested that the criminal standard of 
proof (beyond reasonable doubt) should apply.721  

 
6.180 The Criminal Bar Association (CBA) argued that if a system of continuing detention is 

established, it should place a heavy onus (beyond reasonable doubt) on those seeking the 
order to establish that all reasonable steps had been taken to provide rehabilitation to the 
offender, that the offender had been given full information about the availability of programs 
and that, if necessary, programs had been specifically designed to meet the needs of the 
offender It was suggested that lack of financial or program resources to meet the offender’s 
needs should mean that this onus has not been satisfied. It was further suggested that the 
prison authorities should be required to prove that a systematic review in relation to the 
offender had been undertaken at least five years prior to the earliest release date of the 
offender, and that the offender’s fundamental rights within the prison system had been 
protected, or that any failings had not had an adverse impact on the offender’s prospects of 
rehabilitation. The CBA argues that an order should only be made if the court is satisfied that 
the circumstances giving rise to the alleged need for the order arise solely because of the 
behaviour of the prisoner while in the prison system, and not because of a failure of, or 
manipulation by, the prison system itself.722  

Issues 

Assessing Risk 

6.181 As noted above, there are two aspects to the determination of risk for any specific offender—a 
legal and a clinical one. Although the two are conceptually distinct, there is a danger that they 
may become blurred. The clinical test for assessing risk is to be distinguished from the legal 
test which is set out in various extended supervision and detention schemes. This was 
recognised by the Victorian Court of Appeal in considering the test to be applied under the 
current ESO scheme in TSL v Secretary to the Department of Justice723 in which Justice 
Callaway observed: 

The question whether the offender is likely, in the relevant sense, to re-offend is a question 
of fact to be answered by the application of a legal criterion. There is no one-to-one 
correspondence between the lawyer’s high degree of probability and the medical expert’s 
high risk of re-offending…724 

 

                                                      
719  Ibid. 
720  Submission 2.20 (Mental Health Legal Centre). 
721  Submissions 1.3 (Victoria Legal Aid) 8; 1.5 (Criminal Bar Association) 2. 
722  Submission 1.5 (Criminal Bar Association) 2. 
723  TSL v Secretary to the Department of Justice [2006] VSCA 199 (Unreported, Callaway AP, Buchanan JA 

and Coldrey AJA, 26 September 2006) [40]. The facts of the case are described in detail in Appendix 1 
(Case Study 1).  

724  Ibid [39]. 
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6.182 This legal determination of risk is based on the proposition that a clinical assessment of risk is 
a reliable and accurate tool and that clinicians are able to predict future behaviour to a high 
degree of certainty. However these two assumptions have yet to be proven. Indeed, it has 
been suggested that a major clinical limitation of continuing detention legislation is the 
assumption that clinicians can predict risk to the point that people may be detained.725 

 
6.183 It could be argued that asking mental health professionals to assess the risk of future harm 

shifts the burden of deciding what to do with such offenders from the criminal justice system to 
clinicians whose primary role lies within the medical model of treatment, rather than within the 
criminal justice model of punishment and community protection. While mental health 
professionals who give evidence in court about offenders’ risk are often cross-examined, there 
is some question about whether such evidence should be admissible.726 Risk assessments 
tend to be taken out of their primary context, which is one of treatment and intervention.727 The 
position of health professionals under post-sentence schemes has been criticised on the basis 
that it may take health professionals out of their therapeutic role and place them in a 
compromising, policing role, making them the ‘agents of a particularly draconian form of social 
control’. 728 

 
6.184 The categorisation of risk is not a purely objective exercise and involves social and moral 

judgments about the kind of offender who creates the greatest fear within the community. This 
blurring of boundaries between the scientific and the social meanings of risk has been 
described by John Monahan and Henry Steadman as follows: 

The political issue of who decides the number of risk categories and the category labels 
and the prescriptions for information-gathering and risk management that accompany 
each category must also be confronted. In light of legitimate concerns…that categorical 
risk assessment conflates scientific questions (i.e. probability estimates) with questions of 
social values (i.e. the choice of cut-off scores distinguishing categories), we believe that it 
is essential that the ultimate users of risk communications about violence (e.g. judges and 
other policymakers) be centrally involved from the beginning in developing any categorical 
risk communication scheme.729 

 
6.185 There is also the potential for judges (and potentially juries, should they have a role in 

determining whether the legal test for post-sentence detention and supervision has been 
met)730 to misunderstand and misuse risk assessments, assigning greater accuracy and 
inevitability to predicted behaviours than is warranted. It has been suggested that it is 
therefore critical to differentiate the role in court of forensic clinicians who give an opinion 
about the probability of risk, and the role of judges who must decide on the unacceptability of 
the risk.731 

 
 

                                                      
725  Ogloff (2006), above n 80. 
726  David Ruschena, 'Determining Dangerousness: Whatever Happened to the Rules of Evidence?' (2003) 10 

(1) Psychiatry, Psychology and Law 122. 
727  Ibid 127–128. 
728  Sullivan, Mullen and Pathé (2005), above n 359, 319. 
729  John Monahan and Henry J. Steadman, ‘Violent Storms and Violent People: How Meteorology can inform 

Risk Communication in Mental Health Law’ (1996) 51(9) American Psychologist, 931, 935. 
730  For a discussion of the possible involvement of juries in making these determinations, see [6.113], [6.118] 

and Question 96.113. 
731  Birgden (2006), above n 363. 
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6.186 Although assessment tools currently in use in Victoria have been shown to have moderate 
predictive accuracy,732 they may be inappropriate for Australian use as they have not been 
validated on local samples. Indeed, it has been suggested that ‘their uncontroverted use in 
legal decision-making, therefore, is more dangerous than appears to be assumed by 
advocates and policy-makers’.733 

 
6.187 Assigning a level of risk to a particular individual based on his or her group membership is 

also problematic, as it implies a greater level of predictive accuracy than actually exists. In 
addition there are legal issues as to the level of risk (low, medium or high) that should be 
required by such schemes and the kind of offending that the legal risk should relate to (any 
offending, serious offending, or serious ‘relevant’ offending). It is thus extremely difficult to 
make generalisations about risk predictors from the literature to the specific legal context in 
which risk assessment is applied. This issue was emphasised in the submission received from 
Professor Paul Mullen of Forensicare (see above [5.9]–[5.13]). 

Risk, the Legal Test and Standard of Proof 

6.188 Christopher Slobogin has argued that the proportionality principle, when applied to the 
question of risk, requires that that the degree of risk, or ‘dangerousness’ the offender poses 
should be ‘roughly proportionate to the proposed government intervention’. 734 On this basis he 
suggests that a higher standard should be applied, the greater the level and duration of the 
intervention.735 While directed at the issue of the standard of proof, rather than risk, the 
Criminal Bar Association736 and Victoria Legal Aid737 submitted that due to the serious 
consequences of the order being made, the appropriate standard of proof, if continuing 
detention is introduced in Victoria, should be ‘beyond reasonable doubt’.  

 
6.189 The current test for extended supervision requires a court to find that there is a high degree of 

probability that the person is ‘likely’ to commit another specified offence. The High Court 
considered the meaning of the term ‘likely’ in Boughy v The Queen. 738 Justices Mason, Wilson 
and Deane observed that the ordinary meaning of the term ‘likely’ suggests a ‘substantial—a 
real and not remote—chance regardless of whether it is less or more than 50%’.739 The phrase 
‘likely to commit a relevant offence’, particularly when coupled with the standard of ‘high 
degree of probability’ may, however, imply that a higher level of certainty is required.740 

 

                                                      
732  Wood and Ogloff (2006), above n 487, 187. 
733  Ibid 187. 
734  Christopher Slobogin, ‘A Jurisprudence of Dangerousness’ (2003) 98 Northwestern University Law Review 

1, 4. 
735  Ibid. 
736    Submission 1.5 (Criminal Bar Association) 2. 
737    Submissions 1.3 & 2.14 (Victoria Legal Aid). 
738  (1986) 161 CLR 10. 
739  Ibid. 
740  For a discussion of the possible interpretations of the standard to be applied under the test in Victoria, see 

TSL v The Secretary to the Department of Justice [2006] VSCA 199 (Supreme Court of Victoria, Court of 
Appeal, Callaway AP, Buchanan JA and Coldrey AJA, 26 September 2006) [7]–[12] (Callaway AP). While 
not finally determining the matter, Justice Callaway commented that he preferred the view that ‘a high 
degree of probability’ was included by Parliament to indicate that in the context of the legislation “likely” 
connotes a high degree of probability’. Accordingly, he said, the court would have to be satisfied in making 
the order that there is a high degree of probability that the offender will commit a relevant offence, although 
there was no reason that the high degree of probability ‘must be more than 50%’: at [9]–[10]. 
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6.190 Due to the real problems in identifying the risk posed by a particular individual who falls into a 
‘high-risk group’, it could be argued that the current test (that the offender is likely to commit 
another specified offence) and standard of proof (a high degree of probability), are impossibly 
high. If the standard of proof applied to the current test required a court to be satisfied beyond 
reasonable doubt of the offender’s likelihood of reoffending, it could be argued that such a 
determination could never be made, should it be based on the current ability of medical 
professionals to predict individual risk. However the civil standard of proof ‘on the balance of 
probabilities’ might be seen as too low a threshold given the serious consequences for an 
offender of a continuing detention order being imposed. 

 
6.191 Concerns about the bar being set too high, and a desire for greater consistency between the 

legal test and medical assessments of risk, may have been one of the reasons that Scotland 
adopted a lower standard of proof (balance of probabilities) and a broad test (that there is a 
likelihood that the offender will, if at liberty, seriously endanger members of the public) for its 
order for lifelong restriction. Many jurisdictions in the United States have set a higher standard 
of proof (‘beyond reasonable doubt’) for the civil commitment of ‘sexually violent predators’, 
however the test of risk in such cases is substantially different (whether the person ‘suffers 
from a behavioral abnormality that makes the person likely to engage in a predatory act of 
sexual violence’). 

 
6.192 The Queensland scheme, found by the High Court to be constitutional, like the Victorian ESO 

scheme, also requires proof to a ‘high degree of probability’, but has a different legal test. In 
Queensland the court must find that ‘there is an unacceptable risk that the prisoner will commit 
a serious sexual offence’ (emphasis added).741 The phrase ‘unacceptable risk’ is not defined. 
A moderate degree of risk in some cases has been found to be ‘unacceptable’.742  

 
6.193 As discussed above, the legal criterion is a qualitatively different one to that applied by 

medical professionals in conducting actuarial and clinical assessments of risk; however, while 
these differences might be quite valid, there could be value in adopting a more transparent 
test that acknowledges the limitations of risk assessments in the context of predicting 
individual behaviour, and that recognises the  motivation for introducing these forms of post-
sentence schemes—to protect the community from those viewed to present an unacceptable 
risk to the community. The Queensland test may be viewed as an improvement on the current 
test under the ESO scheme as its focus is on the unacceptability of the risk, rather than the 
likelihood of reoffending (which many would question can reliably be determined). 

Who Should Prepare Assessment Reports? 

6.194 Assessment reports under the existing extended supervision order scheme may be made by a 
psychiatrist, psychologist or any other health service prescribed for the purposes of preparing 
an assessment.743 At least one assessment report must be submitted with the application by 
the Secretary to the Department of Justice for an extended supervision order.  

 
6.195 In consultations it was argued by some that the people who treat offenders should not be the 

same as those who assess them because: 
• a treating professional has a vested interest in the progress of their ‘patient’; and 

                                                      
741  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 13(2). 
742  See, for example, Attorney-General for Queensland v Twigge [2006] QSC 107 (Unreported, Mullins J, 17 

May 2006). 
743  Serious Sex Offenders Monitoring Act 2005 (Vic) s 7. 
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• offenders are unlikely to be forthcoming in treatment if they realise that the same person is 
going to make an assessment as to whether they should receive a particular type of 
sentence/order.744 

 
6.196 Concerns were also raised that those entrusted to prepare assessment reports may not fully 

appreciate the limitations of assessing future risk.745 

Discussion Model 

Issue Description As for Extended Supervision? 

What is the 
process for 
assessing risk? 

If the court determines that the threshold 
test is met, the court makes an order for a 
risk assessment and a draft offender 
management plan (OMP). The OMP is 
drafted by the Lead Authority and 
approved by the High Risk Offenders 
Panel. 

The purpose of the risk assessment and 
draft OMP is to assist the court in 
determining the application and to provide 
the framework for development of an 
OMP, should the offender be placed on 
the order. 

The HRO Panel ensures that the risk 
assessment and draft OMP are prepared 
in time for the next Court date. 

No—The court must have regard to any 
medical psychiatric or other report 
submitted, but there is no specific 
requirement for an independent risk 
assessment to be ordered. 

What is the test 
for making the 
order? 

There is an unacceptable risk that the 
offender will commit a relevant offence if 
the offender is released from custody. 

No—This test is modelled on that which 
applies under the Queensland and 
Western Australian schemes. 

What is the 
standard of 
proof? 

High degree of probability. Yes. 

 

Legal Test and Standard of Proof 

6.197 One of the criticisms of the current legal test for ESOs—that ‘the offender is likely to commit a 
relevant offence’—is that it exists independently of any reasonably reliable method of 
predicting individual (as opposed to group) risk. For example, while a high-risk group may be 
said to have reoffending rates between 30 and 60 percent, what this translates to is that an 
individual within that high-risk group ‘can be said with 95% confidence to have a re-offending 
rate between 3% and 95%’.746 

 
6.198 The test proposed in the discussion model adopts the Queensland and Western Australian 

formulation. This places the focus on the ‘unacceptable risk’ posed by the offender, rather 
than whether he or she is ‘likely’ to commit a relevant offence. Such a test could be viewed as 
more consistent with medical assessments of risk and as providing courts with greater latitude 
to find a risk is unacceptable, even if it cannot be determined with a degree of confidence that 

                                                      
744  Roundtable meeting with Forensicare, 22 November 2006. 
745  Roundtable meeting with Forensicare, 22 November 2006. 
746  Submission 2.24 (Forensicare—Paul Mullen) 2-3. 
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an individual offender is likely to reoffend. It also retains the requirement that the unacceptable 
risk should be established to a high degree of probability, which was one of the aspects 
referred to by a majority of the High Court in Fardon747 in upholding the constitutional validity 
of the scheme (see above [5.30]–[5.31]). 

Who Should Prepare Assessment Reports 

6.199 Under the discussion model presented, once a court made an order for assessment, the 
offender would be assessed by assessors accredited by the High-Risk Offender Panel (HRO 
Panel). Assessments could either be carried out by a dedicated assessment body (such as 
CPAV in the MACNI model) or practitioners in the community who receive their accreditation 
individually (such as the process as followed by the RMA in Scotland). These assessors would 
be independent of Corrections Victoria. The form of the assessment would be approved by the 
HRO Panel to ensure consistency for all offenders. 

 
6.200 One of the potential benefits of having an independent body, such the proposed HRO Panel, 

coordinate the preparation of assessment reports would be that it would ensure that 
assessments are carried out by people who are appropriately qualified and who are 
independent of the treatment providers. This model would separate treating clinicians from 
assessing clinicians by removing the assessment from those responsible for the treatment of 
offenders, while still ensuring that assessments are conducted by qualified professionals who 
maintain a consistent approach, through the accreditation process and adherence to 
guidelines set down by the HRO Panel. 

 

Question 12  

 If a new post-sentence scheme is introduced in Victoria:  

(a) what should be the test for making a post-sentence detention or supervision order?  

(b) what should be the standard of proof? For example: 

• high degree of probability (as for extended supervision); 

• balance of probabilities; or 

• beyond reasonable doubt? 

 

Other Criteria—Principle of Reciprocal Obligation 

6.201 The question of whether the legal test of risk has been met is only one of the considerations 
for a court in deciding whether or not to make an order. The extended supervision and 
continuing detention schemes operating in Australia, including the Victorian scheme, all 
provide the court with a discretion, once the threshold test has been satisfied, whether or not 
to make the order, and what type of order to make. This discretion was referred to by the 
majority of the High Court in Fardon in finding the Queensland scheme was constitutionally 
valid (see further [5.29]–[5.30]). 

 

                                                      
747  Fardon v Attorney General (Qld) (2004) 210 ALR 50. 
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6.202 The Criminal Bar Association has argued that should continuing detention be introduced, 
some element of ‘reciprocal obligation’ should be built into the legislation that would require 
the state to establish that it has made every reasonable effort to provide opportunities for the 
offender’s rehabilitation before an order can be made.748 Such a principle might also be a 
relevant consideration for a court when reviewing the continued need for an existing 
continuing detention order or extended supervision order. 

 
6.203 The Court of Appeal in the case of McCracken749 recognised a similar principle of reciprocal 

obligation in the context of refusing a Crown appeal against a community-based order 
imposed on a sex offender. The Court found that it was open to the sentencing judge to 
determine that a community-based order was appropriate, even though the offender had 
committed offences while on a previously imposed community-based order, in light of the 
failure on the part of the treating psychiatrist and the community corrections officer to provide 
appropriate control, supervision and treatment under the previous order. 

 
6.204 Victoria Legal Aid expressed concern in its submission that the Queensland legislation 

‘contains no provisions contemplating additional therapeutic supports or imposing any 
obligation on corrective services to rehabilitate the prisoner during the additional detention 
period’.750 Although no express provision is made in the Queensland legislation, the scheme 
has evolved so that plans for the management of offenders on continuing detention or 
supervision orders detail not only the obligations of the offender but also the responsibilities of 
corrective services staff.751 Further, in Fardon, Justice Gummow interpreted the power of the 
court on a review under the Queensland scheme consistently with a principle of reciprocal 
obligation, stating that the court may be permitted to refuse an order for further detention 
(upon review) ‘by reason of failure by the appropriate authorities to implement the earlier order 
[for continuing detention]’. He suggested: ‘[a]n example would be an order for treatment of the 
prisoner to facilitate rehabilitation, an objective of the Act’.752  

 
6.205 It would seem that courts are already interpreting the provisions in other jurisdictions 

consistently with this principle; however, it could be argued that there is value in expressly 
recognising the principle of reciprocal obligation as an important guiding principle in decisions 
made under the scheme. 

 
 

Question 13  

 If a new post sentence scheme is introduced in Victoria, what other legislative criteria should 
guide decisions made under the scheme? For example, should the principle of reciprocal 
obligation be expressly recognised? 

 

                                                      
748  See also Slobogin (2003), above n 734, 6. This point was also raised by Forensicare at a roundtable 

discussion on 22 November 2006. 
749  R v McCracken (1988) 38 A Crim R 92. 
750  Submission 2.14 (Victoria Legal Aid) 10. 
751  Queensland Corrective Services Assessment Management & Supervision of Sex Offenders in Queensland 

Information Paper (October 2006) 8 
<http://www.correctiveservices.qld.gov.au/Publications/Corporate_Publications/Miscellaneous_Documents/S
OP%20policy%20paperv5b.pdf> at 27 November 2006. 

752  Fardon v Attorney General (Qld) (2004) 210 ALR 50 [113] (Justice Gummow). 
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Duration of Continuing Detention Orders 

Introduction 

6.206 The maximum length of continuing detention orders differs between jurisdictions. Table 6 
compares the maximum duration of orders under the schemes in Victoria, Queensland, 
Western Australia and New South Wales.  

Table 6:  Duration of Extended Supervision and Continuing Detention Schemes 

 Vic (ESO only) QLD (ES & CD) WA (ES & CD) NSW (ES & CD) 

Duration Up to 15 years        
[s 14]. 

Continuing 
Detention orders are 
indefinite [s 14]. 
Supervision orders 
have effect for the 
period stated in the 
order (i.e. for fixed 
period) [s 15]. 

Continuing 
Detention orders are 
indefinite [s 25]. 
Supervision orders 
have effect ‘in 
accordance with its 
terms’ (arguably 
must be for fixed 
period) [s 26]. 

Until end of period 
specified or for 5 
years  
[s 18(1) (CD), s 
10(1) (ESO)]. 

Legislation SSOMA 2005 (Vic) DP(SO)A 2003 
(Qld) 

DSOA 2006 (WA) C(SSO)A 2006 
(NSW) 

 

Victorian Extended Supervision Scheme 

6.207 In Victoria, the Secretary to the Department of Justice may apply to the Supreme or County 
Court for an extended supervision order of up to 15 years’ duration.753 

Queensland, Western Australia and New South Wales 

6.208 The Queensland and Western Australian schemes distinguish between continuing detention 
orders, which may be indefinite, and supervision orders.754  

 
6.209 In Queensland supervision orders apply ‘for the period stated in the order’.755 This has been 

interpreted by the Queensland Court of Appeal to require that supervision orders should be 
made for a fixed period.756 In Western Australia, a supervision order ‘has effect in accordance 
with its terms’.757 It is arguable that, as in Queensland, this might be construed to mean that 
supervision orders must specify a fixed period of operation.  

 

                                                      
753  Serious Sex Offenders Monitoring Act 2005 (Vic) s 14. 
754  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 14; Dangerous Sexual Offenders Act 2006 (WA) s 

25. 
755  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 15. 
756  Attorney-General v Van Dessel [2006] QCA 285 (Unreported, Jerrard and Holmes JJA and MacKenzie J, 4 

August 2006). In this case a supervision order made for an indefinite period was amended to fix a 
supervision period of 20 years. 

757  Dangerous Sexual Offenders Act 2006 (WA) s 26 (cf. wording of s 25). 
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6.210 Unlike Queensland and Western Australia, where continuing detention orders are indefinite, in 
New South Wales a continuing detention order expires at the end of the period specified in the 
order, or if not specified, within five years of the date it was made.758 This does not prevent an 
application for a second or subsequent order being made.759  

International Approaches 

6.211 New Zealand’s post-sentence scheme only allows for extended supervision, rather than 
continuing detention. In New Zealand, the maximum period allowed for an extended 
supervision order is 10 years.760 The duration of the order must be the minimum period that is 
required for the safety of the community, taking into consideration the level of risk posed by 
the offender, the seriousness of risk that might be caused to the victims and the likely duration 
of the risk.761 

 
6.212 The Chief Executive of the Department of Corrections can apply to the sentencing court for an 

extension of the order, only where the offender has been convicted of the offence of breaching 
the order or the offender agrees to the application being made.762 The order cannot be 
extended for a period that would result in the total duration of the order exceeding 10 years.763 
The Court can only extend the order if the offender agrees to this, or if the court considers the 
original criteria for making the order and is satisfied that the offender is likely to commit a 
relevant offence after the order’s expiry.764 

 
6.213 The ‘peace bonds’ available in Canada, that are similar to extended supervision orders, are 

limited to 12 months.765 However, an application for a new order can be made at the expiry of 
the original order. A bill currently before the Candian parliament would extend the maximum 
duration of these orders to two years if the court is satisfied that the person was convicted 
previously of a sexual offence in respect of a person who is under the age of fourteen years.766 

Consultation 

6.214 A number of those who made preliminary submissions or participated in meetings were of the 
view that if a continuing detention scheme was introduced in Victoria, continuing detention 
orders should be of a fixed duration, rather than indefinite.767 VLA was in favour of continuing 
detention orders having a maximum limit of one year.768 Others were of the view that, like the 
Queensland scheme, orders should be indefinite but subject to periodic review.769 

                                                      
758  Crimes (Serious Sex Offenders) Act 2006 (NSW) s 18(1). 
759  Crimes (Serious Sex Offenders) Act 2006 (NSW) s 18(3). 
760  Parole Act 2002 (NZ) s 107I(4). 
761  Parole Act 2002 (NZ) s 107I(5). 
762  Parole Act 2002 (NZ) ss  107N(1), (2). 
763  Parole Act 2002 (NZ) s 107N(5). 
764  Parole Act 2002 (NZ) s 107N(4). 
765  Criminal Code, RSC 1985, c 46, s 810.1(3). 
766  Bill C-27(39th Parliament, 1st session) An Act to amend the Criminal Code (dangerous offenders and 

recognizance to keep the peace) introduced 17 October 2006  
 <http://www2.parl.gc.ca/HousePublications/Publication.aspx?Docid=2402952&file=4> at 27 November 2006.  
767  For example: Submission 2.14 (Victoria Legal Aid) 7.  
768  Submission 2.14 (Victoria Legal Aid) 7. 
769  For example: Submission 1.7 (Victoria Police) 5. 
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Discussion Model 

Issue Description As for Extended Supervision? 

How is the order 
structured? 

The offender serves the remainder of his 
or her sentence. The High-Risk Offender 
Order comes into force at the expiry of the 
offender’s sentence. 

 A set five-year HRO Order is imposed at 
the time the order is made (but before the 
HRO comes into operation). This is 
subject to review one year before the end 
of the offender’s sentence. 

Yes 

 

 

No—The court sets the period of the ESO 
at the time the order is made. There is no 
power to review the duration of the order. 

What is the 
maximum 
duration of the 
order? 

5 years. No—The maximum period of an ESO is 
15 years. 

Can the order be 
renewed? 

Yes—The DPP can apply for a new HRO 
Order for a further period of up to five 
years, should this be considered 
necessary. Applications should be made 
one year prior to the order’s expiration. 

There are no limitations on the number of 
times a HRO Order can be extended in 
this way. 

Yes—However, applications for new 
orders are made by the Secretary to the 
Department of Justice and may be made 
at any time while the ESO is still in force. 

 
 
6.215 In recognition that the possibility of an extended period of detention carries more significant 

consequences for an offender than an extended period of supervision, the discussion model 
proposes that all post-sentence orders be limited to five years. This is consistent with the 
position in NSW and with the duration of an extension period that may be ordered as part of 
an extended sentence in the United Kingdom for violent offences (the extension period for 
sexual offences is up to 8 years). Applications for the renewal of the order could be made 
should it become clear the offender’s risk has not sufficiently abated over the period of the 
order. 

 
6.216 Christopher Slobogin has argued that fixing the duration of post-sentence detention orders 

has a number of possible advantages over indefinite schemes including that: 
• it minimises the harm caused by an inaccurate prediction of risk; 
• it avoids the ‘demoralisation’ that can occur in an indeterminate regime; and 
• it can have ‘a positive therapeutic effect because it gives the [individual] a specific 

behavioral goal to achieve (that is, no antisocial activity within the specified period in order 
to obtain release)’.770 

 
6.217 He suggests that ‘the time limit [for the order] need not, and probably should not, be tied to the 

sentence associated with the triggering crime’ but in a practical sense, it may have the same 
effect: ‘the theory would be that, had the prediction that led to preventive detention been 
correct, the crime would have been committed and the person subject to a sentence, at the 
end of which the state would release him’.771 

 

                                                      
770  Slobogin (2003), above n 734, 49. 
771  Ibid. 
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6.218 The lack of of guidance as to the appropriate reference point in determining the appropriate 
duration of an extended supervision order (such as the length of the original sentence 
imposed or the severity of the risk posed by the offender) is one of the existing challenges for 
Victorian courts in setting an appropriate supervision period. Under the model, at the time a 
High-Risk Offender Order was made, it would be for a set five year period. This would mean 
that all offenders would initially be subject to a set five year order, regardless of the level or 
their risk or the duration of the original sentence. However, the conditions of the order (for 
example, whether the person should be detained in custody or supervised in the community) 
and its duration would be subject to review one year prior to the expiration of the offender’s 
sentence and the order coming into force. This will allow for the order to be better tailored to 
the individual circumstances of the offender. The power to vary the order in this way may 
provide an additional incentive to offenders to take active steps to reduce factors associated 
with their risk of reoffending.  

 
6.219 As HRO Orders would be for a fixed period, the question arises as to whether any renewal of 

the period of supervision or detention should be allowed, and if so, on what terms. In 
discussing this issue in the context of continuing detention, Christopher Slobogin suggests 
that, applying the principle of proportionality (requiring that the degree of risk is roughly 
proportionate to the proposed intervention), once the initial period of the order has passed, the 
further ‘commitment’ or detention of an offender should only be allowed ‘upon increasingly 
more stringent proof of dangerousness’.772 This proof might be provided, for example, by 
evidence of resistance to treatment, overt acts by the offender, and other indicators of ongoing 
risk.773 Following this line of reasoning, he argues that: 

At some point…release should be required simply because the requisite certainty level 
demanded by the proportionality principle has become so high it cannot be met by any 
type of evidence. That proposition might require, for instance, automatic release after a 
certain period unless new evidence of dangerousness is forthcoming.774 

 
6.220 On the other hand, it could be argued that the critical issue in determining if the order should 

remain in place is whether the offender continues to pose an unacceptable risk to the 
community if released.  

 
6.221 The discussion model proposes that, as there should be a power to make an application for a 

new HRO Order prior to an existing order’s expiry date. Conceivably, this might result in 
offenders being subject to detention and/or supervision for an extended period of time. 
However, the continued need for the order, and the unacceptability of the risk posed by the 
offender, would need to be reassessed in determining whether the making of a further order is 
necessary. The court would also retain a discretion, as is currently the case under the ESO 
scheme, to grant or refuse the application; this decision would be subject to appeal.  

 
6.222 The model presented also would provide flexibility allowing an offender to be held in detention 

or subject to conditions in the community during the five year period, depending on what the 
least restrictive alternative is for safely managing his or her level of risk.  

 
 

                                                      
772  Ibid 19. 
773  Ibid. 
774  Ibid 
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Question 14  

 If a new post sentence continuing detention scheme is introduced in Victoria, should orders be of 
fixed duration (with a power to renew the orders if necessary) or indefinite? If of fixed duration: 

(a) what should be the maximum length of an order? 

(b)  should any criteria be provided to assist courts in determining the appropriate length of the 
order (for example, a requirement to take into account the sentence imposed for the original 
offence)? 

(c)  should an order be able to be renewed (for example, by an application for a new order)? If 
so: 

(i) when should an application to renew the order be made?; and 

(ii) should any additional safeguards be included (for example, to limit the total period for 
which a person can be subject to an order, and/or setting different criteria for 
determining  if the order should be renewed)? 

 

Conditions of Orders 

Victorian Extended Supervision Scheme 

6.223 If a separate continuing detention scheme is introduced in Victoria to operate alongside the 
current extended supervision scheme, the decision making body will be required to decide 
whether an offender should be released on an extended supervision order or should be 
subject to an order for continuing detention.  

 
6.224 The range of possible conditions that can be attached to a supervision order is likely to impact 

on the assessment of whether the offender’s risk can be safely managed in the community, or 
if there is a need for the offender to be detained. Under the Victorian ESO scheme, extended 
supervision orders must contain the following conditions, that the offender: 
• not commit a relevant offence; 
• attend any place directed by the Secretary to the Department of Justice or the Adult 

Parole Board for supervision, assessment or monitoring; 
• report to and receive visits from the Secretary or his/her nominee; 
• notify the Secretary in advance of any change of name or employment; 
• not move to a new address without prior written consent of the Secretary; 
• not leave Victoria without permission;  
• obey any lawful instructions given by the Secretary; and  
• obey any lawful instructions given by the Adult Parole Board, such as: where the offender 

can live; when the offender must be at home; places the offender must not visit; treatment 
or rehabilitations programs that the offender must attend; types of employment or 
community activities in which the offender must not engage; persons with whom the 
offender must not have contact and forms of monitoring—such as electronic monitoring—
to which the offender must submit.775 

 
 

                                                      
775  Serious Sex Offenders Monitoring Act 2005 (Vic) ss 15 and 16. ‘Relevant offences’ are those set out in the 

Schedule and described at [6.47] above.  
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6.225 This means that an offender can potentially be made subject to conditions or instructions from 
three separate sources: 

• the Court (the mandatory conditions on the Extended Supervision Order);  
• the Secretary to the Department of Justice; and 
• the Adult Parole Board. 

 
6.226 The purposes of the conditions of ESOs are to ensure the adequate protection of the 

community by monitoring the offender and to promote the rehabilitation, care and treatment of 
the offender (see further Chapter 2 and [6.39]–[6.44]). The Secretary and Adult Parole Board 
may vary the instructions or directions at any time but must give the offender written notice as 
soon as practicable after any variation.776 

 
6.227 The conditions that can be imposed on an offender under an ESO can be onerous. In TSL v 

Secretary to the Department of Justice,777 the Court of Appeal referred to the use of the term 
‘monitoring’ in the Victorian Act as an ‘understatement of the restrictions imposed on a person 
subject to an extended supervision order’.778 The conditions imposed on the appellant in TSL 
included that he must live at a specified ESO temporary accommodation unit, must not leave 
the unit unless with an approved escort, must comply with a curfew, must report as and when 
directed and must not use the internet, together with 10 other restrictions. 

Queensland, Western Australia and New South Wales 

6.228 In contrast to Victoria, the Queensland, Western Australian and New South Wales schemes 
require the conditions of a supervision order to be set by the court which makes the order. 
Therefore if the court decides that a supervision order is more appropriate than continuing 
detention, the court can ensure that the conditions in the supervision order are consistent with 
the court’s reasons for choosing that option. 

 
6.229 Under the Queensland and Western Australian schemes, if a court places an offender on a 

supervision order (or interim supervision order in Queensland), the order must contain 
requirements that the offender: 
• report to a corrective services officer and advise the officer of the offender’s current name 

and address; 
• report to, and receive visits from, a corrective services officer as directed by the court; 
• notify a corrective services officer of every change of name, address or place of 

employment at least 2 business days prior to the change; 
• be under the supervision of a corrective services officer; 
• not leave or stay out of the State (Queensland or Western Australia respectively), without 

the permission of a corrective services officer; and 
• not commit an offence of a sexual nature during the period of the order.779 

 
 
 

                                                      
776  Serious Sex Offenders Monitoring Act 2005 (Vic) s 16(4) and (5). 
777  [2006] VSCA 199 (Unreported, Callaway AP, Buchanan JA and Coldrey AJA, 26 September 2006). The 

facts of the case are described in detail in Appendix 1 (Case Study 1).  
778  Ibid [20] (Callaway AP). 
779  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 16(1); Dangerous Sexual Offenders Act 2006 

(WA) s 18(1). 
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6.230 In Queensland and Western Australia the supervision order may also contain any other terms 
that the court considers appropriate to ensure adequate protection of the community or for the 
prisoner’s rehabilitation or care or treatment.780 This is in contrast to the purposes of 
conditions in the Victorian ESO scheme (see further Chapter 2 and [6.39]–[6.44]) Unlike the 
Victorian extended supervision scheme, under the Queensland and Western Australian 
schemes only one decision-maker (the court) is responsible for imposing conditions on the 
offender. 

 
6.231 In New South Wales the conditions of extended supervision orders also are set by the court. 

The court may make any condition that it considers appropriate, including conditions requiring 
the offender: 
• to accept home visits by a corrective services officer; 
• to report to a corrective services officer; 
• to notify a corrective services officer of any change in address; 
• to participate in treatment and rehabilitation programs; 
• to wear electronic monitoring equipment; 
• not to live in specific locations or types of locations (for example, close to schools); 
• not to associate or make contact with particular people or types of people (for example, 

other sex offenders or victims of previous offences); 
• not to engage in certain behaviour or types of behaviour; 
• not to engage in certain employment or types of employment (for example, employment or 

voluntary work that may involve contact with children); and/or 
• not to change his/her name.781 

 
6.232 As the court sets the conditions of the order, the court also has the power to vary the 

conditions.782 The Attorney-General is also permitted, in applying for an extended supervision 
order or continuing detention order, to indicate the kinds of conditions considered appropriate 
to be included in the event that an extended supervision order is made.783 

                                                      
780  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 16(2); Dangerous Sexual Offenders Act 2006 

(WA) s 18(2). 
781  Crimes (Serious Sex Offenders) Act 2006 (NSW) s 11. 
782  Crimes (Serious Sex Offenders) Act 2006 (NSW) s 13.  
783  Crimes (Serious Sex Offenders) Act 2006 (NSW) ss 6(4) (extended supervision order) and 14(4) (continuing 

detention orders). 
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International Approaches  

6.233 Offenders in New Zealand who are released on extended supervision have the same standard 
release conditions as offenders released on parole.784 These conditions include notification of 
residential address, not associating with particular people or classes of people and taking part 
in rehabilitation/reintegration assessment if requested to do so.785 The Parole Board also has 
the power to impose any further conditions, as is the situation in Victoria.786 The Parole Board 
is able to impose onerous conditions, such as home detention in the first 12 months of the 
order, including a provision that the offender is to be accompanied and monitored 24 hours a 
day,787 directions as to where the offender is to reside, electronic monitoring and a direction to 
take prescription medication.788 

 
6.234 In Scotland, an offender released on licence on an order for life-long restriction has licence 

conditions set by the Parole Board of Scotland.789 The Parole Board will have access to 
information about the offender’s risk assessment to inform decisions about conditions, and 
conditions are set with reference to the risk management plan drawn up under the supervision 
of the Risk Management Authority.790 It has been recommended that the legislation be 
amended to give the sentencing judge the power to determine the types of conditions required 
for proper supervision and that the Parole Board’s role should be limited to administering 
those conditions.791 

 
6.235 Canadian ‘peace bonds’ can include conditions such as reporting regularly to police or 

corrections officers and curfew requirements. In the case of orders imposed on people at risk 
of committing a sexual offence, conditions are imposed prohibiting the offender from engaging 
in any activity that involves contact with persons under the age of 14 years, including using a 
computer to communicate with a person under the age of 14 years or attending places where 
young people are present or can reasonably be expected to be present, such as daycare 
centres, schoolgrounds, playgrounds, public parks and community centres.792 There is 
currently legislation before the Canadian parliament that would clarify that courts can impose a 
broad range of conditions on people under these orders, including electronic monitoring, 
treatment requirements and reporting conditions.793  

                                                      
784  Parole Act 2002 (NZ) 107J(1)(a).  
785  See Parole Act 2002 (NZ) s 14. 
786  Parole Act 2002 (NZ) ss 107J(1)(b) and 107K.  A special condition must not be imposed unless it is 

designed to reduce the risk of offending by the offender, facilitate or promote the rehabilitation or the 
reintegration of the offender or provide for the reasonable concerns of a victim of an offender. 

787  Parole Act 2002 (NZ) s 107K(2). 
788  Parole Act 2002 (NZ) s 15(3).  
789  Scottish Executive, Serious Violent and Sexual Offenders (2001) 28. 
790  Scottish Executive, Report of the Committee on Serious Violent and Sexual Offenders Chairman: Lord 

Maclean, SE/2000/68 (2000) 55-6. 
791  Ibid. 
792  Criminal Code, RSC 1985, c 46, s 810.1(3). 
793  Bill C-27(39th Parliament, 1st session) An Act to amend the Criminal Code (dangerous offenders and 

recognizance to keep the peace) introduced 17 October 2006 
 <http://www2.parl.gc.ca/HousePublications/Publication.aspx?Docid=2402952&file=4> at 27 November 2006.  
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Discussion Model 

Issue Description As for Extended Supervision? 

Who sets 
conditions? 

OPTIONS: 

Option A—Court sets all conditions 
(informed by risk assessment and draft 
Offender Management Plan supplied by 
the HRO Panel);  

Option B—Court makes determination as 
to whether the offender is to be detained 
in custody or on conditions in the 
community, with all other conditions set by 
the HRO Panel;  

Option C—The HRO Panel sets all 
conditions (including whether the offender 
is detained in custody or released into the 
community). 

No—The ESO must contain specified 
conditions, including that the offender 
obey any lawful instructions from the 
Secretary to the Department of Justice 
and the Adult Parole Board. This means 
that an offender can be made subject to 
conditions or instructions from three 
separate sources: 

• the Court (the mandatory conditions on 
the ESO); 

• the Secretary to the Department of 
Justice; 

• the Adult Parole Board. 

There is no obligation to work towards the 
offender’s rehabilitation, although this is 
one of the purposes for which conditions 
can be imposed. 

 
 
6.236 In consultations it was suggested that having three potential sources of conditions which an 

offender must obey, as is the case under the current ESO scheme, may lead to confusion on 
the offender’s part as to which conditions are in place at a given time;794 if an offender 
breaches conditions it may be open to the offender to argue this. It has been suggested that it 
would be preferable for one body to consolidate all of the conditions to minimise any confusion 
on the part of the offender. 

 
6.237 All three Australian jurisdictions with a combined supervision and continuing detention scheme 

have provided that the conditions of extended supervision orders must be set by the Supreme 
Court, rather than the Parole Board.  

 
6.238 Under the Victorian legislation, although the Supreme or County Court is responsible for 

making an extended supervision order, there is no power for the order to be returned to the 
court once the Adult Parole Board has made conditions in order for the court to review 
whether it is satisfied that the conditions are consistent with the reasons for making the order. 
Even if an order is appealed, and the Court of Appeal forms the view that a particular condition 
should not have been imposed, the Court of Appeal has no power to return the order to the 
lower court or the Adult Parole Board to vary the condition; nor can the Court of Appeal 
substitute the conditions it believes to be appropriate. Under the current powers on appeal, the 
Court can only confirm or revoke the order. If the order is revoked, there is no power to apply 
for a new order if the offender’s sentence has ended.795  

 

                                                      
794  Meeting with legal and medical practitioners on 17 August 2006. 
795   TSL v Secretary to the Department of Justice [2006] VSCA 199 (Unreported, Callaway, AP, Buchanan JA 

and Coldrey AJA, 26 September 2006, [21]–[25]. 
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6.239 Concerns have been raised in Canada about delegating the setting of conditions to the Parole 
Board, in the context of the long-term offender sentencing provisions: 

giving the Parole Board the sole power to determine the conditions of supervision is an 
unconstitutional assignment of a judicial function to the executive arm of government.796  

 
6.240 However, one of the possible benefits of assigning this responsibility to the Adult Parole 

Board, as has occurred under the Victorian scheme, is that the conditions are set by a body 
which has experience in dealing with these offenders and which may be better placed to know 
what conditions (including treatment conditions) are necessary to manage the offender’s risk 
safely. By giving the Parole Board the power to set conditions, it also avoids the need to apply 
to a court to have the conditions reviewed or varied. This may avoid the possible costs 
associated with these hearings and may also allow conditions to be managed in a way that is 
more responsive to changes in an offender’s circumstances.  

 
6.241 The discussion model presents three possible options for the setting of conditions: 

• Option A—the court sets all the conditions (informed by the risk assessment and draft 
Offender Management Plan supplied by the HRO Panel); 

• Option B—the court makes the determination as to whether the offender is to be detained 
in custody or on conditions in the community, with all other conditions set by the HRO 
Panel (similar to the current ESO scheme arrangements where most of the conditions are 
set by the Adult Parole Board); or 

• Option C—the court makes the determination only as to whether the HRO Order should 
be made, with the conditions of the order set by the HRO Panel (including whether the 
offender is detained in custody or released into the community). 

 
6.242 Under both Options A and B, the decision as to whether the offender should be detained in 

custody or be subject to supervision in the community would be made by a court. Due to the 
deprivation of liberty involved in the making of such orders, it could be argued that such 
decisions are appropriately made by a court rather than an administrative body. On the other 
hand, delegating responsibility for this to the HRO Panel would allow greater flexibility and 
responsiveness in the way offenders were managed as the Panel could make these decisions 
without the matter needing to be brought before a court. The Panel would then have the 
flexibility to make decisions over the duration of the period of the order as to whether the 
offender should be released in the community for a time, or recalled into custody if he or she 
has engaging in concerning behaviour. 

 
6.243 Offenders serving their orders in the community would be subject to additional conditions, as 

is currently the case for offenders on ESOs. Under all Australian schemes, with the exception 
of the Victorian ESO scheme, conditions are set by the court. Option B more closely reflects 
the current position under ESOs under which the specific conditions of the order are 
determined largely by the Secretary and the Adult Parole Board. 

 
6.244 Arguably Option B—that would require the Court determine whether or not the offender should 

be in custody under the HRO Order (informed by the information set out by the HRO Panel in 
the draft Offender Management Plan (OMP)), but leaving other conditions to the HRO Panel—
may represent the best balance between the protection of the offender’s rights and removing 
courts from the ‘micro-management’ of the offender’s sentence. If this view is taken, it could 
be argued that the court should have a power to alter conditions on review or appeal, or to 
direct the HRO Panel to do so. 

                                                      
796  Irwin Kozibrocki and Peter Copeland, Bill C-55: “High-risk offender” Amendments to the Criminal Code—

Submissions to the Standing Committee on Justice and Legal Affairs (1997) Criminal Lawyers’ Association 
(Canada) <http://www.criminallawyers.ca/newslett/18-3/c55.htm> at 2 November 2006.    
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6.245 The argument against Options B and C is that they may delegate too much power to an 
administrative body to make decisions that may have a serious impact on an offender subject 
to the order. For example, under the existing ESO scheme, the Adult Parole Board can require 
an offender to live on prison grounds and not go outside the grounds of the prison without an 
escort. This was possibly one of the reasons other jurisdictions determined that the power to 
set the conditions of the order should be left in the hands of the court making the initial 
determination. 

 
6.246 In Chapter 2 and at [6.39]–[6.44] we discuss the purposes of post-sentence schemes 

(including the conditions of orders under these schemes) and some of the considerations that 
might need to be taken into account in determining what the purpose of a post-sentence 
scheme should be. At [6.277]–6.311] we discuss how offenders who are placed on post-
sentence orders should be managed and at [6.201]–[6.205] we ask whether a new post-
sentence scheme should place reciprocal obligations on the state. 

 
 

Question 15  

 If a new post-sentence scheme is introduced in Victoria: 

(a) who should determine whether the offender is detained in custody or supervised in the 
community?  

(b)  how should the other conditions be set (for example, by a court, by an expert panel, by the 
Adult Parole Board, prescribed in legislation or a combination of these options)? 

(c)  what should the purpose, or purposes of conditions be? 

 

Accommodation  

Introduction 

6.247 Of central importance to an extended supervision and continuing detention scheme is 
providing suitable accommodation for offenders who are subject to orders. Suitable 
accommodation is, in part, determined by what the purposes of the scheme are. Where the 
main purpose of continuing detention is to protect the community, this goal can be achieved, 
at least in the short term, by removing the offender from contact with the public. However, if 
the purpose includes the care and treatment of high-risk offenders, there needs to be some 
consideration of where an offender should be housed in order to provide the most conducive 
environment for treatment, rehabilitation and reintegration into the community (see further 
Chapter 2 and [6.39]–[6.44]). 

 

Offenders on Supervision Orders 

6.248 A persistent challenge to managing offenders under supervision orders in the community is 
finding appropriate accommodation. The overseas experience has been that sex offender 
registers, community notification of the locations of sex offenders, and the co-location of 
multiple sex offenders within group housing, have on occasion led to vigilantism on the part of 
neighbouring communities that are concerned not only about the safety of their children, but 
also about the economic stability of the neighbourhood once it has developed a reputation for 
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housing such residents.797 Similar concerns have been voiced in Victoria, for example, in 
response to a proposal to house sex offenders at Langi Kal Kal Prison at Trawalla, west of 
Ballarat.798 Vigilante conduct towards sex offenders has also been suspected in Victoria.799 
There is also the risk of harassment of innocent people in the community who are mistaken for 
convicted sex offenders as occurred in relation to a man in Broadmeadows who shares the 
same name as an offender convicted of sex tourism offences in Western Australia. The 
Broadmeadows man has been subjected to constant threats and intimidation on the basis of a 
mistaken belief that he committed sex offences against children.800 Within this potentially 
volatile environment, community-based treatment programs may face severe challenges in 
successfully reducing recidivism and reintegrating offenders back into the community.  

 
6.249 There have been significant difficulties finding appropriate accommodation for some Victorian 

offenders on extended supervision orders. Recent amendments to the legislation deeming that 
these offenders may be housed on prison grounds as part of their ‘community’ supervision, 
have given rise to concerns about the effect of this arrangement on treatment outcomes. In 
particular, extended supervision orders are designed to help offenders reintegrate into the 
community. Supervising offenders on prison grounds may in fact impede their rehabilitation 
and negate the original intention of the order. It also makes it extremely difficult to assess 
offenders’ potential for reintegration into the community and the efficacy of treatment 
programs. 

 
6.250 The amendments to the Victorian extended supervision scheme, allowing an offender to be 

directed to live on prison grounds, arose after the decision in Fletcher v The Secretary to the 
Department of Justice and Anor.801 In that case, the Court of Appeal held that a direction of 
the Parole Board that Fletcher ‘reside at the Extended Supervision Order Temporary 
Accommodation Unit in Ararat and not move from this address without prior written consent of 
the Secretary to the Department of Justice’802 was inconsistent with the purposes of the 
order— to ensure that the community is adequately protected by monitoring the offender and 
to promote the rehabilitation and care and treatment of the offender803 (see further [4.73]–
[4.77]). 

 
6.251 The Serious Sex Offenders (Monitoring) Act 2005 (Vic) was amended to authorise specifically 

the Adult Parole Board to give an instruction or direction requiring an offender to reside on 
land situated within the perimeter of the prison, but which does not form part of the prison 
itself.804 Such a direction or instruction is to be considered as releasing the offender into the 
community, to reside in the community.805  

 

                                                      
797  Minnesota Department of Corrections, Level Three Sex Offenders Residential Placement Issues: 2003 

Report to the Legislature (2003) 8. 
798  Australian Broadcasting Corporation, ‘Locals protest housing plan for sex offenders’, ABC News, 12 May 

2006 <http://abc.gov.au/news/items/200605/1637054.htm?centralvic> at 13 November 2006; Australian 
Broadcasting Corporation, ‘Government rejects sex offender prison plan’, ABC News, 25 May 2006 
<http://abc.gov.au/news/items/200605/1647346.htm?ballarat>  at 13 November 2006. 

799  See for example: Padraic Murphy ‘Investigators probe pedophile house fire’ The Australian (Sydney), 6 
October 2006, 3; Shannon McRae and Matthew Shultz ‘Flames of Hate’ Herald Sun (Melbourne) 6 October 
2006, 1, 4. 

800  Sue Hewitt, ‘I’m not the monster you think’,  Sunday Herald Sun (Melbourne), 5 November 2006. 
801   [2006] VSC 354 (Unreported, Gillard J, 27 September 2006) (‘Fletcher’). 
802  Ibid [12]. 
803   Serious Sex Offenders Monitoring Act 2005 (Vic) ss 1 and 15(2). 
804   Serious Sex Offenders Monitoring (Amendment) Act 2006 (Vic) s 3. 
805   Serious Sex Offenders Monitoring (Amendment) Act 2006 (Vic) s 3. 
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6.252 Similar challenges of finding appropriate accommodation have been faced in other 
jurisdictions with extended supervision schemes. In the recent Queensland case of Attorney-
General v Hansen, the court referred to a proposal being considered by the Queensland 
government to contract out the housing of offenders under supervision orders, allowing them 
to be housed in small facilities. It was acknowledged that this proposal would be contingent 
upon funding being provided.806  

 
6.253 In New Zealand, as part of an extended supervision order, an offender may be subject to 

home detention for the first 12 months. It could be argued that the numerous and restrictive 
conditions on some Victorian ESOs, including curfew conditions and requiring an offender not 
to leave his or her place of residence without an escort are analogous to home detention. 
Home detention might in fact be viewed as a form of continuing detention that could allow an 
offender to be removed from the general prison population. However the difficulty of finding 
suitable housing for offenders in the community would remain, even with the added 
restrictions of home detention. Further, opportunities for treatment are likely to be limited if an 
offender is confined at home. 

Offenders on Detention Orders 

Where Should Offenders on Detention Orders be Detained? 

6.254 The majority of the High Court in Fardon807 held that the current continuing detention scheme 
in Queensland is not punitive in nature. Justice Kirby, dissenting, pointed out that prisoners 
placed on continuing detention orders remained in prison ‘in the same conditions as those 
imposed as punishment for criminal convictions’808 (see further [5.28]–[5.32]).  

 
6.255 The characterisation of continuing detention as protective rather than punitive has 

repercussions in terms of appropriate accommodation for offenders.  
 
6.256 The Charter of Human Rights and Responsibilities Act 2006 (Vic) includes a provision which 

directs that a person detained without charge must be segregated from persons who have 
been convicted of offences, except where reasonably necessary. It could be argued that 
offenders on a continuing detention order are detained without charge, as their continuing 
detention is not related to any fresh charge brought against them.809 Detaining offenders under 
a continuing detention order in the same place as offenders completing a sentence of 
imprisonment may thus contravene the Charter unless it is ‘reasonably necessary’810 for these 
offenders to be housed in the same place. Whether detaining these people in prison would 
meet the test of being ‘reasonably necessary’ if there were no suitable alternative options is 
uncertain.  

 

                                                      
806  Attorney-General v Hansen [2006] QSC 35 (Unreported, Mackenzie J, 6 March 2006) [28]. Justice 

Mackenzie further remarked that: ‘From experience, the special problems associated with releasing 
prisoners in this special category on supervision orders withi limited risk to the community appear not to 
have been well understood initially within the Department, but have become apparent since supervision 
orders have become more common…the case for funding and providing physical facilities and human 
resources to allow for closely supervised reintegration of prisoners of this special class into the community, 
in the interests of improving the chances that they will not reoffend, seems very cogent’: Ibid at [29]. 

807  Fardon v Attorney-General (Qld) (2004) 210 ALR 50, [161]. 
808   Ibid  [176]. 
809   Charter of Human Rights and Responsibilities Act 2006 (Vic) s 22. 
810  This term is not defined. 
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6.257 A clear distinction needs to be drawn between those offenders who are subject to continuing 
detention and those who are on extended supervision orders. Corrections Victoria suggested 
that if continuing detention were to be introduced, it may lead to offenders challenging the 
conditions they are subject to under extended supervision: 

The interaction of community supervision arrangements and court decisions also requires 
careful consideration. For example, the offender may seek to challenge the conditions 
which require him to live in accommodation on prison site land where the court has 
rejected an application for continuing detention and instead made an extended supervision 
order.811 

 
6.258 Under the Western Australian and Queensland schemes, offenders on continuing detention 

orders are housed in prison with the general prison population. Such offenders are placed in 
whichever correctional facility is assessed as suitable but they are not separately confined 
within the particular facility in which they are incarcerated.812  

 
6.259 In Veen v The Queen (No 2), Justice Deane expressed the hope that a properly constructed 

scheme to protect the community from high-risk offenders could be ‘based on periodic orders 
for continuing detention in an institution other than a gaol and provide a guarantee of regular 
and thorough review by psychiatric and other experts’.813 

 
6.260 In his dissenting judgement in Fardon, one of Justice Kirby’s main criticisms of the 

Queensland scheme which, in his view, rendered it invalid was the approach under the 
scheme to the accommodation and management of people placed on continuing detention 
orders. He queried whether the purpose of rehabilitation took any genuine place at all in the 
scheme,814 stating: ‘continued detention is served in a prison and the detainee, although 
having completed the service of imprisonment, remains a “prisoner”. … From the point of view 
of the person so detained, the imprisonment ‘”continues” exactly as it was’.815 Justice Kirby 
emphasised that: 

Invalidity does not depend on verbal formulae or the proponent’s intent. It depends upon 
the character of the law. Effectively, the Act does not provide for civil commitment of a 
person who has completed a criminal sentence. Had it done so, one would have expected 
commitment of that person to a different (non-prison) institution, with different incidents, 
different facilities, different availability of treatment and support designed to restore the 
person as quickly as possible to liberty, which is that person’s ordinary right as a human 
being in Australia and under the protection of its Constitution and laws.816   

 
6.261  In his judgment, Kirby acknowledged that where exceptional cases arise in which a prisoner 

continues to represent a danger to the community after having served his or her punishment 
for a criminal offence, and where that danger does not arise from an established mental 
illness, abnormality or infirmity which would be addressed by existing laws, ‘it is possible that 
another form of detention might be created’.817 However he emphasised that the minimum 
standard of any such scheme was that detention under it: 

                                                      
811  Submission 1.4 (Corrections Victoria) 2.  
812  E-mails from Queensland Correctional Services 8 December 2006 and Western Australian Correctional 

Services 8 December 2006. 
813  Veen v The Queen [No 2] (1988) 164 CLR 465, 495. 
814  See further [6.41] above. 
815  Fardon v Attorney-General (Qld) (2004) 210 ALR 50 [156]. 
816  Ibid [159]. 
817  Ibid [191]. 
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would have to be conducted in a medical or like institution, with full facilities for 
rehabilitation and therapy, divorced from the punishment for which prisons and custodial 
services are designed.818  

 
6.262 In light of Victoria’s obligations under the Charter of Human Rights and Responsibilities, it may 

be argued that this minimum standard would be necessary in any post-sentence scheme that 
provided for continuing detention.  

  
6.263 In voicing his concern about the lack of distinction between incarceration while serving a 

sentence and while detained under a continuing detention order, Justice Kirby expressed 
some support for the model of civil commitment used in the United States, which clearly 
demarcates the serving of a sentence and commitment post-sentence: 

such continuing detention is ordinarily carried out in different facilities, controlled by a 
different governmental agency, with different features to mark the conclusion of the 
punitive element of the judicial sentence and the commencement of a new detention with a 
different quality and purpose.819 

 
6.264 However, under the United States civil commitment model ‘sexually violent predators’ are 

committed on the basis that they are mentally ill. While the United States system allows for 
offenders to be housed separately from the normal prison population and marks a clear 
distinction between sentence and post-sentence detention, their classification as mentally ill 
has other implications which may be counter-productive to the goals of treatment and 
rehabilitation. 

 
6.265 An alternative model for the incarceration of offenders is found in Canada. While Canada does 

not have a continuing detention scheme, one of their approaches to dealing with offenders 
could be adapted to accommodate offenders detained under such a scheme. The Pacific 
Institution in British Columbia has a Program Unit in which offenders are provided with a range 
of high-intensity treatment programs. If continuing detention were adopted in Victoria, a 
separate facility or unit for offenders subject to a continuing detention order could be created 
with an emphasis on the provision of specialised treatment.820 

Consultation 

6.266 In preliminary discussions and submissions, it was suggested that offenders who are placed 
on continuing detention orders should be segregated from the general criminal prison 
population.821 In one submission concern was expressed that the current condition of 
correctional facilities is not conducive to the treatment and rehabilitation of prisoners.822 

 
6.267 The Crime Victims Support Association supported a form of continuing detention for high-risk 

offenders (defined as those who are ‘violent sexual offenders who are at the top of the high 
class scale’) but suggested that these offenders should be electronically tagged and housed in 
a compound ‘where they would be free to wander in the grounds’, participate in some form of 
work to cover their expenses, and be permitted outings once a week under supervision.823 For 

                                                      
818  Ibid [191]. 
819  Ibid [161]. 
820  Pacific Institution, Institutional Profiles (2005) Correctional Services Canada  
 <http://www.csc-scc.gc.ca/text/facilit/institutprofiles/regionalhealth_e.shutml> at 15 November 2006. 
821  Submission 2.14 (Victoria Legal Aid) 8.  
822  Submission 2.5 (confidential) 3. 
823  Submission 2.11 (Crime Victims Support Association) 2-3. 
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lower risk offenders convicted on more than one occasion of sexual offences, the Association 
supported electronic monitoring for life.824 

Issues 

6.268 It is argued that in order to find suitable accommodation for offenders on continuing detention 
orders, a clear understanding of the purpose of the order is required as this will impact on the 
arrangements to be put into place. 

 
6.269 If a system of continuing detention is introduced in Victoria, the recent amendment to the 

Serious Sex Offenders (Monitoring) Act 2005 (Vic) would require further consideration, as it 
may not be appropriate to house those on extended supervision orders within prison walls. It 
is arguable that where it is considered appropriate for an offender to be housed within the 
walls of a prison, a continuing detention order should be imposed rather than an extended 
supervision order. Where it is considered that an extended supervision order is more 
appropriate, then it is arguably inappropriate to house the person within the walls of a prison.  

 
6.270 If continuing detention is not considered punitive in nature, then the question arises as to 

whether offenders subject to continuing detention should be housed separately to those 
serving a sentence, perhaps in a designated facility. However it is acknowledged that this 
would require a significant allocation of resources, which may divert funds from other priorities. 

Discussion Model 

Issue Description As for Extended Supervision? 

Where should 
offenders be 
housed? 

Offenders should be housed wherever it is 
considered their rehabilitation needs can 
best be met, taking into account 
community protection concerns, and the 
least restrictive means of managing their 
risk.  

As a general rule offenders should be 
housed separately from the general 
prisoner population (for example, as is 
currently the case with those offenders 
subject to an ESO who are required to live 
within the grounds of a prison). 

Not applicable 

 
 
6.271 Under the discussion model, decisions made where an offender should be detained under a 

HRO Order would be made according to where it was considered that person’s rehabilitation 
was most likely to be facilitated, taking into account community protection concerns and the 
least restrictive means of managing that person’s risk. In light of the Charter of Human Rights 
and Responsibilities, as a general rule it could be suggested that offenders should be housed 
separately from the general prisoner population (for example, as is currently the case for some 
offenders subject to an ESO who are required to live within the grounds of a prison). 
Regardless of where they are housed, offenders should arguably still be able to access 
programs offered within in the prison where it is in the interests of their rehabilitation to do so. 

 
 

                                                      
824  Ibid. 
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6.272 It is recognised that as a matter of practicality, while the ideal might be for those under post-
sentence detention orders to be housed in a purpose-built treatment facility, this may not be 
possible. Consequently, those subject to such orders may need to be housed within existing 
correctional facilities but apart the general prison population where arrangements can be 
made for access to appropriate treatment programs.  

 

Question 16  

 If a new post-sentence scheme is introduced in Victoria: 

(a) what should be the principal consideration in determining where offenders are housed (for 
example, where an offender’s rehabilitation needs can best be met and/or the least 
restrictive means of managing the offender’s risk)? 

(b)  should offenders who are subject to a post-sentence detention order be detained: 

• in prison;  

• in separate facilities within prison grounds; or  

• in another facility? 

(c)  if offenders are detained in separate facilities, should they be given non-residential access to 
prison-based programs, facilities and services? 

(d) if a new post-sentence scheme is introduced that only provides for continuing detention and 
does not replace the existing extended supervision order scheme, would an inconsistency 
arise with the recent amendment to the Serious Sex Offenders (Monitoring) Act 2005 (Vic) in 
relation to the housing of offenders on extended supervision orders on prison grounds? 

 
 

Least Restrictive Alternative 

6.273 As discussed earlier in this Chapter, the Charter of Human Rights and Responsibilities Act 
2006 (Vic) recently enacted in Victoria has implications for how a continuing detention scheme 
might be structured. Continuing detention, and some of the conditions attached to extended 
supervision orders, such as curfew conditions, may be viewed as infringing an offender’s 
human rights, and particularly his or her right to liberty. The Charter provides that a human 
right may be subject to reasonable limitations ‘as can be demonstrably justified in a free and 
democratic society based on human dignity, equality and freedom’ and taking into account 
relevant factors, including ‘a presumption that the court will proceed with the least restrictive 
means reasonably available to achieve the purpose of the scheme’.825 The concept of the 
‘least restrictive means’ or ‘least restrictive alternative’ is of particular relevance to where 
offenders under post-sentence orders are detained, the conditions of detention or supervision, 
and the way in which these offenders are managed. 

 

                                                      
825  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 7(2)(e). The Charter is due to commence 

operation on 1 January 2007. 
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6.274 In those jurisdictions in which continuing detention is available, before making an order for 
continuing detention courts must first be satisfied that the purposes of making the order 
cannot be achieved by making an extended supervision order. For example, in New South 
Wales a continuing detention order may be made only if the court: 
• ‘is satisfied to a high degree of probability that the offender is likely to commit a further 

serious sex offence if he or she is not kept under supervision’; and 
• ‘that adequate supervision will not be provided by an extended supervision order’.826  

 
6.275 Including a similar requirement in a Victorian scheme allowing for continuing detention would 

be consistent with the ‘reasonable limitations’ clause of the Charter. Victoria Legal Aid in its 
submission referred to the test in the Mental Health Act 1986 (Vic), which allows a person to 
be detained where they cannot ‘be treated in a less restrictive fashion’,827 as providing a 
possible model  

 
6.276 A suggestion made in one Focus Group held by the Council— that all offenders should first be 

put on an extended supervision order and considered for continuing detention only if they 
demonstrated an unwillingness or a failure to comply with the conditions of extended 
supervision—would take this protection a step further. One of the potential benefits of this 
approach might be to allow an offender’s risk of reoffending to be better assessed in a 
community environment, while the person is subject to close supervision. On the other hand, 
such an approach might be seen as unnecessarily placing the community at risk. 

The Management of Offenders 

Offenders on Supervision Orders 

The Victorian Approach  

6.277 The current approach to managing offenders on extended supervision orders in Victoria is 
primarily based on a corrective services model. While Corrections Victoria plays an important 
role in liaising with relevant social services such as the Office of Housing to assist in the 
offender’s reintegration into the community, it faces a number of challenges in successfully 
achieving this objective. One of the reasons for this is that it has responsibility for managing 
offenders on these orders on its own, unlike, for example, the United Kingdom where there are 
formal arrangements for coordinating agency responses to the management of offenders who 
have reached the end of their sentence.  

The Queensland Approach  

6.278 In Queensland, Corrective Services has adopted an approach to the assessment, 
management and supervision of sexual offenders that ensures that all offenders sentenced to 
more than 12 months’ imprisonment are assessed and an Offender Management Plan (OMP) 
is developed which sets out an intervention strategy to meet the offender’s needs, risk and 
responsivity. The OMP includes goals to assist the offender in finishing the plan prior to 
becoming eligible for parole (or finishing his or her sentence if not eligible for parole). The 

                                                      
826  Crimes (Serious Sex Offenders) Act 2006 (NSW) s 17(3). 
827  Submission 2.14 (Victoria Legal Aid) 4. 
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OMP is reviewed at least annually to assess the offender’s progress and determine new long 
or short-term goals if necessary.828  

 
6.279 Under the Queensland continuing detention and extended supervision scheme, once cases 

are referred to the Attorney-General for a decision as to whether an application for a post-
sentence order should be made, the cases are then reviewed and two draft Individual 
Management Plans (IMPs) are prepared for each offender: one for the management of the 
offender in custody (in case a continuing detention order is made) and one for managing the 
offender in the community (in case a supervision order is made). The IMPs detail the activities 
in which the offender is expected to participate (such as treatment programs) as well as the 
responsibilities of corrective services personnel.829 The IMPs are made in consultation with the 
Sex Offender Program Unit and the Sex Offender and Dangerous Offender Unit.830 The IMP 
and the Offender Management Plan are reviewed every three months by the Offender 
Progression and Review Committee to assess ‘compliance, effectiveness, progress and 
risk’.831 

New Zealand 

6.280 In New Zealand, offenders on extended supervision orders are managed by the Community 
Probation Service, which is part of the Department of Corrections and is the same body which 
manages offenders on parole. An offender is assigned a probation officer, who develops a 
sentence plan for that offender,832 keeping in mind that each offender must be managed 
according to any special conditions imposed by the Parole Board.833 Sentence planning is 
used to identify and manage factors that drive offending behaviour. In developing the plan, 
probation officers are asked to consider what, if any, obstacles the offender may face in 
relation to treatment and compliance with conditions and consider objectives to counteract 
these obstacles. Some obstacles may be motivation, problem solving and relationship skills, 
substance abuse, accommodation, employment and associations.834 

 
6.281 It is also possible for offenders on an extended supervision order in New Zealand to be 

involved in Support Planning Meetings. These bring together people involved with the offender 
with a view to developing a support network which is committed to assisting the offender 
reduce the risk factors which lead to sexual offending against children. The Support Planning 
Meeting aims to: 
• define the role of support people and agency representatives in supporting the offender 

and helping to manage risk;  

                                                      
828  Queensland Corrective Services Assessment Management & Supervision of Sex Offenders in Queensland 

Information Paper October 2006, 4 
 <http://www.correctiveservices.qld.gov.au/Publications/Corporate_Publications/Miscellaneous_Documents/S

OP%20policy%20paperv5b.pdf > at 27 November 2006. 
829  Ibid 8. 
830  Ibid 8. 
831  Ibid 9. The Offender Progression and Review Committee meets monthly and considers key decisions of 

high-risk offenders including those subject to post-sentence orders. 
832  Community Probation Service, Community Probation Service Operations Manual (2006) New Zealand 

Department of Corrections <http://www.corrections.govt.nz/public/policyandlegislation/cps/volume-2/part-
4/chapter-6/pre-release-planning.html> at 6 November 2006.   

833  Community Probation Service, Community Probation Service Operations Manual (2006) New Zealand 
Department of Corrections <http://www.corrections.govt.nz/public/policyandlegislation/cps/volume-2/part-
4/chapter-6/contact-and-reporting-frequency.html>  at 6 November 2006. 

834  Community Probation Service, Community Probation Service Operations Manual (2006) New Zealand 
Department of Corrections <http://www.corrections.govt.nz/public/policyandlegislation/cps/volume-2/part-
4/chapter-6/sentence-planning.html> at 6 November 2006. 
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• provide information and guidelines for non-professional support people on how to identify 
risk factors and respond appropriately to any perceived increase in the offender’s risk; 

• clarify and confirm communication channels between support people and agency 
representatives when support issues and concerns or risks are identified; and 

• develop a safety plan that identifies relevant supports as well as risks relating to 
reoffending and strategies to manage the risk.  

 
6.282 The safety plan covers all aspects of the offender’s life. This includes any conditions imposed 

by the court or parole board, and other measures that the support network thinks will assist 
the offender to lead an offence-free lifestyle.835 

 
6.283 The probation officer and the offender work together to determine who should attend the 

meeting. Professionals such as a psychologist, other treatment/program providers, police and 
professional support workers as well as family members, colleagues and members of the 
offender’s church congregation should all be considered as possible attendees. There is a 
standard protocol to follow for organising, facilitating and following up meetings to ensure the 
maximum effectiveness of the strategy.836  

Offenders on Detention Orders 

6.284 One of the challenges in Queensland has been how to coordinate management plans for 
offenders on continuing detention orders. In 2005, Justice McKenzie of the Queensland 
Supreme Court raised two problems in relation to the implementation of plans. Firstly, there 
was no single person within the Department of Corrective Services with overall responsibility 
for putting the plan into effect. Secondly, there was a lack of clarity about what action should 
be taken, and by whom, in putting the plan into effect.837 Justice MacKenzie said:  

Where there is an administrative task of complexity, and one which may involve more than 
one discipline, there is plainly an advantage in having consultative mechanisms in place to 
ensure a coordinated effort.838 

 
6.285 In Queensland, the courts have made it clear that there are high expectations in relation to the 

management of prisoners subject to post-sentence detention.839 As a result a higher level of 
scrutiny is applied to the management of these prisoners and separate procedures have been 
developed for their management.840 

An Integrated Approach? 

6.286 In Scotland the Risk Management Authority (RMA) oversees the management of offenders on 
orders for lifelong restriction through the accreditation and regulation of treatment providers. 
The RMA has responsibility for offenders on these orders both while they are in custody and 
once they have been released into the community under supervision, creating a more 
streamlined scheme of dealing with high-risk offenders. 

                                                      
835  Community Probation Service, Community Probation Service Operations Manual (2006) New Zealand 

Department of Corrections <http://www.corrections.govt.nz/public/policyandlegislation/cps/volume-4/part-
1/chapter-13/> at 6 November 2006. 

836  Ibid. 
837  Attorney-General (Qld) v Francis (2005) 158 A Crim R 399, 407. 
838  Ibid 409. 
839  See for example Attorney-General (Qld) v Francis (2005) 158 A Crim R 399. 
840  E-mail from Queensland Corrective Services, 22 August 2006. 
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6.287 Once an offender is made the subject of an order for lifelong restriction, a Risk Management 
Plan (‘the Plan’) is developed for that offender by the Lead Authority.841 The Plan is intended 
to be an ‘inter-agency, collaborative’842 document, which assesses the risk in relation to that 
specific individual, the measures to be taken for the minimisation of risk and how such 
measures are to be implemented.843 In creating the Plan, the Lead Authority will consult with 
any person or agency upon whom the authority is conferring a function under the plan for the 
reduction of risk.844 It is anticipated that the plan will build on the existing responsibilities and 
functions of those bodies that have statutory responsibilities for the management of offenders, 
such as the Scottish Prison Service, local authority social work services and health 
services.845 Provision for supervision in the community and arrangements for recall of license 
must be identified in the Plan.846  

 
6.288 The Plan is to be in the form specified by the RMA.847 Once the Lead Authority has drawn up 

the Plan, it must be submitted to the RMA for approval. The RMA has the power to approve 
the Plan or reject it on the basis that it either does not adequately identify measures to be 
taken for the minimisation of risk and their implementation or does not comply with the 
guidelines.848 If the plan is rejected the Lead Authority must provide the RMA with a revised 
Plan in a specified timeframe.849 

 
6.289 Australia has also developed models for the management of high-risk people in different 

contexts. SORC in New South Wales and MACNI in Victoria are examples of Australian 
approaches to managing those considered to be at risk. These schemes are discussed at 
[4.99]–[4.147] above. 

Consultation 

6.290 A number of improvements to the management of high-risk offenders through the system were 
suggested in submissions and meetings, including the following: 
• pre-sentence assessments should be made to allow the judge to understand better the 

issues and the person’s treatment needs;  
• sentencing itself should include recommendations by the judge for the offender’s 

treatment and rehabilitation; 
• there should be early assessment in prison by a sex offender treatment team. A treatment 

plan should be identified earlier, in line with principles of therapeutic jurisprudence; and 
• there is a need to focus on treatment options to reduce the risk of harm. 

 

                                                      
841  Criminal Justice (Scotland) Act 2003 (UK), Part 1, ss 6 and 7. The Lead Authority for a given offender will 

vary depending upon the location of the offender. When the offenders’ status changes, so too will the 
responsible authority (for example when an offender is released into the community on license);  Scottish 
Executive, Serious Violent and Sexual Offenders (2001) 17. 

842  Ibid. 
843  Criminal Justice (Scotland) Act 2003 (UK), Part 1, s 6(3). 
844  Criminal Justice (Scotland) Act 2003 (UK), Part 1, ss 8(2) and (3). 
845  Scottish Executive, Serious Violent and Sexual Offenders (2001) 17. 
846  Ibid 29. 
847  Criminal Justice (Scotland) Act 2003 (UK), Part 1, s 6(5). 
848  Criminal Justice (Scotland) Act 2003 (UK), Part 1, s 8(4). 
849  Criminal Justice (Scotland) Act 2003 (UK), Part 1, s 8(5). Where a revised plan is submitted which is still not 

to the approval of the Risk Management Authority, in certain circumstances the Risk Management Authority 
is authorized to give directions to the Lead Authority or any other person having an identified function in the 
plan as to the creation of a further revised plan. Criminal Justice (Scotland) Act 2003 (UK), Part 1, s 8(6). 
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6.291 In preliminary meetings and submissions, it was suggested that tailored plans to facilitate an 
offender’s rehabilitation and reintegration should be offered both during sentence and while on 
continuing detention orders.850 In addition to having management plans in place for offenders 
from an early stage, it could also be argued that there is a need to introduce clear processes 
and defined responsibilities for formulating and implementing these plans. This was an 
important consideration in the MacLean Committee’s recommendation in Scotland that a 
separate body be established to oversee the development and delivery of risk management 
plans for their order for lifelong restriction and to review the progress of the offender under 
these plans at regular intervals.851 Focus Group participants were among those who supported 
high-risk offenders being managed under a multi-agency approach, along the lines of the 
Scottish system, or the UK MAPPA scheme (see further [4.113]–[4.122]). 

 
6.292 The Mental Health Legal Centre suggests that ‘any continued detention scheme must be at 

the front end of sentencing in full consideration of treatment and rehabilitation’.852 The Centre 
refer by way of example to the system that is in place for those detained under the Crimes 
Mental Impairment and Unfitness to be Tried Act 1998 (Vic) in that those detained ‘are 
returned to the community step by step with services required to report on the persons 
progress’. They point out that  

whilst this system has some real problems…it does offer some optimism to the person that 
they can emerge from the order if they progress with their treatment. There is a high 
degree of obligation on the person to comply with treatment, there is also and most 
importantly an obligation on the treating practitioners to be seen to be providing active 
treatment.853  

 
6.293 A number of submissions raised the issue of greater emphasis on the support and 

rehabilitation of offenders. One member of the community in her submission states that 
‘people deemed to be at high-risk should be offered voluntary support and intensive support, if 
necessary’. In this submission it is suggested that support be provided in areas such as 
housing and intensive treatment. She also suggests that offenders should be taught social 
skills and introduced to groups, again on a voluntary basis.854 An attendee of one of the 
Council’s Focus Groups in a subsequent submission states that ‘particular attention is to be 
given to the rehabilitation of the offender’.855  

 
6.294 In submissions, some concerns were expressed about the current operation of sex offender 

treatment programs. There was concern that sex offender treatment that is mandated by the 
Adult Parole Board or undertaken purely for the purpose of parole may not lead to any real 
behavioural change. There were also concerns that some serious sex offenders will only 
participate in treatment programs in prisons in order to be eligible for parole, and may fail to 
disclose a continuing interest in offending against children.856 

 
6.295 Concerns were also expressed about the timing of the provision of sex offender programs. It 

was suggested that many offenders are only given access to treatment programs towards the 
end of their sentence as parole approaches or even after parole has commenced. It was 
submitted that more resources should be provided to ensure that all high-risk offenders are 

                                                      
850  Submission 2.14 (Victoria Legal Aid) 8.  
851  Scottish Executive, Report of the Committee on Serious Violent and Sexual Offenders Chairman: Lord 

Maclean, SE/2000/68 (2000) 23. 
852  Submission 2.20 (Mental Health Legal Centre) 4. 
853  Submission 2.20 (Mental Health Legal Centre) 3. 
854  Submission 2.23 (confidential) 1. 
855  Submission 2.8 (confidential). 
856  Submission 1.7 (Victoria Police) 4-5. 
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assessed prior to sentencing or as early as possible thereafter to ensure that an appropriate 
treatment regime is put in place as soon as possible during an offender’s prison sentence 
which operates for the duration of their sentence and which continues once they are eligible 
for release to assist with reintegration into the community.857 This would ensure that eligible 
offenders were provided with ample opportunity to address their offending behaviour long 
before an application for post-sentence supervision or detention was contemplated. Arguably 
this is something that would be addressed if formal management plans were put in place. 

 
6.296 An acknowledged expert in sex offender treatment, Dr Bill Marshall of Rockwood 

Psychological Services in Ontario, Canada suggests: 

Long term sentences, although necessary and justified punishments, present problems for 
treatment providers. If treatment is provided too early, its effects can be expected to be 
eroded in the unpleasant environment of a prison. If however it is provided only toward the 
end of the sentence, the offender may feel too distant from the offence for it to seem 
relevant to him and the effects of incarceration may have drastically changed him for the 
better or worse. 

The approach within Correctional Service of Canada (CSC) prisons is to provide a long-
termers program meeting in group once per month starting soon after the man comes to 
prison. Throughout his time in jail, the sexual offender with a long sentence can complete 
other programs (e.g. anger management, substance abuse) but not do the specific sexual 
offenders program until toward the end of his sentence. Just when this sexual offenders 
program should start is, however, not clearly straightforward. Typically on a 10-year-plus 
sentence, we would start sexual offender treatment about 2-3 years before parole 
eligibility. This first program would be the high-risk/needs offenders. After that program we 
would cascade the offender down to a lower security level where he would enter another 
program–this would usually be a maintenance program unless he had not done well in the 
prior program in which case he would enter a full program at the lower security prison. Of 
course all this depends on the availability of programs as they are operated in CSC.858 

 

                                                      
857  Submissions 2.13 (Sharon Healey); 2.14 (Victoria Legal Aid); 2.17 (confidential); 2.20 (Mental Health Legal 

Centre). 
858  E-mail from Dr Bill Marshall, 2 December 2006. 
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6.297 Victoria Legal Aid expressed concerns that the Queensland continuing detention scheme 
‘contains no provisions contemplating additional therapeutic supports or imposing any 
obligation on corrective services to rehabilitate the prisoner during the additional detention 
period’. Kirby J also made reference to this omission in his dissenting judgement in Fardon.859 

 
6.298 VLA also opposed the Queensland scheme on the basis that it ‘denies prisoners access to 

post-prison community-based release programs—thereby removing social supports that might 
improve their chance of reintegrating into the community’. VLA suggested that significant 
additional funding is required for rehabilitation and reintegration programs in prisons so that 
offenders have appropriate opportunities to improve their prospects of release.860 

 
6.299 A recurring theme of our consultations was that if a continuing detention scheme is introduced, 

the enabling legislation should provide for a specific regime which incorporates the provision 
of treatment and places an onus on the correctional authorities to ensure that treatment is 
provided.861 A submission was made that if continuing detention is introduced, it should place 
a heavy onus (beyond reasonable doubt) on those seeking the order to establish that all 
reasonable steps had been taken to provide rehabilitation opportunities to the offender, that 
the offender had been given full information about the availability of programs, and that if 
necessary, programs had been specifically designed to meet the needs of the offender. It was 
suggested that lack of finance or program resources to meet an offender’s needs should mean 
that this onus has not been satisfied.862  

 
6.300 It was also proposed that a permanent independent review body should be established to 

examine the operation of prisons to ensure that prisoners’ fundamental rights are protected 
and to review the adequacy of rehabilitation services. This body should have the power to 
seize prison records and to enter and inspect prisons at any time. It was suggested that this 
body be resourced on the basis of a fixed percentage of the prison budget to be determined 
independently by the Ombudsman as part of its ability to fulfil its charter. 

 
6.301 Concern was also expressed in some submissions about the management of offenders on 

extended supervision orders, for example in one submission it is stated: 

high-risk offenders must be properly supervised when out in the community and in 
accordance with the ESOs and not according to the Corrections Victoria Office staffing 
and resourcing levels. The ‘dumping’ of convicted child sex offenders and sex offenders 
into rural and regional areas is posing a real problem especially for small rural 
communities.863 

 
6.302 It was with these and other submissions in mind, and research on the approach in other 

jurisdictions, that led to the inclusion of a High-Risk Offender Panel in the discussion model 
presented. Under the model, the High-Risk Offender Panel would actively manage all 
offenders under post-sentence orders. The Panel would approve Offender Management Plans 
(OMPs) for all offenders subject to HRO Orders. The OMP would set out the obligations of 
Correction Victoria and other agencies as well as detailing the rehabilitative goals for, and the 
expectations of the offender One of the benefits of this approach would be to encourage a 
multi-disciplinary team approach to the management of high-risk offender, while ensuring 
there are clear lines of responsibility for delivering services under the plan. 

                                                      
859  Fardon v Attorney-General (Qld) (2004) 210 ALR 50 [174]. 
860  Submission 2.14 (Victoria Legal Aid) 7. 
861  Roundtable meeting with Forensicare, 22 November 2006. 
862 Submissions 1.5 (Criminal Bar Association) 2; 1.6 (Victorian Bar Council). See further discussion of  

reciprocal obligations at [6.201]–[6.205].  
863  Submission 2.7 (The Hon. Dianne Hadden MLC, Member for Ballarat Province) 4-5. 
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6.303 A possible argument against this approach is that rather than establishing a new body or 
formal arrangements for coordinating the delivery of services to these offenders, this 
responsibility should remain with the Parole Board and Corrections Victoria which already 
have responsibility for supervising offenders in the community. The Parole Board and 
Corrections Victoria have built up expertise in this area and it may be a duplication of services 
or may over-complicate the management of offenders to have a number of different bodies 
with responsibility for their management during or after sentence. On the other hand, if 
continuing detention is not intended to be punitive in nature and applies after a person has 
completed their sentence, there could be value in having a clearer distinction between how 
offenders are managed under a continuing detention order as opposed to under a sentence. 
The question of whether a new authority, such as a HRO Panel, should be established for this 
purpose is raised in Question 4 at page 103 . 

Discussion Model 

Issue Description As for Extended Supervision? 

What happens 
once the order is 
made? 

As soon as possible after order imposed, 
the Lead Authority (Corrections Victoria) 
finalises the OMP and submits it to the 
HRO Panel. 

The HRO Panel approves the plan and 
sends it back to the Lead Authority for 
implementation. 

The Lead Authority manages the offender. 

The HRO Panel regularly reviews the 
progress of offenders (at least once a 
year). 

No—While Corrections Victoria manages 
offenders under orders, there is no 
independent body that oversees the 
development or delivery of a management 
plan. 

 
6.304 Under the model presented for discussion, the High-Risk Offender Panel would oversee the 

management of offenders on High-Risk Offender Orders, whether the offenders were in 
custody or under supervision in the community.  

 
6.305 The primary responsibility for managing offenders under sentence and on post-sentence 

orders would remain with Corrections Victoria, which would be designated as the ‘Lead 
Authority’ for the purposes of the scheme. Once a court made an order for assessment for a 
HRO Order, a draft Offender Management Plan (OMP) would be developed by Corrections 
Victoria as the Lead Agency. The OMP would set out the obligations of the Lead Authority and 
other agencies as well as the rehabilitation goals, and obligations on the offender. 

 
6.306 The draft Offender Management Plan would then be sent to the HRO Panel for approval. If the 

HRO Panel formed the view that the Plan failed to address the issues raised in the 
assessment report or in any other way would fail to provide adequate strategies for the 
management of the offender, the HRO Panel could direct the lead agency to redraft and 
resubmit the Plan. The draft OMP would address the management of the offender during 
sentence, and post-sentence (in custody and/or in the community). Once the draft Plan had 
been approved by the HRO Panel, it would then be provided to the court for consideration at 
the final hearing of the application.  

 
6.307 Once a HRO Order was made, the lead agency would be required to finalise the OMP in 

conjunction with any other service providers who will have responsibility under the Plan. An 
interagency approach would be particularly important in the case of offenders who would be 
supervised under order in the community as would need to be collaboration with other 
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agencies to provide housing, employment and treatment services. The finalised OMP would 
be approved by the HRO Panel. 

 
6.308 As part of the Offender Management Plan, a Case Manager would be identified who would be 

responsible for the implementation of the plan and would report to the HRO Panel on a regular 
basis. An OMP progress report would be submitted to the HRO Panel prior to a review or 
where necessary (for example, if the offender is not complying with his or her obligations 
under the order). 

 
6.309 As part of its management function, the HRO Panel would be required to conduct regular 

reviews of each offender’s case. The HRO Panel would also have the power to direct Lead 
Authorities and other agencies in relation to both the development and implementation of the 
plan, to avoid a situation where an offender, for whatever reason, does not receive the 
required care and treatment. 

 
6.310 This model could also be adapted for use for offenders who are subject to indefinite 

sentences. Options for the reform of indefinite sentences are discussed further in Chapter 7. 
 
6.311 There are a number of potential benefits of having a single body responsible for overseeing 

the management of high-risk offenders from early in their sentence to supervised release 
through to eventual discharge including improving continuity and consistency in the way these 
offenders are managed, ensuring more active management of these offender during sentence, 
and minimising risks of ‘double-handling’ of cases. Having a more clearly identified ‘chain of 
command’ with clearly defined responsibilities at each level may also increase 
accountability.864 

 
6.312 One of the issues that would need to be resolved, should this type of structure be established, 

is what the relationship should be between the Adult Parole Board and the HRO Panel while 
the offender is under sentence, but prior to the order coming into operation. Under the 
discussion model, once the order is made, the offender would come under the management of 
the HRO Panel. However, at the time the order is first made the offender would still be under 
sentence and eligible for parole. If an offender was required to comply with the obligations 
under an OMP and also had parole conditions set by the Adult Parole Board, this may lead to 
confusion about what is expected of the offender. It may also lead to potential difficulties 
should the directions of the Parole Board conflict with those of the HRO Panel under the OMP.  
Under the model, a court review would take place one year prior to the expiry of the offender’s 
sentence and the order coming into effect while the offender was potentially under the 
management of the Adult Parole Board. 

 
Question 17  

 If a new post-sentence scheme is introduced in Victoria: 
(a) what arrangements should be made for the management of offenders subject to detention 

and supervision orders under the scheme? 
(b) who should have responsibility for the management of these offenders (for example, the 

Adult Parole Board and Department of Justice as is currently the case, or a new body such 
as the High-Risk Offender Panel)? 

 (c)  if a High-Risk Offender Panel, or similar body, was established to manage offenders under 
post-sentence detention and supervision orders, what should be the relationship between 
this body and the Adult Parole Board while an offender is still under sentence? 

 

                                                      
864  For further discussion of the advantages of the High Risk Offender Panel, see discussion above at [6.26]–

[6.30]. 
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Variation, Review and Appeal 

Introduction 

6.313 Despite the fact that the schemes in Victoria and the three relevant Australian jurisdictions are 
relatively new, a number of operational issues have arisen in the administration of the 
schemes. Some of these relate to the processes that have been established to provide for the 
amendment or review of orders or appeals against orders. 

Variation 

Overview 

Table 7:  Variation of Supervision and Continuing Detention Orders 

 Vic (ESO only) QLD (ES & CD) WA (ES & CD) NSW (ES & CD) 

Power to Vary There is no power to 
amend an extended 
supervision order or 
the conditions on an 
extended 
supervision order. 

The court may, on 
application, amend 
the conditions of a 
supervision order 
(or interim 
supervision order) if 
satisfied [s 19]: 
• the offender is 

unable to comply 
due to change of 
circumstances or 
the amendment is 
necessary or 
desirable for any 
other reason; 

• the amended 
conditions are 
sufficient to 
ensure adequate 
protection of the 
community; and 

• it is reasonable to 
make the 
amendment in all 
of the 
circumstances. 

Applications for the 
amendment of 
conditions of a 
supervision order 
(or interim 
supervision order) 
may be made by the 
offender or the chief 
executive (with the 
Attorney-General’s 
consent) [s 18]. 

The court may, on 
application, amend 
the conditions of a 
supervision order if 
satisfied [s 20]: 
• the offender is 

unable to comply 
due to change of 
circumstances or 
the amendment is 
necessary or 
desirable for any 
other reason; 

• the amended 
conditions 
sufficient to 
ensure adequate 
protection of the 
community; and 

• it is reasonable to 
make the 
amendment in all 
of the 
circumstances. 

Applications for the 
amendment of 
conditions of a 
supervision order 
may be made by the 
offender or the chief 
executive officer 
(with the DPP / 
Attorney-General’s 
consent)  
[s 19(1)]. 

The court may, on 
application, vary or 
revoke an extended 
supervision order [s 
13(1)] or a 
continuing detention 
order [s 19(1)].  
Applications for the 
amendment of 
supervision orders 
may be made by the 
the offender 
concerned or by the 
chief executive with 
the Attorney-
General’s consent. 
There has not yet 
been an application 
for amendment of 
conditions. 

Legislation SSOMA 2005 (Vic) DP(SO)A 2003 
(Qld) 

DSOA 2006 (WA) C(SSO)A 2006 
(NSW) 
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Victorian Extended Supervision Scheme 

6.314 Under the Victorian scheme for extended supervision there appears to be no power to apply 
for variation of an extended supervision order or the conditions that have been set under the 
order. 

Queensland, Western Australia and New South Wales 

6.315 In Queensland and Western Australia, applications for the amendment of the conditions of a 
supervision order (and of an interim supervision order in Queensland) may be made by the 
offender, or the Chief Executive with the Attorney-General’s consent (in Queensland) or the 
Director of Public Prosecution’s consent (in Western Australia).865 Upon application, the court 
may amend the conditions of a supervision order (or interim supervision order) if satisfied that: 
• the offender is unable to comply with the conditions due to a change of circumstances, or 

the amendment is necessary or desirable for any other reason;866  
• the amended conditions are sufficient to ensure adequate protection of the community; 

and 
• it is reasonable to amend the order in all of the circumstances.867 

 
6.316 In New South Wales, the Supreme Court may vary or revoke a continuing detention order or 

supervision order at any time on either the application of the offender or the Attorney-
General.868 The Commissioner of Corrective Services is required to provide the Attorney-
General with regular reports on the offender’s progress at least once every 12 months, to 
allow the Attorney-General to determine if an application for variation or revocation should be 
made.869 

 
 
 

                                                      
865  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 18; Dangerous Sexual Offenders Act 2006 (WA) s 

19. 
866  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 19(1); Dangerous Sexual Offenders Act 2006  

(WA) s 20(1). 
867  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 19(2); Dangerous Sexual Offenders Act 2006  

(WA) s 20(2). 
868  Crimes (Serious Sex Offenders) Act 2006 (NSW) ss 13 (extended supervision orders) and 19 (continuing 

detention orders). 
869  Crimes (Serious Sex Offenders) Act 2006 (NSW) ss 13(2) (extended supervision orders) and 19(2) 

(continuing detention orders). 



 

 Structure of a Supervision and Detention Scheme 179 

Review 

Overview 

Table 8:  Review of Supervision or Continuing Detention Orders 

 Vic (ESO only) QLD (ES & CD) WA (ES & CD) NSW (ES & CD) 

Review Powers The court must 
review extended 
supervision orders 
[s 21(1)]: 
• no later than three 

years after it was 
first made; or 

• at any earlier first 
review date 
specified in the 
order;  

and 
• at intervals of no 

more than three 
years; or 

• shorter intervals 
specified in the 
order. 

Secretary or 
offender (with 
permission of the 
court) may apply to 
court at any time for 
a review [s 21(2) 
and (3)]. 
Purpose of review is 
to determine 
whether offender 
should remain 
subject to the 
supervision order 
[s 21(4)]. 

Extended 
Supervision 
There is no power 
for the Court to 
review an extended 
supervision order.  
Continuing 
Detention 
The court must 
review a continuing 
detention order 
[s 27]: 
• one year after the 

order first has 
effect; and  

• afterwards at 
intervals of no 
more than one 
year after the 
most recent 
review of the 
order. 

An offender may 
apply for the 
continuing detention 
order to be reviewed 
at any time after the 
court’s first review if 
court gives leave to 
apply on ground that 
are exceptional 
circumstances 
[s 28]. 

Extended 
Supervision 
There is no power 
for the Court to 
review an extended 
supervision order.  
Continuing 
Detention 
The court must 
review a continuing 
detention order 
[s.29]: 
• one year after the 

order first has 
effect; and  

• afterwards at 
intervals of no 
more than one 
year after the 
most recent 
review of the 
order. 

An offender may 
apply for the 
continuing detention 
order to be reviewed 
at any time after the 
court’s first review if 
court gives leave to 
apply on ground 
that are exceptional 
circumstances 
[s 30]. 

There is no 
automatic review of 
either a continuing 
detention order or a 
supervision order. 
An application for 
variation or 
revocation can, 
however, be made 
at any time by either 
the offender or the 
Attorney-General. 
(See Table 7 
above). 
The Commissioner 
of Corrective 
Services is required 
to provide the 
Attorney-General 
with a report on 
each offender who 
is subject to a 
continuing detention 
or extended 
supervision order at 
intervals of not more 
than 12 months 
[s 13(2) (ESO), 
s 19(2) (CD)]. 

Legislation SSOMA 2005 (Vic) DP(SO)A 2003 (Qld) DSOA 2006 (WA) C(SSO)A 2006 (NSW) 
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Victorian Extended Supervision Scheme 

6.317 There is a power to review the extended supervision order but the purpose of the review is 
limited to determining whether the offender should remain subject to the extended supervision 
order.870 

 
6.318 The court which makes an extended supervision order must undertake a review of the order 

within three years after it was made and thereafter at intervals of no more than three years.871 
The Secretary to the Department of Justice or the offender (with the permission of the court) 
may also apply to the court at any time for a review of the extended supervision order. On a 
review, the court ‘must revoke the extended supervision order unless satisfied, to a high 
degree of probability, that the offender is likely to commit a relevant offence if in the 
community and not subject to the extended supervision order’.872 As this is the same test that 
applies to the initial decision to make an extended supervision order it means that offenders 
should only remain under extended supervision if their risk continues to meet the threshold 
test at the time of the review. Therefore efforts by offenders to address their offending 
behaviour during the extended supervision order could potentially lead to the revocation of the 
order at review. 

 
6.319 The Secretary may also apply for a renewal of an extended supervision order at any time 

while it is still in force.873 

Queensland, Western Australia and New South Wales 

6.320 In Queensland and Western Australia, there is a process for an annual review of the order for 
continuing detention.874 In exceptional circumstances, the Supreme Court can grant the 
offender leave for an early review.875 The issue for consideration on review is whether the 
offender remains a serious danger to the community in the absence of an order for 
supervision or continuing detention.876  

 

                                                      
870  Serious Sex Offenders Monitoring Act 2005 (Vic) s 21(4). 
871  Serious Sex Offenders Monitoring Act 2005 (Vic) ss 21(1)(a)–(b). 
872  Serious Sex Offenders Monitoring Act 2005 (Vic) s 23. 
873  Serious Sex Offenders Monitoring Act 2005 (Vic) s 24(1). 
874  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 27; Dangerous Sexual Offenders Act 2006 (WA) s 

29. 
875  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 28; Dangerous Sexual Offenders Act 2006 (WA) s 

30. Early review can only be granted after the first annual review has taken place. 
876  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 30; Dangerous Sexual Offenders Act 2006 (WA) s 

33. 
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6.321 The requirement to review an order was considered in Fardon v Attorney General (Qld).877 
Fardon applied to the Supreme Court for a declaration that the provision that ‘the court must 
review the order at the end of 1 year after the order first has effect’878 had not been complied 
with as the reviews of his order had not been completed within that timeframe. The Supreme 
Court held that there was no obligation to complete a review by making a determination within 
one year. Rather, the requirment is satisfied by the commencement of the review process. It 
further was found that the relevant section does not require second and subsequent reviews 
to take place by the anniversary of the initial order taking effect.879 Subsequent reviews are 
required at intervals of ‘not more than 1 year after the last review was made’.880 

 
6.322 In Queensland, on hearing the review, the court may affirm the decision (that the offender is 

still a serious danger to the community in the absence of an order for supervision or continuing 
detention) only if satisfied by acceptable and cogent evidence and to a high degree of 
probability that the evidence is of sufficient weight to affirm the decision. If the court affirms the 
decision, it may order that the offender continue to be subject to the continuing detention order 
or that the offender should be released on a supervision order; in making this determination, 
the paramount consideration is the need to ensure adequate protection of the community.881 
Since the Queensland scheme came into operation there have been three reviews of 
detention orders.882 

 
6.323 Similarly, in Western Australia, the court must rescind the continuing detention order if it does 

not find that the offender remains a serious danger to the community. If the court determines 
that the offender remains a serious danger to the community, it may either decline to rescind 
the order, or rescind the order and make a supervision order. As under the Queensland 
scheme, the paramount consideration is the need to ensure adequate protection of the 
community.883  

 
6.324 Under both the Queensland and Western Australian schemes, no provision is made for the 

review of an order for extended supervision. The purpose of the part of the Queensland 
legislation that provides for review is specifically ‘to ensure that a prisoner’s continuing 
detention under a continuing detention order is subject to regular review’.884 This means that 
an offender who is subject to a supervision order under the Queensland or Western Australian 
scheme cannot apply to the court for a review to determine whether he or she remains a 
serious danger to the community in the absence of the supervision order.885 Although the court 
does have the power to amend the conditions of a supervision order,886 as a matter of 
construction, it has been held that the length of the order is not a ‘condition’ and can therefore 
not be changed under the power to vary the order.887 

                                                      
877  [2006] QSC 005. 
878  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 27. 
879  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 27(1). 
880  Fardon v Attorney General (Qld) [2006] QSC 005. 
881  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 30. 
882  E-mail from Queensland Corrective Services, 31 October 2006. See for example: Attorney-General for the 

State of Queensland v Fardon [2005] QSC 137 (Unreported, Moynihan J, 11 May 2005); Attorney-General 
(Qld) v Francis (2005) 158 A Crim R 399. 

883  Dangerous Sexual Offenders Act 2006 (WA) s 33. 
884  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 26. 
885  This is in contrast to the Victorian extended supervision scheme. 
886  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 19. 
887  See Attorney-General v Hansen [2006] QSC 35 (Unreported, Mackenzie J, 6 March 2006) [34]; Attorney-

General v Van Dessel [2006] QCA 285 (Unreported, Jerrard and Holmes JJA and MacKenzie J, 4 August 
2006) [16]-[17], [26]. 
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6.325 In New South Wales, while there is no specific provision for annual reviews, an offender 
subject to a continuing detention order or extended supervision order, or the Attorney-General, 
may apply to the Supreme Court at any time to have the order varied or revoked.888 The 
Commissioner of Corrective Services is also required to provide the Attorney-General with 
annual reports on the offender’s progress under the order. 889 

Consultation 

6.326 A number of those who made preliminary submissions or participated in meetings were of the 
view that if a continuing detention scheme is introduced in Victoria, there should be regular 
review of the additional detention period.890 

 
6.327 Victoria Legal Aid submitted that a continuing detention order should be reviewed every three 

months and that the offender should have access to independent legal advice and 
representation. VLA suggested that the review process should be facilitated by Corrections 
Victoria and overseen by the superior courts.891 

 
6.328 Focus Group participants also supported there being a system of regular reviews of continuing 

detention orders to allow for the possibility of the offender’s rehabilitation since the order was 
made. 

 

                                                      
888  Crimes (Serious Sex Offenders) Act 2006 (NSW) ss 13 (extended supervision orders) and 19 (continuing 

detention orders). 
889  Crimes (Serious Sex Offenders) Act 2006 (NSW) ss 13(2) (extended supervision orders) and 19(2) 

(continuing detention orders). 
890  For example: Submissions 2.14 (Victoria Legal Aid); 1.7 (Victoria Police) 5; 2.8 (confidential); 2.20 (Mental 

Health Legal Centre). 
891  Submission 2.14 (Victoria Legal Aid) 8. 
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Appeal 

Overview 

Table 9:  Appeal of Supervision or Continuing Detention Orders 

 Vic (ESO only) QLD (ES & CD) WA (ES & CD) NSW (ES & CD) 

Appeal Process Offender may appeal 
to Court of Appeal 
against decision to 
make, to renew, or 
not revoke an 
extended supervision 
order [s 36]. 
Secretary to 
Department may 
appeal to Court of 
Appeal against 
decision not to make, 
not to renew, or to 
revoke an extended 
supervision order if 
considered to be in 
the public interest 
[s 37]. 
Appeal must be 
lodged within 28 days 
after the relevant 
decision was made 
[s 38]. 

Attorney-General or 
offender may appeal 
against a decision 
under the Act 
(including decision to 
make or not make a 
continuing detention 
or supervision order) 
[s 31]. 
The appeal must be 
started within 1 
month after the 
decision is made 
[s 32]. 

DPP (or Attorney-
General) or offender 
may appeal to Court 
of Appeal against a 
decision under the 
Act (including 
decision to make or 
not make a 
continuing detention 
or supervision order) 
[s 34]. 

An appeal can be 
made to the Court of 
Appeal from any 
decision of the 
Supreme Court to 
make, or to refuse to 
make, an extended 
supervision order or 
continuing detention 
order [s 22(1)]. 
Extended supervision 
orders and continuing 
detention orders may 
be appealed against, 
as of right, within 28 
days of the decision 
or otherwise, by 
leave of the Court of 
Appeal [s 22(3)]. 

Powers on Appeal Court of Appeal may: 
• revoke the ESO or 

the renewed ESO 
[s 39(1)(a)];  

• confirm the 
relevant decision 
[s 39(1)(b)];  

• if it thinks that an 
ESO should have 
been made or 
renewed, quash 
the relevant 
decision and remit 
the matter to the 
court which made 
that decision, with 
or without any 
directions 
[s 39(1)(c)]; or 

• if it thinks that the 
ESO should not 
have been 
revoked, quash the 
relevant decision 
and make an order 
reviving the ESO 
[s 39(1)(d)]. 

An appeal is by way 
of rehearing [s 43(1)]. 
Appeal does not stay 
decision [s 41]. 
The Court of Appeal: 
• has all powers & 

duties of court that 
made the original 
decision 
[s 43(2)(a)]; 

• may draw 
inferences of fact 
not inconsistent 
with findings of 
court and may, on 
special grounds, 
receive further 
evidence as to 
questions of fact 
[s 43(2)(b)-(c)]; and 

• may order that the 
matter be remitted 
to the original court 
for rehearing 
[s 43(2)(d)]. 

An appeal is by way 
of rehearing [s 36]. 
Appeal does not stay 
decision [s 35]. 
The Court of Appeal: 
• has all powers & 

duties of court that 
made the original 
decision 
[s 36(2)(a)]; and 

• may draw 
inferences of fact 
not inconsistent 
with findings of 
court and may, on 
special grounds, 
receive further 
evidence as to 
questions of fact 
[s 36(2)(b)&(c)]. 

 
 

The making of an 
appeal does not stay 
the operation of an 
extended supervision 
order or continuing 
detention order 
[s 22(4)]. 
 
The Act does not 
specify what powers 
the Court of Appeal 
has on appeal. 

Legislation  SSOMA 2005 (Vic) DP(SO)A 2003 (Qld) DSOA 2006 (WA) C(SSO)A 2006 
(NSW) 
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Victorian Extended Supervision Scheme 

6.329 Under the Victorian scheme for extended supervision, the offender has a right to appeal a 
decision to make, to renew or not to revoke an extended supervision order.892 Similarly, the 
Secretary has a right to appeal such decisions if it is considered to be in the public interest.893 
On appeal, the Court of Appeal may: 
(a) revoke the ESO or the renewed ESO;  
(b) confirm the relevant decision;  
(c) if it thinks that an ESO should have been made or renewed, quash the relevant decision 

and remit the matter to the court which made that decision, with or without any 
directions (in these circumstances the court which made the original decision must 
make an extended supervision order even if the offender is no longer an eligible 
offender because he/she is no longer serving a sentence); or 

(d) if it thinks that the ESO should not have been revoked, quash the relevant decision and 
make an order reviving the ESO.894 

 
6.330 On appeal, the Court of Appeal has no power to vary the terms of an extended supervision 

order. This difficulty was highlighted in TSL v Secretary to the Department of Justice,895 in 
which the offender successfully appealed against an extended supervision order. The Court of 
Appeal observed that the legislation gives the Court of Appeal the choice between revocation 
and confirmation and permits an order to be revived but not varied. After holding that the first 
instance judge had placed undue emphasis on the matters that the medical expert is obliged 
to address in preparing an assessment report896— which are not necessarily the matters that 
the court must address—the Court of Appeal found itself ‘faced with a choice of evils’.897  

 
6.331 The Court remarked that while an order ‘in the interests of justice’ would be one that allowed 

for an interim order to be made and for the matter to be referred back to the County Court for 
reconsideration, no such power existed under the Act. The only powers a court has on appeal 
are to revoke the order or to confirm it. The Court found that in the context of the case, either 
course was problematic and ultimately revoked the order on the basis that this course of 
action constituted ‘[t]he lesser evil’.898 

 
6.332 The Court also made comment on the absence of rules of court in place to govern such 

appeals.  

Queensland, Western Australia and New South Wales 

6.333 In Queensland, both the Attorney-General and the offender have a right of appeal against a 
court decision.899 In Western Australia, the Director of Public Prosecutions (or Attorney-
General) and the offender concerned have appeal rights.900 

                                                      
892  Serious Sex Offenders Monitoring Act 2005 (Vic) s 36. 
893  Serious Sex Offenders Monitoring Act 2005 (Vic) s 37. 
894  Serious Sex Offenders Monitoring Act 2005 (Vic) s 39. 
895  [2006] VSCA 199 (Unreported, Callaway AP, Buchanan JA and Coldrey AJA, 26 September 2006). The 

facts of the case are described in detail in Case Study 1 in Appendix 1.  
896  Set out in section 8(1) of the Serious Sex Offenders Monitoring Act 2005 (Vic). 
897  TSL v Secretary to the Department of Justice [2006] VSCA 199 (Unreported, Callaway AP, Buchanan JA 

and Coldrey AJA, 26 September 2006) [43]. 
898  Ibid. 
899  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 31. 
900  Dangerous Sexual Offenders Act 2006 (WA) s 34. 
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6.334 Appeals in Queensland and Western Australia are by way of rehearing and the Court of 
Appeal appears to have a much broader range of powers than does the Court of Appeal under 
the Victorian scheme. In Queensland and Western Australia, the Court of Appeal: 
• has all the powers and duties of the court that made the original decision;  
• may draw inferences of fact not inconsistent with the findings of the original court; and 
• may, on special grounds, receive further evidence as to questions of fact.901 

 
6.335 In Queensland, the Court of Appeal may also order that the matter be remitted to the original 

court for rehearing.902 
 
6.336 In New South Wales, an appeal against a decision made by the Supreme Court to make, or to 

refuse to make, either an extended supervision order or a continuing detention order may be 
made, as of right, to the Court of Appeal within 28 days of the date the decision was made or 
by leave of the Court of Appeal.903 The legislation does not specify what powers the court has 
on appeal. 

Consultation 

6.337 A right to appeal against a decision to make an order for continuing detention was viewed by 
many as an important safeguard in any continuing detention scheme introduced.904 Victoria 
Police, while supporting the right of an offender to appeal, suggested that the offender should 
be held in custody until the appeal had been determined.905 

New Zealand 

6.338 In New Zealand, an offender who is the subject of an extended supervision order or the 
probation officer in charge of the offender may apply to the Parole Board to vary or discharge 
any condition of the order.906 The offender also has the ability to request the review of a 
decision by the Parole Board, whether it is a decision in relation to the imposition or variation 
of a condition.907 The review is conducted by the Chairperson of the Parole Board or a 
delegate.908 The New Zealand legislation does not provide for periodic review of the order. 

 
6.339 At any time after the order has come into force, the offender or the Chief Executive can apply 

to have it cancelled. The Court may only order the cancellation of an order if by reference to 
the original criteria, the applicant can show that the offender is no longer likely to commit a 
relevant offence.909 If the offender makes the application and is unsuccessful, the Court may, 
either on the application of the Chief Executive, or by its own volition, order that the offender 
not be permitted to re-apply for cancellation of the order for a specified period of not more than 
two years.910 

                                                      
901  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 43; Dangerous Sexual Offenders Act 2006 (WA) s 

36. 
902  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 43. 
903  Crimes (Serious Sex Offenders) Act 2006 (NSW) s 22. 
904  For example: Submissions 2.14 (Victoria Legal Aid); 2.20 (Mental Health Legal Centre). 
905  Submission 1.7 (Victoria Police) 5. 
906  Parole Act 2002 (NZ) s 107O.  
907  See Parole Act 2002 (NZ) s 107S. 
908  Parole Act 2002 (NZ) Part 1A, ss 107S. 
909  Parole Act 2002  (NZ) s 107M. 
910  Parole Act 2002  (NZ) s 107M(6). 
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6.340 An offender or the Chief Executive can appeal the decision of the Court to impose, extend or 
cancel an extended supervision order to the Court of Appeal.911 There is no right of appeal to 
a court in relation to conditions set by the Parole Board. 

Issues 

6.341 The right to annual review of a continuing detention order and the right to appeal the order 
were both safeguards which were emphasised by the majority of the High Court in Fardon in 
finding that the Queensland scheme was valid.912 Justice Gummow, in the majority, observed 
that factors including ‘the subjection of continuing orders to annual review by the Supreme 
Court…support the maintenance of the institutional integrity of the Supreme Court’.913 The 
right to review and appeal could therefore be seen as essential safeguards to include in any 
new post-sentence scheme, or continuing detention scheme that may be introduced.  

 
6.342 Although the Victorian extended supervision scheme allows the review or appeal of the 

making of an order (or decisions of whether or not to revoke or review), there is no provision 
made for the conditions of an order to be varied, reviewed or appealed. This is largely a 
consequence of the Parole Board being given the principal responsibility for the setting of 
conditions, effectively delegating any powers of variation or review from the court to the Parole 
Board. The only circumstances in which the conditions can be reviewed is if the conditions 
ordered are determined to be ultra vires (outside the powers of the Board to order).914 There is 
also no explicit power on appeal to amend the length of an order, although arguably this 
power is unnecessary because if the court determines the order is no longer required, it can 
be revoked. Further, if the court determines it is necessary to extend the period of supervision, 
a new order can be made. 

 
6.343 In Queensland, while an offender can apply to amend the terms of the order, there is no power 

to review a supervision order. Therefore even if an offender’s risk is substantially reduced 
during the supervision order, there appears to be no power to terminate the order earlier than 
the specified duration. At most, there is the power to reduce the number and/or severity of the 
conditions of the order. 

                                                      
911  Parole Act 2002 (NZ) Part 1A, s 107R. 
912  Fardon v Attorney-General (Qld) (2004) 210 ALR 50. See for example: [19] (Chief Justice Gleeson); [114] 

(Justice Gummow); [231] to [232] (Justices Callinan and Heydon). 
913  Ibid [114] (Justice Gummow). 
914  For example, in Fletcher v Secretary to Department of Justice and Anor [2006] VSC 354 (Supreme Court of 

Victoria, Gillard J, 27 September 2006), Justice Gillard found that the condition that Mr Fletcher live on the 
grounds of Ararat Prison, on land that had been degazetted, was ultra vires the powers of the Board as the 
two facilities made available for him to live in were not ‘in the community’ under the Act. Accordingly, the 
power imposed relating to Mr Fletcher’s residence was not lawfully exercised. 
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Discussion Model 

Issue Description As for Extended 
Supervision? 

VARIATION   

Can the order be 
varied and by 
which court? 

Yes. The HRO Order should include a power for the 
order to be varied by: 

• the relevant court—on an application for variation; 
and 

• the relevant court—on review of the order. 

• the relevant court—after a matter had been 
remitted back from the Court of Appeal. 

No—the conditions and the 
term of extended supervision 
orders cannot be varied. 

REVIEW   

How is the order 
reviewed? 

The DPP must initiate the review. 

One year before the end of the sentence there is an 
automatic review of the order by the relevant court to 
determine: 

• Whether the offender remains a risk (as per initial 
test). 

• What is the least restrictive means of managing 
that risk, including: 

o whether the period of the order should remain 
at five years or be reduced; 

o whether the offender should remain in custody 
or be under supervision in the community (if 
the court, rather than the HRO Panel, sets this 
condition);. 

o if the offender is to be released into the 
community what conditions should be 
imposed (if the court, rather than the HRO 
Panel, sets the conditions); and. 

o if offender to remain in custody, what more 
needs to happen to ensure that offender can 
be released at a later date. 

No—ESO is reviewed every 
three years.  

The proposal is similar to the 
QLD/WA continued detention 
schemes. 

How often are 
subsequent 
reviews required? 

The HRO Panel must review at least once per year. 

Court to review at least once every two years, but the 
offender can apply for a review at any time with the 
leave of the court on the ground there are exceptional 
circumstances. 

No—ESO is reviewed every 
three years.  

 

What orders can 
the court make if 
the offender is still 
considered an 
unacceptable risk 
to the community? 

The court can confirm or vary the order. 

If the court sets the conditions, it may confirm or vary 
the conditions of the order (including whether the 
person is managed in detention or in the community). 

If the HRO Panel sets the conditions, the court may 
confirm the conditions, or direct the Panel to vary the 
conditions of the order. 

 

No—If the offender continues to 
present a risk, they can only be 
kept under supervision. 

There is no power to vary the 
conditions of the order. 
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Issue Description As for Extended 
Supervision? 

How is the order 
managed after the 
first review? 

If the offender is ordered to remain in custody: as soon 
as possible after the review the Lead Authority finalises 
the OMP which sets out the rehabilitation goals of the 
offender, the actions to be taken by the Lead Authority, 
and a reintegration strategy for the offender. 

If the offender is ordered to be released into the 
community at the end of the fixed term, the Lead 
Authority finalises the Community OMP and submits it 
to the HRO Panel within 3 months of Order being 
made.  

The HRO Panel approves the OMP. 

The Lead Authority manages the offender according to 
the OMP. 

The Lead Authority is required to report regularly to the 
HRO Panel on offender’s progress and action taken 
under the OMP. 

The HRO Panel is required to review cases at least 
once a year. 

No—Management of the 
offender under an ESO is the 
responsibility of Corrections 
Victoria.  

There is no independent 
authority which manages 
offenders’ progress and can 
compel other agencies to 
cooperate with Corrections 
Victoria. 

Can the order be 
renewed? 

Yes. The DPP can apply no later than one year before 
expiration of the order.  

Yes. 

What happens if 
no new application 
is made? 

The offender is discharged at the end of the period of 
the order set by the court (up to 5 years). 

Yes. 

APPEAL   

Who should have a 
right of appeal? 

The offender and the DPP have a right of appeal in 
relation to a decision to make/not make, to renew/not 
renew or to revoke/not revoke an order.  

Yes. 

What powers 
should a court 
have on appeal? 

The Court of Appeal may: 

• confirm the relevant decision;  

• revoke the order, in which case the court may 
make an interim order and remit the matter back to 
the court which made the decision, with or without 
any directions;  

• if it thinks that an order should have been made or 
renewed, quash the relevant decision, make an 
interim order if necessary, and remit the matter to 
the court which made that decision, with or without 
any directions; or 

• if it thinks that the order should not have been 
revoked, quash the relevant decision and make an 
order reviving the order. 

No. 

 
6.344 Under the model presented, there would be a power to vary an order on a review of the order 

(including when the offender is still under sentence and the order is yet to take effect). 
Providing a power to vary the duration and conditions of the HRO Order will allow for 
necessary adjustments to be made in line with the offender’s progress under the order and 
may ensure that the offender’s risk is managed in the least restrictive way. 
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6.345 A set five-year extension period would apply once the order was made. The continued need 
for the order would be reviewed one year before the expiration of the sentence. At this time 
the court will be in a better position to assess the offender’s progress, the appropriate length 
of the order and, if the court sets these conditions, whether the offender should be subject to 
continuing detention or supervision in the community, and the conditions that should be set. 

 
6.346 The order would also be subject to regular reviews by the HRO Panel, and by a court at least 

once every two years. This would bring the Victorian scheme more in line with those operating 
in Queensland and Western Australia that provide for annual reviews of continuing detention 
orders by the Supreme Court. Provision for regular reviews may ensure that offenders remain 
motivated to continue to meet rehabilitation goals and potentially avoid a situation where an 
offender, for whatever reason, does not receive the care and treatment he or she requires. 

 
6.347 In light of the problems identified in TSL915 (see above [6.330]–[6.331]), the discussion model 

expands the power of the Court of Appeal on hearing an appeal. 
 
 

Question 18  

 If a new post-sentence scheme is introduced in Victoria, what provision should be made for the 
variation, review and appeal of orders under the scheme? 

 
 

Breach Provisions 

Victorian Extended Supervision Scheme 

6.348 The Victorian scheme for extended supervision provides that an offender who breaches a 
condition of the order, without reasonable excuse, is guilty of an indictable offence carrying a 
maximum penalty of five years’ imprisonment.916  

 
6.349 Under the scheme, the Secretary must give the offender at least 14 days notice of the 

intention to file a breach charge but may dispense with this period of notice if the Secretary 
considers that a charge should be filed without delay, having regard to the seriousness of the 
alleged breach of the extended supervision order.917 Once the charge is filed, an application 
for the issue of a summons to appear or a warrant to arrest the offender may be made to the 
Magistrates’ Court. A summons directs the offender to appear at the court which made the 
extended supervision order, whereas if a warrant is issued, the offender can be brought before 
a bail justice or before the court which made the extended supervision order.918 

 

                                                      
915  TSL v Secretary to the Department of Justice [2006] VSCA 199 (Unreported, Callaway AP, Buchanan JA 

and Coldrey AJA, 26 September 2006). 
916  Serious Sex Offenders Monitoring Act 2005 (Vic) s 40. 
917  Serious Sex Offenders Monitoring Act 2005 (Vic) s 40. 
918  Serious Sex Offenders Monitoring Act 2005 (Vic) s 41. 
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Queensland, Western Australia and New South Wales 

6.350 Under the Queensland and Western Australian schemes, if a police officer or corrective 
services officer reasonably suspects that an offender who is on a supervision order (or interim 
supervision order in Queensland) is likely to contravene, is contravening or has contravened a 
condition of the order, the officer may, by a complaint to a magistrate, apply for a summons 
requiring the offender to appear before the Supreme Court or apply for a warrant to arrest the 
offender to bring before the Supreme Court.919  

 
6.351 In Queensland, the magistrate must issue the summons or warrant if satisfied that the grounds 

for issuing it exist. 920 Similarly, in Western Australia, the magistrate must issue the summons 
or warrant if satisfied that there are reasonable grounds for the suspicion.921 In both 
jurisdictions a warrant can only be issued if the complaint is under oath and the magistrate is 
satisfied that the offender would not appear in answer to a summons. The magistrate may 
refuse to issue the warrant if the magistrate considers that issuing it would be unjust. The 
summons or warrant must state the suspected contravention in general terms.922  

 
6.352 In Queensland, if the court is satisfied, on the balance of probabilities, that the offender who is 

subject to the supervision order is likely to contravene, is contravening or has contravened the 
supervision order (or interim supervision order), the court may: 
• amend the conditions of the supervision order/interim supervision order; 
• rescind a supervision order and make a continuing detention order; 
• rescind an interim supervision order and make an interim order for detention in custody for 

the period stated in the order; or 
• make any other order the court considers appropriate to achieve compliance with the 

supervision order/interim supervision order; or to ensure adequate protection of the 
community.923 

 
6.353 To date, under the Queensland scheme, there has been one such application to the court for 

a further order as a result of an alleged contravention by the offender.924 
 
6.354 In Western Australia, if the court is satisfied, on the balance of probabilities, that the offender 

who is subject to the supervision order is likely to contravene, is contravening or has 
contravened the supervision order, the court may: 
• make an order amending the conditions of the supervision order and—if the court 

considers it appropriate to achieve compliance with the supervision order or necessary to 
ensure adequate protection of the community—make any other order; or 

• if the court is also satisfied that there is an unacceptable risk that if a continuing detention 
order were not made, the offender would commit a serious sexual offence, the court may 
order that the offender be detained in custody for an indefinite term for control, care or 
treatment.925 

                                                      
919  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 20; Dangerous Sexual Offenders Act 2006 (WA) s 

21. 
920  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 20. 
921  Dangerous Sexual Offenders Act 2006 (WA) s 21(2). 
922  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 20(6); Dangerous Sexual Offenders Act 2006 

(WA) s 21(3)-(5). 
923  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) ss 21-22. 
924  Attorney-General for the State of Queensland v Foy [2006] QSC 143. 
925  Dangerous Sexual Offenders Act 2006 (WA) s 23. 
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6.355 An offender who breaches the conditions of an extended supervision order in New South 
Wales is guilty of an offence punishable by up to two years’ imprisonment, or a fine, or both.926  

International Approaches 

6.356 In New Zealand, if an offender who is the subject of an extended supervision order breaches 
any of the conditions of the order without reasonable excuse, the offender has committed a 
summary offence. This offence carries a maximum penalty of two years’ imprisonment.927  

 
6.357 In Scotland, the Scottish Ministers can revoke the license of a person on an order for lifelong 

restriction who has been released on the recommendation of the Parole Board. Where 
revocation and recall are considered to be expedient in the public interest and it is not 
practicable to await such a recommendation, they may do so without recommendation.928 

 
6.358 A breach of the Canadian ‘peace bond’, that operates like a form of extended supervision, is 

punishable by a term of imprisonment of up to two years.929 

Discussion Model 

Issue Description As for Extended Supervision? 

What happens if 
an offender 
breaches their 
conditions, while 
in the 
community? 

If a police officer reasonably suspects 
(including on the advice of a corrective 
services officer) that an offender who is on 
a supervision order has breached a 
condition of the order, the officer may 
exercise a power of arrest, but must bring 
the person before a court as soon as 
reasonably possible before the relevant 
court. 

If the court is satisfied, on the balance of 
probabilities, that the offender has 
breached a condition of the order, it has 
the power to: 

• amend the conditions of the 
supervision order/interim 
supervision order; 

• rescind a supervision order and 
make an continuing detention 
order; or 

• make any other order the court 
considers appropriate to achieve 
compliance with the supervision 
order/interim supervision order or 
to ensure adequate protection of 
the community. 

No—In Victoria, where it is alleged that an 
offender has breached the conditions of 
an ESO the Secretary of DoJ must give 
the offender at least 14 days notice of the 
intention to file a breach charge. 

The Secretary may dispense with this 
period of notice if the Secretary believes 
that a charge should be filed without 
delay, having regard to the seriousness of 
the alleged breach. 

Once the charge is filed an application for 
the issue of a summons to appear / 
warrant to arrest may be made to the 
Magistrates’ Court. 

A summons directs the offender to appear 
before the court that made the ESO. 

A warrant allows the offender to be 
brought before a bail justice or before the 
court which made the ESO. 

 

 
 

                                                      
926  Crimes (Serious Sex Offenders) Act 2006 s 12. 
927  Parole Act 2002 (NZ) s 107T. 
928  Prisoners and Criminal Proceedings (Scotland) Act 1993 (UK), Part 1, s 17. 
929  Criminal Code, RSC 1985, c 46, s 811. 
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6.359 In preliminary discussions, concern was expressed that the process for responding to 
suspected breaches of conditions of extended supervision orders is too cumbersome in 
comparison to the process for responding to breaches of parole.930 One of the potential 
consequences of not being able to quickly respond to a suspected breach is that it may put 
the safety of the community at risk. 

 
6.360 The discussion model presented aims to simplify the process for responding to breaches of 

supervision orders by giving police officers a power of arrest where they reasonably suspect 
that an offender has contravened a condition of his or her supervision order.  

 
6.361 The model also provides the court with more flexibility in dealing with an offender brought 

before the court on breach of an order, depending on the seriousness of the breach and the 
surrounding circumstances.  

 
6.362 The Queensland scheme allows a police officer or corrective services officer to seek a 

summons or warrant in similar circumstances to those outlined in the model, and also where 
an offender is ‘likely to contravene’ a condition of the supervision order. A similar power could 
be included in a Victorian scheme, however, it is arguable that it should be restricted to 
circumstances where it is likely that an offender will contravene a condition of the order 
through further offending. 

 

Question 19  

 If a new post-sentence scheme is introduced in Victoria, what process should be adopted for 
responding to breaches? 

 

Additional Safeguards 

6.363 There are a number of additional safeguards which should be considered if continuing 
detention is introduced in Victoria. 

Suppression Orders 

Victorian Extended Supervision Scheme 

6.364 The court has the power to grant a suppression order if it is satisfied that it is in the public 
interest to do so. The court may prohibit the publication of: 
• any evidence given in the proceeding; 
• the content of any report or other document in the proceeding; and 
• any information that may enable the identification of the offender or another person who 

has appeared or given evidence in the proceeding.931 
 
6.365 It would appear that suppression orders of some form or another have been granted in relation 

to most of the applications for extended supervision that have been heard in Victoria. 
 

                                                      
930  Meeting with legal and medical practitioners on 17 August 2006 
931  Serious Sex Offenders Monitoring Act 2005 (Vic) s 42. 
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Queensland, Western Australia and New South Wales 

6.366 In Queensland, the suppression of the offender’s name in relation to applications for 
supervision or continuing detention has only occurred where the victims of the crime have 
been family members and the publication of the offender’s name could lead to the 
identification of the victims.932 However, section 7 of the Criminal Law (Sexual Offences) Act 
1978 (Qld) does create some limits on publicity concerning an offender’s identity, including 
place of employment, address and other personal details. Although this Act is specifically 
directed to criminal proceedings for the offences, the court also has inherent jurisdiction on 
such issues.933 

 
6.367 In Western Australia, the court has a general power under the WA Act to give directions in 

relation to the conduct of a proceeding under the Act. The court may exercise this power on its 
own initiative or on the application of a party. This would arguably empower the court to make 
orders such as suppression orders.934  

Consultation 

6.368 The Mental Health Legal Centre argued for suppression orders to be built into a continued 
detention scheme, commenting that suppression is ‘deemed to be in the public interest and to 
ensure successful rehabilitation and re-integration into the community’.935 

 
 

Question 20  

 If a new post-sentence scheme is introduced in Victoria, should there be specific provision for 
ancillary orders, such as suppression orders? 

 

Transparency and Reporting 

6.369 Any scheme that involves the detention of individuals by the state requires transparency on 
the part of those making the decision as to who is to be detained and those administering the 
scheme. If continuing detention is introduced in Victoria, it is argued that measures that 
facilitate transparency should be incorporated into it. Some initiatives which could be 
considered include providing easy access to reasons for the decision to make an order, 
introducing statutory reporting conditions or establishing an independent review body to 
oversee the entire process.  

                                                      
932  E-mail from Queensland Corrective Services 8 November 2006. These suppression orders were made 

under the Criminal Law (Sexual Offences) Act 1978 (QLD). There have been four such orders made to date. 
933  Ibid. 
934  Dangerous Sexual Offenders Act 2006 (WA) s 43. 
935  Submission 2.20 (Mental Health Legal Centre) 2, 5. 
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Victorian Extended Supervision Scheme 

6.370 Most applications for extended supervision in Victoria have been heard in the County Court 
(only one has been heard to date in the Supreme Court). The Victorian scheme requires the 
court to provide reasons for its decision to make an order.936 However while County Court 
transcripts generally are publicly available upon request, there is no easy way to access them 
(for example via the internet). If the reasons for the court’s decision are not readily accessible, 
they are, arguably, of limited value as a means of opening the process up to public scrutiny. 

 
6.371 The power to make an order for extended supervision rests with the courts, while the 

conditions of the orders are set by the Adult Parole Board. It is arguable that in setting 
conditions, the Adult Parole Board is not subject to the same level of checks and balances that 
are inherent in the court system. The Adult Parole Board is not required to publish reasons for 
the conditions made. Further, the Court of Appeal has no power to vary any of the conditions 
of the order, nor can it return the order to the lower court or Adult Parole Board directing them 
to do so. (See above at [6.329]–[6.331]). 

Queensland, Western Australia and New South Wales 

6.372 As applications in Queensland, Western Australian and New South Wales must be heard in 
the Supreme Court, decisions in cases under the post-sentence supervision and detention 
schemes are more easily accessible. The three regimes all provide that reasons must be 
given for decisions.937 Although there is provision for suppression orders to be made, the 
majority of the decisions have been made available even in cases where an order has been 
made to suppress information about the offender’s identity. Table 14 in Appendix 2 provides 
the citations of all of the published cases under the Queensland scheme. 

 
6.373 One of the safeguards of the Queensland scheme referred to by the majority of the High Court 

in Fardon in finding the Queensland scheme valid was the requirement that the court give 
detailed reasons for its decision which are ‘inevitably subject to public scrutiny’.938 

 
6.374 The New South Wales legislation also includes a requirement for the responsible Minister to 

review the Act after it has been in operation for a period of three years for the purposes of 
determining ‘whether the policy objectives of the Act remain valid and whether the terms of the 
Act remain appropriate for securing those objectives’.939 The Minister may also require the 
Commissioner of Corrective Services to provide information in relation to how the 
Commissioner’s functions in relation to the administration of the Act are being exercised.940 A 
report on the outcome of the review must be tabled in both houses of the New South Wales 
Parliament within 12 months after the expiration of the three year period.941 In the second 
reading speech, Minister Scully said that the reason for including this in the Act was ‘to ensure 
that it is being used appropriately, and achieving what it is designed to accomplish’.942 

                                                      
936    Serious Sex Offenders Monitoring Act 2005 (Vic) s 35. 
937  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 17. 
938  Fardon v Attorney-General (Qld) (2004) 210 ALR 50 [44] (Justice McHugh).  
939  Crimes (Serious Sex Offenders) Act 2006 (NSW) s 32. 
940  Crimes (Serious Sex Offenders) Act 2006 (NSW) s 32(2). 
941  Crimes (Serious Sex Offenders) Act 2006 (NSW) s 32(4). 
942  New South Wales, Parliamentary Debates, Legislative Assembly, 29 March 2006, 21730 (Carl Scully, 

Minister for Police).  
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International Approaches 

6.375 In New Zealand, the Department of Corrections, in its Annual Report, provides information 
about the number of health assessments ordered prior to the making of an extended 
supervision order, the number of applications for extended supervision made to the courts, the 
number of offenders currently on extended supervision orders and the number of applications 
made to the Parole Board for special conditions.943 There is also information as to whether 
particular quality control standards have been met, for example whether applications for 
extended supervision have been made within the statutory timeframes and what percentage of 
offenders on extended supervision have a sentence plan prepared and managed to the 
standards detailed in relevant guidelines.944 

 
6.376 Under the MAPPA scheme for the management of offenders (including those on extended 

supervision or considered a risk at the end of their sentence) there is a requirement that 
agencies in each local area of England and Wales put in place arrangements to assess and 
manage the risk posed by these offenders. These agencies are also required to monitor the 
arrangements and publish annual ‘Public Protection Reports’ on their operation.945  

Consultation 

6.377 The Mental Health Legal Centre suggests that there should be monitoring, evaluation and 
coordination of services (including clear lines of responsibility), reforms made to rehabilitation 
program release planning, ‘seamless provision of community supports’ and proper resourcing 
of the system.946 

 
6.378 Other safeguards suggested in consultations included the establishment of a permanent 

independent review body to examine the operation of prisons to ensure that prisoners’ 
fundamental rights are protected and to review the adequacy of rehabilitation services. This 
body, it was argued, should have the power to seize prison records and to enter and inspect 
prisons at any time. It was suggested that this body should be resourced on the basis of a 
fixed percentage of the prison budget to be determined independently by the Ombudsman on 
the basis of its ability to fulfil its charter.947 

Discussion Model 

6.379 There is arguably a balance required between the need for reporting and transparency, and 
the need to make provision for suppression orders in appropriate cases.  

 
6.380 Currently there is no requirement for Corrections or the Minister for Corrections to report on 

the number of offenders subject to extended supervision orders and the conditions of those 
orders. Such a mechanism may be considered particularly important in Victoria where orders 
can be made by both the County Court and Supreme Court as decisions of the County Court 
are not published. In jurisdictions where applications can only be made for orders to the 
Supreme Court, the judgments are more easily accessible. 

 

                                                      
943    New Zealand Department of Corrections, Annual Report 2005-2006, 111, 117. 
944 Ibid 111. 
945 Criminal Justice Act 2003 (UK) s 326. The annual reports can be viewed at: 

<http://www.probation.homeoffice.gov.uk/output/page30.asp>.  
946  Submission 2.20 (Mental Health Legal Centre) 2, 5. 
947  Submission 1.5 (Criminal Bar Association) 3. 
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6.381 As discussed above, under some schemes there is provision for review of the scheme after a 
specified period and for the publication of regular reports.948 There would appear to be a good 
case for including reporting mechanisms in the legislation as part of any scheme which 
involves depriving individuals of their freedom. Information could be provided on how many 
applications and orders have been made in relation to each type of order. In addition, it may 
be of assistance to draw up some performance criteria against which the efficacy of the 
scheme could be measured, as has occurred in New Zealand. However, it may be very 
difficult to formulate criteria on which a scheme as complex as continuing detention could be 
properly evaluated.  

 
6.382 Under the discussion model it is suggested that the HRO Panel would be required to produce 

annual reports in relation to the number of offenders managed under the scheme. Like the 
NSW Serious Offenders Review Committee, the Panel might also be given the power to report 
to the Minister for Corrections in relation to any issues that may arise in the execution of its 
functions that may affect the management of offenders, such as resourcing issues. 

 
6.383 If it is decided that applications for extended supervision or continuing detention should be 

determined by the Supreme Court, one of the possible advantages of this would be that all 
cases would be publicly available via the internet. If the County Court were to retain a role in 
these applications, then arguably there should be a specific requirement for reasons to be 
published in a readily accessible manner.  

 
6.384 This would ensure compatibility with the Victorian Charter of Human Rights and 

Responsibilities Act 2006 (Vic) which requires that judgments and decisions made by a court 
or tribunal in a criminal or civil proceeding be made public unless the best interests of a child 
otherwise requires or a law other than the Charter otherwise permits.949  

 

Question 21  

 If a new post-sentence scheme is introduced in Victoria, should there be any additional measures 
to enhance transparency? 

 
 

                                                      
948  See for example reporting arrangements in New Zealand, Scotland and England. See also Crimes (Serious 

Sex Offenders) Act 2006 (NSW) s 32 (review of scheme). 
949     Victorian Charter of Human Rights and Responsibilities Act 2006 (Vic) s 24(3). 
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Right to be Heard and to Legal Representation  

Victorian Extended Supervision Scheme 

6.385 The Victorian extended supervision scheme specifically provides that an offender is entitled to 
be legally represented at the hearing of any applications under the scheme and that the court 
may only begin to hear the application if satisfied that the offender has had a reasonable 
opportunity to obtain legal representation.950 

 
6.386 The Victorian scheme also includes an implied right to be heard. If an offender does not agree 

with an assessment report filed with the court or any other report or evidence given by a 
medical practitioner, the offender may file a notice of intention to dispute that report or 
evidence, in whole or in part. Once such a notice is filed, the offender can then lead evidence 
on the disputed matters and/or cross examine the author of the report as to its contents.951  

 
6.387 Victoria Legal Aid is developing a guideline and set of fees for the extended supervision order 

scheme.952 It has been funding these matters over the past 12 months on an ad hoc basis. 
The funding of all matters is subject to a means test.953 

Queensland, Western Australia and New South Wales 

6.388 The Queensland and Western Australian supervision and continuing detention schemes make 
specific provision for the offender’s right to appear at hearings under the Act.954  

 
6.389 In Queensland and New South Wales, Legal Aid organisations have developed policies in 

relation to those subject to continuing detention and extended supervision applications. 
 
6.390 Legal Aid New South Wales has approved a policy to make aid available to all applicants at 

first instance or on appeal under the Crimes (Serious Sex Offenders) Act 2006 (NSW).955 Aid 
is subject to a means test for first instance hearings and appeals and to a merit test for 
appeals. Although the proceedings are civil in nature, Legal Aid will process and manage the 
matters as though they were criminal law matters. 

 
6.391 Legal Aid Queensland has a similar policy.956 Legal aid is available for interim and continuing 

detention and supervision applications under the Dangerous Prisoners (Sexual Offenders) Act 
2003 (Qld). Applications are initially referred to the in-house criminal law legal practice and 
legal aid is available subject to a means test. If a Risk Assessment Order is made under the 
Act, the Attorney-General meets the costs of the psychiatric reports obtained. Legal Aid is also 
available to enable representation for applications for review by the Attorney-General and for 
applications for contravention of a supervision order subject to the means test.  

                                                      
950  Serious Sex Offenders Monitoring Act 2005 (Vic) ss 10 and 33. 
951   Serious Sex Offenders Monitoring Act 2005 (Vic) s 11(4) and (5). 
952  E-mail from Victoria Legal Aid, 15 January 2007. 
953  Ibid. 
954  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 49; Dangerous Sexual Offenders Act 2006 (WA) s 

44. 
955  Legal Aid New South Wales , Policy Bulletin No 3/06 (2006) 
 <http://www.legalaid.nsw.gov.au/data/portal/00000005/public/51621001154329095359.pdf>  
 at 28 November 2006. 
956  Legal Aid Queensland, Grants Handbook  (2006)  
 <http://www.legalaid.qld.gov.au/applications/grantshandbook/> at 28 November 2006. 
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Submissions 

6.392 In a number of submissions there was support for the right to be heard, the right to adequate 
legal assistance (including specialist advocacy) to be provided for offenders.957 Victoria Legal 
Aid suggested that in applications for continuing detention offenders should have a right to be 
heard and the right to legal representation.958 It was argued that appropriate funding should be 
made available to Victoria Legal Aid to provide this representation.959 

Issues 

6.393 Article 14(1) of the ICCPR sets out the principle that all persons are ‘entitled to a fair and 
public hearing by a competent, independent and impartial tribunal established by law’. Article 
14(3)(d) sets out the rights of the accused to be tried in his/her presence, to defend 
him/herself in person or through legal assistance of his/her own choosing. If an accused does 
not have legal assistance, Article 14(3)(d) requires that the accused be informed of this right; 
and to have legal assistance assigned to him/her, in any case where the interests of justice so 
require. This may be without payment if he/she does not have sufficient means to pay.  

 
6.394 In Dietrich v The Queen,960 the High Court considered this right to a fair hearing in the context 

of an ‘indigent’ (destitute) accused who had been tried and convicted of a serious drug offence 
without legal representation. The majority held that, although there is no right to legal 
representation at public expense under common law, compelling an indigent accused to face 
serious criminal charges without legal representation could result in an unfair trial. A court may 
stay proceedings in such a case. This decision had a significant impact on governmental 
priorities and policies of Legal Aid Commissions around Australia.961 

 
6.395 The right to be heard and the right to legal representation are also enshrined in the Victorian 

Charter of Human Rights and Responsibilities Act 2006 (Vic).962 This right is specifically 
directed towards people who have been charged with a criminal offence. Whether or not these 
Charter rights would also be relevant to a scheme of continuing detention may depend on how 
such proceedings are construed. In New South Wales, the relevant legislation designates 
proceedings in relation to continuing detention as being criminal in nature. In contrast, the 
proceedings in Queensland and Western Australia are civil in nature. The civil nature of the 
proceedings was an issue discussed by the High Court in Fardon. It is arguable that given the 
serious consequences that can flow from an order for post sentence supervision or detention 
that these Charter rights must be recognised.  
 

                                                      
957  For example: Submission 2.20 (Mental Health Legal Centre). 
958  Submission 1.3 (Victoria Legal Aid) 9.  
959  Ibid.  
960  (1992) 177 CLR 292. 
961  George Zdenkowski, ‘Defending the Indigent Accused in Serious Cases: A Legal Right to Counsel?’ (1994) 

18 Criminal Law Journal 135; Sam Garkawe, ‘Human Rights in the Administration of Justice: Dietrich v The 
Queen’ (1994) 1 Australian Journal of Human Rights 371. 

962  Section 25(2). 



 

 Structure of a Supervision and Detention Scheme 199 

6.396 The extended supervision order scheme already includes a right for the offender to be legally 
represented at the hearing of any applications under the scheme and a requirement that the 
court may only begin to hear the application if satisfied that the offender has had a reasonable 
opportunity to obtain legal representation.963 As a matter of fairness, and taking into account 
the more serious consequences of this order, it would seem appropriate that the same 
protections be made available to offenders in relation to whom an application for a continuing 
detention order is made.  

 
6.397 If a system of continuing detention is introduced in Victoria, it may be suggested that a similar 

policy for legal aid as exists in Queensland and New South Wales should be introduced for 
people in relation to whom an application for continuing detention is made. Additional funding 
also may need to be made available for such applications, including allowing for the 
preparation of any reports that may be necessary. 

 
6.398 Both the Queensland and New South Wales guidelines apply a means test. As both 

continuing detention and extended supervision schemes apply to a person after sentence on 
the grounds of public protection, it could be argued that the state should bear the costs of the 
application and ensure legal representation is provided without the offender being out of 
pocket. Another view is that funding should be available subject to a means and merits test, in 
the same way that other matters are funded by Victoria Legal Aid. 

 

Question 22  

 If a new post-sentence scheme is introduced in Victoria:  

(a) should there be provision for the right for an offender to be heard, the right to legal 
representation and the right to receive legal assistance? 

(b) if a scheme includes the right to legal assistance, what should funding cover (for example, 
legal representation for hearings, reviews and (where relevant) appeals and psychiatric 
reports)? 

(c) should the funding be means tested or should offenders have a right to legal assistance 
regardless of their income and assets? 

 
 

Are Any Additional Safeguards Required?  

6.399 In preparing this paper, including the discussion model, the Council has endeavoured to 
consider all safeguards which may be necessary to ensure procedural fairness and 
compliance with human rights, including under the Charter of Human Rights and 
Responsibilities. However, if there are any safeguards or other matters which we have not 
considered, we would be interested in receiving feedback on this issue.  

 

Question 23  

 If a new post-sentence scheme is introduced in Victoria, what other safeguards should be 
included in the scheme? 

 
 

                                                      
963  Serious Sex Offenders Monitoring Act 2005 (Vic) ss 10, 33. 
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Victims of Crime and Continuing Detention  

6.400 In the traditional adversarial system, victims have no special status beyond their position as a 
potential witness for the prosecution.964 However over the past decade or so, there has been a 
change in the status of victims, with the recognition and promotion of the rights of crime 
victims, the development of rights charters and the provision of support services and 
benefits.965 This has also been recognised by the courts.  

 
6.401 In R v P,966 the Federal Court stated: 

There is no question that increasing public concern about the position of victims of crime in 
the criminal justice system has been accompanied by repeated instances of judicial 
recognition that loss or damage suffered by a victim is a factor to be taken into account in 
the sentencing process…[T]hat reliable information of that nature should be presented is 
in the public interest, not only in the interest of the injured victim…since a proper sentence 
should not be based on a misconception or ignorance of the salient facts.967 

 
6.402 The Victorian Parliament has now enshrined the rights of victims in a Victims’ Charter 

established by the Victims' Charter Act 2006 (Vic).968 The Victims’ Charter allows the 
Secretary to the Department of Justice to provide any person on the victims’ register with 
information pertaining to a relevant offender, such as the length of any sentence imposed, the 
likely date of release and the making of an extended supervision order.969 

Victorian Extended Supervision Scheme  

6.403 The Victims’ Charter specifically recognises the right of a person included on the victims 
register to make a submission to the Adult Parole Board on the types of instructions and 
directions it may give to an offender who is subject to an extended supervision order.970 The 
Victorian extended supervision legislation makes similar provision for submissions to be 
made.971 Before giving an offender any instruction or direction, the Adult Parole Board must 
consider any victim submission in relation to the matter; and may give that submission the 
weight that it sees fit in deciding whether to give an offender an instruction or direction.  

 
6.404 Under the Victorian scheme, the Adult Parole Board must not give a victim’s submission to the 

offender unless doing so is in the interests of fairness and justice and the Board has asked the 
victim whether he/she: 
• consents to the victim submission being provided to the offender; 
• wishes to amend the submission so that it can be provided to the offender; or 
• wishes to withdraw the submission. 

 

                                                      
964  Charles Pollard, ‘Victims and the Criminal Justice System: A New Vision’ (2000) Criminal Law Review  5. 
965  Tracey Booth, ‘Restoring Victims’ Voices: Victim Impact Statements in the Sentencing Process’ (2005) 86 

Reform 59. 
966  R v P (1992) 111 ALR 541. 
967  Ibid 545. 
968  This Act commenced operation on 1 November 2006. 
969  Victims’ Charter Act 2006 (Vic) s 17(2). 
970  Victims’ Charter Act 2006 (Vic) s 17(4). 
971  Serious Sex Offenders Monitoring Act 2005 (Vic) s 16A. 
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6.405 If the victim does not comply with the Board’s request—for example, does not consent to the 
submission being provided to the offender, does not amend the submission in order that the 
offender can be provided with a copy, and does not withdraw the submission—the Board must 
not release a copy to the offender but may reduce the weight it otherwise would have given 
the victim’s submission if the person who made the submission had complied with the 
request.972 

Western Australia 

6.406 Under the Dangerous Sexual Offenders Act 2006 (WA), proceedings under the Act are taken 
to be criminal proceedings.973 Under s 42(4)(b), a court can receive in evidence anything 
relevant contained in ‘any report’ tendered in a proceeding against a person for a serious 
sexual offence. Arguably, this would allow the court to consider a victim impact statement that 
has already been tendered.974  

New Zealand 

6.407 Under the New Zealand scheme, the victim is entitled to be advised of any hearing in relation 
to an extended supervision order.975 The Court is also required to consider the submissions of 
any victims as to whether an extended supervision order should be made.976 Similarly, victims 
must also be advised if the Parole Board imposes any special conditions on an order and 
must have the opportunity to make submissions in relation to the imposition of any such 
conditions.977 

Submissions 

6.408 It was submitted that the rights of victims need to be acknowledged and protected in the 
context of consideration of continuing detention orders.978  

 
6.409 On the other hand, the Mental Health Legal Service advised that courts are obliged to take 

into consideration the views of victims and their families in relation to orders under the Crimes 
(Mental Impairment and Unfitness to be Tried) Act 1997 (Vic) and that to ‘appease’ them, the 
courts have been known to introduce ‘onerous and unnecessary conditions’. It was suggested 
that there is a danger of the same thing happening in relation to continuing detention.979 

                                                      
972  Serious Sex Offenders Monitoring Act 2005 (Vic) s 16B (2) and (3). 
973  Dangerous Sexual Offenders Act 2006 (WA) s 40. 
974  Section 24 of the Sentencing Act 1995 (WA) enables a victim to make a victim impact statement. 
975  Parole Act 2002 (NZ) s 107H(4). 
976  Parole Act 2002 (NZ) s 107H(5) 
977  Parole Act 2002 (NZ) ss 107K(6) and (7). 
978  Submission 2.7 (The Hon. Dianne Hadden MLC, Member for Ballarat Province). 
979  Submission 2.20 (Mental Health Legal Centre). 
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Issues 

6.410 Victims registered on the Victorian Victims’ Register already have a right to make submissions 
to the Adult Parole Board in relation to offenders subject to extended supervision orders. A 
question arises as to whether victims should also have a role in applications or review 
hearings under a continuing detention scheme or in relation to the existing extended 
supervision order scheme.  

 
6.411 It could be argued that submissions made by past victims have no place in a process that is 

not intended to punish the offender for past wrongs, but instead to protect the community from 
future harm. On this basis, it might be submitted, any involvement of victims in the process 
should be limited to submissions relating to the types of conditions on which the offender 
might be placed if supervised in the community, and a right to be notified of the offender’s 
release into the community under either a supervision order or unconditionally. 

Discussion Model 

Issue Description As for Extended Supervision? 

Victims’ 
involvement in a 
post-sentence 
scheme of 
supervision and 
detention 

Victims may be notified of the making of 
an application for a High-Risk Offender 
Order and have the opportunity to make 
submissions in relation to any conditions 
set by the relevant decision making body.  

Yes. 

 
 
 

Question 24  

 If a new post-sentence scheme is introduced in Victoria, should victims have the same rights as 
they currently do under the existing extended supervision order scheme? 
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Chapter 7: Relationship with Existing Schemes 

Introduction 

7.1 The Attorney-General asked the Council to consider how a continuing detention scheme could 
operate against the existing power of the Courts to order an indefinite sentence under the 
Sentencing Act 1991 (Vic) or to place an offender on an extended supervision order under the 
Serious Sex Offenders Monitoring Act 2005 (Vic).  

 
7.2 The offences included in the Victorian indefinite sentencing scheme and post-sentence 

extended supervision scheme are illustrated in Table 15 in Appendix 2 to this paper. This table 
shows which offences are caught by both schemes and which by only one or the other. 

Consultation 

Indefinite Sentences and Serious Offender Provisions 

7.3 In submissions and discussions it was suggested by some that a system of continuing 
detention could simply run alongside the current scheme for indefinite sentences. Although 
issues were raised about the relationship between indefinite sentences and the serious 
offender provisions,980 no issues were raised about the inter-relationship between these two 
schemes and a continuing detention scheme. 

 
7.4 If continuing detention is introduced in Victoria it might be argued that the opportunity should 

be taken for all schemes which address the management of high-risk offenders at sentence, 
during sentence or after their sentence to be compared and, if appropriate, amalgamated. 
However, the significant differences in the offences that make people eligible for these 
schemes may make this a difficult task. 

Extended Supervision Orders 

7.5 At the preliminary meetings and in submissions, it was generally assumed that, should a 
system of continuing detention be introduced, it would operate alongside the current scheme 
of extended supervision orders (ESOs).981 

 
7.6 Some people and organisations were of the view that once the threshold test is met as to 

whether an extended supervision or continuing detention order should be made, there should 
be a presumption that the court will proceed with the least restrictive means reasonably 
available to achieve the purpose of the scheme. Therefore the court would first be required to 
consider whether an extended supervision order was appropriate before considering 
continuing detention. 

 
7.7 Should a continuing detention scheme be introduced, Corrections Victoria suggested there 

may be value in either adding the relevant legislation to the Serious Sex Offenders Monitoring 
Act 2005 (Vic) or repealing the Serious Sex Offenders Monitoring Act 2005 (Vic) and 
consolidating both the extended supervision and the continuing detention schemes.982  

                                                      
980  Submission 2.19 (Director of Public Prosecutions). 
981  For example Submission 1.4 (Corrections Victoria).  
982  Submission 1.4 (Corrections Victoria) 2.  
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7.8 Corrections Victoria recognises that: ‘any continued detention scheme needs to be considered 
in the context of experience to date with the operation of Extended Supervision Orders’, and 
notes that the Serious Sex Offenders Monitoring Act 2005 (Vic): 

has created a number of operational challenges for Corrections Victoria which can be 
broadly clustered into two themes—the need for a 24/7 supervision response to sex 
offenders and for intensive collaboration with other government agencies, in particular the 
Office of Housing.983 

Discussion Model 

Indefinite Sentences 

7.9 One of the main issues that has been raised in relation to indefinite sentences is that 
offenders that are placed on these sentences and do not always receive adequate treatment 
during the nominal period. 

 
7.10 Some possible reforms to the indefinite sentencing scheme have been identified which would 

re-dress this issue and provide some consistency with the proposals for the High Risk 
Offender Order. 

 
7.11 Under the discussion model presented, changes are proposed in the following three areas: 

• risk assessments and offender management—with overall responsibility for these 
functions vested in the High Risk Offender Panel;  

• arrangements as to when and how the offender is released into the community to improve 
flexibility; and 

• when indefinite sentences are reviewed. 
 
7.12 Should a body, such as the suggested High Risk Offender Panel, be established (described 

above [6.26]–[6.35]), it might have similar responsibilities in relation to the assessment of 
offenders where the court is considering the imposition of an indefinite sentence. In such a 
case, the court would have the power to make an order for risk assessment and a draft 
offender management plan. The Lead Authority (Corrections) would produce the draft offender 
management plan and the assessment would be carried out by assessors accredited by the 
High Risk Offender Panel. 

 
7.13 The High Risk Offender Panel could also have responsibility for managing offenders who have 

been placed on an indefinite sentence, in the same way that they would manage offenders 
subject to a High Risk Offender Order. Ongoing structured management might improve the 
likelihood that by the end of the nominal period, the offender will have been provided with 
appropriate programs and other opportunities to change his or her behaviour.  

 
7.14  At present, once the offender has served their nominal period, the sentence is reviewed by 

the court. If the court is satisfied, beyond reasonable doubt, that the offender is still a serious 
danger to the community, then he or she remains in custody. However, if the court is no longer 
satisfied to the requisite standard of proof of the offender’s danger, he or she must be 
discharged from their sentence.984 Once discharged, the offender is then sentenced to a five 
year term of imprisonment, which is served in the community and managed by the Adult 
Parole Board. This period is described as a ‘re-integration period’. 

                                                      
983  Ibid 1.  
984  Sentencing Act 1991 (Vic) s 18M. 
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7.15 It is difficult to assess the efficacy of the re-integration period as at present, of the five 
offenders who have been sentenced to an indefinite sentence, none have had their sentence 
discharged. It is possible that one of the reasons that courts have used this sentence so 
sparingly is that there is a level of discomfort with the high threshold that must be met before 
an offender can be considered for release from a sentence that after the expiration of the 
nominal period, is designed to serve a primarily protective purpose. Further, once the five year 
reintegration period is complete, there is no mechanism by which the offender can be recalled 
despite the original order being termed ‘indefinite’. On this basis it could be argued that the 
current arrangements for the release of an offender are not sufficiently flexible and potentially 
could compromise the safety of the community. 

 
7.16 Similar to the Order for Lifelong Restriction recently introduced in Scotland, under the 

discussion model presented, indefinite sentences would be, as their name suggests, 
indefinite. However, when such a sentence was up for review, the court would be required to 
make a determination of what the least restrictive means of managing the offender’s risk is. If 
it was considered that the offender could be effectively managed in the community, the court 
would have the option of releasing him or her. Alternatively, if it was considered that the 
offender’s risk could not be managed in the community, keeping in mind the interests of 
community safety, then the court could decide to make no order, and the offender returned to 
custody. 

 
7.17 The requirement that the court consider what is the least restrictive alternative would make 

indefinite sentences more consistent with the Victorian Charter of Human Rights and 
Responsibilities as discussed above at [6.273] – [6.275].  

 
7.18 If released, the offender would remain under sentence indefinitely while in the community and 

would be subject to supervision and conditions as deemed appropriate by the court and/or the 
High Risk Offender Panel. If at any time the offender breached his or her conditions or 
displayed behaviour that was concerning, he or she could be returned to detention. This would 
streamline the management of offenders on indefinite sentences with offenders on High Risk 
Offender Orders who are also under supervision in the community. 

 
7.19 It is also proposed that indefinite sentences are reviewed six months prior to the end of the 

nominal period, as opposed to the current situation where the sentence is reviewed once the 
nominal period has expired. This would allow time for new offender management plans to be 
drawn up for the post-nominal period of incarceration or supervised conditional release into 
the community.  

 

Question 25  

 If a new post-sentence scheme is introduced in Victoria, should any changes be made to: 

(a) the way indefinite sentences are structured are the Sentencing Act 1991 (Vic)?  

(b) the way offenders under an indefinite sentence are managed? 
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Serious Offender Provisions 

7.20 Under the discussion model, no changes to the application of the serious offender provisions 
are proposed. If an offender is sentenced to a longer than proportionate sentence under the 
serious offender provisions, an application for a HRO Order could still be made during the 
offender’s sentence. If a court exercised its discretion not to impose a longer than 
proportionate sentence under the serious offender provisions, this would not preclude an 
application for a HRO being made at a later stage provided the offender is eligible under the 
scheme. 

 
7.21 The Director of Public Prosecutions has also raised a specific issue concerning the 

relationship between the indefinite sentence and serious offender provisions in the Sentencing 
Act 1991 (Vic) (discussed above [4.27]–[4.28]).985 This could be addressed by a legislative 
amendment to clarify whether a declaration that the offender is a serious offender pursuant to 
the legislation is required in circumstances where an indefinite sentence is made. 

 

Question 26  

 If a new post-sentence scheme is introduced in Victoria, should any changes be made to the 
existing serious offender provisions under the Sentencing Act 1991 (Vic)? 

 
 

Extended Supervision Orders 

7.22 Under the model presented, the current Victorian post-sentence extended supervision scheme 
would be replaced by a new post-sentence scheme which provided for a High-Risk Offender 
Order (HRO Order). Offenders subject to HRO Orders could be managed either in the 
community (as under the current ESO scheme) or in custody,  depending on what option was 
the least restrictive means of managing the offender’s risk. These offenders would come 
under the supervision of the HRO Panel rather than the Adult Parole Board (as is currently the 
case for offenders subject to ESOs).  

 
7.23 If the model presented in this paper was introduced, the legislation creating the extended 

supervision scheme would have to be either significantly amended or repealed. The orders of 
those who are currently subject to extended supervision orders may also need to be reviewed 
to ensure their consistency with the new scheme.  

 
7.24 The question of whether a separate continuing detention scheme should be introduced to 

operate alongside the current extended supervision scheme, or whether both should be 
integrated into one streamlined scheme is raised in Question 3 at page 102 above.  

 

                                                      
985  Submission 2.19 (Director of Public Prosecutions). 
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Appendix 1: Case Studies 

Case Study 1:  TSL v Secretary to the Department of Justice (Vic)986 

The sentence—On 16 November 2001 the appellant (‘TSL’) who was then aged 24 was sentenced as serious 
sexual offender987 in the County Court for ten relevant offences to a total effective sentence of four years and 
three months’ imprisonment with a non-parole period of two years and three months.988 The offender was 
released on parole on 13 February 2004 but his parole was cancelled on 28 July 2004 and he was returned to 
prison, completing his sentence on 7 July 2006.  
The extended supervision order—On 10 April 2006 the Secretary applied to the County Court for an 
extended supervision order (ESO) for five years, on the grounds that if the offender were not made subject to 
an ESO there was a high degree of probability that he was likely to commit a relevant offence (including 
sexual penetration of a child between 10 and 16 and indecent act with a child under 16 years) if released in the 
community on completion of his sentence. Two assessment reports were filed, one on behalf of the Secretary 
and one on behalf of the appellant.989 

On 21 June 2006 the judge made an ESO declaring that the court was satisfied to the required standard that the 
appellant was likely to commit a relevant offence if released in the community without being placed on an 
ESO. The ESO contained the mandatory conditions required under the scheme and a suppression order was 
granted in relation to any information that might enable the identification of the appellant and in relation to the 
content of the two assessment reports. The judge’s reasons for the decision were also restricted. 

The appeal against the ESO—The appellant appealed against the ESO on the ground that the judge erred in 
ruling that the appellant represented a high degree of probability of likelihood of reoffending. The Court of 
Appeal expedited the appeal because it affected ‘the liberty of a person who is no longer serving a sentence’.  

The Court of Appeal pointed out that the reference in the Victorian Act to ‘monitoring’ is an ‘understatement of the 
restrictions imposed on a person subject to an extended supervision order’ pointing out that the person is obliged 
to comply with conditions, including obeying lawful instructions and directions of the Adult Parole Board. The 
conditions that had been imposed on the appellant included: 
• to reside at a specified ESO temporary accommodation unit;  
• not to leave this residence unless he was in the company of an approved escort; 
• to adhere to a curfew, report as and when directed, to not use the internet; and  
• to obey ten other restrictions. 
Limits of the Court of Appeal’s power on hearing an appeal—The Court of Appeal pointed out that under the 
Victorian scheme, the Court of Appeal has no power to vary the terms of an extended supervision order. The 
Court of Appeal can only revoke or confirm and order. An order can be revived but not varied.  

The Court of Appeal’s decision—The Court of Appeal held that the judge who made the original decision had 
focussed unduly on the matters set out in the legislation that the medical expert is obliged to address in preparing 
an assessment report. These are not necessarily the same matters that the court must address in making its 
decision whether to make an ESO, although the matters that the court must address may include the matters 
considered by the medical expert. However there are also other things that the court will consider such as the 
sentencing remarks of the judge who originally sentenced the offender for the offence(s) that made him/her an 
eligible offender. As the Court of Appeal had no power to remit the application for an ESO back to the original 
court for reconsideration, the Court of Appeal was left with the choice to confirm the order as it was or to revoke 
the order. In the circumstances, the Court of Appeal revoked the ESO. 

                                                      
986  TSL v Secretary to the Department of Justice [2006] VSCA 199 (Unreported, Callaway, AP, Buchanan JA 

and Coldrey AJA, 26 September 2006). 
987  See [4.20]–[4.26] for a discussion of the serious sexual offender scheme. 
988  TSL v Secretary to the Department of Justice [2006] VSCA 199 (Unreported, Callaway, AP, Buchanan JA 

and Coldrey AJA, 26 September 2006) [2]. 
989  Assessment reports are discussed above at [6.138]–[6.140] (under ‘Extended Supervision Orders’). 
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Case Study 2:  Fardon v Attorney-General (QLD) 

The sentence—Robert John Fardon was convicted on 30 June 1989 of rape, sodomy and assault occasioning 
bodily harm. He was sentenced to 14 years’ imprisonment, which expired on or about 30 June 2003.  

Continuing detention—On 17 June 2003 the Attorney-General applied to the Supreme Court of Queensland for 
an interim detention order and a continuing detention order.990 Fardon was detained pursuant to a serious of 
interim orders made on 27 June 2003, 31 July 2003 and 2 October 2003. 
On 6 November 2003 Justice White made an order that Fardon be subject to continuing detention for an indefinite 
period for ‘control, care and treatment’.991 The Court was satisfied that Fardon was a serious danger to the 
community in that there was an unacceptable risk that he would commit a serious sexual offence if released from 
custody. In determining that the risk could not be managed by a supervision order, the Court pointed out that 
Fardon had: 
• failed to participate in therapy, which would address his ‘inner world’ and provide him with risk minimisation 

strategies relating to his violent sexual offending or alcohol and drug relapse prevention;  

• been determined to maintain independence from authorities by being defiant; and 

• refused to take responsibility for his rehabilitation and engage in appropriate treatment. 

Validity of the Act—An application was made challenging the constitutional validity of the act under which the 
order for continuing detention was made – the Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) (‘the Act’). 
The issue was whether the Act was invalid as ‘it vests in the Supreme Court functions that are incompatible with 
its role as a repository of the judicial power of the Commonwealth’.992 The Queensland Court of Appeal held that 
the Act was not in breach of the Constitution.993 This decision was affirmed by the majority of the High Court.994 

The First Review—On 1 November 2004 the Attorney-General made an application to the Queensland Supreme 
Court for review of the order for continuing detention.995 On 11 May 2005 Justice Moynihan ordered that Fardon 
continue to be the subject of a continuing detention order.996 After considering evidence relating to events 
subsequent to the initial order, His Honour was satisfied that Fardon remained a ‘serious risk to the community [in 
that] there was an unacceptable risk he would commit a serious sexual offence if released’.997 The major risk 
factors identified were stress, anxiety, relapse to substance abuse and inadequate support. Other issues 
included: 
• the potential for sexual violence and paraphilias; 

• the attitude to sexually violent offending and victims; 

• his denial and minimization of offending; 

• his negative attitude towards intervention.  

The Court did, however, acknowledge Fardon’s significant and positive efforts and noted that a graduated and 
supported release program was a viable option for the future. 

                                                      
990  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) ss 8 and 13(5). 
991  Attorney General (Qld) v Fardon [2003] QSC 379, [102]. 
992   Fardon v Attorney-General (Qld) (2004) 210 ALR 50 [25] per McHugh J. 
993  Attorney-General (Qld) v Fardon [2003] QCA 416. 
994  Fardon v Attorney-General (Qld) (2004) 210 ALR 50 (Kirby J dissenting). 
995  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 27. 
996  Attorney-General (Qld) v Fardon [2005] QSC 137. 
997  Attorney-General (Qld) v Fardon [2005] QSC 137 [115]. 
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Interpretation of Review Provisions of the Act—Fardon made an application in relation to the section of the 
Act which provides that ‘the court must review the order at the end of 1 year after the order first has effect’ to the 
Queensland Supreme Court.998 He sought a declaration that this section required that the first annual review 
should have taken place by 6 November 2004 and the second review should have been completed by 6 
November 2005. On 27 January 2006, the court held that there was no obligation to complete a review by making 
a determination within one year. The requirement that the court ‘review’ the order at the end of one year is 
satisfied by the commencement of the review process (not the final determination). The Court also held that the 
relevant section does not require second and subsequent reviews by the anniversary of the initial continuing 
detention order taking effect.999 Subsequent reviews are required at intervals of ‘not more than 1 year after the 
last review was made’.1000  

Fardon also made an application at this time for the order for continuing detention to be rescinded. The court held 
that the order could only be rescinded by an order made on the hearing of an application for review. As the 
present application did not give rise to such a hearing, the court had no basis on which to rescind the order. 1001 

The Second Review—The Attorney-General applied for the second annual review of the continuing detention 
order on 10 May 2006. On 27 September 2006 the Court held that the respondent was a serious danger to the 
community in the absence of a continuing detention order or a supervision order. In these circumstances, the 
court is empowered either to order that the individual continue to be subject to a continuing detention order or be 
released from custody subject to a supervision order. The court found that adequate protection of the community 
could be achieved on Fardon’s release if there was a supervision order with intensive conditions in place. The 
draft supervision order which was originally before the court did not include all the necessary conditions so final 
determination of the matter was adjourned to address this. On 8 November 2006 the order for continuing 
detention was rescinded by Justice Lyons. The Court then made a supervision order setting out 32 conditions to 
which Fardon is subject for the next ten years.1002 These include the requirements that Fardon receive special 
support and supervision in the first three months as well as conditions detailing areas that he is not allowed to 
attend without permission. 

Appeal—The Attorney–General of Queensland appealed the Court’s decision to release Fardon into the 
community on the grounds that Her Honour erred in finding that Fardon would not be a serious danger to the 
community if released from custody subject to conditions.1003 The Court of Appeal dismissed the appeal on the 
basis that the judge at first instance rightly considered that: 

If supervision of a prisoner…will ensure adequate community protection, then an order for 
supervision of a prisoner…will ordinarily be preferable to continuing detention orders because 
offenders, having fully served their sentence, should not be deprived of their liberty unless it is a 
clear requirement of the Dangerous Prisoners (Sexual Offences) Act 2003.1004 

Petition—Fardon has also petitioned the Human Rights Committee of the United Nations under the provisions of 
the First Optional Protocol to the International Convention on Civil and Political Rights.1005 It should be noted 
that the opinion of the Committee is not binding in Australia, however it is a persuasive argument which is, at the 
very least, considered by the State. 

 
 

                                                      
998  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 27. 
999  Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld) s 27(1). 
1000  Fardon v Attorney General (Qld) [2006] QSC 005. 
1001   Fardon v Attorney General (Qld) [2006] QSC 005 [35]. 
1002  Attorney-General (Qld) v Fardon [2006] QSC 336. 
1003  Attorney-General (Qld) v Fardon [2006] QSA 512. 
1004  Ibid [26]. This is consistent with the approach taken in Attorney-General (Qld) v Francis [2006] QSA 324. 
1005  Telephone Communication with Susan Bothmann, Coordinator, Prisoner’s Legal Service Inc, Queensland 26 

October 2006. 



 

216 High-Risk Offenders: Post-Sentence Supervision and Detention Discussion and Options Paper 

Appendix 2: Tables 

Table 10:  Legislation Enabling Indefinite Detention 

Jurisdiction  Act 

NT  Sentencing Act 1995 - s 65 (violent offenders convicted of a crime for which a life sentence 
may be imposed can be sentenced to an indefinite term of imprisonment by the Supreme 
Court, where the court considers the prisoner to be a serious danger to the community). 

Qld  Penalties and Sentences Act 1992 - s 163 (violent offender who presents a serious danger 
to the community can be detained indefinitely). 
Criminal Law Amendment Act 1945 – s 18 (sex offender incapable of exercising control 
over sexual instincts). 

SA  Criminal Law (Sentencing) Act 1988 - s 23 (sex offender incapable of controlling or 
unwilling to control sexual instincts). 

Tas Sentencing Act 1997 - s 19 (dangerous offender convicted of a violent crime). 

Vic  Sentencing Act 1991 - s 18A (offender convicted of a serious offence and high probability 
that offender is a danger to the community). 

WA  Sentencing Act 1995 - s 98 (superior court may impose indefinite imprisonment where if 
released, the offender would pose a danger to society). 

 

Table 11:  Australian Parole Provisions 

Jurisdiction Act Sections 

ACT Crimes (Sentence Administration) Act 2005 Chapter 7 

Cth Crimes Act 1914  Part 1B, Div 5 

NSW Crimes (Administration of Sentences) Act 1999 Part 6 

NT Parole of Prisoners Act 1971 S 5 

Qld Corrective Services Act 2000 Chapter 5 

SA Correctional Services Act 1982 Part 6 

Tas Corrections Act 1997 Part 8 

Vic Corrections Act 1986 Part 8, Div 5 

WA Sentence Administration Act 2003 Ss 13-48. 

 

Table 12:  Provisions for the Post-sentence Supervision of Sex-Offenders 

Jurisdiction Act Section(s) 

NSW Crimes (Serious Sex Offenders) Act 2006  6 to 13 

Qld Dangerous Prisoners (Sexual Offenders) Act 2003 13 

SA Criminal Law (Sentencing) Act  24 

Vic Serious Sex Offenders Monitoring Act 2005  
Nb note the Corrections And Other Justice Legislation (Amendment) 
Bill – second reading 9 August 2006. 

5 

WA Dangerous Sexual Offenders Act 2006 17(1)(b) 
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Table 13:  Australian National Child (Sex) Offender Register 

Jurisdiction Act Section Register 

ACT Crimes (Child Sex Offenders) Act 
2005 

117–122 Child Sex Offenders Register 

NSW Child Protection (Offenders 
Registration) Act 2000 

19–19B Child Protection Register 

NT Child Protection (Offender Reporting 
And Registration) Act 2004 

64–68 Child Protection Offender Register 

Qld Child Protection (Offender Reporting) 
Act 2004 

68–74 Child Protection Register  

SA Child Sex Offenders Registration 
Bill 20061006 

60-63 Register of Child Sex Offenders 

Tas Community Protection (Offender 
Reporting) Act 2005 

42-45 Community Protection Offender 
Register 

Vic Sex Offenders Registration Act 2004 62–66D Sex Offender Register 

WA Community Protection (Offender 
Reporting) Act 2004 

80–84 Community Protection Offender 
Register 

 
 

                                                      
1006 Laid on the table and read a first time 21 June 2006. 
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Table 14: Successful applications for supervision or detention orders (reported decisions) in QLD 

 CONTINUING DETENTION ORDER 
Surname Citation Date of order Length of 

order 
Order 

expires 
Beattie A-G v Beattie [2006] QSC 322 26/10/2006 Indefinite Indefinite 

Fardon See below under heading ‘Supervision Order’ - -  -  

Francis See below under heading ‘Supervision Order’ - - - 

Pearce A-G v Pearce [2005] QSC 314 (16 August 2005) 16/08/2005 Indefinite Indefinite 

Robinson A-G v Robinson [2006] QSC 328 (1 November 2006) 01/11/2006 Indefinite Indefinite 

Waghorn A-G v Waghorn [2006] QSC 171 (14 July 2006) 14/07/2006 Indefinite Indefinite 

Yeo A-G v Yeo [2006] QSC 063 (3 April 2006) 3/04/2006 Indefinite Indefinite 

SUPERVISION ORDER 

Surname Citation Date of order Length of 
order 

Order 
expires 

B (No 1) A-G v B [2006] QSC 227 (28 August 2006) 28/08/2006 10 years 31/08/2016 

B (No 2) A-G v B [2006] QSC 330 (3 November 2006) 27/11/2006 20 years 27/11/2026 

Bickle A-G v Bickle [2006] QSC 130 (2 June 2006) 2/06/2006 20 years 2/06/2026 

Fardon 20-21 July Review of CDO. 27/09/06 supervision order 
to be issued, terms to be finalised and matter re-listed 
within 30 days. 
A-G v Fardon [2005] QSC 137 (11 May 2005) 
A-G v Fardon [2003] QSC 379 (6 November 2003) 
A-G v Fardon [2003] QSC 331 (2 October 2003) 
A-G v Fardon [2003] QSC 200 (9 July 2003) 

   

Foy A-G v Foy [2004] QSC 428 (30 November 2004); A-G v 
Foy [2005] QSC 1 (6 January 2005); DPP v Foy [2006] 
QSC 45 (13 March 2006); A-G v Foy [2006] QSC 143 
(14 June 2006) 

6/01/2005 10 years 31/12/2014 

Francis Welford, A-G v Francis [2004] QSC 128 (5 May 2004); 
Welford, A-G for the State of Qld v Francis [2004] QSC 
233 (13 August 2004) [Order for continuing detention 
granted]; A-G v Francis [2005] QSC 381 (21 December 
2005) [Application for review of continuing detention 
order—CDO confirmed]; A-G v Francis [2006] QCA 
372 (26 September 2006); A-G v Francis [2006] QCA 
324 (30 August 2006) [Appeal against detention order 
allowed on 20 August 2006. Supervision order 
granted to take effect on 28 September 2006]. 

26/09/2006 6 years  28/09/2012 

Friend A-G v Friend [2006] QSC 131 (2 June 2006) 2/06/2006 10 years 2/06/2016 

G A-G v G [2005] QSC 71 (31 March 2005) 31/03/2005 Until 
23/08/2009 

23/08/2009 

Hansen A-G v Hansen [2006] QSC 35 (6 March 2006) 6/03/2006 20 years 5/03/2026 

McLean A-G v McLean [2006] QSC 137 (17 May 2006) 17/05/2006 5 years 17/08/2011 

O’Rourke A-G v O'Rourke [2006] QSC 196 (14 August 2006) 14/08/2006 10 years 8/09/2016 

Sutherland A-G v Sutherland [2006] QSC 268 27/09/2006 20 years 29/09/2026 

Toms A-G v Toms [2006] QSC 298 (20 October 2006) 20/10/2006 5 years 8/11/2011 

Twigge A-G v Twigge [2006] QSC 107 (17 May 2006) 17/05/2006 8 years 3/06/2014 

Van 
Dessel 

A-G v Van Dessel [2006] QSC 16 (10 February 2006); 
A-G v Van Dessel [2006] QCA 285 (4 August 2006) 

10/02/2006 20 years 
(after 
appeal) 

23/02/2026 
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Table 15: Relevant Offences under Victorian Indefinite Sentencing and Post-Sentence Extended 
Supervision Schemes 

Offences which trigger eligibility under 
scheme 

Indefinite 
Sentences* 

Extended Supervision Orders* 

Murder Yes   

Manslaughter Yes  

Defensive homicide Yes  

Icsi Yes   

Threats to kill Yes  

Rape Yes Yes (where victim is a child) 

Assault with intent to rape Yes Yes (where victim is a child) 

Incest Yes  Yes 

Sexual penetration of a child under 16 Yes Yes 

Maintaining a sexual relationship with a 
child under 16 

Yes Yes 

Abduction/detention Yes Yes (where victim is a child) 

Abduction of a child under 16 Yes Yes  

Kidnapping Yes  

Armed robbery Yes  

Sexual penetration of 16 or 17 year old  Yes 

Sexual penetration of a person with 
impaired mental functioning 

 Yes (where victim is a child) 

Sexual penetration of resident of a 
residential facility 

 Yes (where victim is a child) 

Indecent assault  Yes (where victim is a child) 

Indecent act with a child under 16  Yes 

Indecent act with a 16 year old child  Yes 

Indecent act with person with impaired 
mental functioning 

 Yes (where victim is a child) 

Indecent act with resident of a residential 
facility 

 Yes (where victim is a child) 

Administration of drugs  Yes (where victim is a child) 

Occupier permitting unlawful sexual 
penetration 

 Yes (where victim is a child) 

Procuring sexual penetration by threats or 
fraud 

 Yes (where victim is a child) 

Procuring sexual penetration of a child 
under 16 

 Yes 

Bestiality  Yes 

Soliciting acts of sexual 
penetration/indecent acts 

 Yes 

Aggravated sexual servitude  Yes 

Aggravated deceptive recruiting for 
commercial sexual services 

 Yes 

Being a convicted sex offender and loitering 
near schools 

 Yes 

Production of child pornography  Yes 

Procurement of a minor for child 
pornography  

 Yes 
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Offences which trigger eligibility under 
scheme 

Indefinite 
Sentences* 

Extended Supervision Orders* 

Possession of child pornography  Yes 

Sexual performance including a minor  Yes 

Burglary  Yes , in circumstances where the offender 
entered with intent to commit a sexual 
offence against a child 

Aggravated burglary  Yes , in circumstances where the offender 
entered with intent to commit a sexual 
offence against a child 

Causing or inducing a child to take part in 
prostitution  

 Yes 

Obtaining payment for sexual services 
provided by a child 

 Yes 

Agreement for the provision of sexual 
services by a child 

 Yes 

Allowing a child to take part in prostitution  Yes 

Publication or transmission of child 
pornography 

 Yes 

Commonwealth offences involving sexual 
penetration of a child outside Australia 

 Yes 

Commonwealth offences of trafficking in 
children  

 Yes, where the purpose of trafficking is to 
provide sexual services 

Commonwealth offence of sexual conduct 
with a child under 16 outside Australia 

 Yes 

Commonwealth offence of inducing sexual 
conduct with a child under 16 outside 
Australia  

 Yes 

Commonwealth offence of using a carriage 
service for child pornography material 

 Yes 

Commonwealth offence of possessing, 
controlling, producing, supplying or 
obtaining child pornography material for 
use through a carriage service 

 Yes 

Commonwealth offence of using a carriage 
service for child abuse material 

 Yes 

Commonwealth offence of possessing, 
controlling, producing, supplying or 
obtaining child abuse material 

 Yes 

Commonwealth offence of using a carriage 
service to procure persons under 16 years 

 Yes 

Commonwealth offence of using a carriage 
service to ‘groom’ persons under 16 years 

 Yes 

Commonwealth offence of sexual servitude  Yes (where victim is a child) 

Commonwealth offence of deceptive 
recruiting for sexual servitude 

 Yes (where victim is a child) 

Offences under the Customs Act 1901 in 
relation to child pornography and child 
abuse material 

 Yes 

*Transitional offences in the legislation have not been included here. The schemes also cover attempts and conspiracies to 
commit the offences in the table. 
 



 

  221 

Appendix 3: Submissions 

Stage 1 – Pre-Issues Paper: Preliminary Submissions 

Number Date Received Organisation 
1.1 18/07/2006 Confidential 
1.2 20/07/2006 CASA Forum 
1.3 27/07/2006 Victoria Legal Aid 
1.4 31/07/2006 Corrections Victoria 
1.5 03/08/2006 The Criminal Bar Association 
1.6 03/08/2006 The Victorian Bar Council 
1.7 23/08/2006 Victoria Police 
 

Stage 2 — Issues Paper: Submissions on Issues Paper  

Number Date Received Person / Organisation 
2.1 04/09/2006 Confidential 
2.2 05/09/2006 Confidential 
2.3 06/09/2006 Confidential 
2.4 09/09/2006 Confidential 
2.5 09/09/2006 Confidential 
2.6 12/09/2006 Victorian Criminal Justice Coalition 
2.7 12/09/2006 Dianne Hadden MLC (Member for Ballarat) 
2.8 13/09/2006 Confidential 
2.9 08/09/2006 Confidential 
2.10 07/09/2006 Confidential 
2.11 16/09/2006 Crime Victims Support Association 
2.12 14/09/2006 Lynne Eccleston, Melbourne University 
2.13 18/09/2006 Sharon Healey 
2.14 18/09/2006 Victoria Legal Aid 
2.15 19/09/2006 Forensicare (Professor James Ogloff) 
2.16 19/09/2006 Confidential 
2.17 19/09/2006 Confidential 
2.18 20/09/2006 Confidential 
2.19 20/09/2006 Director of Public Prosecutions 
2.20 20/09/2006 Mental Health Legal Centre 
2.21 20/09/2006 Confidential 
2.22 22/09/2002 Confidential 
2.23 28/09/2006 Confidential 
2.24 25/10/2006 Forensicare (Professor Paul Mullen)  
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