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Summary of issues for consideration

The Sentencing Advisory Council has been asked to review the maximum penalties for approximately 
250 of the most serious criminal offences in Victoria to be contained in a new Crimes Bill. As part of this 
review, the Council has been requested to set out the general principles upon which the scale of maximum 
penalties will be based and to consider whether any changes should be made to the existing penalty scale. 

In this paper, the first of several in this review, the Council sets out a number of purposes for which 
maximum penalties have been set or altered in the past. Some of these purposes stem from fundamental 
legal principles and are commonly accepted as integral to the setting of maximum penalties. Other purposes 
are less well established. The latter purposes are set out to stimulate discussion; their inclusion does not 
imply that the Council believes they should necessarily inform the setting of maximum penalties in the future.

The purpose of this paper is to facilitate discussion of which principles and purposes should have a place in 
the future setting or reviewing of maximum penalties, the issues that they raise and how they interrelate.

Principles and purposes of maximum penalties
There are two overarching principles that inform the setting of maximum penalties: the rule of law and 
the principle of proportionality or ‘just punishment’. From these principles flow four commonly accepted 
purposes or functions of maximum penalties. A maximum penalty should:

1. place a clear, legally defined upper limit on the sentencing court’s power to punish, deter and 
rehabilitate an offender, denounce the offender’s conduct, deter others (general deterrence) and to 
protect the community from the offender;

2. clearly and accessibly set out the maximum consequence that a person will face if he or she engages 
in the conduct prohibited by the relevant offence;

3. indicate the views of parliament (and thereby the community) and provide guidance to the judiciary 
about the relative seriousness of an offence compared with other criminal offences; and

4. establish the outer or upper limits of the punishment that is proportionate to the offence, providing 
adequate ‘space’ for sentencing the worst example of the offence by the worst offender.

A fifth purpose that has been contemplated is that a maximum penalty should be set at a sufficient level to 
deter would-be offenders from committing the offence (general deterrence). A question for the Council 
to consider is whether, and if so to what extent, it is appropriate to set maximum penalties with the aim of 
deterring crime.

In 1989 the Victorian Sentencing Task Force developed a principled approach to setting statutory maximum 
penalties based on these five purposes. However, since that time, some maximum penalties have been 
individually increased to express parliament’s denunciation of certain conduct, often in the wake of a 
particularly bad example of an offence receiving attention in the media. Other maximum penalties have been 
circumvented to allow for the disproportionate sentencing of offenders, relying on the objective of 
community protection. Changes to maximum penalties that have occurred in response to perceived community 
outcry have, on occasion, eroded the principled approach established during the Sentencing Task Force’s 
review. The Council is seeking comments on whether denunciation and community protection have a role 
to play in setting maximum penalties, or whether their role is better confined to the sentencing process.

In addition to the rule of law and the principle of proportionality, a third principle may be relevant to the 
setting of maximum penalties: the principle of parsimony. Although a key principle in Victorian sentencing 
and human rights law, parsimony has not been expressly recognised as a principle relevant to the setting 
of maximum penalties. Applied to the setting of maximum penalties, the principle of parsimony would 
require a maximum penalty to be set at the lowest level that achieves its intended purposes. This principle is 
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arguably implicit in the current Victorian penalty structure, given the setting of different maximum penalties 
for each offence within a defined penalty scale. This contrasts with Tasmania, for example, where the 
statutory maximum penalty for almost all indictable offences is 21 years’ imprisonment. The Council is 
seeking comments on whether the principle of parsimony is relevant to setting maximum penalties.

The Council is also seeking views on some of the issues raised in relation to the current Victorian penalty 
scale (see further [6.1]–[6.18]).

Special categories of offence
Consideration of what purposes maximum penalties should serve raises particular issues in relation to some 
offences or categories of offences. The Council is seeking comments on these issues.

1. Incomplete offences (discussed at [5.2]–[5.29]): How should attempts, conspiracy, incitement and 
preparatory offences be ranked in terms of seriousness, and how do they compare with complete 
offences? Are there any justifications for the current inconsistent approach to the maximum penalties 
for complete and ‘incomplete’ offences?

2. Criminal justice system offences (discussed at [5.30]–[5.36]): How serious are offences such as being 
an accessory to an indictable offence, attempting to pervert the course of justice and contempt, 
compared with one another and with other offences? How does harm to the criminal justice system 
compare to other harms? What maximum penalties should they attract?

3. Offences that risk harm (discussed at [5.37]–[5.44]): How do offences that risk harm, such as 
endangerment and threat offences, compare in terms of seriousness with offences where the offender 
has caused actual harm?

4. Aggravated and repeat offences (discussed at [5.45]–[5.71]):

• Repeat offences: Should there be separate (higher) maximum penalties for repeat offences, or 
should the maximum penalty for each offence be sufficient to encompass repeat offending?

• Continuing criminal enterprise offenders: What effect do provisions that double the existing 
maximum penalty for some offences have upon the overall scheme of maximum penalties in terms 
of consistency and coherency?

• Serious offender provisions: What effect does the existence of these provisions have on the overall 
consistency of the maximum penalty scheme? Do the maximum penalties for offences included 
within the serious offender provisions need to be high enough to encompass disproportionate 
sentences, as suggested by the provisions?

• Continuing or course of conduct offences: Must the maximum penalties for these offences be high 
enough to encompass the seriousness of the offender having committed multiple criminal acts 
over a period of time, even though they are charged as single offences?

Next steps
The Council will be meeting with criminal justice and other professional organisations from October 2010 
to discuss the issues raised in this paper. The Council also welcomes comments and views from any member 
of the community on these issues.

The Council has been requested to take into account current sentencing practices and community attitudes 
to relative offence seriousness. At the same time as consulting on the issues raised in this paper, the Council 
will be engaging with the community on the seriousness of offences and analysing data on sentencing 
practices. The results of the Council’s community engagement, data analysis and consultation will be brought 
together in a discussion and options paper to be released in 2011, in which formal submissions will be sought.

The Council will provide its final advice to the Attorney-General within six months of receiving the Crimes Bill.
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1. Purpose and background

Terms of reference
1.1 The Attorney-General has requested the Sentencing Advisory Council to consider the 

appropriateness of the maximum penalties for criminal offences to be included in a new Crimes Bill. 
The Council is requested to consider the maximum penalty for each offence in order to ensure that 
it is positioned appropriately in the hierarchy.

1.2 In making its recommendations, the Council is requested to:

• articulate the general principles upon which a scale of offence penalties should be based;

• consider whether any changes should be made to the existing penalty scale;

• take into account current sentencing practices; and

• take into account community attitudes towards relative offence seriousness.

The Council is to provide this advice within six months of receiving the Crimes Bill.

Context
1.3 The project complements a larger initiative by the Department of Justice to systematically review 

the Crimes Act 1958 (Vic) and related legislation and replace them with a new Crimes Bill that 
clarifies and modernises the criminal law.1 The last consolidation of the Crimes Act 1958 (Vic) was 
over fifty years ago, and since then over 1,500 amendments to the Act have been passed.

1.4 This reference represents the first systematic review of maximum penalties in Victoria since 1989, 
when the Sentencing Task Force reviewed maximum penalties, resulting in an overhaul of the 
maximum penalties in the Crimes Act 1958 (Vic).2 In the succeeding two decades, Victoria’s serious 
offences and their statutory maxima have developed in an ad hoc fashion. New offences have been 
introduced and maximum penalties for existing offences have been individually altered without 
detailed consideration of their relationship with other offences within the overall penalty structure. 
In the meantime, community attitudes to some offences (such as, for example, culpable driving 
causing death) have changed. The result of this confluence of factors is that the overall coherence of 
the maximum penalty framework has been weakened and may not reflect community perceptions 
about relative offence seriousness.

1.5 The purpose of the Council’s review of the Crimes Bill maximum penalties is to ensure that they are 
logical, coherent and consistent. The new Crimes Bill will include approximately 250 serious offences 
in Victoria comprising:

• offences from the current Crimes Act 1958 (Vic);

• related common law offences;

• related offences from the Summary Offences Act 1966 (Vic) and the Evidence (Miscellaneous 
Provisions) Act 1958 (Vic); and 

• offences from the Drugs, Poisons and Controlled Substances Act 1981 (Vic).

1 See further Attorney-General (Victoria), New Directions for the Victorian Justice System 2004–2014: Attorney-
General’s Justice Statement 1 (May 2004).

2 Sentencing Task Force, Victoria, Review of Statutory Maximum Penalties in Victoria: Report to the Attorney-General 
(written for the Sentencing Task Force by Richard G Fox and Arie Freiberg) (1989). See also Richard G Fox, ‘Order 
Out of Chaos: Victoria’s New Maximum Penalty Structure’ (1991) 17 Monash University Law Review 106, 106, 126.
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Purpose and scope

Scope of the review

1.6 The Council’s review of maximum penalties will build upon prior reviews and extensive philosophical 
literature to create a maximum penalty structure that is fair, systematic, coherent and logical. The 
sources of information that the Council will draw upon in setting these principles are:

• community attitudes to relative offence seriousness – the Council will consider community views 
about relative offence seriousness through a series of community panels and through an online 
forum at <http://talksentencing.vic.gov.au>;

• sentencing practices – these provide a window into the relative seriousness of different offences, 
based on an accumulation of cases in which the gravity of the offence has been considered;

• literature about the purposes that statutory maximum penalties should serve in the criminal 
justice system and issues relating to these purposes, as well as an analysis of the purposes that 
have guided the setting of maximum penalties by parliament in the twenty years since the 
Sentencing Task Force’s review; and

• the views of expert stakeholders and interested members of the community about which 
principles and purposes that have underpinned the setting of maximum penalties in the past 
should continue to play a role in setting maximum penalties in this review and in the future – this 
paper is intended to assist the Council in seeking those views.

1.7 The Council will not be examining matters relating to the elements of offences or charging practices, 
sentencing practices (except in terms of what they show about relative offence seriousness) or 
arguments for or against mandatory minimum sentences. The Council will be restricting its review 
to maximum penalties of imprisonment for the relevant offences and will not be reviewing maximum 
fines or maximum lengths of other sentencing dispositions.

Scope of this paper

1.8 The aim of this paper is to facilitate discussion of and comment on the principles and purposes that 
should provide the framework for the Council’s review of the maximum penalties contained in the 
Crimes Bill. This paper focuses on the issues raised in relation to the first two tasks referred to the 
Council by the Attorney-General:

1. the general principles relevant to setting maximum penalties; and 

2. the adequacy of the existing penalty scale.

1.9 The principles that are relevant to setting maximum penalties have been developed and considered 
over decades.3 This paper is not intended to be an exhaustive examination of the issues raised but 
rather to stimulate discussion of the principles and purposes that are relevant to setting maximum 
penalties, how they might operate in practice and the issues that they raise (for example, in relation to 
categories of offences such as ‘incomplete’ or inchoate). It also provides information about the current 
penalty scale and seeks to elicit comments on the adequacy of that scale and any suggestions for reform.

1.10 The Council will use the comments and discussion generated by this paper, together with the 
results of its research, community engagement and analysis of sentencing practices, to inform a 
more comprehensive discussion and options paper, which will be released in early 2011 and will be 
accompanied by a call for submissions.

3 See for example, Sentencing Task Force, Victoria, above n 2; Andrew von Hirsch, ‘Commensurability and Crime 
Prevention: Evaluating Formal Sentencing Structures and Their Rationale’ (1983) 74(1) Journal of Criminal Law 
and Criminology 209. See also Sentencing Advisory Council, Maximum Penalties for Drink Driving Offences (2005); 
Sentencing Advisory Council, Maximum Penalties for Preparatory Offences (2007); Sentencing Advisory Council, 
Maximum Penalty for Negligently Causing Serious Injury (2007); Sentencing Advisory Council, Breaching Intervention 
Orders (2008); Sentencing Advisory Council, Maximum Penalties for Sexual Penetration with a Child Under 16 (2009).
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2. What is a maximum penalty?

The maximum penalty for an offence
2.1 The maximum penalty for an offence is the highest sanction a court can impose on a person 

who has been found guilty of the offence.4 For example, the maximum penalty for murder is life 
imprisonment, which is the highest maximum penalty that can be set in Victoria.

2.2 Although the Council is reviewing maximum penalties of imprisonment in this project, it is important 
to note that:

• there are a number of alternatives to immediate imprisonment available to a court in sentencing 
an offender; and

• a sentencing court ‘must not impose a sentence that involves the confinement of the offender 
unless it considers that the purpose or purposes for which the sentence is imposed cannot be 
achieved by a sentence that does not involve the confinement of the offender’.5

2.3 The Victorian Sentencing Act 1991 contains a scale of statutory maximum penalties of imprisonment, 
ranging from level 1 (life imprisonment) to level 9 (6 months’ imprisonment).6 The maximum 
penalties for many offences in Victoria, and most of the offences that will be covered by this review, 
are currently expressed in terms of a level on that scale. One of the issues that the Council has been 
asked to address is whether any changes should be made to the penalty scale itself (see further 
[6.1]–[6.18] for discussion of the penalty scale).

2.4 Maximum penalties are only one component of the Victorian sentencing framework. The framework 
sets out a number of purposes for which a sentence may be imposed in a particular case. It also lists 
a broad range of sentencing factors – one of which is the maximum penalty for the offence that has 
been committed – that must be considered in determining what sentencing purposes should take 
priority in a case and what sentence should be imposed to achieve those purposes. 

4 The indefinite sentencing regime in Victoria circumvents the maximum penalty for certain offences, allowing a 
person to be made subject to indefinite detention so long as a court is satisfied that the person remains ‘a serious 
danger to the community’. See further [3.60] below.

5 Sentencing Act 1991 (Vic) s 5(4). This provision stems from the principle of parsimony.

6 Sentencing Act 1991 (Vic) s 109.
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The Victorian sentencing framework
2.5 The Council will be reviewing the maximum penalties for the Crimes Bill offences within Victoria’s 

existing sentencing framework, including the guidelines set out in the Victorian Sentencing Act 1991 
and common law principles.

2.6 Section 5(1) of the Sentencing Act 1991 (Vic) sets out the only purposes for which a sentence may 
be imposed in Victoria:

• to punish the offender to an extent and in a manner which is just in all of the circumstances (just 
punishment);

• to denounce the type of conduct in which the offender engaged (denunciation);

• to deter the offender (specific deterrence) or others (general deterrence) from committing 
offences of the same or a similar character;

• to facilitate the offender’s rehabilitation;

• to protect the community from the offender (incapacitation); or

• a combination of one or more of those purposes.7

2.7 The purposes of just punishment and denunciation focus on the gravity of the offender’s past 
conduct, whereas rehabilitation, deterrence and community protection are directed at the likelihood 
of future behaviour and how it can be controlled.

2.8 If a key function of a maximum penalty is to set out the upper limit of judicial discretion in sentencing 
offenders, then it also places an upper limit on the purposes for which a sentence may be imposed. 
That is, a maximum penalty sets the upper limit on the sentencing judge’s discretion to punish, 
deter, denounce and rehabilitate the offender and on his or her capacity to protect the community 
through the sentence imposed. Therefore, one check on the level at which a maximum is set is 
whether it adequately places an upper limit on the sentencing purposes for each offence.

2.9 Section 5(2) of the Sentencing Act 1991 (Vic) sets out the factors a sentencing court must take 
into account in imposing a sentence. A court must have regard to the sentencing factors that are 
present in a particular case when determining the nature and length of the sentencing order that 
will appropriately give effect to the purposes for which the sentence is imposed. Among the many 
sentencing factors captured by section 5(2) of the Victorian Sentencing Act 1991, the maximum 
penalty is listed first and is considered to be of primary importance in the sentencing process.8 In 
reaching a sentence, judges are guided by the maximum penalty, rather than directed towards it:

It is sometimes said that a judge, in obedience to s. 5(2)(a) ‘steers by the maximum’. It is a helpful 

metaphor, but two things should be said of it. One is that there is a difference between steering by 

the maximum and aiming at the maximum. The penalty prescribed for the worst class of case is like a 

lighthouse or a beacon. The ship is not sailed towards it, but rather it is used as a navigational aid. The 

other is that the steering by the maximum may decrease the sentence that might otherwise be imposed 

as well as increase it.9

7 Ibid s 5(1).

8 DPP v Aydin & Kirsch [2005] VSCA 86 (Unreported, Callaway, Buchanan and Eames JJA, 3 May 2005) [10]–[12].

9 Ibid.
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2.10 The reason that sentencing courts ‘steer by the maximum’ in sentencing an offender is that, although 
significant, the maximum penalty is only one of many sentencing factors that must be considered 
by a judge or magistrate. Other factors include current sentencing practices (the actual sentences 
given for past examples of the offence), the nature and gravity of the offence, the offender’s level of 
responsibility and moral culpability for the offence, the previous character of the offender and any 
aggravating or mitigating circumstances.10

2.11 There is a difference between regarding the maximum as one of many factors to consider in 
determining the sentence in a particular case and having regard to the broader purpose or purposes 
served by the maximum penalty in its own right. Although this paper makes passing reference to 
the Victorian sentencing framework, the focus is on the purposes of maximum penalties, not the 
purposes of sentencing.

2.12 One of the most contentious and divisive issues in considering sentencing practices is the divide 
between the maximum penalty for an offence and the sentences imposed in practice. The actual 
sentences imposed are often quite divergent from the maximum stated penalty for the offence, 
because other components of the broader sentencing framework are bought to bear. For some 
offences, there are competing views about whether sentences as a whole are too low in practice 
or whether maximum penalties have been set too high to reflect the reality of the offence in 
question. The Council will be analysing the relationship between the sentencing practices and the 
maximum penalties for the offences in question and will incorporate the results of that analysis in 
the forthcoming discussion and options paper.

Relationship with jurisdictional limit
2.13 In Victoria, offences are classed as either ‘summary’ or ‘indictable’, depending upon the court in 

which they are usually determined.11 Summary offences are considered less serious and are heard in 
the Magistrates’ Court.

2.14 There are many offences that can be dealt with in both the higher courts and the Magistrates’ Court. 
For example, the offence of common assault12 is currently a summary offence and is generally dealt 
with in the Magistrates’ Court. However, in some circumstances this offence can be dealt with in a 
higher court, for example, where the offender has been convicted of an indictable offence and is 
willing to plead guilty to the summary charge at the same time.13

2.15 A court may not impose more than 2 years’ imprisonment for any summary offence, regardless of 
the applicable statutory maximum penalty.14 However, if a defendant is charged with more than one 
offence committed at the same time, the court can order cumulation of the sentences imposed in 
relation to those charges, up to a maximum of 5 years.15 In the Magistrates’ Court, an aggregate 
sentence of up to 5 years’ imprisonment can also be imposed.16

10 Sentencing Act 1991 (Vic) s 5(2).

11 In the Magistrates’ Court, both the verdict in a contested plea and the sentence upon a finding of guilt are 
determined by a magistrate. In the County Court and the Supreme Court, the verdict in a contested plea is 
determined by a jury, and the sentence upon a finding of guilt is determined by a judge.

12 Summary Offences Act 1966 (Vic) s 23.

13 Crimes Act 1958 (Vic) s 359AA.

14 Sentencing Act 1991 (Vic) s 113A.

15 Ibid s 113B.

16 Ibid s 9(2).
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2.16 Indictable offences are considered more serious and are heard in either the County Court or the 
Supreme Court. However, some indictable offences may be heard and determined summarily in the 
Magistrates’ Court. If these offences are heard in the Magistrates’ Court, they are also subject to the 
jurisdictional limit of 2 years (or a cumulated sentence of up to 5 years).17

2.17 Although the maximum penalty is reserved for the worst example of an offence, the jurisdictional 
limit is not. In other words, where an offence with a maximum penalty of more than 2 years’ 
imprisonment is heard in the Magistrates’ Court, the magistrate is guided by the maximum penalty 
in sentencing the offender, rather than the two-year jurisdictional limit. It is only if the offence 
warrants a sentence longer than 2 years’ imprisonment that the jurisdictional limit would apply to 
cap the sentence.18 Therefore, the maximum penalty still provides a legislative guide to the relative 
seriousness of the offence, even if it cannot be imposed.

17 Ibid ss 113, 113B.

18 Hansford v His Honour Judge Neesham [1995] 2 VR 233, 236–7; R v Duncan [2007] VSCA 137 (Unreported, 
Chernov, Vincent and Nettle JJA, 22 June 2007). See also discussion in Richard G Fox and Arie Freiberg, Sentencing: 
State and Federal Law in Victoria (2nd ed, 1999), 239–40.
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3. What principles and purposes should 
apply in setting maximum penalties?

The Sentencing Task Force review
3.1 In its 1989 review of maximum penalties, the Victorian Sentencing Task Force set out what were, in 

its view, the central functions of a maximum penalty:

• to set the limits of the action that the state may lawfully take against an offender;

• to indicate to potential offenders the highest punishment they will face if they commit a particular 
offence;

• to indicate the relative seriousness of the offence compared with other criminal offences; and

• to provide adequate ‘space’ for sentencing the worst example of the offence.19

3.2 These four purposes flow from two overarching principles that inform the setting of maximum 
penalties: the rule of law and the principle of proportionality or ‘just punishment’. The Sentencing 
Task Force’s key focus in setting the level of each maximum was the relative gravity of each offence 
compared with other offences, measured by the harm and culpability of each offence.

3.3 A fifth suggested purpose explored by the Sentencing Task Force is that a maximum penalty should 
be set at a sufficient level to deter would-be offenders from committing the offence (general 
deterrence). In the Sentencing Task Force’s review, deterrence did not receive much prominence 
and ultimately took a back seat to setting the maximum at a level that reflected the comparative 
gravity of the offence. A question for the Council to consider is whether, and to what extent, it is 
appropriate to set maximum penalties with the aim of deterring crime.

3.4 The Sentencing Task Force developed a framework for setting maximum penalties that formed the 
basis of the subsequent overhaul of maximum penalties in Victoria. However, in the twenty years 
since the Sentencing Task Force’s review, the sands have shifted. Different parliaments have taken 
different approaches to setting maximum penalties. A number of measures have been introduced 
that vitiate the principles articulated by the Sentencing Task Force. Some maximum penalties have 
been increased or circumvented to allow for the disproportionate sentencing of offenders with 
the aim of enhancing community protection or to denounce a certain offence, often in the wake 
of a particularly bad example of the offence receiving attention in the media. This has eroded the 
principled, logical framework established by the Sentencing Task Force’s review. 

3.5 Another change to occur in the last twenty years has been the introduction in Victoria of a Charter 
of Human Rights and Responsibilities. The Council will need to consider the general principles that 
are relevant to setting maximum penalties in light of the Charter.

19 A maximum penalty also has practical implications. See further [4.1]–[4.13].
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3.6 In this paper, the Council sets out a number of principles and purposes that may be relevant to the 
setting of maximum penalties. These come under six, broad headings:

1. the rule of law;

2. just punishment and the principle of proportionality;

3. general deterrence;

4. denunciation;

5. community protection (incapacitation); and

6. parsimony.

3.7 From the rule of law and the principle of proportionality flow four purposes that are commonly 
accepted as integral to the setting of maximum penalties (see [3.15]–[3.20]). These purposes were 
accepted and applied in the last major review of maximum penalties in Victoria in 1989.

3.8 General deterrence, denunciation and community protection are less well established as purposes 
of maximum penalties and are more contentious. These purposes have been applied in setting or 
reviewing some individual maximum penalties in the twenty years since the Sentencing Task Force’s 
review, in an attempt to achieve changes to sentencing outcomes or as a response to a perception 
of community dissatisfaction with a particular maximum penalty. These purposes are set out in 
order to stimulate discussion; their inclusion does not imply that the Council believes they should 
necessarily inform the setting of maximum penalties in the future.

3.9 The principle of parsimony is implicit in Victoria’s current maximum penalty framework but has 
never been expressly articulated as an applicable principle.

3.10 The aim of this paper is to facilitate discussion of which principles and purposes should have a place 
in the future setting or reviewing of maximum penalties, the issues that they raise and how they 
interrelate. If a number of purposes are believed to be relevant to setting maximum penalties, the 
next consideration will be which ones should prevail, in the event of a number of purposes pointing 
in different directions.

The rule of law
3.11 A cornerstone of the Australian legal system is the principle that all in society are equal under the law:

The rule of law is integral to the maintenance of civil society … Under the rule of law, all are equal under 

the law and subject to it. Together the law and the legal institutions moderate the power and influence 

of government, individuals and business in their interactions with each other.20

3.12 In the context of the criminal law, the rule of law ‘provides a system for defining the behaviours that 
should be characterised as criminal acts and a process by which those acts can be fairly investigated, 
adjudicated and punished’.21 A key principle that stems from this is that the power of the state 
(including the judiciary) must be exercised in accordance with laws that are clear, accessible and 
prospective and are enforced consistently with due process.22 Laws must ‘visibly and reliably [set] 
the bounds within which the members of society and its key institutions are required to operate’.23

20 Attorney-General (Victoria), above n 1. The preamble to the Charter of Human Rights and Responsibilities Act 2006 
(Vic) lists the rule of law first among the principles upon which the Charter is founded, stating: ‘human rights are 
essential in a democratic and inclusive society that respects the rule of law, human dignity, equality and freedom’.

21 Attorney-General (Victoria), above n 1.

22 A codification of the common law rights not to be subjected to retrospective criminal laws and to be afforded ‘due 
process’ rights in criminal proceedings is set out in sections 27 and 25 respectively of the Charter of Human Rights 
and Responsibilities Act 2006 (Vic).

23 Attorney-General (Victoria), above n 1.
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3.13 The importance of ensuring that laws are transparent and accessible was highlighted by The Rt Hon 
Lord Bingham of Cornhill KG of the English House of Lords, who said:

First, the law must be accessible and so far as possible intelligible, clear and predictable. This seems 

obvious: if everyone is bound by the law they must be able without undue difficulty to find out what it 

is, even if that means taking advice (as it usually will), and the answer when given should be sufficiently 

clear that a course of action can be based on it.24

3.14 The European Court of Human Rights has confirmed that a central tenet of the rule of law is the 
transparency and predictability of a legal system:

the law must be adequately accessible: the citizen must be able to have an indication that is adequate 

in the circumstances of the legal rules applicable to a given case … a norm cannot be regarded as a 

‘law’ unless it is formulated with sufficient precision to enable the citizen to regulate his conduct: he 

must be able – if need be with appropriate advice – to foresee, to a degree that is reasonable in the 

circumstances, the consequences which a given action may entail.25

3.15 Two related key functions of a maximum penalty stem from the rule of law:

1. A maximum penalty should place a clear, legally defined upper limit on judicial power in sentencing a 
person who has committed an offence.

This was the first purpose identified by the Sentencing Task Force in its review of maximum penalties 
in 1989:

First, the maximum statutory penalty is there to place a known and legally defined limit on judicial 

discretion in imposing punishment for that offence.26

The Sentencing Task Force emphasised that, although at common law, ‘superior courts originally had 
an unlimited discretion to imprison or fine offenders for misdemeanours’:

when the legislature specifies maxima for common law or statutory offences, it not only places a cap in 

judicial discretion, but also serves as a public acknowledgement that there is restraint to be observed 

in what the state itself may legitimately do by way of punishing offenders, or in its efforts at attempting 

their rehabilitation.27

2. A maximum penalty should clearly and accessibly set out the maximum consequence that a person will 
face if he or she engages in the conduct prohibited by the relevant offence.

Whether potential offenders choose to inform themselves of the maximum consequence – or 
whether it deters potential offenders – are separate considerations.

3.16 Acceptance of the proposition that one of the purposes of a maximum penalty is to set out clear, 
ascertainable upper limits of the action that can be taken in sentencing offenders does not necessarily 
lead to a determination of the level at which that upper limit should be set. In the following sections, 
the Council draws from the purposes and principles that have guided the setting of maximum 
penalties in the past two decades in order to identify those principles and purposes that should 
inform the setting of maximum penalties in this project and in the future.

24 Rt Hon Lord Bingham of Cornhill KG, ‘The Rule of Law’ (Sixth Sir David Williams Lecture, Centre for Public Law, 
University of Cambridge,16 November 2006).

25 Sunday Times v United Kingdom (1979–80) 2 EHRR 245, 26 April 1979.

26 Sentencing Task Force, Victoria, above n 2, [45].

27 Ibid.
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Just punishment and the principle of proportionality

Proportionate punishment

3.17 One of the purposes for which sentences may be imposed in Victoria is to ‘punish the offender 
to an extent and in a manner which is just in all of the circumstances’.28 This reflects the common 
law principle of proportionality (which is also known as ‘just deserts’ or ‘commensurate deserts’). 
In simple terms, the principle of proportionality requires that the ‘punishment must fit the crime’; 
imposing a ‘restraint on excessive punishment’.29 That is, ‘defendants whose criminal conduct is 
equally blameworthy should be punished with equal severity’.30

Measuring offence seriousness

3.18 In the context of setting or reviewing maximum penalties, the principle of proportionality requires 
that ‘the ranking and spacing of penalties relative to each other should reflect the comparative 
gravity of the criminal conduct involved’.31 This has been described as the concept of ‘ordinal 
proportionality’, which requires that:

Punishments are to be ordered on the scale so that their relative severity corresponds to the comparative 

blameworthiness of the conduct. … The size of the increment from one penalty to another should 

reflect, in relation to the dimensions of the whole scale, the size in the step-up in seriousness from one 

species of criminal conduct to another.32

3.19 The concept of commensurate deserts provided the theoretical basis for Victoria’s current approach 
to setting maximum penalties, which ranks offences on a penalty scale according to degrees of 
gravity.33

3.20 The third and fourth key purposes of maximum penalties stem from the principle of proportionality 
or ‘just punishment’:

3. A maximum penalty should indicate the views of parliament and the community – and provide guidance 
to the judiciary – about the relative seriousness of the offence compared with other criminal offences.

In its 1989 review of maximum penalties, the Sentencing Task Force identified this third purpose as 
a key purpose in setting maximum penalties.34

4. A maximum penalty should establish the outer or upper limits of the punishment that is proportionate 
to the offence, providing adequate ‘space’ for sentencing the worst example of the offence by the worst 
offender.

28 Sentencing Act 1991 (Vic) s 5(1)(a).

29 Fox and Freiberg, above n 18, [3.501]. See also Veen v The Queen (No. 1) (1979) 143 CLR 458; Veen v The Queen 
(No. 2) (1988) 164 CLR 465.

30 Von Hirsch (1983), above n 3, 212.

31 Ibid.

32 Ibid 213. However, the absence of ordinal proportionality in maximum penalties does not necessitate an absence 
of ordinal proportionality in sentencing. As Kate Warner has noted, the Tasmanian Criminal Code, described as a 
‘highwater mark in broad judicial discretion … replaced individual penalties with a general sentencing discretion to 
impose a sentence of imprisonment up to 21 years’, providing ‘simplicity and flexibility but the obvious disadvantage 
that, without some limits on it, like cases may not be treated alike’. Warner defines those limits as the principles of 
parsimony and proportionality. See Kate Warner, Sentencing in Tasmania (2nd ed, 2002), [1.202], [3.301]–[3.306].

33 Sentencing Task Force, Victoria, above n 2, [198]. One issue with Victoria’s existing penalty scale is that the scale was 
agreed upon first (by reference to broad categories of offence seriousness, offence type and the likely sentencing 
outcome) then applied to the offences. This involved a reassessment of the level of seriousness of each offence to fit 
the scale, rather than creation of a scale to fit the seriousness of the offences it was to cover. The removal of three 
levels in the penalty scale in 1997 has compounded this problem. This issue is explored in more detail at [6.13]–[6.17].

34 Sentencing Task Force, Victoria, above n 2, [47]–[49]; Andrew von Hirsch, Censure and Sanctions (1993) 29; Arie 
Freiberg, Pathways to Justice: Sentencing Review 2002 (2002), 55. See also Markarian v The Queen [2005] 228 CLR 357.
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 One of the considerations frequently referred to in setting or reviewing maximum penalties is 
that the maximum must be high enough to provide scope for sentencing the worst example of 
the offence.35 Therefore, in comparing the relative gravity of offences, one consideration is how 
serious the worst example of one offence is compared with the worst example of another. The 
worst example of the offence arguably extends beyond the circumstances of the commission of 
the offence (such as whether it was an aggravated offence) to the circumstances of the offender 
(such as whether the offender pleaded guilty and whether the offender had prior convictions).36 For 
offences that trigger the ‘serious offender’ provisions, this could be restated as providing adequate 
scope for sentencing the worst example of the offence committed by the worst, ‘serious’ offender.37 
For offences that represent a series of criminal acts (for example, stalking or persistent sexual abuse 
of a child under the age of 16 years), the maximum penalties must be high enough to encompass 
the worst series of criminal acts by the worst offender (or serious offender, where applicable). See 
[5.68]–[5.71] for a discussion of continuing or course of conduct offences.

Balancing harm and culpability

3.21 The task of ranking offences that are, on their face, incommensurate (for example, the offences of 
theft and recklessly causing injury), is difficult. While it is somewhat easier to rank different offences 
in a similar category (for example, crimes against the person), ranking disparate offences and offence 
categories is a more complex task. Ranking offences requires comparisons of:

• the degree of harm or gain caused or risked by the offence; and

• the degree of fault, that is, the degree of moral culpability required for the offence to be 
established.38

Harm or gain

3.22 The most serious harm is generally considered to be that which affects a victim’s physical integrity, 
such as murder, sexual offences and offences causing serious injury. These offences constitute a 
violation of the victim’s human rights, such as the right to life39 and the right not to be treated in a 
cruel, inhuman or degrading way.40 As well as constituting long-held rights and liberties under the 
common law, these rights were codified in Victoria by the Charter of Human Rights and Responsibilities 
Act 2006 (Vic). A rights analysis can supplement the traditional harm and culpability analysis in 
measuring offence seriousness.

3.23 Other offences, such as kidnapping and false imprisonment, deprive the victim of his or her right to 
liberty and security41 and risk a range of harms, from extreme stress and fear to injury in trying to 
escape. Offences such as blackmail may violate the victim’s right to privacy and to not have his or 
her reputation unlawfully attacked.42

35 Sentencing Task Force, Victoria, above n 2, [46], [55].

36 R v Gill [2010] VSCA 67 (Unreported, Ashley, Bongiorno and Harper JJA, 31 March 2010).

37 See further [3.58]–[3.59], [5.64]–[5.67] for a description of the serious offender provisions.

38 Von Hirsch (1983), above n 3, 213.

39 Charter of Human Rights and Responsibilities Act 2006 (Vic) s 9.

40 Ibid s 10.

41 Ibid s 21.

42 Ibid s 13.
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3.24 Offences that have an impact solely on economic wellbeing, such as theft, are generally viewed as 
being lower on the scale. However, the harm caused by dishonesty offences can range from the 
loss of a small item of little value to the loss resulting from significant theft that has the potential to 
undermine the continued operation of a corporation and cause substantial disadvantage to a high 
number of people. Dishonesty offences may also breach the right of the victim to not be unlawfully 
deprived of his or her property.43

3.25 Some ‘harms’ are easier to quantify than others. Offences against the person progress in terms 
of harm from an assault in which no injury is caused, to the offences of causing injury recklessly or 
intentionally, to the offences of causing serious injury negligently, recklessly or intentionally and finally 
to the offences of causing death negligently, recklessly or intentionally. Such offences can be analysed 
in a matrix of harm and culpability without much difficulty.44

3.26 Other offences are more challenging in terms of ranking. For example, how should offences that 
risk (but do not cause) harm be ranked? How does a low risk of great harm compare with offences 
having a significant risk of minor harm? How do offences that cause broader harm to society or 
undermine the operation of the criminal justice system (for example, the offences of perverting 
the course of justice or contempt) compare with offences that cause other types of harm? How 
should offences be ranked that involve divesting the victim of his or her power and violating his or 
her physical integrity or the safety of their home? What approach should be taken to an offence 
that is preparatory to another offence or constitutes an attempt to commit another offence? For 
such offences it is often only timely intervention that prevents the intended harm from eventuating. 
How should aggravated forms of other offences be ranked? Some of these categories of offences 
are explored in more detail in section 5 of this paper.

Culpability

3.27 Culpability, or blameworthiness, reflects the extent to which an offender should be held accountable 
for his or her actions, determined by assessing the offender’s intention, awareness and motivation in 
committing the crime.45 Culpability has been described as:

the factors of intent, motive and circumstance that bear on the actor’s blameworthiness—for example, 

whether the act was done with knowledge of its consequences or only in negligent disregard of 

them, or whether, and to what extent, the actor’s criminal conduct was provoked by the victim’s own 

misconduct.46

3.28 One of the most basic examples of offences that vary by reference to degrees of culpability is the 
range of offences involving the causation of serious injury. These offences have a fixed level of harm 
(serious injury) but increasing degrees of culpability:

• Dangerous driving causing serious injury.

• Negligently causing serious injury.

• Recklessly causing serious injury.

• Intentionally causing serious injury.

43 Ibid s 20.

44 See further Sentencing Advisory Council, Maximum Penalty for Negligently Causing Serious Injury (2007), above n 3.

45 Sentencing Task Force, Victoria, above n 2, [107]; von Hirsch (1993), above n 34, 3.

46 Von Hirsch (1983), above n 3, 214.
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3.29 However, most types of offences do not have a comparable escalating scale of culpability. Some 
offences may involve committing an act accompanied by a particular knowledge.

3.30 Some offences incorporate different kinds or levels of culpability within the one offence (with only 
one maximum penalty, rather than a graduated scale); for example:

• Rape47 involves sexually penetrating or compelling the sexual penetration of a person without 
that person’s consent, either:

 – while being aware that the person is not consenting; or

 – while being aware that the person might not be consenting; or 

 – while not giving any thought to whether the person is not consenting or might not be 
consenting.

• Stalking48 criminalises engaging in a course of conduct that involves certain defined behaviours, 
either:

 – with the intention of causing physical or mental harm to the victim or to arouse apprehension 
or fear in the victim for his or her own safety or that of any other person; or

 – knowing that engaging in a course of conduct of that kind would be likely to cause such harm 
or arouse such apprehension or fear; or

 – where in all the particular circumstances the offender ought to have understood that 
engaging in a course of conduct of that kind would be likely to cause such harm or arouse 
such apprehension and fear (and the conduct actually did have that result).

3.31 Other offences involving more complicated forms of culpability rely upon the offender’s knowledge 
and intent, even though the expression of this intent may be far removed from the offender. For 
example, it is an offence under section 83A(1) of the Crimes Act 1958 (Vic) for a person to make 
a false document for another person, with the intent that that other person will then use the false 
document to induce a further person to accept the document as genuine, and, by reason of having 
accepted it as genuine, that further person will do or not do some act to that person’s (or yet 
another person’s) prejudice. For this offence, the offender’s culpability flows not simply from the 
intentional act of creating a false document, but essentially through a series of intents (informed by 
knowledge) as to what use the false document will ultimately be put.

3.32 For many offences, a determination of the culpability of the offender involves examining motivations 
and conduct that may go beyond the elements of the offence. Unlike harm, the level of culpability 
viewed across different types of offences does not provide a consistent guide to relative offence 
seriousness. Augmenting the analysis of the offender’s culpability with an analysis of the rights that 
the offender has violated and the responsibilities that the offender has failed to meet can assist in 
ranking degrees of culpability.

47 Crimes Act 1958 (Vic) s 38(2)(a).

48 Ibid s 21A.
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Issues for consideration

3.33 Developing a consistent framework of maximum penalties by ranking the relative seriousness of 
criminal conduct is inherently difficult as:

Social problems do not lend themselves to simple or elegant mathematical solutions. There is no strict 

denominator of social problems and no scale for comparing different problems.49

3.34 The complexity of comparing relative offence seriousness was acknowledged by the Sentencing Task 
Force:

It is doubtful whether it is possible to rate and match the gravity of offences and the severity of sanctions 

in a way that is not controversial.50

3.35 Although an individual might have ‘confidence in the merits of his or her intuitive sense of offence 
seriousness’, it ‘does convey different things to different people’, depending on the emphasis placed 
on particular elements of the offences.51 Offences ‘vary widely in the way they are carried out and 
in the harm they cause or the interests they infringe’.52

3.36 Despite these complexities ‘the seriousness of criminal acts represents a conceptual dimension of 
criminality that is indispensable in common everyday discourse, in legal theory and practice, and in 
sociological work’.53 Gauging offence seriousness can be an effective mechanism for determining 
where to place an offence along the scale of statutory maximum penalties. The key is to develop a 
robust measure of relative offence seriousness, drawing upon a number of sources of information, 
such as:

• the intrinsic nature of each offence (its elements, including the degree of harm and culpability 
encompassed in the terms of the offence);54

• the relationship between the offence and other criminal behaviour (such as more and less serious 
related offences), that is, how the elements of the offence compare ‘horizontally’ and ‘vertically’ 
to the elements of other related and unrelated offences;55

• current sentencing practices, which provide a window into the relative seriousness of different 
offences, based on an accumulation of cases in which the gravity of the offence has been 
considered;

• community perceptions regarding the seriousness of the offence relative to other offences, with 
the Council considering community views about relative offence seriousness through a series of 
community panels and through an online forum at: <http://talksentencing.vic.gov.au>; and

• the views of expert stakeholders and interested members of the community.

3.37 If a maximum penalty is informed by these considerations, it should serve as an expression of the 
gravity with which the community views the offence and provide reliable guidance to the judiciary 
about the relative seriousness of the offence.56

49 S D Gottfredson, B Warner and R Taylor, ‘Conflict and Consensus about Criminal Justice in Maryland’ in Nigel 
Walker and Mike Hough (eds), Public Attitudes to Sentencing: Surveys from Five Countries (1988), 20; cited in Sentencing 
Task Force, Victoria, above n 2, [102].

50 Sentencing Task Force, Victoria, above n 2, [64].

51 Ibid [102].

52 Peter Rossi et al, ‘The Seriousness of Crimes: Normative Structure and Individual Differences’ (1974) 39 American 
Sociological Review 224, 225; cited in Sentencing Task Force, Victoria, above n 2, [102].

53 Ibid.

54 Sentencing Task Force, Victoria, above n 2, [109]; Freiberg, above n 34, 55.

55 Sentencing Task Force, Victoria, above n 2, [109].

56 Ibid [47].
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General deterrence
3.38 The last of the five purposes explored by the 1989 Sentencing Task Force as having possible 

relevance to the setting of maximum penalties was general deterrence; that is, to deter potential 
offenders from committing offences of the same or a similar character in the future. However, the 
Sentencing Task Force had reservations about the extent to which maximum penalties realistically 
serve this function.57 

3.39 While the use of general deterrence as a purpose of sentencing is enshrined in legislation, the use 
of deterrence as a purpose for setting maximum penalties is more contentious. In many jurisdictions 
it is accepted that a statutory maximum penalty should be proportionate to the seriousness of the 
particular offence and be sufficient to provide for the worst examples of the offence. The role that a 
statutory maximum should (or is able to) play as a deterrent to potential future offenders is a matter 
that the Council will explore in this reference.

Should deterrence be a purpose of maximum penalties?

3.40 Deterrence has long been accepted as one of the purposes of a maximum penalty because it is 
intended to warn potential offenders of the highest punishment that they could face if they commit 
that offence.58 In each review of maximum penalties undertaken by the Council to date, submissions 
have questioned the deterrent effect of maximum penalties.59

3.41 The concept of deterrence is premised on the idea that accurate information about sentencing is 
published, circulated, absorbed and considered by would-be offenders who then rationally weigh up 
the costs and benefits of committing a crime on the basis of this information.

3.42 Gauging whether or not the maximum penalty for an offence has a deterrent effect, or even the 
number of potential offenders who are aware of a relevant maximum penalty, is a complicated task.60 
The Sentencing Task Force recognised some of the limitations of deterrence in setting maximum 
penalties:

It has also been contended that the legislative statement of the maximum penalty, as well as the 

judicially imposed one, can function as a general deterrent by warning potential offenders of the 

maximum punitive ‘price’ they will pay for the commission of such an offence. The doubts cast upon the 

effectiveness of court imposed sentences in achieving effects of general deterrence would suggest that 

statutory statements regarding maxima would be of even more dubious value in deterring from crime.61 

3.43 The two decades since the Sentencing Task Force’s review of maximum penalties have seen the 
development of a wealth of literature on criminal behaviour and on the extent to which maximum 

57 Ibid [49]. See also von Hirsch (1983), above n 3, 211.

58 Freiberg, above n 34, 55; Fox and Freiberg, above n 18, 233–236; Sentencing Task Force, Victoria, above n 2, [50].

59 For example, the Royal Automobile Club of Victoria (RACV) questioned ‘the deterrent effect of any changes to 
the penalty system’: Sentencing Advisory Council, Maximum Penalty for Negligently Causing Serious Injury (2007), 
above n 3, 9. A number of stakeholders questioned the deterrent effect of maximum penalties for the offence of 
sexual penetration with a child under 16 in light of the sentences imposed: Sentencing Advisory Council (2009), 
above n 3, [4.12].

60 Sentencing Task Force, Victoria, above n 2, [50] (citations omitted); von Hirsch (1983), above n 3, 56–59.

61 Sentencing Task Force, Victoria, above n 2, [50] (citations omitted).
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penalties and sentences imposed are capable of deterring crime.62 Criminological research suggests 
that many offenders do not engage in a rational weighing of benefits and costs (in terms of the 
maximum penalty that could be imposed) before committing an offence.63

3.44 Further, maximum penalties are only one part of the broader criminal justice system, and it is 
arguable that ‘it is the criminal justice system taken as a whole, with all its components, that deters 
crime’.64 Research indicates that deterrence is more about offenders’ perceptions of their chances of 
being detected, prosecuted, convicted and sentenced than it is about the reality of the situation.65 
For example, in the Council’s review of maximum penalties for the offence of sexual penetration 
of a child under 16 years, it was suggested that the deterrent may be the threat of imprisonment, 
rather than the specific quantum of the maximum penalty.66 In its review of the offence of driving 
while disqualified or suspended, the Council recognised that ‘the most effective way to deter people 
from driving while disqualified or suspended is to increase the likelihood that they will be caught and 
community awareness of the risk of being caught’.67

Tension between deterrence and proportionality

3.45 If deterrence is viewed as an appropriate purpose of a maximum penalty, for some offences there 
may be tension between the goal of ensuring that the maximum penalty is proportionate to the 
gravity of the offence and the function of deterring future offending. These two purposes may not 
always point in the same direction.68 

3.46 In the context of sentencing, von Hirsch argued that, in the event that deterrence leads to a different 
result than proportionality, the latter should prevail:

Suppose we were to discover evidence that proportionate punishments were no better deterrents, 

and perhaps not as successful, as disproportionate ones. Suppose, furthermore, that new psychological 

evidence suggested that formal penal sanctions, whether proportionate or not, contributed little to the 

development of people’s sense of moral self-restraint. Would such evidence mean that we could properly 

ignore constraints of proportionality? Certainly not. As long as the state continues to respond to criminal 

conduct through the criminal sanction, it is necessarily treating those whom it punishes as wrongdoers, 

and condemning them for their conduct. If it condemns, then justice requires that the severity of that 

condemnation comport with the degree of blameworthiness—that is, the gravity—of their conduct. 69

3.47 In the context of maximum penalties, a question that the Council will need to resolve is: which 
purpose should prevail if a different maximum penalty flows from making it commensurate with the 
offence seriousness on the one hand, and from seeking to use it as a deterrent on the other?

62 See for example: Paul H Robinson and John M Darley, ‘Does Criminal Law Deter? A Behavioural Science 
Investigation’ (2004) 24(2) Oxford Journal of Legal Studies 173; Anthony N Doob and Cheryl Marie Webster, 
‘Sentence Severity and Crime: Accepting the Null Hypothesis’ (2003) 1(20) Crime and Justice 143; Community Law 
Reform Committee of the Australian Capital Territory, ‘Other Issues Relating to the Criminal Justice Response’ 
in Domestic Violence (1995) <http://www.jcs.act.gov.au/eLibrary/lrc/r09/dov6.html#RTFToC1> ; J L Nichols and 
H L Ross, ‘The Effectiveness of Legal Sanctions in Dealing with Drinking Drivers’ (1990) 6 Alcohol, Drugs and Driving 
33; R C Peck, ‘The General and Specific Deterrent Effects of DUI Sanctions: A Review of California’s Experience’ 
(1991) 7 Alcohol, Drugs and Driving 13.

63 Andrew von Hirsch, Anthony E Bottoms, Elizabeth Burney and P-O Wikström, Criminal Deterrence and Sentence 
Severity: An Analysis of Recent Research (1999).

64 Fox and Freiberg, above n 18, [3.407]; citing the Australian Law Reform Commission Sentencing, Report no. 44 
(1988), 12–13.

65 Von Hirsch et al (1999), above n 63.

66 Sentencing Advisory Council (2009), above n 3, [4.15].

67 Sentencing Advisory Council (2005), above n 3, [3.5].

68 See for example, the discussion on continuing criminal enterprise offenders from [5.60]–[5.63].

69 Andrew von Hirsch ‘“Neoclassicism”, Proportionality and the Rationale for Punishment: Thoughts on the 
Scandinavian Debate’ (1983) 29 Crime and Delinquency 52, 61.
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Denunciation
3.48 In the sentencing process, judges sometimes use the sentence they give and their sentencing remarks 

to denounce the offender’s conduct in a particular case. As a sentencing purpose, denunciation, 
like just punishment, focuses on the offender’s past conduct, rather than future crime prevention, 
permitting:

a court to express the public denunciation of an offender for committing any offence ... By denouncing 

the offender’s actions through the sentence imposed, the court acknowledges the wrongfulness of the 

offender’s actions and seeks to encourage a sense of responsibility in the offender for the harm caused.70

3.49 A question for the Council to resolve is whether denunciation should have a broader role as a 
purpose of the maximum penalty itself; that is, should maximum penalties ever be set or changed 
by parliament as a way of expressing parliament’s denunciation of the offence more generally.

3.50 The combination of the articulation of the offence itself and its publicly declared maximum penalty 
stands as a symbolic recognition of the seriousness of a particular offence. In the twenty years 
since the Victorian Sentencing Task Force developed its principled approach to setting statutory 
maximum penalties based on relative offence seriousness, some maximum penalties have been 
individually set or reviewed without a detailed analysis of how they fit within the broader framework 
of offences. This has often occurred in the wake of a particularly bad example of an offence or a 
high-profile case that has captured attention in the media and generated a public mood of anxiety 
or anger (or the perception that the public mood is such).

3.51 For example, the Sentencing And Other Acts (Amendment) Bill 1997 (Vic) was introduced into 
parliament amid reported concern about ‘home invasions’ and in the aftermath of terrible bushfires 
in Victoria’s Dandenong Ranges.

3.52 The new offence of arson causing death with its maximum penalty set at one level higher than other 
categories of manslaughter, served as an expression of parliament’s denunciation of such offending:

The Victorian community was outraged by the terrible fires in the Dandenongs earlier this year which 

resulted in the loss of three lives. The government believes the act of arson is so intrinsically dangerous 

that when a death results, the maximum penalty available should reflect that danger. The bill creates 

a new offence of arson causing death, to apply where a person commits arson, in circumstances not 

amounting to murder, and when someone dies as a result. The maximum penalty for this offence is 25 

years imprisonment. 71

3.53 The Bill also dramatically increased the maximum penalty for aggravated burglary from 15 years’ 
imprisonment to 25 years’ imprisonment, which was justified in the following terms:

The prevalence of burglary and home-invasion-style offences has caused great disquiet in the community. 

These crimes undermine the sense of security that people feel in their homes and workplaces. The 

government wishes to send a message to offenders that these crimes will not be tolerated. Under the 

bill, where a burglary is committed on premises when someone is inside and the offender knows or 

is reckless about the presence of a person on the premises, the offender will be guilty of aggravated 

burglary. Aggravated burglary will carry a new maximum term of 25 years imprisonment. The higher 

penalty recognises that burglary offences are particularly heinous where the safety and liberty of 

individuals is threatened.72

70 Sentencing Advisory Council, Sentencing for Offences Motivated by Hatred or Prejudice (2009), [G.12].

71 Victoria, Parliamentary Debates, Legislative Assembly, 24 April 1997, 873 (Jan Wade, Attorney-General).

72 Ibid.



Maximum penalties: principles and purposes
18

3.54 It is arguable that, where individual maximum penalties are altered by parliament in response 
to perceived community outrage, the maximum penalty serves as an expression of parliament’s 
denunciation of that offence. Although there is an overlap with its expressive functions of indicating 
relative seriousness and deterrence, it is also arguable that denunciation has been at times a 
contributing, or even a central, factor in the setting or reviewing of a particular maximum penalty.

3.55 Changes to maximum penalties on an ad hoc basis in a highly political context have the potential to 
erode the principled approach established by the Sentencing Task Force and throw the maximum 
penalties for these offences out of alignment with other offences. The Council is seeking comments 
on whether denunciation should have a role to play in setting maximum penalties, or whether its 
role is better confined to the sentencing process.

Community protection (incapacitation)
3.56 The first four Victorian sentencing purposes (punishment, deterrence, rehabilitation and denunciation) 

can be subsumed under the general purpose of protecting the community.73 However, in a late 
addition to section 5(1) of the Sentencing Act 1991 (Vic), community protection was inserted as an 
express purpose of sentencing, following an Opposition amendment by the then-Shadow Attorney-
General, Jan Wade.74

3.57 Protecting the community from crime had been an intended consequence of the first four sentencing 
purposes. However, the amendment foreshadowed a new focus on community protection, arguably 
at the expense of other sentencing principles.75 The following section examines some of the measures 
that were introduced to enhance community protection and the implications of these measures in 
terms of the overall maximum penalty framework.

Serious offender provisions

3.58 The significance of the late addition of community protection to the purposes of sentencing under 
section 5(1) of the Sentencing Act 1991 (Vic):

lay in the signal it gave of an intended departure from compliance with a major common law limit on 

the pursuit of communal protection. Within a year of her party assuming government in Victoria in 

1992, the new Attorney-General brought down legislation that relied on the objective of protecting 

the community to justify abandoning the principle of proportionality in certain circumstances. The 

Sentencing (Amendment) Act 1993 (Vic) encouraged the courts to impose extended custodial sentences 

upon serious sexual or other violent offenders and gave sentencers the additional option of the 

indefinite sentence of imprisonment.76

3.59 The serious offender provisions77 provide that, in sentencing a serious offender as defined by the 
Act, the presumption of concurrency is removed and the protection of the community must be 
considered as the principal purpose for which the sentence is imposed. In order to achieve that 
principal purpose the sentencer may impose a sentence that is disproportionate to the gravity of 
the offence considered in light of its objective circumstances. The implications of these provisions 
for maximum penalties are discussed in more detail at [5.64]–[5.67].

73 Fox and Freiberg, above n 18, [3.414].

74 Ibid.

75 Ibid.

76 Ibid.

77 Sentencing Act 1991 (Vic) pt 2A. See further [5.64]–[5.67].
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Indefinite sentences

3.60 The indefinite sentencing regime78 in Victoria obviates the maximum penalty for certain offences, 
allowing an offender to be made subject to indefinite detention so long as a court is satisfied that he 
or she is ‘a serious danger to the community’. When sentencing a person to an indefinite sentence, 
the judge fixes a ‘nominal sentence’ equal in length to the non-parole period that would have been 
set had a sentence of fixed duration been imposed (limited by the maximum penalty for the offence 
concerned).79 The expiry of this nominal period triggers a review of the indefinite sentence.

Continuing detention and supervision

3.61 More recently, the significance of the maximum penalty has been further diluted by the introduction 
of a post-sentence supervision and detention scheme, under which offenders considered to be a 
continuing risk to the community are supervised or detained beyond the term of their sentence.

3.62 The Serious Sex Offenders (Supervision and Detention) Act 2009 (Vic)80 provides the authority for 
a court to order an offender to be subject to continuing detention or supervision if satisfied that 
the offender poses an ‘unacceptable risk of committing a relevant offence’. The ‘relevant’ offences 
for which an offender has been imprisoned (in order to come within the scheme), and which the 
offender presents an unacceptable risk of committing, range in maximum penalty from 2 years to 
25 years.

3.63 The range of offences to which the scheme applies is quite broad. For example, in theory, an 
offender sentenced to imprisonment for an offence against section 60B(2) of the Crimes Act 1958 
(Vic) of loitering near a school, which carries a maximum penalty of 2 years (where the offender had 
committed an offence other than a serious sex offence or violent offence), could be made subject to 
a continuing detention order if the court is satisfied that there is an unacceptable risk of the offender 
committing a further act of loitering near a school, or any of the other relevant offences.

Issues for consideration

3.64 Since the Sentencing Task Force’s review of maximum penalties in 1989, a number of measures have 
been introduced that may undermine the principles and purposes articulated by the Sentencing 
Task Force. In relation to some serious offences that create community concern, the maximum 
penalty arguably does not play as determinative a role in the sentencing of offenders as it did in 
the past. One purpose of a maximum penalty is to set the limit of the state’s power to incapacitate 
offenders through imprisonment. Questions that will need to be resolved are whether the purpose 
of community protection (through incapacitation) should be a relevant consideration in setting a 
maximum penalty and how this relates to the principle of proportionality.

78 Sentencing Act 1991 (Vic) pt 3, sub-div 1A.

79 See Sentencing Advisory Council, High-Risk Offenders: Post-Sentence Supervision and Detention Final Report (2007) 
253; Carr v The Queen [2010] VSCA 200 (Unreported, Maxwell P, Nettle and Ashley JJA, 2 August 2010).

80 This Act replaced the Serious Sex Offenders Monitoring Act 2005 (Vic).
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Parsimony – minimum necessary to achieve the purpose
3.65 A key principle of Victorian sentencing law is that of parsimony. This principle is reflected in the 

Victorian Sentencing Act 1991 in the requirement that a court should impose the least severe 
sentence required to meet the purposes for which the sentence is being imposed.81 For example, ‘a 
court must not impose a sentence that involves the confinement of the offender unless it considers 
that the purpose or purposes for which the sentence is imposed cannot be achieved by a sentence 
that does not involve the confinement of the offender’.82

3.66 The principle of parsimony also forms one of the safeguards set out in the Victorian Charter of 
Human Rights. Under the Charter, if a legislative principle restricts or interferes with a Charter right, 
it is necessary to analyse whether the limitation is reasonable and can be demonstrably justified, 
taking into account factors including ‘any less restrictive means reasonably available to achieve the 
purpose that the limitation seeks to achieve’.83

3.67 Although a key principle in Victorian sentencing and human rights law, parsimony has not been 
expressly recognised as relevant to the setting of maximum penalties. A question for the Council is 
whether this principle has a role to play in setting maximum penalties.

3.68 Applied to the setting of maximum penalties, the principle of parsimony would require a maximum 
penalty to be set at the lowest level that achieves its intended purposes. This principle is arguably 
implicit in the current Victorian penalty structure, given the setting of different maximum penalties 
for each offence within a defined penalty scale. This contrasts with Tasmania, for example, where the 
statutory maximum penalty for most indictable offences is 21 years’ imprisonment. The Council is 
seeking comments on whether the principle of parsimony is relevant to setting maximum penalties.

81 Sentencing Act 1991 (Vic) s 5(3). See further Fox and Freiberg, above n 18, 186.

82 Sentencing Act 1991 (Vic) s 5(4).

83 Charter of Human Rights and Responsibilities Act 2006 (Vic) s 7(2).
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4. Further implications of maximum 
penalties

4.1 A primary consequence of setting a maximum penalty for an offence is that it sets the highest 
sanction a court can impose on a person who has been found guilty of the offence. Within the 
Victorian sentencing framework, the maximum penalty is one of a large number of factors84 that 
must be considered by a magistrate or judge when determining the appropriate sentence to impose 
upon an offender.

4.2 Parliament’s determination of the level at which a maximum penalty is set also has many practical 
consequences, beyond setting the upper limit of sentences for an offence. Maximum penalties 
for offences in Victoria sit within a broader legislative framework of connected criminal laws and 
procedures, operating both within Victoria and the Commonwealth jurisdiction.

4.3 The operation and application of criminal procedures, investigative powers and legislative and 
regulatory schemes are often dependent on, or triggered by, the maximum penalty for the relevant 
offence. Some offences also incorporate a secondary offence (or the intention to commit a secondary 
offence), which has a specified maximum penalty.

4.4 By incorporating maximum penalties as a threshold within legislation, parliament can prescribe which 
offences it considers are serious enough to trigger inclusion within any of these matters, without 
having to specify each offence individually. The use of maximum penalties in this way acts as both an 
indication of relative offence seriousness and a limitation on the power of the state85 in accordance 
with the rule of law and the principle of parsimony.

84 Sentencing Act 1991 (Vic) s 5(2).

85 For example, the power of law enforcement officers to use certain investigative powers; see [4.10]–[4.11].
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Offences incorporating a maximum penalty
4.5 A number of Victorian offences86 incorporate, as an element of the offence, a secondary offence 

(or the intention to commit a secondary offence) with a specified maximum penalty threshold. For 
example, to establish the offence or offences of:

• accessory: requires the offender to be an accessory to an offence with a maximum penalty of at 
least 5 years’ imprisonment;87

• burglary and aggravated burglary: requires the offender to intend to commit a theft, assault or 
property damage offence with a maximum penalty of at least 5 years’ imprisonment;88

• consorting: requires the person with whom the offender consorts to have committed an 
‘organised crime’ offence with a maximum penalty of at least 10 years’ imprisonment;89

• unauthorised access, modification or impairment of a computer system with intent to commit 
a serious offence: requires the offender to intend to commit a serious offence with a maximum 
penalty of at least 5 years’ imprisonment;90 and

• unintentional killing in the course or furtherance of a crime of violence: requires the maximum 
penalty of the crime of violence to be at least 10 years’ imprisonment.91

4.6 Consequently, a change to the maximum penalty for an indictable offence that brings it within, or 
takes it out of, the thresholds for the offences above, will indirectly affect the scope and application 
of those offences.

Threshold for offences triable summarily
4.7 In Victoria, offences are classed as either ‘summary’ or ‘indictable’, depending upon the court in 

which they are usually determined.92 Summary offences are considered less serious and are heard in 
the Magistrates’ Court. Indictable offences are considered more serious and are heard in either the 
County Court or the Supreme Court.

4.8 However, some indictable offences may be heard and determined summarily in the Magistrates’ Court. 
In addition to providing a list of offences,93 the Criminal Procedure Act 2009 (Vic) provides that indictable 
offences punishable by level 5 or 6 imprisonment (10 years and 5 years, respectively), or by any term not 
exceeding 10 years, may be heard and determined summarily, subject to the requirements of the Act.94

4.9 Reducing a maximum penalty to 10 years or less will mean that, unless a contrary intention is specified, 
an offence may become triable summarily.95 Similarly, increasing the maximum penalty beyond 10 
years may render an offence no longer able to be tried summarily. For a high-volume offence, either 
of these consequences could have implications for the workload of the relevant courts.

86 This also applies to some Commonwealth offences, for example, the offence of burglary under section 132.4(6) of 
the Criminal Code Act 1995 (Cth), which entails entering or remaining in a Commonwealth building as a trespasser 
with the intent to commit an offence involving harm to a person or property damage against a law of a state, with 
a maximum penalty of 5 years or more.

87 Crimes Act 1958 (Vic) s 325.

88 Ibid ss 76 and 77 respectively.

89 Summary Offences Act 1966 (Vic) s 49F.

90 Crimes Act 1958 (Vic) s 247B.

91 Ibid s 3A.

92 In the Magistrates’ Court, both the verdict in a contested plea and the sentence upon a finding of guilt are 
determined by a Magistrate. In the County Court and Supreme Court, the verdict in a contested plea is determined 
by a jury and the sentence upon a finding of guilt is determined by a judge.

93 Criminal Procedure Act 2009 (Vic) sch 2.

94 Criminal Procedure Act 2009 (Vic) s 28(b).

95 Subject to the requirements of the Criminal Procedure Act 2009 (Vic) s 28.
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Investigative powers
4.10 The rationale behind incorporating a maximum penalty as a threshold for the use of investigative 

powers is that the exercise of powers that might otherwise unreasonably limit or interfere with 
the liberty or privacy of an individual should only be authorised where the offence concerned is 
so serious that the limitation or interference is justified. Authorising legislation may then refer to a 
maximum penalty as a way of prescribing which offences are considered serious enough to justify 
the exercise of those powers, without having to specify each offence individually.

4.11 A range of Victorian and Commonwealth investigative powers depend on the maximum penalty for 
the offence under investigation, including the following:

• Controlled operations: police officers may be granted immunity from prosecution for certain 
offences that they commit during the course of their investigation of offences in Victoria punishable 
‘by a maximum term of imprisonment of 3 years or more’.96

• Foreign offences: restraining and confiscation may be made against a person who has engaged 
in conduct in a foreign country that would be an offence against any Australian jurisdiction, 
punishable ‘by at least 12 months’ imprisonment’.97

• Australian Crime Commission: the crimes that the commission may investigate include defined 
child abuse, serious and organised crime and serious violence offences, punishable by imprisonment 
‘for a period of 3 years or more’.98

• Surveillance devices: under Victorian law, warrants may be issued for the use of surveillance 
devices during investigations within the jurisdiction into any Victorian offence, regardless of its 
maximum penalty.99 However, federal warrants may only be issued for the use of surveillance 
devices during investigations into offences that have a federal aspect and are punishable by a term 
of imprisonment ‘of 3 years or more or for life’.100

• Telephone intercepts: warrants for telecommunication intercepts may be issued in relation to 
offences ‘punishable by imprisonment for life, or for a period … of at least 7 years’, and warrants 
for access to stored communications in relation to offences ‘punishable by imprisonment for a 
period … of at least 3 years’.101

96 Crimes (Controlled Operations) Act 2004 (Vic).

97 Anti-terrorism Act 2004 (Cth).

98 Australian Crime Commission Act 2002 (Cth).

99 Surveillance Devices Act 1999 (Vic) ss 3, 15(1)(a). A Victorian warrant to use a surveillance device within another 
jurisdiction in order to investigate a Victorian offence may only be issued when that offence is ‘punishable by a 
maximum term of imprisonment of 3 years or more’: Surveillance Devices Act 1999 (Vic) s 19(7)(b).

100 Surveillance Devices Act 2004 (Cth). Federal warrants are recognised in Victoria as ‘corresponding warrants’ and 
are enforceable under the Surveillance Devices Act 1999 (Vic) ss 3, 30B.

101 Telecommunications (Interception and Access) Act 1979 (Cth).
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Legislative and regulatory schemes
4.12 The ambit of certain legislative and regulatory schemes is often fixed by reference to a maximum 

penalty or conviction for an offence that is liable to a specific maximum penalty. For example, a 
person’s entitlement to hold a particular office,102 or to be issued with a particular licence,103 requires 
that the person has not been convicted of an offence with a maximum penalty of a specified period.

4.13 The maximum penalty fixed by parliament for an offence can therefore have a wide range of 
consequential, practical effects beyond its immediate function of limiting the penalty that may be 
imposed upon a person convicted of a particular offence.

102 For example, offices under the Australian Grand Prix Act 1994 (Vic), Companies (Administration) Act 1981 (Vic), 
Melbourne Market Authority Act 1977 (Vic) and Victorian Funds Management Corporation Act 1994 (Vic).

103 For example, licences under the Gambling Regulation Act 2003 (Vic), Private Security Act 2004 (Vic), Travel Agents 
Act 1986 (Vic) and Therapeutic Goods (Victoria) Act 1994 (Vic).
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5. Special categories of offences

5.1 A number of offences, or categories of offences, pose particular challenges when applying the 
principles for setting maximum penalties.

Incomplete offences
5.2 A number of offences are incomplete or subsidiary to ‘complete’ offences. These offences usually 

involve the risk of harm rather than actual harm caused. 

5.3 Incomplete offences include the following:

• attempt offences;

• preparatory offences;

• incitement to commit an offence; and

• conspiracy to commit an offence.

5.4 Incomplete offences criminalise conduct that is on a trajectory towards the commission of a principal 
offence but is insufficient to satisfy the elements of the complete offence.

5.5 Currently there is inconsistency in the approach to incomplete offences both within Victorian 
legislation and nationally. Some offences have equal maximum penalties to the ‘complete’ form of 
the offence. Conspiracy and incitement under the Crimes Act 1958 (Vic) have the same maximum 
penalties as the completed offences. Under the Drugs, Poisons and Controlled Substances Act 1981 
(Vic) there is no difference, for example, in the way the Act treats attempting to traffick a large 
commercial quantity of a drug of dependence and successfully trafficking a large commercial quantity 
of a drug of dependence.104 Attempt offences under the Crimes Act 1958 (Vic) on the other hand 
generally have maximum penalties set at one level lower on the penalty scale than the relevant 
complete offence.105 Most preparatory offences have significantly lower maximum penalties than the 
principal offences.

5.6 Resolving the question of whether incomplete offences are as serious as, or less so than, complete 
offences depends largely on which principle or principles for the setting of statutory maxima 
are deemed paramount. If, for example, the principle of proportionality or ‘just deserts’ is to be 
regarded as the overriding principle, then the maxima for incomplete offences should generally be 
lower than those for the principal offences, in order to reflect their lesser seriousness. If, on the 
other hand, the prevention of future offending (whether through deterrence or incapacitation) is 
the most important consideration in setting statutory maxima, it may make sense for the maxima 
for incomplete offences to be set at the same level as those for complete offences. Such a blanket 
approach is unlikely to be suitable, however, as will be discussed below.

104 Drugs, Poisons and Controlled Substances Act 1981 (Vic) s 71. The maximum penalty for both offences is life 
imprisonment. Part V of this Act, headed ‘Drugs of Dependence and Related Matters’, covers offences such 
as trafficking, possession, supply and cultivation of drugs of dependence. All incorporate attempts within the 
complete offence definitions.

105 Crimes Act 1958 (Vic) s 321P.
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Attempts

5.7 In Victoria, and indeed nationally, there is no consistency in the approach taken to setting maximum 
penalties for attempt offences. Under section 321M of the Crimes Act 1958 (Vic), attempting to 
commit an indictable offence is an indictable offence and occurs where:

• the person intends to commit the relevant indictable offence;106 and

• intends or believes that all necessary facts or circumstances, the existence of which is an element 
of the offence, will exist at the time the offence is to take place;107 and

• the conduct of the person is more than merely preparatory to the commission of the offence;108 
and

• the conduct is immediately connected with the commission of the offence.109

5.8 The maximum penalty for an attempt offence is set at one level lower on the penalty scale than the 
maximum penalty for the corresponding completed offence, apart from the offence of attempting 
to commit murder or treason, which has a maximum penalty of level 2 imprisonment (25 years).110 
Therefore, the offence of attempt is currently treated as less serious than completed offences.

5.9 This was not always the case, however. When Division 12 (‘Attempts’) was introduced into the 
Crimes Act 1958 (Vic) by the Crimes (Amendment) Act 1985 (Vic), the maximum penalty for attempts 
was the same as that for the completed offence, unless the attempt was murder (or an offence 
for which no maximum penalty was fixed), in which case the maximum penalty was 15 years’ 
imprisonment.111 The Sentencing Task Force recommended that:

A person convicted of the offence of attempt (for all offences other than murder) be liable to a penalty 

not exceeding the maximum penalty fixed or prescribed by law for the relevant offence. We further 

recommend that specific offence provisions which create specific offences of attempt be repealed.112

5.10 This recommendation was not followed, and section 321P was amended to its current form by the 
Sentencing Act 1991 (Vic).113

5.11 Although the harm flowing from an attempt will be less than for the completed offence, the 
offender’s level of culpability is likely to be similar. It is even possible that culpability may be higher 
for attempts in particular instances. For example, to establish attempted murder, it is necessary to 
prove beyond reasonable doubt that the defendant intended to kill, whereas the complete offence 
of murder can be established by proving either intention or recklessness. But whether this potentially 
higher culpability can make up for the lesser harm so as to put the offences on the same footing 
(in terms of seriousness) is debatable. In R v Irusta, a decision of the New South Wales Court of 
Criminal Appeal, Justice Simpson commented that:

there are many instances in the criminal law which recognise that, for sentencing purposes, the criminality 

of an act is substantially to be judged by reference to the consequences of that act. It would affront 

common sense to suggest that, generally speaking, a person convicted of an attempt to murder should 

be punished as severely as if the attempt had been successful. There are many more such instances.114

106 Ibid s 321N(2)(a).

107 Ibid s 321N(2)(b).

108 Ibid s 321N(1)(a). See also Judicial College of Victoria, Victorian Sentencing Manual (2004–) [32.3].

109 Crimes Act 1958 (Vic) s 321N(1)(b).

110 Ibid s 321P(1A).

111 Further, for the numerous other provisions in the Act where the penalty for attempt was at a level below that 
of the principal offence, the offender was liable only for that lower penalty: Crimes (Amendment) Act 1985 (Vic) 
s 321P(2).

112 Sentencing Task Force, Victoria, above n 2, [187].

113 Sentencing Act 1991 (Vic) s 119(1) (sch 2, item 64).

114 R v Irusta (2000) 117 A Crim R 6, [47] (Simpson J).
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5.12 Justice Simpson said that, notwithstanding that legislation may set the maxima for attempts and 
completed offences at the same level:

common sense dictates that some instances of the conduct proscribed are inherently more serious than 

others. For example, in the ordinary case, a person who is convicted of the importation of drugs would 

be regarded as more culpable than a person who attempted to convey the same drugs.115

5.13 Similarly, in R v Taouk, a decision of the New South Wales Court of Criminal Appeal, Justice 
Badgery-Parker also pointed out that a judge in sentencing for an attempt will need to consider 
the interrelationship between the potential seriousness of the consequences had the crime been 
completed and the likelihood of having achieved these ends.116

5.14 The section 321M approach is inconsistent with the approach to the attempt offences set out in 
Part V of the Drugs, Poisons and Controlled Substances Act 1981 (Vic).117 These attempt offences are 
incorporated within the definitions of the complete offences, and each offence carries the same 
maximum penalty, regardless of whether the offence was attempted or completed. There may be 
valid reasons for treating attempted serious drug offences differently to the attempt offences in the 
Crimes Act 1958 (Vic). However, even if different weight should be accorded to the failure to complete 
an offence, depending on the offence type, the question is whether this should be reflected in the 
maximum penalties for attempts or merely be another factor for the judge to consider in sentencing.

5.15 If proportionality is to be the overriding principle in the setting of maximum penalties, it is difficult to 
argue that the penalties for attempts should be the same as those for the corresponding completed 
offences. The moral culpability of offenders may be the same, and in attempting to complete the 
offence the offender has put others at risk of harm (and in some cases caused a degree of harm), 
but ultimately the harm is far less than that caused by the offender who has successfully completed 
the offence.

Preparatory offences

5.16 Preparatory offences criminalise conduct where the offender has taken some steps towards the 
commission of the completed principal offence. Some examples of Victorian preparatory offences 
include:

• being armed with criminal intent (maximum penalty 5 years);118

• loitering with intent to commit an indictable offence (maximum penalty 2 years);119

• possessing house-breaking implements (maximum penalty 2 years);120

• going equipped to steal (maximum penalty 2 years);121

• falsification of documents (maximum penalty 10 years for all but one of the offences listed in 
section 83A);122 and

• making, using or supplying identification information (maximum penalty 5 years).123

5.17 The maximum penalties for preparatory offences are generally lower than for attempts and 
completed offences, reflecting the fact that an offender is further from his or her ultimate goal of the 

115 Ibid [48].

116 R v Taouk (1992) 65 A Crim R 387, 390–391.

117 Part V is headed ‘Drugs of Dependence and Related Matters’.

118 Crimes Act 1958 (Vic) s 31B.

119 Summary Offences Act 1966 (Vic) s 49B.

120 Ibid s 49D.

121 Crimes Act 1958 (Vic) s 91.

122 Ibid s 83A(5A).

123 Ibid s192B.
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completed offence.124 One exception may be the various offences involving falsification of documents 
listed under section 83A of the Crimes Act 1958 (Vic). Some of these offences may be preparatory to 
the offence of obtaining a financial advantage (or property) by deception. The maximum penalty for 
the latter offence is 10 years’ imprisonment, the same as for the falsification offences.125 The section 83A 
offences may also be committed with a view to disadvantaging another person – for example, depriving 
another person of the opportunity to earn, or earn more, remuneration126 – rather than gaining an 
advantage, and this makes these offences somewhat unusual among the preparatory offences.

5.18 The offence of making, using or supplying identification information has a maximum penalty of 5 years’ 
imprisonment.127 The offender must intend to use or supply the information to commit (or facilitate 
the commission of) an indictable offence. It is irrelevant that the commission of the indictable offence 
may be impossible.128 Most of these offences would be committed with the intention of using the 
identification information to gain a financial advantage by deception, or some such similar offence.

5.19 Some preparatory offences involve a high risk of harm, as the offenders engage in conduct with 
a view to facilitate more serious offences. This is particularly so in the case of being armed with 
criminal intent, where the offender may be intending an armed robbery or injury offence. However, 
the risk of harm is obviously less than that in an attempt situation involving arms.

5.20 It could also be argued that culpability is high in preparatory offences, as offenders generally intend 
to commit a further, often more serious offence (or for another to commit a further offence) and 
have moved beyond the mere planning stage. However, although the offender may have manifested 
an intention to commit an indictable offence, no actual attempt has been made, and it is still possible 
that a change of mind may occur. Based on this reasoning – which relates back to the principle 
of proportionality – preparatory offences should be placed lower on the scale of severity than 
attempts and completed offences and have lesser maximum penalties.

Incitement and conspiracy

5.21 The offence of incitement, which is set out under section 321G of the Crimes Act 1958 (Vic), is 
committed where a person urges another to pursue a course of conduct that would involve 
the commission of an offence and the ‘inciter’ intends that the offence be committed.129 For most 
incitement offences, the maximum penalty is the same as that for the relevant offence.130 Where 
there is no maximum penalty, the operative maximum is 15 years’ imprisonment.131

5.22 The essence of conspiracy (section 321 of the Crimes Act 1958 (Vic)) is that two or more people 
agree to pursue a course of conduct that involves the commission of a criminal offence, intending to 
commit that offence.132 Section 79 of the Drugs, Poisons and Controlled Substances Act 1981 (Vic) also 
prescribes an offence of conspiracy to commit offences under Part V of that Act. The offence of 
conspiracy has the same maximum penalty as that applying to the principal offence under both the 
Crimes Act 1958 (Vic) and the Drugs, Poisons and Controlled Substances Act 1981 (Vic).

124 The Council reviewed the maximum penalties for the offences of being armed with criminal intent, loitering 
with intent to commit an indictable offence, going equipped to steal, possessing house-breaking implements and 
being disguised with unlawful intent in 2007 and recommended against increasing the maximum penalties: see 
Sentencing Advisory Council, Review of Maximum Penalties for Preparatory Offences (2007), above n 3.

125 All except Crimes Act 1958 (Vic) s 83A(5C) have a maximum penalty of 10 years.

126 Crimes Act 1958 (Vic) s 83A(8)(a)(2).

127 Ibid s 192B.

128 Ibid s 192B.

129 Judicial College of Victoria, above n 108, [32.2].

130 Crimes Act 1958 (Vic) s 321I(1)(c).

131 Ibid s 321I(1)(b).

132 Judicial College of Victoria, above n 108, [32.1].
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5.23 These offences do not require that the parties take any concrete steps towards the completion of 
the crimes. Although no actual harm is caused, there is obvious risk of harm. In addition, the fact 
that there are at least two parties involved may render a conspiracy more serious than the acts of 
an individual seeking to achieve the same end.133 As Lee J stated in R v Shepherd:

It is not often mentioned but it is never to be forgotten that men acting in combination to achieve 

unlawful ends present a far greater evil and danger to the community than do the acts of individuals 

acting alone to achieve their nefarious ends.134

5.24 In terms of culpability, the offenders must intend to commit the crime; therefore they are as equally 
culpable as someone who completes the offence. If the principle of ‘just deserts’, or proportionality, 
is the overriding principle for setting maximum penalties, then it is likely that the penalties for 
incitement and conspiracy offences will be set at a lower level than for the completed offences.

Issues for consideration

5.25 On the one hand, it seems clear that harm caused is more serious than harm risked or averted, and 
therefore incomplete offences should be viewed as lower in the scale of seriousness. The general 
approach in Victoria to date indicates that incomplete offences are viewed as less serious than 
completed offences. Having the same maximum penalty for incomplete and complete offences may 
fail to give sufficient weight to the increased harm caused by the complete offence and detract from 
the effect of maxima as an indication of offence seriousness.

5.26 On the other hand, in many cases the only reason that an offence is not completed is because of an 
intervening act, rather than the offender’s change of mind, and some would argue that an offender 
should not benefit from this. Further, some incomplete offences require a high degree of culpability 
to be established – for example, the offences of attempt, conspiracy and incitement require an 
intention to commit the offence.

5.27 A uniform approach to setting maximum penalties for the various types of incomplete offences 
is unlikely to be practical; however, the inconsistencies evident in the current approach require 
attention. Attempts are treated differently in the Crimes Act 1958 (Vic), where they have lower 
maximum penalties than complete offences, and the Drugs, Poisons and Controlled Substances Act 
1981 (Vic), where they have the same maximum penalties as the completed offences.

5.28 Unlike attempts, incitement and conspiracy offences have the same maximum penalties as completed 
offences in the Crimes Act 1958 (Vic). There may be no harm caused by the latter offences, 
compared with attempts, where the risk of harm is greater and actual harm may be inflicted. The 
offender is usually further from his or her ultimate goal of the completed offence in incitement and 
conspiracy offences than for attempts. Based purely on offence seriousness, it appears to be logically 
inconsistent that attempts have lower maximum penalties than completed offences, yet incitement 
and conspiracy offences are set at the same level.

5.29 Generally, it would be difficult to justify setting maximum penalties for preparatory offences at the 
same level as principal offences. First, it is not always clear what the corresponding completed or 
principal offence would be. Being armed with criminal intent could be preparatory to a number of 
offences with varying maximum penalties, for example, armed robbery, aggravated burglary, murder 
or assault. Second, although the offender’s culpability is high for these offences, there is no actual 
harm caused. For some of the preparatory offences, for example, those involving weapons, the 
risk is potentially death or serious injury, whereas for others, such as the falsification of documents 
offences, the risk is confined to economic harm.

133 R v Shepherd (1988) 37 A Crim R 303, 313 (Lee J).

134 Ibid. Shepherd involved conspiracy to import traffickable quantities of heroin in contravention of section 233B of 
the Customs Act 1901 (Cth).
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Offences against justice
5.30 A number of Victorian offences relate to the state’s ability to investigate or prosecute crime, 

including the common law offences of contempt and attempting to pervert the course of justice and 
the statutory offence of being an accessory. There is some inconsistency in the maximum penalties 
for these offences.

5.31 Where a person knowingly impedes the ‘apprehension, prosecution, conviction or punishment of 
the principal offender’135 he or she may be charged with the offence of being an accessory.136 It has 
been stated that a more correct description of the offence is that of ‘assisting an offender’,137 rather 
than being an ‘accessory’, as this was used at common law to describe those who aided and abetted 
a principal offender, as compared with those who merely assisted the offender after the commission 
of the principal offence (that is, as an ‘accessory after the fact’).

5.32 The maximum penalty for this offence depends upon the offence that the principal offender has 
committed. If the maximum penalty for the principal offence is level 1 imprisonment (life), the maximum 
penalty for being an accessory to that offence is level 3 imprisonment (20 years). In any other case, the 
maximum penalty is the lesser of 5 years, or one-half the maximum penalty for the principal offence.138

5.33 Unlike the harm caused by aiding, abetting, procuring or counselling an offence (in which case the 
offender is charged as a principal offender), the harm caused by the offence of being an accessory 
does not arise from the commission of the principal offence itself. It is, rather, a secondary harm 
‘against justice’. However, there is also potential for actual harm. As the accessory is attempting to 
prevent the principal offender from being brought to justice, there may be significant psychological 
impacts (i.e. fear and apprehension) on any victim or victims of the principal offence while the 
principal offender has not been apprehended.

5.34 The offence of being an accessory is similar in principle to other ‘justice offences’, in particular the 
offences of contempt of court and attempting to pervert the course of justice. These offences concern 
an offender attempting to hinder the administration of justice, either by deliberately disobeying 
a court’s direction or by other intentional conduct. The penalty for the common law offence of 
contempt is ‘at large’ (meaning that there is no statutory maximum penalty), while the maximum 
penalty for the common law offence of attempting to pervert the course of justice is 25 years.139

5.35 There is some overlap between the offences of being an accessory and attempting to pervert the course 
of justice. Conduct whereby a person conceals an offence or obstructs police in their investigation of an 
offence (and by doing so assists an offender to evade police) may satisfy the elements of both offences. 
The offence of attempting to pervert the course of justice is broad and would subsume the offence of 
being an accessory. However, there is still a very large discrepancy between their maximum penalties.

Issues for consideration

5.36 Clearly, it is in the community’s interest that offenders are detected, prosecuted and punished for 
the commission of offences. However, it is difficult to rank the level of seriousness for such ‘justice 
offences’ where the harm may be described as intangible harm against the ‘justice system’, or society 
as a whole. One of the issues the Council needs to consider is how to rank these justice offences in 
light of the particular kind of harm that they cause.

135 The principal offender has committed an indictable offence that is punishable on first conviction with imprisonment 
for life or for a term of 5 years or more: Crimes Act 1958 (Vic) s 325.

136 Crimes Act 1958 (Vic) s 325.

137 Archbold et al, Criminal Pleading, Evidence and Practice (1997) cited in Ian Freckleton, Indictable Offences in Victoria 
(4th ed, 1999).

138 Crimes Act 1958 (Vic) s 325(4).

139 Crimes Act 1958 (Vic) s 320.
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Offences that risk harm
5.37 Endangerment and threat offences are difficult to rank in terms of seriousness, as the harm risked or 

threatened by the offender does not need to eventuate for the offence to be established. As harm 
is not an element of these offences, ranking their seriousness involves considering the offender’s 
degree of culpability and the risk of or potential for harm, rather than the harm itself.

Endangerment

5.38 Endangerment offences, such as conduct endangering life140 or conduct endangering persons,141 
criminalise conduct that represents an unacceptable risk of harm to members of the community. 
The culpability of a person who commits one of these offences arises from the fact that he or 
she recklessly engages in conduct that places or may place another in danger of death or serious 
injury. Conduct endangering life has a maximum penalty of 10 years’ imprisonment, while conduct 
endangering persons has a maximum penalty of 5 years’ imprisonment.

5.39 Endangerment offences involve the kind of conduct that has the potential to result in death or 
serious injury. Where death or serious injury results from the offender’s conduct, the offender 
becomes liable to be charged with more serious offences, such as murder, manslaughter, dangerous 
conduct causing death or various causing injury offences. Therefore, the key difference between 
endangerment offences and these more serious offences is that the harm has not eventuated. 
However, the offender’s culpability will be as high as that of offenders who commit fatal or injury 
offences, depending on the circumstances.

5.40 Thus the seriousness of endangerment offences hinges on the offender’s culpability and the risk of 
harm the offender’s conduct has created. As actual harm is not an element of these offences, it is 
arguably not a consideration in assessing seriousness.

Threats

5.41 Offences such as threat to kill142 or threat to inflict serious injury143 also risk harm. These offences 
are established when an offender threatens to kill or seriously injure another person while intending 
that, or being reckless as to whether, the person would fear that the threat would be carried 
out. Because the offender must intend, or be reckless as to whether his or her actions engender 
such fear in the other person, there is a high risk that fear or other psychological harm will in fact 
eventuate. However, as harm is not an element of the offences, this does not have to be proved. In 
assessing seriousness for threat offences, it is therefore only the offender’s degree of culpability and 
the risk of harm, rather than the harm itself, that are taken into account.

5.42 Aggravated forms of threat offences – such as extortion with threat to kill144 or blackmail145 – are 
likely to involve higher culpability, as the offender is using a threat to seek an advantage or to cause 
the victim some form of detriment. Such threat offences are presently treated as more serious (as 
reflected in their higher maximum penalties) than threats made without an accompanying demand.

140 Ibid s 22.

141 Ibid s 23.

142 Ibid s 20.

143 Ibid s 21.

144 Extortion with threat to kill has a maximum penalty of 15 years: Crimes Act 1958 (Vic) s 27.

145 Blackmail has a maximum penalty of 15 years: Crimes Act 1958 (Vic) s 87.
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Issues for consideration

5.43 One of the issues the Council needs to consider is how to rank – and therefore set maximum 
penalties for – threat and endangerment offences. The resolution of this issue depends on which 
principles and purposes of maximum penalties take precedence.

5.44 If proportionality is to prevail, it is difficult to argue that the maximum penalties for endangerment or 
threat offences should be set at or near the same level as for offences that have led to the infliction 
of actual harm. This is despite the fact that the offender’s culpability may for some offences (for 
example, conduct endangering life) be the same or higher than offences where the harm eventuates. 
On the other hand, if the paramount principle is deterrence, for example, then the maximum penalty 
for an offence such as conduct endangering life might be set at the same level as manslaughter.

Aggravated and repeat offences
5.45 There are certain circumstances surrounding the commission of an offence that can have the effect 

of increasing the culpability of an offender. Aggravating factors can include recidivism, a breach of 
trust, use of a weapon, committing an offence in company or the particular vulnerability of the 
victim.146

5.46 In 1988, the Victorian Sentencing Committee noted a trend over the preceding hundred years or 
so away from specific and limited offence definitions with aggravating and mitigating factors built 
into them, to a more general specification of offences.147 This more general approach to offence 
definition allows judges to determine and weigh the relevant aggravating and mitigating factors 
during the sentencing process. In its 1989 review, the Sentencing Task Force endorsed the views 
of the Victorian Sentencing Committee on the issue of offence aggravation, namely that sentences 
should not be capable of being increased beyond the normal statutory maxima due to the existence 
of aggravating factors.148

5.47 For most serious Victorian offences, aggravating circumstances are taken into account by the judge 
in assessing the overall culpability of the offender and are not an element of the offence. The 
maximum penalties for these offences must therefore be high enough to encompass the increased 
seriousness when these aggravating factors are present.

5.48 Even if it is accepted as a general principle that maximum penalties should be high enough to 
encompass aggravated forms of offences, some aggravated forms may be considered so serious 
that an exception to this rule is warranted. In such a case, the legislation will emphasise the relevant 
circumstance of aggravation through the creation of an ‘aggravated offence’ with a higher maximum 
penalty. The aggravating circumstance then becomes an element of the offence of which the jury 
must be satisfied beyond reasonable doubt to find the offender guilty of that offence.

5.49 Two examples of aggravated offences are armed robbery and aggravated burglary. The requisite 
aggravating circumstance for aggravated burglary is that the offender commits a burglary while in 
possession of a firearm, explosive or offensive weapon (or imitation firearm or imitation explosive), 
or while knowing or being reckless about the presence of another person in the building.149 For 
armed robbery, the jury must be satisfied that the offender committed a robbery while armed with 

146 Sentencing Task Force, Victoria, above n 2, [195].

147 Victorian Sentencing Committee, Sentencing: Report of the Victorian Sentencing Committee (1988) 239–271; cited in 
Sentencing Task Force, Victoria, above n 2, [197].

148 Sentencing Task Force, Victoria, above n 2, [197]. The Victorian Sentencing Committee included in its draft 
Sentencing Bill a list of aggravating and mitigating factors that courts should take into account when assessing 
offenders’ culpability.

149 Crimes Act 1958 (Vic) s 77.



S
pecial categories of offences

33

a firearm, imitation firearm, explosive, imitation explosive or offensive weapon.150 Both aggravated 
burglary and armed robbery have maximum penalties of 25 years’ imprisonment, compared with 
10 and 15 years’ imprisonment respectively for burglary and robbery.

5.50 The differences in penalty divisions between these offences and their non-aggravated forms have 
not always been as great as they are today. When armed robbery was enacted via section 2 of the 
Crimes (Armed Robbery) Act 1977 (Vic), with a maximum penalty of 25 years’ imprisonment, robbery 
had a maximum penalty of 20 years. In his Second Reading Speech for the Crimes (Armed Robbery) 
Bill 1977 (Vic), Minister Robert Maclellan described the rationale for introducing armed robbery as 
a separate (aggravated) offence as follows:

It is part of the Government’s concerted campaign against what has been called an ‘epidemic’ of armed 

robbery … The increased maximum penalty for this new offence should provide a greater deterrent to 

potential felons. In addition, the increased penalty will allow the courts to impose longer sentences on 

hardened criminals and thereby protect the community from their anti-social behaviour.151

5.51 The Sentencing Act 1991 (Vic) reduced the penalty for armed robbery to 20 years’ imprisonment 
and robbery to 15 years’ imprisonment (thus maintaining the one division difference in penalties 
recommended by the Sentencing Task Force).152 Then the Sentencing and Other Acts (Amendment) 
Act 1997 (Vic) moved the maximum penalty for armed robbery back up to 25 years, leaving robbery 
at 15 years and creating the current two division gap.

5.52 Aggravated burglary came into being as one of the many amendments to the Crimes Act 1958 (Vic) 
made by the Crimes (Theft) Act 1973 (Vic). Its maximum penalty was set at 20 years’ imprisonment, 
which compared with the 14 years’ maximum for burglary.153 In 1991, the penalty for aggravated 
burglary was reduced to 15 years and burglary to 12.5 years. In 1997, the penalty for aggravated 
burglary was increased to 25 years’ imprisonment. The penalty for burglary dropped down to 10 
years’ imprisonment,154 creating the three division separation between this offence and burglary that 
we see today.

5.53 Thus aggravated burglary is three levels higher up the penalty scale than burglary and armed 
robbery. As discussed at [3.18], the concept of ‘ordinal proportionality’ requires that the size of the 
increment from one penalty to another should reflect ‘the size in the step-up in seriousness from 
one species of criminal conduct to another’.155 Further, if the principle of parsimony is considered 
applicable to the setting of statutory maxima, the question must be asked whether these large 
steps up in maximum penalties are necessary to achieve the stated desired purposes of deterrence, 
incapacitation and community protection.156

5.54 The Sentencing Task Force in 1989 took the view that where legislation provides for separate 
aggravated offences:

The weight of the circumstance of aggravation should be considered in each individual case to determine 

how many divisions above the standard form of the offence the aggravated form of offence should be 

placed. As a rule of thumb, however, the principle adopted was that where an offence contained a 

statutory element of aggravation it was placed one division above the offence that lacked that element.157

150 Ibid s 75A.

151 Victoria, Parliamentary Debates, Legislative Assembly, 5 October 1977, 9980–81 (Robert Maclellan).

152 See further [5.54].

153 Crimes (Theft) Act 1973 (Vic) s 76(3). Interestingly, the Crimes (Theft) Act 1973 (Vic) s 76(1) provided for a minimum 
penalty of 5 years’ imprisonment for burglary.

154 When the penalty scale was amended in 1997, the 12.5 year imprisonment division was removed.

155 Von Hirsch (1983), above n 3, 212. See further [3.65]–[3.68].

156 See further the discussion on denunciation [3.48]–[3.55].

157 Sentencing Task Force, Victoria, above n 2, [198].
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Repeat offences

5.55 There is little doubt that prior offences are relevant in sentencing an individual offender in an 
individual case. Another question altogether is whether prior offences should be relevant to the 
setting of maximum penalties. The question for the Council to consider is: should there be separate 
(higher) maximum penalties for repeat offences or should maximum penalties be set high enough 
to encompass repeat offending?

Relevance of prior convictions in sentencing

5.56 Prior convictions are clearly an important consideration in the sentencing process. They may be 
taken into account as part of the objective circumstances of the offence in an ‘instinctive synthesis’ 
approach158 or via a ‘two-tiered’ process. In the two-tiered approach, otherwise described as 
the theory of ‘progressive loss of mitigation’,159 the judge sets the proportionate ‘ceiling’ for the 
punishment based on the seriousness of the offence, then reduces this based on the offender’s lack 
of prior convictions. If the person reoffends, they gradually lose the benefit of this mitigation. Both 
approaches have at their heart the principle of proportionality.

5.57 Von Hirsh has suggested that if two offenders have committed the same crime and have the same 
awareness, motivation and intention in committing that crime, there is no rational argument for 
why the repeat offender is more culpable than the first-time offender.160 With the progressive loss 
of mitigation approach, however, the repeat offender will receive a harsher punishment than the 
first-time offender; this is not because the repeat offender’s sentence has been increased but rather 
because the first-time offender’s sentence has been mitigated. This mitigation is made on the basis 
that the offence may have been a ‘lapse’ and the offender should be given a ‘second chance’.161 Once 
an offender has appeared before the courts on a number of occasions, the offending behaviour 
can no longer be considered a ‘lapse’ but is rather ‘evidence of a real unwillingness or incapacity to 
comply with the law’.162 Of course, prior convictions that are significantly different from the present 
offence are generally accorded ‘little or no weight’ in this process.163

Relevance of prior convictions to maximum penalties

5.58 The question under consideration is: should prior convictions be relevant in any way to the setting 
of maximum penalties for indictable offences? In 1989, the Sentencing Task Force ‘strongly opposed’ 
penalty enhancement for repeat indictable offences. The Sentencing Task Force distinguished 
summary and indictable offences, commenting that provisions that created enhanced penalties for 
repeat offences:

are mostly applicable to summary offences where the scope for the exercise of sentencing discretion 

based on prior offending is limited by the relatively low sentencing range. This is not the case in respect 

of most indictable offences and we would strongly oppose the extension of these penalty enhancement 

158 The High Court endorsed the ‘instinctive synthesis’ approach to sentencing in Markarian v The Queen (2005) 228 
CLR 357.

159 Andrew von Hirsch and Andrew Ashworth, Proportionate Sentencing: Exploring the Principles (2005), 149; Fox and 
Freiberg, above n 18, 269; Benjamin Boucault, ‘Punishing Repeat Offenders: How Should Prior Convictions Be 
Taken into Account in Sentencing?’ (2009) 31(6) Law Society Bulletin (SA), 22, 22.

160 Von Hirsch and Ashworth (2005), above n 159, 149.

161 Boucault (2009), above n 159, 22; Andrew von Hirsch, ‘Desert and Previous Convictions in Sentencing’ (1981) 65 
Minnesota Law Review 591, 601–602. Fox and Freiberg point out that absence of prior convictions does not always 
lead to mitigation of sentence, for example, where the offence is so serious that the need for deterrence takes 
precedence over sentence adjustments based on past good character: Fox and Freiberg, above n 18, 273.

162 Fox and Freiberg, above n 18, 270.

163 Ibid, 272.
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techniques further up the scale of offence seriousness … there is no evidence that such techniques 

have any effect in reducing recidivism. In the absence of convincing evidence, Parliament should be 

parsimonious in the nature and quantity of the sanctions [it] … creates.164

5.59 There are a number of reasons why it may be unnecessary, and even counterproductive, to set 
higher maximum penalties for repeat offences. Judges are able to take prior convictions into account 
in sentencing, without offending the principle of proportionality. As the Sentencing Task Force noted, 
there is no evidence that penalty enhancement techniques have a deterrent effect; in fact, there is 
little evidence that maximum penalties in and of themselves have a deterrent effect. Setting higher 
maximum penalties for repeat offences may contravene the principle of proportionality and may 
also create difficulties from the point of view of the principle of legality, given the (current) broad 
intervals in the penalty scale. These potential problems can be avoided if maximum penalties are set 
high enough to encompass the worst example of repeat offences, bearing in mind the principle of 
parsimony.

Continuing criminal enterprise offenders

5.60 The ‘continuing criminal enterprise’ provisions in Part 2B of the Sentencing Act 1991 (Vic) double 
the applicable maximum penalty where an offender is convicted of three or more of the listed 
offences within 10 years (capped at 25 years’ imprisonment). These offences are theft, robbery, 
armed robbery, obtaining property by deception, obtaining a financial advantage by deception, 
conspiracy to defraud, false accounting, handling stolen goods and destroying or damaging property. 
The amounts involved must be more than $50,000 for each offence.165 The automatic forfeiture 
provisions of the Confiscation Act 1997 (Vic) apply to an offender sentenced as a continuing criminal 
enterprise offender.166

5.61 In introducing the Part 2B provisions via the Confiscation Bill 1997 (Vic), Attorney-General Jan 
Wade’s Second Reading Speech did not refer to the doubling of the maximum penalties for the Part 
2B offences. It offered only the following brief explanation for the new part:

Some criminals have acquired wealth as a result of sustained, repeat criminal behaviour.167

5.62 The Second Reading Speech made extensive reference to the ‘fight’ against organised – and 
particularly profit-related – crime. In directing the Part 2B provisions at profit-related organised 
crime, parliament made it clear that the predominant aim of the provisions was to deter future 
offending. This was another example of a departure from the established principle that relative 
offence seriousness is the key determinant of maximum penalties. As the principle of proportionality 
had informed the overall offence structure created by the Sentencing Task Force in 1989, the focus 
on deterrence in crafting the Part 2B provisions put this part out of alignment with this structure.

5.63 The Part 2B provisions are arguably inconsistent with the principle of proportionality. They may 
offend the principle of legality in that the penalties for repeat offences under these provisions are 
complex and therefore inaccessible. The provisions may also breach the principle of parsimony in 
that, even if it is considered legitimate for deterrence to take precedence over proportionality in 
setting the maximum penalties for these offences, increasing the maxima by such a large increment 
(double) may not be the least restrictive means of achieving this purpose. Further, the Part 2B 
provisions create inconsistency in that repeat offenders committing these ‘profit-motivated’ offences 
may be sentenced more harshly, relative to offence severity, than repeat offenders committing other 
types of serious offences.

164 Sentencing Task Force, Victoria, above n 2, [194].

165 Sentencing Act 1991 (Vic), sch 1A.

166 Confiscation Act 1997 (Vic), sch 2, s 2.

167 Victoria, Parliamentary Debates, Legislative Assembly, 13 November 1997, 1148 (Jan Wade, Attorney-General).
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Serious offender provisions

5.64 The Victorian Sentencing Act 1991 also sets out a ‘serious offender’ scheme that applies to defined 
serious arson, drug, sexual or violent offenders.168 Unlike the continuing criminal enterprise provisions, 
these provisions do not provide for a higher maximum penalty than the principal offence.

5.65 The serious offender provisions:

• provide for terms of imprisonment to be served cumulatively, reversing the general statutory 
presumption that sentences are to be served concurrently;169 and

• require the court to consider the protection of the community as the principal sentencing purpose 
and provide that, in achieving that purpose, it may ‘impose a sentence longer than that which is 
proportionate to the gravity of the offence considered in the light of its objective circumstances’.170

5.66 Given the existence of Part 2A, the statutory maximum penalties for the numerous offences covered 
by this part must be high enough not just to encompass the worst example of a particular offence, 
but the worst example of an offence that may be the culmination of a series of similar offences. 
Part 2A encourages courts to impose sentences that are disproportionate to the seriousness of the 
offence, because an offender has been convicted previously for a similar offence or offences. This 
contravenes both the principle of proportionality and the principle of parsimony and has the effect 
of punishing an offender twice for the earlier conviction.

5.67 The courts have used the Part 2A provisions sparingly, as they have been reluctant to accept these 
challenges to traditional sentencing principles.171

Continuing or course of conduct offences

5.68 To prove a continuing offence, there must be evidence of a number of criminal acts. These offences 
are exceptions to the general rule of one criminal act to one charge. Some examples are persistent 
sexual abuse of a child under the age of 16, consorting and stalking.172

5.69 Drug trafficking, cultivating and supplying are examples of ‘hybrid’ offences, as they can be proved 
by one act or many.173

5.70 Course of conduct offences may be compared with offences such as theft, for example, where every 
single instance of theft must be charged as a separate offence.

5.71 Like repeat offences, continuing and hybrid offences raise challenges for the consistent application of 
the core maximum penalties principles, in particular the principle of proportionality. The maximum 
penalties for these offences must be high enough to cater for situations where the offender has 
committed multiple criminal acts over a period of time. In the case of persistent sexual abuse of 
a child, both harm and culpability are arguably very high, particularly if there have been frequent 
acts of sexual abuse over a long period. It is difficult to rank the worst example of such an offence 
against, for example, the worst example of a single act of rape on a scale of seriousness. Both have 
maximum penalties of 25 years’ imprisonment.

168 The offender must be convicted of at least one arson, drug or violence offence and sentenced to a term of 
imprisonment, or, for a serious sexual offender, at least two sexual offences leading to imprisonment, or one term 
of imprisonment for persistent sexual abuse of a child under 16 or one sexual offence and one violent offence 
arising out of one course of conduct and both sentenced to imprisonment: Sentencing Act 1991 (Vic) pt 2A, s 6B(2).

169 Sentencing Act 1991 (Vic) s 6E. Sentencing Act 1991 (Vic) s 16(1) sets out the presumption of concurrency. A judge 
is not obliged to order that the terms be served cumulatively and can order otherwise.

170 Sentencing Act 1991 (Vic) s 6D.

171 Elizabeth Richardson and Arie Freiberg, ‘Protecting Dangerous Offenders from the Community: The Application 
of Protective Sentencing Laws in Victoria’ (2006) 4(1) Criminology and Criminal Justice 81, 86.

172 Crimes Act 1958 (Vic) s 47A; Summary Offences Act 1966 (Vic) s 49F; Crimes Act 1958 (Vic) s 21A.

173 David Ross, ‘Continuing Offences’ (2005) 10(1) Deakin Law Review 283.
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6. The penalty scale

6.1 The Attorney-General has specifically asked the Council to ‘consider whether any changes should 
be made to the penalty scale’.174 Section 109(1) of the Sentencing Act 1991 (Vic) contains a scale of 
statutory maximum penalties of imprisonment, ranging from level 1 (life imprisonment) to level 9 
(6 months’ imprisonment),175 as follows:

Level 1 2 3 4 5 6 7 8 9

Penalty Life 25 years 20 years 15 years 10 years 5 years 2 years 1 year 0.5 year

6.2 A penalty scale is intended to both limit the number of maxima across offences and provide some 
consistency by grouping offences according to their relative comparative seriousness. It also provides 
for a maximum fine associated with each level of imprisonment (except for life imprisonment).

6.3 The primary rationale for having a penalty scale is to establish a coherent penalty structure that 
provides a comparative ranking of offence seriousness and limits the sentencer to the maximum 
penalty set by parliament. This aim is in accordance with von Hirsch’s notion of ‘cardinal 
proportionality’, which:

requires that a reasonable proportion be maintained between the absolute quantum of punishment 

and the gravity of the criminal conduct. The scale should not be so inflated that lesser criminal conduct 

is severely punished, nor should it be so deflated that grave offences are punished leniently.176

6.4 The methodology adopted by the Sentencing Task Force involved identifying the number of levels, 
or divisions, that were required, based upon broad categories of offence seriousness, offence 
type (whether summary or indictable) and the likely sentencing outcome (including non-custodial 
sentences). Once the scale was agreed to, it was applied to the offences in the Crimes Act 1958 (Vic), 
which involved reassessing the level of seriousness of each offence in that Act.

6.5 Determining the divisions in the scale prior to assessing relative offence seriousness reveals the 
tension between limiting the maxima by way of a scale (and assigning offences to the different levels 
in that scale), and providing sufficient intervals within a scale to account for differences in relative 
offence seriousness.

6.6 In the terms of reference, the Attorney-General specifically asked the Council to ‘consider whether 
any changes should be made to the penalty scale’,177 in light of a number of current issues.

174 Letter from Attorney-General, the Hon. Rob Hulls, MP, to Professor Arie Freiberg, AM, dated 11 March 2010.

175 Sentencing Act 1991 (Vic) s 109(1). The Victorian penalty scale also provides a maximum fine associated with 
each level of imprisonment (except for life imprisonment). The Council will be restricting its review to maximum 
penalties of imprisonment for the relevant offences and will not be reviewing maximum fines.

176 Von Hirsch (1983), above n 3, 219.

177 Attorney-General, the Hon. Rob Hulls (2010), above n 173.
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Three-year maximum
6.7 The Attorney-General asked the Council to consider whether a new level of imprisonment of 

3 years should be added to the existing penalty scale. The Attorney-General stated that:

This issue arises as Victoria is adopting more offences as part of a national scheme and preparatory 

offences are an increasing part of the sentencing landscape. However, 3 years is not a recognised level 

of imprisonment under the Sentencing Act. Fitting an offence within the 2 year or 5 year distinction 

can be very difficult and can lead to inappropriate maximum penalties to fit within the ‘level’ hierarchy.

6.8 The Crimes Act 1958 (Vic) contains a number of new offences that have a maximum penalty of 
3 years, falling between levels 6 and 7 (5 and 2 years’ imprisonment respectively):

• The Crimes (Property Damage and Computer Offences) Act 2003 (Vic) introduced to the Crimes 
Act 1958 (Vic) two new offences of possession, producing, supplying or obtaining data with intent 
to commit a serious computer offence. Both have a maximum penalty of 3 years.178

• The Crimes Amendment (Identity Crime) Act 2009 (Vic) introduced two new offences regarding 
the possession of identification information. Both have a maximum penalty of 3 years.179

6.9 The new sets of preparatory offences above were introduced as a result of recommendations made 
by the Model Criminal Law Officers’ Committee. The Committee’s discussion paper regarding 
identity crime offences stated:

The model identity crime offence is a preparatory offence, which requires the intent to commit, or to 

facilitate the commission of, a further offence. Traditionally the Committee has set lower maximum 

penalties for preparatory offences. The Committee therefore recommends that the offence carry a 

maximum penalty of 3 years’ imprisonment. This penalty is commensurate with the maximum penalties 

attaching to both the Queensland and South Australian identity theft provisions.180

Legislative thresholds
6.10 As discussed in part four of this paper, the maximum penalties for offences in Victoria exist in 

the context of a broader legislative framework of interdependent criminal laws and procedures, 
operating within Victoria and the Commonwealth jurisdiction. The maximum penalty for an offence 
in Victoria may have a consequential effect upon the scope of specific offences, criminal procedures 
and investigative powers and the application of legislative and regulatory schemes, in circumstances 
where the legislation governing these matters incorporates a maximum penalty as a threshold.

6.11 A number of Victorian and Commonwealth Acts authorising investigative powers incorporate a 
state offence maximum penalty threshold of 3 years, including:

• Crimes (Controlled Operations) Act 2004 (Vic);

• Australian Crime Commission Act 2002 (Cth);

• Surveillance Devices Act 2004 (Cth); and

• Telecommunications (Interception and Access) Act 1979 (Cth).181

178 Crimes Act 1958 (Vic), ss 247E and 247F.

179 Crimes Act 1958 (Vic), ss 192C and 192D.

180 Model Criminal Law Officers’ Committee, Discussion Paper: Identity Crime (2007) 28.

181 In relation to warrants for access to stored communications: Telecommunications (Interception and Access) Act 
1979 (Cth) s 5E(1)(a)(i). Warrants for telephone intercepts may only be issued for investigation into ‘an offence 
punishable by imprisonment for life … or a maximum period of at least 7 years’: Telecommunications (Interception 
and Access) Act 1979 (Cth) s 5D(2)(a).
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6.12 If a new three-year maximum penalty is introduced,182 any change in the maximum penalty for 
existing offences that meets or exceeds 3 years, or decreases below 3 years, will affect the ambit of 
the Victorian and Commonwealth investigative schemes.

Intervals
6.13 When first introduced, the penalty scale had 11 divisions of imprisonment,183 as follows:

Level 1 2 3 4 5 6 7 8 9 10 11

Penalty Life 20 
years

15 
years

12.5 
years

10 
years

7.5 
years

5 
years

3 
years

2 
years

1 
year

0.5 
year

6.14 The intervals, particularly at levels 4, 6 and 8 falling between 15, 10, 5 and 2 years (respectively), 
allowed for finer distinctions to be made between penalties. The 1997 amendments abolished the 
divisions equating to 12.5 years, 7.5 years and 3 years in favour of fewer divisions overall (nine instead 
of eleven), and an even series of five-year intervals, commencing with 5 years’ imprisonment.

6.15 The organisation of the current penalty scale into five-year increments, from level 6 to level 2, means 
that the scale can provide only a broad guide to the relative seriousness of offending conduct. This 
means that a scaled progression for similar types of offences, varying in maximum penalty according 
to the offender’s intent for example, may involve too great a difference in the maximum penalties.

6.16 For example, the causing injury offences in section 18 of the Crimes Act 1958 (Vic) involve a five-year 
maximum penalty difference, on the basis of the offender’s culpability, determined by intent. Where 
the offender has caused injury intentionally, the maximum penalty is 10 years. Where the offender 
has caused injury recklessly, the maximum penalty is 5 years. This five-year difference in maximum 
penalty may be considered too great on the basis of the principles of legality and parsimony.

6.17 Where two forms of the same offence, distinguished only by the offenders’ intent, are separated by 
an interval on the penalty scale, that interval should be sufficient to take into account the difference 
in the offenders’ culpability, but be no greater than is necessary to do so. This reflects the principle 
of parsimony.

Issues for consideration
6.18 The issues that the Council needs to consider include:

• Are there sufficient intervals in the penalty scale to provide the necessary distinction between 
offences based upon their relative seriousness, and are the intervals set at the right levels?

• Should the penalty scale be amended to add a new level of 3 years’ imprisonment? Are further 
levels necessary?

• Would a new penalty level of 3 years’ imprisonment provide for the amendment of penalties for 
existing offences currently set on either side, at 2 or 5 years’ imprisonment?

182 See [6.7]–[6.9].

183 Maxima in the original penalty scale of imprisonment were expressed in terms of months, rather than years. The 
Sentencing Task Force considered that doing so may result in ‘a fuller recognition by sentencers of the experience 
of time passing for a prisoner’, which ‘could lead to a general reduction on sentence lengths’: Sentencing Task 
Force, Victoria, above n 18, 84. In this paper, the maxima have been expressed in years for the purpose of 
comparison with the current penalty scale.
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