
 

 

Purpose and Background 
The Attorney-General has sought the advice of the 
Sentencing Advisory Council on the adequacy of the 
current maximum penalty of five years’ imprisonment 
for the offence of negligently causing serious injury 
(NCSI) under section 24 of the Crimes Act 1958 (Vic), 
particularly in relation to driving matters. 
 
This paper briefly describes the context of the reference, 
and provides information about the offence of NCSI and 
related offences in Victoria and other jurisdictions. It also 
provides information about sentencing patterns for NCSI 
and related offences in Victorian courts. 
 
The offence of NCSI arises when it is established that a 
person: 
1. did or omitted to do something; 
2. that this act or omission was culpably negligent; and 
3. that the act or omission caused serious injury to 

another person.1 
 
NCSI is mostly charged in the context of injuries caused 
by negligent driving. However it is also charged in the 
context of harm caused by other types of behaviour such 
as assault. 
 
Our terms of reference suggest that relevant issues the 
Council may wish to consider include: 

• The maximum penalties for other offences covering 
similar behaviour, but where the outcome is more 
or less serious: for example where the victim is 
killed. 

• The maximum penalties for other offences covering 
the same outcome (i.e. serious injury), but that 
require a different state of mind: for example 
where the defendant is reckless. 

• The elements of other driving related offences, 
including relevant penalty levels. 

 
The maximum penalty for NCSI is substantially lower 
than that for culpable driving causing death, although 
negligence can form the requisite fault element for both 
offences. Therefore the key difference between the two 
offences would appear to be whether the victim dies or is 
seriously injured. The Attorney-General points out that 
‘injuries sustained by victims of a car accident can be 
extremely serious and substantially diminish a victim’s 
quality of life’.   
 

 
 
 
 
 
 
 
 
 
 
The Council has been asked to advise on what it 
considers to be the appropriate maximum penalty for the 
offence. The Attorney-General notes that it is possible 
that the Council may conclude in the alternative that 
there is a gap in the offence framework in relation to 
driving matters occasioning serious injury. In the event 
that the Council reaches such a conclusion, the 
Council’s advice has also been sought on how any 
perceived gap may be addressed. 
 
 
 

Maximum Penalty 
for Negligently Causing 

Serious Injury
Information Paper

Revised 25 July 2007

Sentencing Advisory Council
Level 4, 436 Lonsdale Street
Melbourne Victoria 3000
Dx 210307

Telephone 03 9603 9047
Facsimile 03 9603 9030
contact@sentencingcouncil.vic.gov.au
www.sentencingcouncil.vic.gov.au



2 Negligently Causing Serious Injury Information Paper 

Criticism of the Maximum Penalty for NCSI 
The Council’s reference has arisen out of concern expressed by some members of the judiciary and others that the 
maximum penalty for NCSI is inadequate, particularly as it applies in the context of criminally negligent driving.2  Some 
of the criticisms of the current maximum penalty include: 

• It does not reflect the gravity of the offence, including the severity of the injury to another person that has been 
caused by the offender. 

• It is inadequate to provide for the worst examples of offending. 

• It is out of kilter with the maximum penalties for related offences. 

• It affects the extent to which cumulation can be ordered; for example in cases in which there are different offences 
(such as culpable driving and NCSI) committed in relation to different victims but arising out of the same conduct 
(such as negligent driving).3 

 
 

Questions 

1. Is the current statutory maximum penalty of five years’ imprisonment for the offence of negligently causing 
serious injury (NCSI) under section 24 of the Crimes Act 1958 (Vic) adequate? That is: 

 (a) Is it sufficiently high to reflect the gravity of the offence, including the severity of the injury to another 
person that has been caused by the offender? 

 (b) Is it sufficiently high to provide adequately for the worst examples of NCSI that a sentencer may face? 

 (c) Is it sufficiently high to be consistent with the maximum penalties for related offences, including less 
serious and more serious related offences? 

 (d) Is it sufficiently high to serve as a general deterrent by warning potential offenders about the highest 
penalty that they will face if they commit such an offence?  

 
2. What should the maximum penalty for the offence of negligently causing serious injury be, taking into account 

the functions of a statutory maximum penalty and the maximum penalty for related Victorian offences such as:  

 (a)  driving related offences;  

 (b) offences covering similar behaviour, but where the outcome is more or less serious; and 

 (c) offences covering the same outcome (serious injury), but that require a different state of mind? 
 

3. (a) Is there is a gap in the offence framework in relation to driving matters occasioning serious injury?  

 (b) If there is a gap, how should it be addressed? For example, introducing a new offence of ‘culpable driving 
causing serious injury’, framed in similar terms to the offence under section 318 of the Crimes Act 1958 
(Vic) (culpable driving causing death).  

 (c) If a new offence such as ‘culpable driving causing serious injury’ is introduced, what should the maximum 
penalty be, and should it differ for different categories of the offence (for example reckless driving 
compared with negligent driving)? 

 (d) If a new offence is created to cover the driving offences currently included in NCSI would the current 
maximum penalty for NCSI be sufficient?  

 
4. Are there any additional issues related to the adequacy of the maximum penalty for negligently causing serious 

injury or the offence framework in relation to driving matters occasioning serious injury that you think the Council 
should explore as part of this reference? 
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Setting a Statutory Maximum 
Penalty 

Functions of a Statutory Maximum 
Penalty 

A statutory maximum penalty serves a number of 
functions, including to: 
1. Provide sentencers and the broader community with 

a legislative guide to the seriousness of the 
offence. This is generally determined by reference 
to harm caused or risked by the offender’s act or 
omission (for example injury, serious injury or death) 
and the offender’s culpability or blameworthiness (for 
example whether the harm was caused as a result of 
the offender’s negligence or recklessness or whether 
the harm caused was intentional).4 

2. Place a legally defined ‘ceiling’ on the lawful action 
permitted by the State against an individual who 
commits an offence. This ceiling should be 
sufficiently low to provide meaningful guidance to 
sentencers as to the relative gravity of the offence 
and yet sufficiently high to provide for the worst 
examples of the crime that the sentencer may 
face.5 

3. Serve as a general deterrent by warning potential 
offenders about the highest penalty that they will 
face if they commit such an offence.6 

 
The Victorian Court of Appeal recently discussed the 
different legislative intentions in increasing the maximum 
penalty: 

On some occasions, when Parliament increases 
the maximum penalty, that suggests that more 
severe penalties should be imposed not just for 
offences falling within the worst class but over a 
range (not necessarily the whole range) of cases 
… On other occasions, an increase in the 
maximum penalty means only that Parliament has 
thought of a worst class of case for which the 
previous maximum was inadequate.7 

 

Relative Offence Severity 

Placing the Offence of NCSI in Context 
As part of the exercise of setting the maximum penalty it 
is useful to consider current sentencing practices and to 
evaluate where the offence sits in the scale of relative 
offence severity. The task of deciding where to place an 
offence along the scale of maximum penalties requires 
an examination of the intrinsic nature of the offence but 
also involves looking at where the seriousness of the 
offence lies in relation to other forms of criminal 
behaviour.  
 
The seriousness of criminal conduct can be assessed 
according to both: 
1. The degree of harm caused or risked by the 

offender’s act (or omission)—The most serious 
harm is generally considered to be that which affects 
a victim’s physical integrity, such as murder, sexual 
offences and other offences causing serious injury. 
Lower on the scale are offences which have an 
impact only on economic well-being, such as theft.  

2. The culpability of the offender—An assessment of 
culpability, or blameworthiness, involves gauging the 
extent to which an offender should be held 
accountable for his or her actions by assessing the 
offender’s awareness, motivation and intention in 
committing the crime.8  

 
NCSI is mostly charged in the context of serious injuries 
caused by negligent driving. However it is also charged 
in the context of harm caused by other types of 
behaviour such as assault.9 Therefore an assessment of 
the maximum penalty for NCSI should include an 
evaluation of where its maximum penalty sits compared 
to other offences which occur in these contexts.  
 
Figure 1 sets out the hierarchy of assault related injury 
and death offences and driving related injury and death 
offences by reference to the maximum penalty for each 
offence. This figure compares the relevant fault element 
(that is, recklessness, negligence and intentional acts) 
and the consequences of the act (the level of harm or 
injury caused).  Appendix 1 sets out this information in 
table form. 
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Figure 1: Assault and driving related offences causing injury, serious injury or death (Victoria) 

 

 
 
Negligently Causing Serious Injury in the 
Context of Assaults 
Figure 1 shows that NCSI has the same maximum 
penalty as assault and recklessly causing injury. In 
relation to offences which cause the same level of harm 
as NCSI, this Figure illustrates that the maximum penalty 
for NCSI is significantly less than the 15 year maximum 
for recklessly causing serious injury and the 20 year 
maximum for intentionally causing serious injury.  

Negligently Causing Serious Injury in the 
Context of Driving 
Figure 1 illustrates that the statutory maximum penalty 
for NCSI is the same as dangerous driving causing 
death or serious injury. In terms of offence seriousness, 
while dangerous driving causing serious injury relates to 
the same level of harm as NCSI, the level of culpability 
of the offence is arguably lower than for NCSI as the 
offence may be charged where serious injury results 
from driving that is dangerous but that is not criminally 
negligent.  Figure 1 also includes two ‘drink driving’ 
offences under the Road Safety Act 1986 (Vic).10  

These offences may be charged in circumstances where 
the conduct of the offender (driving while intoxicated) is 
the same as in some examples of NCSI or culpable 
driving causing death, but the outcome is different 
because causing harm or injury to another person is not 
a necessary element of the offence.  

Other Australian Jurisdictions 
Figure 2 compares the Victorian offence of NCSI with 
similar or related offences in other Australian 
jurisdictions. Some of these offences cover a different 
range of behaviour, harm and/or fault element to that 
covered by NCSI. The statutory references for these 
offences are therefore provided in Appendix 1 in order 
that any comparison of the maximum penalties can be 
informed by an understanding of the exact terms of each 
offence.11 
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Figure 2:  Comparison of NCSI statutory maximum penalty with those for equivalent Australian offences 

 

 
 

Sentencing Outcomes for NCSI in 
Victoria 

NCSI Offences Sentenced in the County 
Court 

In the six years from 2000-01 to 2005-06, 138 people 
were sentenced for a total of 215 charges of NCSI in the 
County Court of Victoria (an average of just over 23 
people per year).12 Of the 215 charges, 84 percent 
resulted in a custodial sentence.13 Fifty percent of the 
immediate terms of imprisonment were for a period of 1 
year and 10 months or more. 
 

Figure 3 compares the percentage of charges resulting 
in a custodial sentence for NCSI with related offences for 
the period 2000-01 to 2005-06.  The percentage of 
charges resulting in a custodial sentence for NCSI (84%) 
was second highest to culpable driving (96%) and was 
higher than that for other offences such as intentionally 
causing serious injury (74%) and recklessly causing 
serious injury (52%). This is significant given that 
intentionally causing serious injury and recklessly 
causing serious injury are more serious offences than 
NCSI, with maximum penalties of 20 years’ 
imprisonment and 15 years’ imprisonment respectively.  
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Figure 3: Percentage of proven charges of NCSI and related offences that resulted in a custodial sentence,* County 
Court, 2000-01 to 2005-06 
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Source: Court Services, Department of Justice (Vic) 
* Custodial sentences include imprisonment, partially suspended sentences, youth training centre orders, combined custody and treatment orders, 

hospital security orders and custodial supervision orders. 
 
Table 1 presents a detailed breakdown of the frequency of different sentencing outcomes for NCSI and related 
offences. 

Table 1: Distribution of sentence types for proven charges of NCSI and related offences, County Court, 2000-01 to 
2005-06 
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Sentencing 
Outcome No % No % No % No % No % No % No % 

Imprisonment 249 40 412 42 138 64 312 40 456 58 0 0 156 82
Partially suspended 
sentences 25 4 51 5 23 11 47 6 45 6 0 0 5 3

Youth training centre 19 3 34 3 19 9 44 6 60 8 0 0 21 11

Other custodial* 8 1 10 1 0 0 8 1 25 3 0 0 0 0
Wholly suspended 
sentences 143 23 190 20 24 11 199 25 118 15 0 0 7 4

Intensive correction 
order 16 3 31 3 4 2 31 4 27 3 0 0 0 0

Community-based 
order 96 15 174 18 4 2 113 14 39 5 0 0 0 0

Fine 40 6 30 3 3 1 11 1 0 0 0 0 0 0

Other non-custodial 34 5 40 4 0 0 24 3 20 3 0 0 1 1

Total 630 100 972 100 215 100 789 100 790 100 0 100 190 100 
* Other custodial includes combined custody and treatment order, custodial supervision order and hospital security order. 
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Figure 4 graphs the central tendency and range of imprisonment sentences for NCSI and related offences. The 
median14 imprisonment sentence length for NCSI was 1 year and 10 months. This was well below the median for 
culpable driving causing death (5 years) and intentionally causing serious injury (3 years), both of which have 20 year 
statutory maximum penalties. It was marginally below the median sentence for recklessly causing serious injury (2 
years), for which the statutory maximum penalty is 15 years. However, the median for NCSI was more than triple that 
for recklessly causing injury (7 months), which has the same statutory maximum penalty as NCSI. 
 
The highest imprisonment sentence imposed for NCSI was 4 years. This was below the high for intentionally causing 
serious injury (16 years), culpable driving (12 years and 4 months), recklessly causing serious injury (10 years) and 
intentionally causing injury (5 years), all of which have higher statutory maximum penalties than NCSI. However, it was 
also greater than the high for recklessly causing injury (3 years and 6 months) which has the same statutory maximum 
penalty as NCSI. As a percentage of the statutory maximum, the high for NCSI (80%) exceeded the high for all other 
offences examined except for intentionally causing serious injury (81%). 

Figure 4: Imprisonment sentence length for NCSI and related offences, County Court, 2000-01 to 2005-06 

0.0

2.5

5.0

7.5

10.0

12.5

15.0

17.5

20.0

Recklessly
causing
injury

(n=249)

Intentionally
causing
injury

(n=412)

Dangerous
driving
causing
serious
injury  
(n=0)

Negligently
causing
serious
injury

(n=138)

Recklessly
causing
serious
injury

(n=312)

Intentionally
causing
serious
injury

(n=456)

Dangerous
driving

causing   
death  
(n=0)

Culpable
driving
causing
death

(n=156)

Injury Serious injury Death

Ye
ar

s

High

Low

Median

25th percentile

75th percentile

Stat. Max.

Legend:

 
Source: Court Services, Department of Justice (Vic) 
 
 
Figure 5 shows a steady increase in the average 
length of imprisonment sentences handed down for 
NCSI since 2001-02. In that financial year, the average 
sentence length was 1 year and 6 months. By 2005-
06, it had increased 40 percent to 2 years and 1 
month. 

 

Figure 5: Imprisonment sentence lengths for NCSI in 
the County Court (average years) 

 
Source: Court Services, Department of Justice (Vic) 
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Other Offences Charged Alongside NCSI in the County Courts 

People sentenced for NCSI are often also sentenced for other related offences. Table 2 ranks the nine most common 
offences that are sentenced alongside NCSI.  This table shows the number and percentage of the 138 people 
sentenced for NCSI over the period 2000-01 to 2005-06 who were also sentenced for these nine other offences.  The 
last column sets out the average number of charges per person for each offence.   
 
Each of the 138 people was sentenced for an average of 3.47 offences, including 1.56 charges of NCSI. The most 
common offence finalised in conjunction with NCSI was culpable driving causing death, with 65 people also sentenced 
for this offence (47.1% of all cases). The next most common offences sentenced in conjunction with NCSI were ‘drink 
driving’ under section 49(1)(b) of the Road Safety Act 1986 (Vic) (30 people) and drive with authorisation suspended 
(14 people). 

Table 2: Number and percentage of people sentenced for NCSI by the most common offences that were sentenced 
alongside the offence of NCSI, County Court, 2000-01 to 2005-06 

 Offence Number of people Percentage Average number of 
charges / person 

 Negligently causing serious injury 138 100 1.56 

1 Culpable driving causing death 65 47.1 1.18 

2 ‘Drink driving’—drive / in charge of 
motor vehicle with ≥ PCA in blood / 
breath (s 49(1)(b) Road Safety Act 
1986 (Vic) 

30 21.6 1.00 

3 Drive with authorisation suspended 14 10.1 1.00 

4 Theft 12 8.7 1.17 

5 Possess drug of dependence  11 8.0 1.09 

6 Conduct endangering persons 10 7.2 1.00 

7 Conduct endangering life 9 6.5 1.44 

8 Unlicensed driving 9 6.5 1.22 

9 Drink driving—s.49(1)(f) Road Safety 
Act 1986 (Vic) 8 5.8 1.00 

 Persons Sentenced 138 100.0 3.47 
 
Source: Court Services, Department of Justice (Vic) 
 
Magistrates’ Court 

The Council examined sentences for NCSI in the 
Magistrates’ Court for the two-year period 2004-05 and 
2005-06.15  Over this period, 45 people were sentenced 
for a total of 57 charges of NCSI (some offenders were 
sentenced for more than one count of NCSI). This is an 
average of just over 22 people per year. Table 3 shows 
the distribution of sentence types imposed for each of 
these 57 charges.  A sentence of immediate 
imprisonment was imposed in relation to four of the 
charges of NCSI.16 

Table 3: Distribution of sentence types for proven charges 
of NCSI, County Court, 2004-05 to 2005-06 

Sentence 2004-05 2005-06 Total 
Imprisonment 3 1 4 
Partially suspended 
sentence of 
imprisonment 

0 4 4 

Youth training centre 
order 1 0 1 

Intensive correction 
order 4 5 9 

Wholly suspended 
sentence of 
imprisonment 

15 1 16 

Community based order 3 7 10 
Fine 4 3 7 
Adjourned undertaking 2 0 2 
Dismissed 1 3 4 
Total 33 24 57 

 
Source: CourtLink, Unpublished data (Vic) 
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Appendix 1 Inter-jurisdictional Comparison 

Jur Legislation Section   Offence Statutory Maximum Penalty of Imprisonment

ACT Crimes Act 
1900 (ACT)  

25 Unlawfully or 
negligently 
causing 
grievous 
bodily harm 

‘A person who, by any unlawful or negligent 
act or omission, causes grievous bodily harm 
to another person is guilty of an offence 
punishable, on conviction, by imprisonment for 
2 years’. 

2 years 

 Road Transport 
(Safety and 
Traffic 
Management) 
Act 1999 (ACT) 

6(1) Negligent 
driving 

‘A person must not drive a motor vehicle 
negligently on a road or road related area. 
Maximum penalty…if the driving occasions 
grievous bodily harm—100 penalty units, 
imprisonment for 1 year or both’. 

1 year 

NSW Crimes Act 
1900 (NSW) 

54 Unlawfully or 
negligently 
causing 
grievous 
bodily harm 

‘Whosoever by any unlawful or negligent act, 
or omission, causes grievous bodily harm to 
any person, shall be liable to imprisonment for 
two years’. 

2 years 

 Road Transport 
(Safety and 
Traffic 
Management) 
Act 1999 
(NSW) 

42(1) Negligent, 
furious or 
reckless 
driving 

‘A person must not drive a motor vehicle 
negligently on a road or road related area. 
Maximum penalty:…if the driving occasions 
grievous bodily harm—20 penalty units or 
imprisonment for 9 months or both (in the 
case of a first offence) or 30 units or 
imprisonment for 12 months or both (in the 
case of a second or subsequent offence)’.  

9 months 
(first 
offence), 12 
months 
(second or 
subsequent 
offence) 

NT Criminal Code 
Act (NT) 

174E Negligently 
causing 
serious harm 

‘A person is guilty of a crime if (a) the person 
engages in conduct; and (b) that conduct 
causes serious harm to another person; and 
(c) the person is negligent as to causing 
serious harm to the other person or any other 
person by the conduct’. 

10 years 

320 Unlawfully 
does 
grievous 
bodily harm 

‘Any person who unlawfully does grievous 
bodily harm to another is guilty of a crime, and 
is liable to imprisonment for 14 years’.17  

14 years Qld Criminal Code 
Act 1899 (Qld)  

328A(4) Dangerous 
operation of 
a vehicle 

‘A person who operates, or in any way 
interferes with the operation of, a vehicle 
dangerously in any place and causes the 
death of or grievous bodily harm to another 
person commits a crime’. 

10 / 14 
years18 
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Jur Legislation Section   Offence Statutory Maximum Penalty of Imprisonment 

SA 
  

Criminal Law 
Consolidation 
Act 1935 (SA) 

268(5) Causing 
serious harm 
by criminal 
negligence 

In circumstances including where a  
defendant's consciousness was / may have 
been impaired by self-induced intoxication to 
the point of criminal irresponsibility at the time 
of the alleged offence; and the defendant's 
conduct:  
▪ resulted in serious harm and  
▪  if judged by the standard appropriate to a 

reasonable and sober person in the 
defendant's position, falls so short of that 
standard that it amounts to criminal 
negligence, 

the defendant may be convicted of causing 
serious harm by criminal negligence.19 

4 years 

  19A(3) Causing 
serious harm 
by driving 
vehicle in a 
culpably 
negligent 
manner 

‘A person who (a) drives a vehicle or operates 
a vessel in a culpably negligent manner, 
recklessly, or at a speed or in a manner 
dangerous to the public; and (b) by that 
culpable negligence, recklessness or other 
conduct, causes harm to another, is guilty of 
an indictable offence’.  

15 years / 
life20 

172 Causing 
grievous 
bodily harm 

‘Any person who unlawfully wounds or causes 
grievous bodily harm to any person by any 
means whatever is guilty of a crime’.21 

21 years22 Tas 
 

Criminal Code 
Act 1924 (Tas) 

167B Causing 
grievous 
bodily harm 
by dangerous 
driving 

‘Any person who causes grievous bodily harm 
to another person by the driving of a motor 
vehicle at a speed or in a manner that is 
dangerous to the public, having regard to all 
the circumstances of the case, including, in 
the case of the driving of a motor vehicle on a 
public street, the nature, condition and use of 
the street and the amount of traffic that is 
actually at that time, or that might reasonably 
be expected to be, on the street, is guilty of a 
crime’.  

21 years23 

Vic Crimes Act 
1958 (Vic) 

24 Negligently 
causing 
serious injury  

‘A person who by negligently doing or omitting 
to do an act causes serious injury to another 
person is guilty of an indictable offence’. 

5 years 

Criminal Code 
Act Compilation 
Act 1913 (WA) 

297 Unlawfully 
does 
grievous 
bodily harm 

‘Any person who unlawfully does grievous 
bodily harm to another is guilty of a crime’. 

10 / 14 
years24  

WA 

Road Traffic 
Act 1974 (WA) 

59(1) Dangerous 
driving 
causing 
death or 
grievous 
bodily harm 

‘If a motor vehicle driven by a person (the 
“driver”) is involved in an incident occasioning 
the death of, or grievous bodily harm to, 
another person and the driver was, at the time 
of the incident, driving the motor vehicle (a) 
while under the influence of alcohol, drugs, or 
alcohol and drugs to such an extent as to be 
incapable of having proper control of the 
vehicle; or (b) in a manner (which expression 
includes speed) that is, having regard to all 
the circumstances of the case, dangerous to 
the public or to any person, the driver commits 
a crime’.  

20 or 14 or 7 
years (on 
indictment).25  
18 months 
(summary 
conviction). 
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(Unreported, Nixon J, 12 December 2005); R v Chalkley 
[2005] VCC (Unreported, Nixon J, 18 August 2005); R v 
Roach [2005] VSCA 162 (Unreported, Ormiston, Charles 
and Callaway JJA, 8 June 2005) [11] (Callaway JA); R v 
Ash [2005] VCC (Unreported, Nicholson J, 27 May 2005); 
R v Brown (2003) 39 MVR 293, [2003] VSCA 153, 
Winneke P, Callaway and Vincent JJA,17 September 
2003) [9] (Callaway JA); R v Guariglia [2001] VSCA 27 
(Unreported, Winneke P, Brooking and Charles JJA, 21 
March 2001) [20] (Winneke P). 

4  Sentencing Task Force, Victoria, Review of Statutory 
Maximum Penalties in Victoria: Report to the Attorney-
General (1989) (written for the Task Force by Richard Fox 
and Arie Freiberg) 59–60.  

5  See for example DPP v Aydin & Kirsch [2005] VSCA 86 
(Unreported, Callaway, Buchanan and Eames JJA, 3 May 
2005) [8]–[12] (Callaway JA). 

6  Sentencing Task Force (1989) above n 4, 25. However, it 
is difficult to quantify whether or not the maximum penalty 
for an offence has any deterrent effect. There is no 
evidence as to how many potential offenders are aware of 
the maximum penalties for particular offences or whether 
or not they are in a position to draw a distinction between 
those maximum penalties and the level of penalties being 
imposed by the courts. 

 
7  DPP v Aydin & Kirsch [2005] VSCA 86 (Unreported, 

Callaway, Buchanan and Eames JJA, 3 May 2005) [8]–
[12] (Callaway JA) (citations omitted). 

8  Sentencing Task Force (1989), above n 4, 59; Andrew von 
Hirsch, Censure and Sanctions (1993) 29. 

9  While driving or assault would appear to be the most 
common contexts of a charge of NCSI, such charges can 
also occur in other contexts. For example in Queensland 
in R v Clark [2007] QCA 168 (Unreported, Jerrard, Keane 
JJA and Lyons J, 25 May 2007), the offender was charged 
with unlawfully causing grievous bodily harm after the 
complainant fell from a flying fox ride where the offender 
was responsible for securing the complainant’s harness 
on the ride. 

10  The offences under ss 49(1)(b) and 49(1)(f) of the Road 
Safety Act 1986 (Vic) are combined under the heading 
‘drink driving’ for the purposes of this comparison. 

11  Tasmania is not included in this graph because the 
maximum penalty for all indictable offences in that 
jurisdiction is 21 years’ imprisonment and therefore it is 
not a legislative indication of the relative seriousness of a 
particular offence. Section 389(3) of the Criminal Code Act 
1924 (Tas) provides that ‘subject to the provisions of the 
Sentencing Act 1997 or of any other statute, and except 
where otherwise expressly provided, the punishment for 
any crime shall be by imprisonment for 21 years, or by 
fine, or by both such punishments, and shall be such as 
the judge of the court of trial shall think fit in the 
circumstances of each particular case’.  

12 The statistical information presented here was provided by 
Court Services, Department of Justice (Vic).  While the 
Sentencing Advisory Council has made every effort to 
ensure that these data are accurate at the time of 
publication, the data may be subject to revision. 

13  Custodial sentences include imprisonment, partially 
suspended sentences, youth training centre orders, 
combined custody and treatment orders, hospital security 
orders and custodial supervision orders. 

14  The median is the middle number of a sequential group of 
numbers, such that half of numbers in the group have 
values below it and half have values above it. 

15  The statistical information presented here was provided by 
CourtLink.  While the Sentencing Advisory Council has 
made every effort to ensure that these data are accurate 
at the time of publication, the data may be subject to 
revision. 
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16  The jurisdictional limit in the Magistrates’ Court is two 
years’ imprisonment in relation to a single offence: 
Sentencing Act 1991 (Vic) s 113-113A. If a defendant is 
charged with more than one offence committed at the 
same time, the court can order cumulation of the 
sentences imposed in relation to those charges up to a 
maximum of five years: Sentencing Act 1991 (Vic) s 113B.  
A Magistrate can also impose an aggregate sentence of 
up to five years’ imprisonment: Sentencing Act 1991 (Vic) 
s 9(2). If an offender is convicted by a court of two or more 
offences which are founded on the same facts or are part 
of a series of offences, the court may impose an 
aggregate sentence of imprisonment in respect of those 
offences in place of a separate sentence of imprisonment 
in respect of each of them. The term of an aggregate 
sentence of imprisonment imposed must not exceed the 
total effective period of imprisonment that could have been 
imposed in respect of these offences if the Magistrates’ 
Court had imposed a separate sentence of imprisonment 
on each of them. The data collection method employed to 
obtain sentence lengths from the Magistrates’ Court does 
not distinguish between aggregate and non-aggregate 
sentences. 

17  While the degree of harm (grievous bodily harm) covered 
by this offence is comparable to ‘serious injury’ in NCSI, 
the culpability of the offender is expressed differently. It is 
an offence to unlawfully do grievous bodily harm. It would 
appear that this offence is constructed to cover criminal 
negligence: see for example R v Clark [2007] QCA 168 
(Unreported, Jerrard, Keane JJA and Lyons J, 25 May 
2007) [40] (Keane JA). 

18  328A(4) of the Criminal Code Act 1899 (Qld) provides that 
the offender is liable on conviction on indictment: 

 (a)  to imprisonment for 10 years, if neither paragraph (b) 
nor (c) applies; or  

 (b)  to imprisonment for 14 years if, at the time of 
committing the offence, the offender is: (i) adversely 
affected by an intoxicating substance; or (ii) 
excessively speeding; or (iii) taking part in an unlawful 
race or unlawful speed trial; or  

 (c)  to imprisonment for 14 years, if the offender knows, or 
ought reasonably know, the other person has been 
killed or injured, and the offender leaves the scene of 
the incident, other than to obtain medical or other help 
for the other person, before a police officer arrives. 

19  Section 268(5) of the Criminal Law Consolidation Act 1935 
(SA) provides that:  

 ‘If—(a) the objective elements of an alleged offence are 
established against a defendant but the defendant's 
consciousness was (or may have been) impaired by self-
induced intoxication to the point of criminal irresponsibility 
at the time of the alleged offence; and (b) the defendant's 
conduct resulted in serious harm (but not death); and (c) 
the defendant is not liable to be convicted of the offence 
under subsection (1) or (2); and (d) the defendant's 
conduct, if judged by the standard appropriate to a 
reasonable and sober person in the defendant's position, 
falls so short of that standard that it amounts to criminal 
negligence, the defendant may be convicted of causing 
serious harm by criminal negligence. Maximum penalty: 
Imprisonment for 4 years’. 

20  The statutory maximum penalty is 15 years’ imprisonment 
(for a first ‘basic’ offence) or life imprisonment (for a first 
offence that is an aggravated offence or for a subsequent 
offence): Criminal Law Consolidation Act 1935 (SA) s 19A. 

 
21  This would appear to cover negligently causing serious 

injury: Quarrell v White [2004] TASSC 45 (Unreported, 
Crawford J, 20 May 2004) [8]. 

22  In Tasmania, the maximum penalty for any crime is 21 
years’ imprisonment (Criminal Code Act 1924 (Tas) s 
389(3)). See further endnote 11 above. 

23  In Tasmania, the maximum penalty for any crime is 21 
years’ imprisonment: (Criminal Code Act 1924 (Tas) s 
389(3)). See further endnote 11 above.  

24  The maximum penalty for this offence is imprisonment for 
10 years or, if the offence is committed in circumstances 
of aggravation, imprisonment for 14 years: Criminal Code 
Act Compilation Act 1913 (WA) s 297. 

25  Section 59(3) of the Road Traffic Act 1974 (WA) provides 
that a person convicted on indictment of an offence 
against section 59 is liable— 

 (a) if the offence is against subsection (1)(a), or the 
offence is against subsection (1)(b) and is committed 
in circumstances of aggravation, to a fine of any 
amount and to imprisonment for—(i) 20 years, if the 
person has caused the death of another person; or (ii) 
14 years, if the person has caused grievous bodily 
harm to another person; or 

 (b)  in any other circumstances, to imprisonment for 4 
years. 

 Note: the 20 year statutory maximum penalty was not 
included in Figure 2 as it relates to offences in which the 
person has caused the death of (rather than grievous 
bodily harm to) another person.  

 
 
 


	Purpose and background
	Criticism of the maximum penalty for NCSI
	Questions
	Setting a statutory maximum penalty
	Other Australian jurisdictions
	Sentencing outcomes for NCSI is Victoria
	Appendix 1
	Endnotes

