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FOREWORD 

In October 2000 I was requested by the Attorney-General, the 
Honourable Rob Hulls MP to conduct a review of Victoria’s 
sentencing laws. The Terms of Reference of the Review are set out 
below.  

In February 2001, the Attorney-General announced a range of 
measures targeting those offenders convicted of large scale drug 
trafficking and in June 2001 the government introduced legislation to 
increase the maximum penalties for drug trafficking under the Drugs, 
Poisons and Controlled Substances Act 1981 to life imprisonment (Drugs, 
Poisons and Controlled Substances (Amendment) Act 2001). Accordingly this 
Report does not address Term of Reference 2.1. 

In May 2001, the government introduced legislation for the purposes 
of establishing a home detention scheme (Corrections and Sentencing 
(Home Detention) Bill 2001). This was the subject of extensive public 
and parliamentary debate but did not secure passage though 
Parliament. This Report does not, therefore, directly address Term of 
Reference 3.4. 

In August 2001, two Discussion Papers were released by the Attorney-
General for the purpose of public consultation. The first, Sentencing 
Review, is the subject of this final report. The second, Drug Courts and 
Related Sentencing Options, has been acted upon by the Attorney-General, 
who has introduced legislation (the Sentencing (Amendment) Bill 2001) for 
the establishment of a Drug Court Division of the Magistrates’ Court 
and the creation of a Drug Treatment Order in the Sentencing Act 1991 
(Vic). This deals with Term of Reference 2.3 and will therefore not be 
the subject of further report. 

The Terms of Reference relating to the desirability of a sentence 
indication scheme and of adopting a spent convictions scheme will be 
taken up further by the Department of Justice in the context of 
broader government initiatives relating to the work of the courts and 
the CrimeNet Standing Committee of Attorney-General's CrimeNet 
reference relating to internet privacy.  

My work on the preparation of this Report and the conduct of the 
Review generally was greatly assisted by Ms Katya Zissermann, and Ms 
Catherine Tobin of the Department of Justice. Their research and 
administrative skills, energy and wise counsel have been much 
appreciated. My thanks are also due to Ms Angela Cannon of the 
Department for her assistance, support and advice in the conduct of 
the Review generally. 
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EXECUTIVE SUMMARY AND RECOMMENDATIONS 

INTRODUCTION 

In October 2000 the Victorian Government commissioned a review of 
Victoria’s sentencing laws. Six broad terms of reference were provided 
relating to the offence of child stealing, sentencing for drug offences 
and drug-related offences, sentencing options in general, mechanisms 
to inform the sentencing process and sentence indication and spent 
conviction schemes. 

In August 2001 two Discussion Papers arising from the Review were 
released. The Discussion Paper on Drug Courts and Related Sentencing 
Options has undergone a separate consultative and implementation 
process. Legislation has been introduced for the establishment of a 
Drug Court Division of the Magistrates’ Court and the creation of a 
Drug Treatment Order in the Sentencing Act 1991. 

The Sentencing Review Discussion Paper is the precursor to this final 
report. It has been subject to a detailed consultation process, not only 
with judicial officers and the legal community but also with 
community organisations and many Victorian citizens. Both the terms 
of reference established by Government for the Sentencing Review 
and this final report recognise the high level of community interest in 
sentencing. 

Like the Discussion Paper, this final report is written in the context of 
community and media calls to increase the use and severity of 
imprisonment in Victoria. The Review has not found evidence to 
support a significant shift away from Victoria’s long standing use of 
imprisonment only as a last resort. The sentencing system cannot, by 
itself, reduce crime and increase community safety. Rather, it is one 
part of an overall justice system which encompasses prevention and 
early intervention, deterrence, rehabilitation, community re-integration, 
restitution and proportional punishment. Many of the issues raised in 
the public consultations as relevant to sentencing  were in fact  
concerns with the quantum and effectiveness of the programs 
available to support changes in offending behaviour. These questions 
are beyond the scope of this Review. 

Victoria’s sentencing system has often been held up as a model by 
other jurisdictions. The Review found strong reasons for ongoing 
confidence in its structure and operation. Improvements can and 
should be made, however, to: 

• recognise changes in the contemporary sentencing environment, 
in particular the high number of drug-affected offenders; 
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• increase judicial officers’ flexibility to tailor sentences to the 
distinctive characteristics of individual offenders, including 
where previous orders have been breached; and 

• provide a structure to foster ongoing and informed community 
participation in the further development of sentencing in this 
State. 

The Review makes a number of recommendations which will have the 
effect of altering the current sentencing hierarchy by adding some new 
orders and re-focusing some existing ones. The Review suggests that 
rather than viewing the range of sentencing options as a one 
dimensional hierarchy, the sentencing process, and the principles 
underlying it should better be understood as multi-streamed ‘pathways’ 
which reflect the different purposes of sentencing and the different 
means of achieving the broad aims of reducing crime and protecting 
the community. The three pathways can be broadly termed 
‘punishment/restitution’, ‘program/rehabilitation’ and ‘drug and 
alcohol’.  

If the recommendations of this Review are implemented, sentencers 
will have a wider range of sentences to choose from, but will continue 
to be governed by the proportionality principle which links the 
sentence to the seriousness of the crime and by the hierarchy principle 
which requires them to be parsimonious in their use of sanctions. 

As well as the major principles of proportionality and parsimony, there 
are a number of major principles which underlie the recommendations 
of this Review: 

• Dispositional options which require extensive intervention into 
the lives of offenders should preferably be post-conviction (or 
finding of guilt) options, rather than being based on bail or 
other powers which are intended for other than sentencing 
purposes.  

• Where possible, early intervention, non-sentencing schemes 
should be encouraged, provided that their punitive impact is 
limited and, preferably, consensual and the processes 
transparent and accountable. 

• Sentencing options should be of a realistic length: conditional 
orders which are too long increase the chances of breach, either 
of the conditions of the order or by further offending.  

• Sanctions which aim to divert offenders from prison should do 
so by providing options which are realistic and attractive 
alternatives to short terms of imprisonment. They should not 
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attempt to do so by statutory directions which require 
sentencers to consider, or substitute, alternatives but which 
provide no reason for them to do so. 

• Supervision, punishment and program conditions should, where 
possible, be kept separate so that the purpose of the sentence is 
clear to the sentencer and the person sentenced. Sentences 
should be focused, rather than generic. 

• The number of conditions attached to an order should be the 
least necessary to fulfil the purposes of that sentence. 

• Flexibility of sentences can be enhanced by delegating more 
authority to community corrections officers, but within 
parameters defined by the courts. 

• In some circumstances, flexibility of response short of returning 
a case to court may be required to respond to breaches of 
conditions. 

CHILD STEALING 

Section 63 of the Crimes Act 1958 provides for a maximum penalty of 
5 years’ imprisonment for the offence of child stealing. Child stealing 
is one of a number of related non-fatal offences against the person 
including abduction and detention (10 years’ maximum), statutory and 
common law kidnapping (25 years’ maximum) and false imprisonment 
(10 years’ imprisonment). The apparently low level of the maximum 
penalty for child stealing was the subject of adverse comment by a 
judge of the Supreme Court. 

These offences have a long and complex history, both in the terms of 
their structure and their maximum penalties. They are not clearly 
differentiated and there is considerable overlap. They contain 
antiquated terminology and structure. The situation is not substantially 
different in other jurisdictions. Comparatively few cases of child 
stealing come before the courts and the sentences imposed rarely 
reach the statutory maximum. 

The Review recommends that in order to modernise the law relating 
to child stealing it is necessary to revise both the penalties and the 
substantive law relating to the offences of kidnapping, child abduction 
and unlawful detention along the lines suggested in the 
Commonwealth Model Criminal Code Officers Committee Report, 
Chapter 5, Non Fatal Offences Against the Person which has 
comprehensively reviewed this area of law. However, further 
consideration is required relating to the issues of parental child 
abduction.  
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Recommendation 1:  

That, subject to further consideration of the issues of parental child 
abduction, the substantive law relating to the offences of kidnapping, 
child abduction and unlawful detention be revised along the lines 
suggested in the Model Criminal Code Officer’s Committee Report, 
Chapter 5, Non Fatal Offence Against the Person (Division 8). 

 

Recommendation 2: 

That the maximum penalties applicable to the revised offence 
structure be: 

Kidnapping: Level 2 (25 years) 

Child abduction: Level 5 (10 years) 

Unlawful detention: Level 6 (5 years) 

 

SENTENCING FOR DRUG-RELATED OFFENCES 

The Review was asked to examine the structure of drug trafficking 
offences, particularly whether it is possible or desirable to distinguish 
between trafficking for profit and trafficking to feed an addiction. 

It concludes that ultimately, the issue of addiction should be treated as 
a subsidiary question to that of trafficking versus non-trafficking and 
that the question of the extent of addiction, and the nature and the 
purpose of the trafficking are best dealt with as sentencing issues to be 
determined by judges on a case by case basis. 

It recommends that the relevance and weight to be accorded to the 
fact that a drug trafficker is also addicted to drugs should be 
considered by the proposed Sentencing Advisory Council as part of its 
consideration of a guideline judgment on drug trafficking, should such 
a system be introduced. 

 

Recommendation 3:  

That the issue of addiction should be treated as a subsidiary question 
to that of trafficking versus non-trafficking and that the question of 
the extent of addiction, and the nature and the purpose of the 
trafficking are best dealt with as sentencing issues to be determined 
by judges/magistrates on a case by case basis. 
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Recommendation 4:  

That should a Sentencing Advisory Council be established, and 
should a system of guideline judgments be introduced, the Council 
should prepare a guideline judgment which would address the 
relevance and weight to be accorded to the fact that a drug trafficker 
is also addicted to drugs. 

 

Sentencing Options for Drug-related Offences 

Drugs, and drug-related crime are amongst the most serious problems 
confronting the criminal justice system. Drug offenders represent a 
challenge to community services, treatment agencies, the courts and 
correctional authorities because of their high offending and recidivism 
rates and vulnerability to relapse. Victoria has developed a wide range 
of measures to deal with drug offending.  

In its Discussion Paper on Drug Courts and Related Sentencing Options, the 
Review concluded that a completely new sentencing order was 
required, based on a new paradigm of therapeutic jurisprudence. That 
recommendation has now been translated into the Sentencing 
(Amendment) Bill 2001) which establishes a Drug Court Division of the 
Magistrates’ Court and creates a Drug Treatment Order in the 
Sentencing Act 1991. 

However, further reform is required in order to create a more 
coherent sentencing and correctional response to drug-related 
offending. The combined custody and treatment order, which was 
introduced in 1997, which seeks to combine treatment for drug and 
alcohol addiction in prison and in the community, has not performed 
as expected and has been widely criticised for being anomalous in the 
sentencing hierarchy, inflexible, for failing to provide adequate 
treatment services in prison or adequate transition arrangements from 
custody to the community. There appears to be a decline in its already 
low rate of use. The CCTO is an unsatisfactory sentencing option in 
its current form and ought to be abolished and replaced with a more 
suitable and flexible disposition which allows courts to deal with more 
serious cases of drug-related crime. 

 

Recommendation 5:  

That the combined custody and treatment order be abolished. 
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If the abolition of the combined custody and treatment order is 
considered to be too radical a solution it might be reformed along the 
following lines: 

 

Recommendation 6:  

That if the CCTO is not abolished, it be reformed by (a) increasing 
the order length to two years; (b) leaving the period of imprisonment 
to the court; (c) reducing the minimum period to three months; (d) 
requiring that the period of imprisonment only be served in Bendigo 
prison or similar therapeutic environment (e) that the community 
portion of the sentence be served under the supervision of a drug 
court or similar regime and (f) the breach provisions be changed 
from the present requirement of presumptive return to prison to 
ones which provide the courts with greater flexibility. 

 

However, reform of the combined custody and treatment order would 
still leave a gap in the sentencing hierarchy in relation to the more 
serious drug-related offences such as armed robbery, aggravated 
burglary and the like which demand a sentence of imprisonment 
proportionate to their seriousness. This gap could be filled by 
introducing a conditional suspended sentence for drug-related 
offenders similar to the repealed s.28 of the Sentencing Act 1991, but 
incorporating some of the features of the combined custody and 
treatment order and the proposed drug treatment order. 

 

Recommendation 7:  

That a revised version s.28 of the Sentencing Act 1991 be introduced 
with assurances that treatment and support services are provided in 
and after custody. 

 

SENTENCING OPTIONS 

Whilst there is a strong commitment in this state to ensure community 
safety and an imprisonment rate consistent with public safety, there is 
also a commitment that prison is a sanction of last resort. 

Substituted sentences 

Part of the problem lies in the way in which sentences are structured. 
Attempts to divert offenders from imprisonment by encouraging or 
requiring courts to substitute different forms of sanction for  imposed 
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sentences of imprisonment have proved unsuccessful partly because of 
the conceptual difficulties in equating full-time imprisonment with the 
legislated substitute. There are also problems with the consequences of 
breach which flow from the direct link with imprisonment. The 
Review believes that this form of sentence should be kept to a 
minimum.  

 

Recommendation 8:  

That substituted sentences should be reduced to a minimum in 
Victoria’s sentencing hierarchy. 

 

Resource issues 

Another reason for the failure of substitute or alternative sentences is 
the inadequacy of resources to support offenders. The relationship 
between sentencing and resources is a complex one and it is often 
difficult to determine whether a sentencing order has failed, either as a 
generic order, or in a particular case, because the order has been badly 
designed or has been badly implemented or resourced. Breach rates 
for conditional sentences are high and appear to be rising. If 
conditional orders are to have credibility with the courts and the 
public, it is essential that their operation be monitored and reasons for 
breach explained. 

 

Recommendation 9:  

That the Sentencing Advisory Council report to Parliament on the 
issue of levels of compliance with conditional orders generally, and 
on the extent to which deficiencies in the provision of support 
services contributed to the levels of compliance. 

 

Conditional orders are more likely to be breached the longer they 
operate. There is a balance to be struck between maintaining 
supervision and treatment on the one hand, and unnecessary coercion 
or surveillance, on the other. While long conditional sentences may be 
useful for serious cases, the risks of breach may result in 
counterproductive outcomes. More offenders may end up in gaol than 
are diverted. 
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Recommendation 10:  

That as a general principle conditional supervised orders be limited 
in length to two years. 

 

Breaches 

Responding to breaches of conditional orders is highly problematic. 
Currently, sentencers are severely restricted in the manner in which 
they can deal with breaches of suspended sentences, combined 
custody and treatment orders and intensive correction orders. While 
some argue that the credibility of sentences and sentencing is best 
maintained if sentences ‘meant what they said’, others argued that it is 
more realistic, in dealing with offenders, whose lives are chaotic, 
dysfunctional and disordered, to allow the courts to take into account 
any changed circumstances between the time of the sentence and the 
time when the breach is brought before the court. There was strong 
support for this view among judicial officers who expressed a 
preference for wide discretion both in imposing sentences and in 
dealing with breaches. 

 

Recommendation 11:  

That, as a general principle, in responding to breaches of orders, 
courts should be given sufficient flexibility to allow them to respond 
to offenders and offending by taking into account any changed 
circumstances between the time of the sentence and the time when 
the breach is brought before the court and the extent to which they 
have complied with the order in the meantime. 

 

The majority of breaches are breaches of conditions, not breaches by 
further offending. The relationship between sentence imposition, 
sentence management, sentence monitoring and breach is a complex 
one and it is not obvious that the appropriate balance has always been 
struck between the courts and correctional authorities. The Discussion 
Paper suggested that consideration be given to the establishment of a 
Community Corrections Board to deal with failures to comply with 
intensive correction orders and community-based orders. It was 
suggested that in view of the relatively high breach rates across all 
orders, this new form of oversight and flexibility might have a 
significant impact upon the failure rate of these orders. Such a tribunal 
could also develop a level of consistency in response to breaches 
which might currently be lacking. There was little support for this 
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suggestion, but it would appear that there is scope for further 
investigating whether some intermediate administrative/judicial 
process should be developed to deal with breaches of conditions of 
orders. 

 

Recommendation 12:  

That a Community Corrections Board not be established but further 
investigation be undertaken as to whether an intermediate 
administrative/judicial process should be developed to deal with 
breaches of conditions of orders. 

 

Under current law, a breach of a combined custody and treatment 
order (s.18W), an intensive correction order (s.26), a suspended 
sentence (s.31), a community-based order (s.47) and a conditional 
release order (s.79), whether for failure to comply with a condition of 
the order or for committing a further offence, amounts to a further 
offence, the maximum penalty for which is a Level 10 fine. The 
primary purpose of the breach offence is procedural rather than 
punitive. It is a mechanism to allow the person to be brought back 
before the court rather than to punish him or her for the breaching 
behaviour. The current breach provisions are problematic because 
they create a triple jeopardy situation for offenders who breach 
conditional orders by committing further offences. This occurs 
because they can be dealt with (a) for the original offence which 
brought them before the court; (b) for the offence created by the 
breach of the order; and (c) for the offence which breached the order. 
On the other hand, it is necessary to have a speedy and efficient means 
of bringing offenders back to court on breach. There is merit in 
reforming breach proceedings by de-criminalising the offence of 
breach of order, but at the same time, ensuring that offenders can be 
expeditiously and effectively brought back before the courts without 
imposing unnecessary, time-consuming and complex procedures for 
either the courts or the correctional authorities. 

 

Recommendation 13:  

That a breach of a conditional order no longer be a criminal offence. 
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Suspended sentences 

Suspended sentences have proved popular with sentencers since their 
re-introduction in the mid-1980s. There is little support for their 
restriction and some support for their expansion in terms of length 
and by adding conditions. Conditional suspended sentences must be 
considered in the context of their sentencing and correctional 
environment. In some jurisdictions, the conditions which can be 
attached are the only means by which orders such as community work 
are available. In others, the conditions are limited in scope. In Victoria, 
the conditions which could be attached would effectively replicate 
existing independent sanctions such as community work and the 
various program orders. Though Victorian courts are, in effect, 
creating conditional suspended sentence by combining different 
sentences where there is more than one offence, the Review believes 
that the dangers of sentence escalation are too great and that the status 
quo remain, but that no restrictions be imposed on the ability of the 
courts to combine orders in appropriate cases. 

 

Recommendation 14:  

That the conditional suspended sentence not be introduced as a 
sentencing option. 

 

In 1997, the provisions for breach were changed to require a court to 
restore the sentence held in suspense. A court can only exercise a 
discretion not to do so ‘if the court is of the opinion that it would be 
unjust to do so in view of any exceptional circumstances that may 
have arisen since the order suspending the sentence was made’ 
(Sentencing Act 1991, s.31(5A)). Exceptional circumstances provisions 
were introduced in the combined custody and treatment order, the 
intensive correction order and the suspended sentence. These 
provisions have proved unpopular with sentencers and may have 
contributed to rising prison populations. Three options for their 
replacement have been considered: (a) to return to the law as it stood 
prior to 1997, namely that the court should restore the sentence unless 
it is of the opinion that it would be unjust to do so; (b) to restore the 
law as it stood prior to 1997, but with a better articulation of the 
factors which the court would be required to take into account when 
deciding on the action it should take on breach; and (c) to provide the 
courts with a limited power to re-sentence. The Review favours a 
variation of option (c)  which is to provide the courts with a limited, 
but specified, power to re-sentence to orders at the higher end of the 
sentencing hierarchy. 
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Recommendation 15:  

That s.31 of the Sentencing Act 1991 be amended so that breach of a 
suspended sentence does not amount to a criminal offence. 

 

Recommendation 16:  

That s.31(5A) be repealed. 

 

Recommendation 17:  

That s.31(5) be amended to add a sub-section (e) to the effect that a 
court may revoke the sentence and, subject to the conditions 
governing such orders impose an intensive correction order, a youth 
training centre order or a drug treatment order. 

 

Recommendation 18:  

That s.31(6)(b) be repealed.  

 

Recommendation 19:  

That a new provision be added to s.31 to the effect that in 
determining how to deal with an offender following breach, court 
should be required to take into account the offender’s behaviour 
during the period of suspension. 

 

There appears to be an anomaly in the law relating to the partial 
restoration of a suspended sentence. Section s.31(5) of the Sentencing 
Act 1991 allows a court in determining a charge relating to breach of a 
suspended sentence to restore part of the sentence or part sentence 
held in suspense. However, the section is silent as to what happens to 
the balance of the suspended sentence and it would appear that once a 
sentence has been re-activated (even if partially) then no further 
breach of the suspended sentence can be entertained. 

 

Recommendation 20:  

That s.31(5)(b) be clarified to make it clear that where a partial 
restoration of a suspended sentence occurs, the remainder of the 
sentence remain suspended against any further breaches. 
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The Discussion Paper suggested that partly suspended sentences be 
retained, but that a new order – an ‘imprisonment release order’, be 
introduced which would give the court power to impose a short term 
of imprisonment followed by a period of unsupervised release, similar 
to the Commonwealth’s recognisance release order. This suggestion 
was premised upon the breach provisions of the suspended sentence 
remaining as they are now. If the breach provisions are amended as 
recommended, there is no need for this order. 

 

Recommendation 21:  

That the provisions relating to partly suspended sentences not be 
repealed and replaced by an imprisonment release order provided 
that the recommended changes to s.31(5) are implemented. 

 

Intensive correction order 

The intensive correction order was intended as the major diversionary 
option for offenders who received short terms of imprisonment. 
However, it has failed in this task because of the substitutional nature 
of the sanction, the failure to make the program conditions available, 
insufficient resources, high breach rates and inflexible breach 
conditions. 

Most jurisdictions are struggling with the problem of alternatives to 
short terms of imprisonment. Though most courts are generally 
antagonistic to short terms of imprisonment, sentencers often feel that 
they have no alternative, especially when most other options have 
been tried with that offender. The intensive correction order is an 
order which could be the subject of some experimentation in terms of 
alternatives to imprisonment including home detention, curfews and 
secure custody arrangements such as hostels.  

 

Recommendation 22:  

That the intensive correction order should be regarded as a sentence 
in its own right and not as a means of serving a sentence of 
imprisonment but should only be imposed where a court is 
considering sentencing the offender to a term of imprisonment. 

 

The community work component of the intensive correction order 
should remain mandatory, in order to distinguish it from the 
community-based order, but it could be made more practical by 
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allowing the hours to be served more flexibly over the period of the 
order and by allowing the hours to be scaled back if the offender 
shows progress. 

 

Recommendation 23:  

That s.20(1)(d) of the Sentencing Act 1991 be amended by permitting 
the hours of community work to be served over the period of the 
order at the discretion of Community Correctional Services and to 
be tapered off after a pre-determined portion of the order has been 
served. 

 

One or more of the program conditions should be mandated. At 
present, the program conditions are optional. This could restore the 
order to its intended form when it was established, which was a 
mixture of punitive and rehabilitative components. 

 

Recommendation 24:  

That s.21(1) of the Sentencing Act 1991 be amended to provide that at 
least one of the special conditions be attached to the intensive 
correction order. 

 

Though the terms of  the intensive correction order are reasonably 
broad in terms of the nature of the prescribed programs, the Review 
believes that there is some scope for being more creative in the kind 
and range of conditions which might be attached to an intensive 
correction order. 

 

Recommendation 25:  

That further detailed consideration be given to the desirability of 
attaching home detention, curfew, hostel residence or intensive 
supervision conditions to the intensive correction order. 

 
In accord with the general principles relating to breach outlined above, 
a number of changes are required to the breach provisions. 
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Recommendation 26:  

That s.26 of the Sentencing Act 1991 be amended so that breach of an 
intensive correction order does not amount to a criminal offence. 

 

Recommendation 27:  

That s.26(3B) and s.26(3C) be repealed. 

 

Recommendation 28:  

That s26(3A) be amended to empower a court to revoke the 
sentence and, subject to the conditions governing such orders 
impose: 

• a sentence of imprisonment not exceeding the length of the 
original intensive correction order, 

• a suspended sentence, 

• a youth training centre order; or 

• a drug treatment order, 

unless it considers it unjust to do so, in which case it may deal with 
the offender for the offence or offences with respect to which the 
order was made in any manner in which the court could deal with 
the offender if it had just found him or her guilty of that offence or 
those offences. 

 

Recommendation 29:  

That s.26(4)(b) be repealed. 

 

Recommendation 30:  

That a new provision be added to s.26 to the effect that in 
determining how to deal with an offender following breach, the 
court should be required to take into account the extent to which the 
offender had complied with the order. 

 

Youth Training Centre Order 

Victoria’s dual track system for dealing with young offenders has been 
in operation since 1965. Youth training centres are operated by the 
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Department of Human Services, while adult prisons and adult 
community correctional services are the responsibility of CORE: The 
Public Correctional Enterprise. There are pressures on both youth 
training centres and prisons due to the increasing number of offenders 
sentenced to custody by the courts and increasing sentence lengths. 
There is generally strong support for the dual track system, though the 
Department of Human Services favours limiting the number and type 
of offender entering youth training centres.  

 

Recommendation 31:  

That the dual track system be retained but with limited changes to 
the eligibility criteria. 

 

Youth specific non-custodial order 

Rather than restricting youth specific orders, they should be increased. 
There is strong support for a youth specific non-custodial order which 
would focus upon the special needs and problems of young offenders. 
The existing orders, including the community-based order, are 
regarded as being too inflexible, contain insufficient or inappropriate 
supervision, have too many work requirements and are generally 
unresponsive to youth problems and lifestyles. The creation of a 
special youth order can serve an important symbolic and practical 
function in relation to the provision of services to young offenders. 

 

Recommendation 32:  

That a youth specific non-custodial order be created and that a 
special youth section be established in Community Correctional 
Services to supervise young offenders. 

 

Youth remand 

There are no separate remand facilities for young offenders which 
parallel the dual track for sentenced offenders. It is considered that 
remanding young persons in prison is likely to have a deleterious effect 
on them and may lead to them being considered unsuitable for 
detention in a youth training centre. The present structure leads to 
distortions in sentencing through the use of s.49 of the Magistrate’s 
Court Act 1989 which permits a magistrate to return an individual to a 
youth training centre rather then remanding him or her in an adult 
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custodial facility if the person is undergoing a sentence of detention. 
There needs to be a power, available to all levels of court, to remand a 
young offender in a youth training centre rather than an adult prison. 

 

Recommendation 33:  

That s.49 of the Magistrates’ Court Act 1989 be amended and 
legislation introduced to empower all levels of courts to remand a 
young offender in a youth training centre. 

 

Community-based orders 

The community-based order is the most frequently used of the non-
custodial supervisory sanctions but faces a number of problems 
relating to targeting, staffing, resources, breaching and structure. The 
Review believes there is merit in more clearly delineating the 
community-based order by separating it into three broad orders or 
sub-orders, some of which could be combined. These orders are (a) 
community work order; (b) supervision and treatment order; and (c) 
drug and alcohol program order. 

 

Recommendation 34:  

That the community-based order should be separated into three 
broad orders or sub-orders. 

 

It is also of the view that the correctional authorities ought to be given 
more flexibility in the operation of the orders to enable them to adjust 
the operation of the order in response to the offender’s progress.  

 

Recommendation 35:  

That the correctional authorities ought to be given more flexibility in 
the operation of the orders to enable them to adjust the operation of 
the order in response to the offender’s progress. 

 

The community-based order is an intermediate sanction which should 
only be used if the offence is serious enough to warrant it. Even 
though in some cases the intervention may be regarded as being to the 
benefit of the offender, it must be recognised that the order is 
ultimately punitive and should only be used for the more serious cases. 
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Recommendation 36:  

That s.36 of the Sentencing Act 1991 be amended to expand and clarify 
the criteria for community-based orders. 

 

The community work order should become a discrete order and its 
purposes made more clear. 

 

Recommendation 37:  

That the community work order become a discrete order with 
expanded purposes provisions. 

 

The problematic relationship between fines and community work was 
identified as an issue. In order to obviate some of the issues which 
have been encountered in enforcing fines and converting them to 
community work, the Review has recommended a form of ‘short cut’ 
approach. 

 

Recommendation 38:  

That a provision be added relating to community work orders to the 
effect that a community work order may be imposed on an offender 
where it appears to a court that a fine is the appropriate sentence but 
the offender lacks the means to pay a fine or where the offender 
expresses an unwillingness to pay a fine and where no lesser sentence 
is appropriate in view of the seriousness of the offence. 

 

Because of the proposed changes to the way in which alcohol and 
drug offenders will be dealt with under a community-based order, a 
community work order should only be combined with a supervision 
and treatment order. 

 

Recommendation 39:  

That a community work order can only be combined with a 
supervision and treatment order. 

 

It may be worth considering whether a form of reward should be built 
into the community work order.  
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Recommendation 40:  

That consideration be given as to whether a form of reward should 
be built into the community work order. 

 

There is a need for a flexible order which brings together the various 
elements of supervision, treatment, educational and training programs 
and possibly some restrictions on movement. A court should be able 
to set out the broad parameters of such an order, but a general 
discretion as to its execution, in particular, the mix of conditions, 
should be left to the correctional authorities to adjust in the light of 
the offender’s progress. In cases of full or substantial compliance, 
provision should be made for early termination of the order as an 
incentive to ‘complete’ the order. 

 

Recommendation 41:  

That s.40 and s.41 of the Sentencing Act 1991 be repealed and replaced 
by provisions creating a supervision and treatment order. 

 

In line with the overhaul of the sentencing options for drug-related 
offending to create an integrated series of drug and alcohol 
interventions, it is recommended that s.38(1)(d) and (e) of the 
Sentencing Act 1991 (assessment, treatment and testing for drug and 
alcohol addiction) be repealed and replaced by a discrete order which 
focuses upon that problem alone. The order would be a mid level 
equivalent of the drug treatment order for the less serious offenders 
and offences, which would be less resource intensive than the drug 
treatment order, would not be linked to a sentence of imprisonment 
and would not require judicial supervision. It would be imposed when 
a community-based order would be appropriate and could not be used 
in combination with the community work order or the supervision and 
treatment order. 

 

Recommendation 42:  

That s.38(1)(d) and (e) of the Sentencing Act 1991 (assessment, 
treatment and testing for drug and alcohol addiction) be repealed and 
replaced by a discrete order which focuses primarily upon an 
offender’s drug and alcohol problems. 
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In accordance with earlier recommendations, s.47 of the Sentencing Act 
1991 should be amended so that breach of a community-based order 
no longer be a criminal offence. 

 

Recommendation 43:  

That s.47 of the Sentencing Act 1991 be amended so that breach of a 
community-based order no longer be an offence. 

 

DEFERRED SENTENCES 

The recent introduction of a limited form of deferred sentence has 
revealed considerable potential for its expansion. There has been a 
trend over recent years towards incorporating restorative justice 
practices into the traditional criminal justice system. The Magistrates’ 
Court has developed the Criminal Justice Diversion Program which 
does not have a separate legislative foundation. There are grounds for 
arguing that sanctioning and sentencing powers should ultimately lie 
with the courts, while recognising that a degree of informality in 
relation to minor offending is useful. In relation to drug-related 
offending or offenders, the deferred sentence has the potential to 
allow the courts to deal with a wide range of cases at the lower end of 
the seriousness scale where the court needs time to consider the 
outcome of public or private treatment or other interventions. There is 
strong and broad support for the expansion of the deferred sentencing 
option in terms of scope, court and age, particularly in respect of the 
restorative justice initiatives. 

 

Recommendation 44:  

That s.83A of the Sentencing Act 1991 be amended to allow the 
Magistrates’ Court, the County Court and the Supreme Court to 
defer sentence under these provisions. 

 

Recommendation 45:  

That s.83A apply to an offender of any age and not be restricted to 
those aged between 17 and 25 years of age. 
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Recommendation 46:  

That the period of deferral be increased from 6 months to 12 
months. 

 

Recommendation 47:  

That the purposes of deferring sentence be expanded to include 
obtaining information regarding prospects of rehabilitation, the 
outcome of medical or other treatment, the outcome of diversion or 
restorative justice or similar programs. 

 

MECHANISMS TO INFORM THE SENTENCING 
PROCESS 

Public concern over sentencing is endemic. Sentencing is a highly 
complex task carried out in the public eye. Media reporting is 
sometimes inaccurate or superficial. Though courts must be 
responsive to the community they serve, they cannot respond to every 
passing crisis or trauma. The task of gauging public opinion in relation 
to offenders, offences, maximum penalties and sentences imposed is a 
difficult one.  

Though the community’s views can be taken into account in 
sentencing through its parliamentary representatives or, more directly, 
through victim impact statements, the Review suggests that there are 
additional methods of doing so. One such method is to establish a 
Sentencing Advisory Council, which could be a division of the recently 
announced Judicial College of Victoria. There is strong support for the 
establishment of a Sentencing Advisory Council, supported by a small 
Secretariat, whose functions could include conducting research into 
sentencing, providing information about the availability and 
effectiveness of treatment programs, providing sentencing statistics, 
being involved in judicial and public education about sentencing, 
monitoring sentencing trends and gauging public opinion. The Council 
would be made up of professional and lay persons. 

 

Recommendation 48:  

That a Sentencing Advisory Council be established. 
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Guideline judgments 

Guideline judgments are intended as a means of reducing sentencing 
disparity, increasing sentencing transparency, improving deterrence 
and allowing a broader input into the sentencing process. They are 
highly contentious and are seen by some as limiting judicial discretion, 
contrary to the functions of appellate courts and open to political 
capture. There is strong judicial and legal opposition to their 
introduction in this state and a system of guideline judgments, whether 
or not assisted by a Sentencing Advisory Council, should not be 
introduced until there is support for it. 

 

Recommendation 49:  

That guideline judgments should not be introduced until there is 
broad judicial and professional support for them. 

 

Implementation 

Sentencing reform is a difficult process, at the best of times. However, 
if sentencing reform is to succeed in this State, it is important that the 
consultation process undertaken by this Review continue. Successful 
implementation requires an understanding of, and commitment to 
reform among the public and those directly involved, an assessment of 
the need for resources and adequate planning, followed by monitoring 
and evaluation. 

 

Recommendation 50:  

That if all or part of this Review is to be implemented, an 
implementation process involving planning, consultation, evaluation 
and review be undertaken under a central unit within the 
Department of Justice. 
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LIST OF ABBREVIATIONS 

 
CBO:  Community-based order 

CCO:  Community corrections officer 

CCS:  Community Correctional Services 

CCTO:  Combined custody and treatment Order 

CORE:  The Public Correctional Enterprise 

CWO (FD): Community Work Order: Fine Default 

CWO (WO): Community Work Order: Work Only 

DHS:  Department of Human Services 

DPP:  Director of Public Prosecutions 

DTO:  Drug Treatment Order 

ICO:  Intensive correction order 

OCSC:   Office of the Correctional Services Commissioner 

SYTC:  Senior youth training centre 

YTC:   Youth training centre 
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TERMS OF REFERENCE 

1 Child stealing 

Whether the existing maximum penalty for child stealing is 
adequate (having regard to the comments of the Supreme Court 
of Victoria in R. v. McKinley (unreported, 18 July 2000)). 

 

2 Sentencing for drug offences and drug-related offences 

2.1 Whether the maximum penalties for drug trafficking are 
appropriate, having regard to maximum penalties 
available in other Australian jurisdictions. 

2.2 Whether it would be desirable to change the present 
structure of drug trafficking offences and penalties in 
order to better distinguish between trafficking for profit 
and trafficking to feed a drug addiction. 

2.3 Whether any, and if so what, sentencing changes would 
be required for a drug court to operate effectively if a 
drug court were to be established in Victoria. The 
response to this term of reference should take into 
account the structure, jurisdiction and function of any 
proposed drug court. 

2.4 Whether the sentencing options presently available for 
offenders convicted of drug, and drug-related offences 
are appropriate and effective and if not, what changes 
should be made to existing options or any new options 
introduced. 

 
3 Sentencing options  

3.1 Whether greater use could be made of diversionary 
options or sentencing orders that do not involve the 
immediate incarceration of the offender.  

3.2 Whether any new sentencing options should be 
introduced. 

3.3 The desirability of making any changes to existing 
sentencing options (including suspended sentences, 
combined custody and treatment orders, intensive 
correction orders and youth training centre orders, with 
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special reference to the procedures and consequences 
following breach of such orders). 

3.4 The extent to which home detention, if introduced in 
Victoria, should be treated as a sentencing issue or an 
issue regarding prisoner management.  

 

4 Mechanisms to inform the sentencing process  

4.1 Whether any mechanism could be adopted to more 
adequately incorporate community views into the 
sentencing process. 

4.2 Whether superior courts in Victoria should adopt a 
practice of publishing guideline judgments on various 
categories of offences. 

4.3 The extent to which the proposed judicial studies institute 
should be responsible for the collection, analysis and 
publication of sentencing statistics and other sentencing 
information for the assistance of magistrates and judges. 

 

5 Sentence indication scheme  

The desirability of introducing a sentence indication scheme 
into the County Court and the Supreme Court. 

 

6 Spent convictions scheme 

The desirability of adopting a spent convictions scheme in 
Victoria. 

The review should involve consultation with representatives 
from the following organisations: 

The Supreme Court – Court of Appeal 
The Supreme Court – Trial Division 
The County Court 
The Children’s Court 
The Magistrates’ Court 
The Law Institute of Victoria (including the Criminal Law 
Section) 



Pathways to Justice Terms of Reference 

 25

The Victorian Bar Council 
The Criminal Bar Association 
The Director of Public Prosecutions 
The Office of Public Prosecutions 
The Office of the Correctional Services Commissioner 
Community Correctional Services 
Victoria Police 
The New South Wales Bureau of Crime Statistics and 
Research  
Victorian Aboriginal Legal Service 
Victoria Legal Aid 
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CHAPTER 1 

INTRODUCTION 

 

CONDUCT OF REVIEW: CONSULTATIONS 

Following the release of the two Discussion Papers, extensive 
consultations were conducted with the following persons or groups: 

Court of Appeal: President John Winneke and Justices Frank 
Callaway and Frank Vincent. 

Supreme Court: Chief Justice John Phillips, Justices Bernard 
Bongiorno, and Geoff Flatman.  

County Court: Chief Judge Glen Waldron, Judges John Barnett, 
Eugene Cullity, David Jones and John Nixon. In addition, an 
information and consultation meeting was held with a group of 
approximately twelve judges. 

Magistrates’ Court: Mr Ian Gray, Chief Magistrate, Mr Brian 
Barrow and Ms Jelena Popovic, Deputy Chief Magistrates. In 
addition, a full day consultation was held with the magistracy as 
part of their October conference. 

Office of the Correctional Services Commissioner and CORE: 
Ms Penny Armytage, then Correctional Services Commissioner 
(OCSC); Mr David Daley, Director, Community Correctional 
Services and Ms Sheree Smith, then Acting Director 
Community Correctional Services and Mr Fred Wurzel, Senior 
Prosecutor. In addition, meetings were held with the Executive 
of the OCSC, the Community Corrections Redevelopment 
Team and Managers and senior staff of Community Corrections 
Centres. 

Director of Public Prosecutions: Mr Paul Coghlan, Director of 
Public Prosecutions and Mr Bruce Gardner, Manager, Policy 
Advising. In addition a meeting was held with staff of the Office 
of the DPP. 

Victoria Legal Aid, Mr Tony Parsons, Director and Mr Michael 
Wighton, Regional Office General Manager. In addition a 
meeting was held with staff of Victoria Legal Aid. 

Department of Human Services, Juvenile Justice Division. In 
addition, meetings were held with staff of the Division at head 
office and at the Melbourne Juvenile Justice Centre. 
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Consultations were also held with the Brosnan Centre (Fr Peter 
Norden and Mr Bernie Geary); Dr Don Weatherburn, Director, 
NSW Bureau of Crime Statistics and Research; Members of the 
Victorian Council of Social Services; Mr Danny Sandor, 
Defence of Children International; Mr David Grace QC; Mr 
Rob Stary, Solicitor; Mr Gerrard Mullaly, Solicitor; Mr Richard 
Bourke, Barrister; Mr Rob Melasecca, Solicitor, Mr Stephen 
Myall, Solicitor, Mr Roy Punshon QC, Chair, Criminal Bar 
Association; Mr Steven James, Victoria Police; Professor 
Richard Fox, Monash University; Associate Professor John 
Willis, LaTrobe University; the Criminal Bar Association and 
the Victoria Law Institute, Criminal Law Section. 

Two seminars were held with members of the Criminal Bar 
Association. 

In order to obtain wide community input, a series of public forums 
were held in Altona, Ballarat, Geelong, Gisborne, Horsham, Ivanhoe, 
and Moonee Ponds and were attended by approximately 150 – 200 
people.  

The Discussion Papers invited written submissions. Submissions were 
received from the following individuals and organisations: 

Criminal Bar Association 
Department of Human Services1 
Dr Ruth Vine, Acting Assistant Director, Mental Health, 
Department of Human Services 
Fitzroy Legal Service 
Law Institute of Victoria, Criminal Law Section 
Magistrates’ Court of Victoria 
Mental Health Legal Centre Inc 
Mr Brian Denmead 
Mr Mark Griffiths, Restorative Justice Victoria. 
Mr Mark Pedley, Deputy Director, Commonwealth Director of 
Public Prosecutions (in his personal capacity) 
Mr Noel McNamara, Crime Victims Support Association Inc. 

                                                 

1  The Department also provided the Review with a number of research studies and data 
findings including: DHS, Juvenile Justice Section, Expansion of the Male Youth Training Centre 
System Service Plan, September 2001; Recidivism Among Victorian Juvenile Justice Clients 1997 – 
2001; Adolescent Forensic Health Service, Literature Review: Development Delay in Adolescent 
Heroin Users 2001; Lisa Ward Consulting, Demand Modelling for the Male Senior Youth Training 
Centre System, 2001; C. Galea, A Comparative Analysis of Offending, Social Characteristics and Basic 
Demographics of Young People Sentenced to SYTC in Victoria in 1995 and 1999.  



Pathways to Justice Chapter 1 - Introduction 

 28

Ms Carmel Benjamin AM 
Social Responsibilities Committee, The Anglican Diocese of 
Melbourne 
Victoria Legal Aid 
Victoria Police 
Victorian Aboriginal Legal Service 
Victorian Community Council Against Violence 
West Heidelberg Community Legal Service 

The Review is grateful for the time and effort expended by the 
persons responsible for the submissions. The importance of obtaining 
a broad range of views in relation to a field as contentious as 
sentencing cannot be underestimated. 

RECENT REPORTS AND LEGISLATION 

Over the last year, a number of reports and legislation have been 
published or come to notice. They indicate that in Australia and 
overseas, sentencing and corrections remain in a state of flux and 
provide evidence that sentencing policy is highly controversial and 
constantly evolving. This Review should be seen as part of a process 
of continuous improvement of sentencing law and practice in this 
state, rather than as a final statement of fixed and permanent policy. 

The following reports have informed this review: 

Australia, Productivity Commission, Provision of Government 
Services, 2001. 

New South Wales, Legislative Council, Select Committee on the 
Increase in Prisoner Population: Final Report, Parliamentary Paper 
No. 924, November 2001. 

Report of the Review Panel Appointed to Consider Leave Arrangements 
for Patients at the Victorian Institute of Forensic Mental Health, 
Melbourne, May 2001 (the Vincent Report). 

Sentencing and Parole Reform Bill 2001 (NZ). 

United Kingdom, Making Punishments Work: Report of a Review of 
the Sentencing Framework for England and Wales, Home Office, 
London, July 2001 (Halliday Report). 

United Kingdom, A Review of the Criminal Courts of England and 
Wales, September 2001 (Lord Justice Auld). 

Western Australia, Auditor-General, Implementing and Managing 
Community Based Sentences, Report No. 3, May 2001. 
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Western Australia, Legislative Council, Report of the Standing 
Committee on Estimates and Financial Operations in Relation to the 
Financial Management of Prisons, Report No. 29, 2001 
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GENERAL ISSUES 

BACKGROUND 

RESPONSIBILITY FOR SENTENCING 

Sentencing is the process by which people who have been found guilty 
of offending against the criminal law have sanctions imposed upon 
them in accordance with that law.2 Sentencing is not the exclusive 
domain of the criminal courts. In the Australian criminal justice system 
sentencing authority is divided between the legislature, the judiciary 
and the executive government. The legislature determines the penalty 
appropriate to each offence, the types of sentences available to the 
courts and the degree of discretion to be left to them in imposing a 
sentence in a particular case. It provides the courts with general 
guidance in relation to the use of various sanctions, the general 
principles involved in sentencing and the relationship between 
sentencing orders. The role of the judiciary is to interpret and apply 
the law in each case, depending on its facts. The executive branch of 
government provides the mechanisms for implementing the courts’ 
sentencing choices - for providing correctional services generally. 

The guidance offered by Parliament in Victoria is of a general nature 
and leaves sentencers a considerable degree of flexibility in deciding 
the type and amount of penalty to be imposed in any individual case. 
Australian Parliaments have generally rejected the very specific and 
inflexible legislative controls which have been placed on judges in 
some American jurisdictions. Judicial discretion in sentencing is the 
foundation of the Australian sentencing system and this Review re-
affirms the appropriateness of this arrangement, though it does not 
believe that the judicial role cannot be improved. Judicial discretion 
allows courts to take into account the wide variety of offences and 
offending, the particular circumstances in each case and the factors 
which may have contributed to the commission of the offence. The 
principle of judicial independence holds that within the boundaries set by 
Parliament, sentencers must be free to exercise their discretion according 
to law, free from political pressure or influence.  

Sentencing policy in Victoria is not the exclusive province of any of 
the three branches of government: all are involved in some way in its 
formulation, execution and review. Good sentencing policy 
development will involve all three branches.  

                                                 

2  Victorian Sentencing Committee, Report: Sentencing, Melbourne, 1988, p.15. 
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SENTENCING REFORM IN VICTORIA 

This Review is part of an ongoing process of reform, a process which 
has gathered pace over the past three decades. During the 1970s and 
1980s reform focused primarily upon increasing the range of 
intermediate sentencing options available to the courts. In the mid-
1980s the suspended sentence was introduced and the general 
community-based order replaced specific orders such as probation, 
attendance centre orders and community work. 

Later in that decade the reform agenda turned from ‘alternatives’ to 
imprisonment as an antidote to the ills of imprisonment to the nature 
of the sentencing system itself, with particular reference to the manner 
in which sentencing authority was distributed between the legislative, 
executive and judicial arms of government. The gap between sentences 
imposed in court and the time actually spent in prison developed into 
the issue of ‘truth in sentencing’ which ultimately resulted in the 
abolition of remissions in the early 1990s. 

In 1985 the government appointed a committee chaired by Sir John 
Starke, a retired Supreme Court judge and former Chairman of the 
Parole Board, to review sentencing policy and practice in Victoria. Its 
report, published in 1988, recommended the establishment of a 
Judicial Studies Board to assist the courts in sentencing and to 
undertake research in the area. It also pointed out that further reform 
was needed in relation to statutory maximum penalties. In April 1989, 
a Sentencing Task Force under the chairmanship of Mr. Frank 
Costigan QC was established to undertake part of this task. It reported 
in September 1989.3 The report recommended a rationalisation of 
statutory maximum penalties under the Crimes Act 1958 (Vic) as well as 
a number of changes in the form of statutory maxima.  

The current law which binds sentencers in Victoria can be found in 
the Sentencing Act 1991 and the decisions of the Court of Appeal and 
ultimately, the High Court of Australia. The 1991 Act, which 
implemented many of the Starke Report’s recommendations, 
extensively revised the structure of statutory maximum penalties; 
abolished most statutory remissions of custodial sentences; created the 
‘intensive correction order’ as a new alternative means of serving a 
prison sentence; revised the provisions relating to community-based 
orders, suspended sentences, fines and fine default and significantly 
rationalised and simplified the provisions relating to dismissals, 
discharges and adjournments. The legislation also provided more 

                                                 

3 See Sentencing Task Force, Review of Statutory Maximum Penalties: Report to the Attorney-General, 
Melbourne, 1989 (written for the Task Force by R.G. Fox and A. Freiberg). 
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detailed statutory guidance on the hierarchy of sanctions and the 
principles of sentencing to be applied by Victorian courts.  

Changes to the Sentencing Act in the 1990s required community 
protection to be placed ahead of proportionality in the sentencing of 
certain groups of recidivist sexual and violent offenders, reintroduced 
the concept of the ‘indefinite sentence’ into Victorian law (1993), 
allowed for the receipt of the victim impact statements at sentencing, 
required consideration of the victim’s interests as part of the statutory 
sentencing guidelines (1994), revised and consolidated the serious 
offender provisions by adding to the categories of offender warranting 
special attention two new groups: ‘serious drug offenders’ and ‘serious 
arson offenders’, repealed the provisions relating to conditional 
suspended sentences for alcoholic and drug dependent persons and 
created a new ‘combined custody and treatment order’. Legislation 
also simplified the breach provisions in relation to most conditional 
non-custodial sentences and generally increased maximum penalties 
for offences under the Crimes Act 1958 (1997). In 1999 legislation 
introduced deferred sentencing as an option in the Magistrates’ Court 
for cases involving offenders up to 25 years of age and in 2000 various 
changes were made to the victim compensation provisions to make 
recovery and reimbursement mechanisms more effective and 
applicable to a wider range of cases.  

SENTENCING PRINCIPLES 

The Sentencing Act 1991 declares its aim as being ‘to promote 
consistency of approach in the sentencing of offenders’.4 One of the 
means by which this consistency is intended to be achieved is for the 
Act to include sentencing principles to be applied by courts in 
sentencing offenders.  

Section 5 of the Act provides that: 

1 The only purposes for which sentences may be imposed are— 

(a) to punish the offender to an extent and in a manner 
which is just in all of the circumstances; or  

(b) to deter the offender or other persons from committing 
offences of the same or a similar character; or 

(c) to establish conditions within which it is considered by 
the court that the rehabilitation of the offender may be 
facilitated; or 

                                                 

4 Sentencing Act 1991 (Vic), s. 1(a). 
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(d) to manifest the denunciation by the court of the type of 
conduct in which the offender engaged; or 

(e) to protect the community from the offender; or 

(f) a combination of two or more of those purposes. 

2 In sentencing an offender a court must have regard to— 

(a) the maximum penalty prescribed for the offence; and 

(b) current sentencing practices; and 

(c) the nature and gravity of the offence; and 

(d) the offender’s culpability and degree of responsibility for 
the offence; and 

(da) the personal circumstances of any victim of the offence; 
and 

(db) any injury, loss or damage resulting directly from the 
offence; and 

(e) whether the offender pleaded guilty to the offence and, if 
so, the stage in the proceedings at which the offender did 
so or indicated an intention to do so; and 

(f) the offender’s previous character; and 

(g) the presence of any aggravating or mitigating factor 
concerning the offender or of any other relevant 
circumstances.  

These guidelines effectively restate the diverse and potentially 
conflicting purposes of punishment. However, the ultimate object of 
the criminal law is the protection of society from crime and all the 
purposes can, in effect, be subsumed under this head. The weight 
given to some or all of the purposes will differ between sentencers and 
for different offenders and offences. 

Victorian courts treat sentencing as an essentially pragmatic exercise. 
This Review continues in the Victorian spirit of practical reform. It 
believes that principled incremental reform that is responsive to the 
needs of the courts, the executive and the public is the best means of 
achieving progress towards a fair and effective system. Such a system 
aims to balance the utilitarian and due process imperatives which drive 
the criminal justice system. On matters of principle, the Review re-
affirms a commitment to the common law principle of proportionality 
which it believes provides the appropriate foundation upon which 
sentencing should be built. This means, in effect, that sentences 
should be neither excessively severe nor excessively lenient. It does 
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not mean, however, that each offence should carry with it a prescribed 
or pre-determined level of punishment. For that reason it rejects 
mandatory or minimum penalties. 

The current state of penal science is not such that the tools are 
available which will enable the courts or parole boards to predict with 
sufficient accuracy an offender’s future behaviour. It is unwise at this 
stage to develop sentencing models based on the prediction of re-
offending, though risk prediction tools can be useful in formulating 
sentences and in correctional management. 

The basic philosophy which underpins the sentencing options 
structure proposed by this Review is that other than in those cases 
where the seriousness of the offence would effectively prohibit the 
imposition of any sentence other than imprisonment, the courts 
should consider the most effective and appropriate non-custodial 
sentence by which the community could be protected. Crime can be 
reduced by means other than basic incapacitation through forms of 
containment such as the prison. Many in the judiciary believe, as do 
many of the public, that community safety or protection can also be 
achieved by measures which address the causes of the offending 
behaviour. Although some of these causes may be located at a broader 
social or economic level (eg unemployment, poverty, inequality, racial 
or sexual discrimination and the like), others can be identified at the 
personal level and are amenable, to some degree, to intervention by 
the criminal justice system.  

DESERT, DETERRENCE AND DENUNCIATION 

In many cases before the courts, the offence may be motivated by 
malice, greed, thoughtlessness, stupidity or momentary anger, but may 
not be the product of some underlying psychological, psychiatric, 
social or other pathology. In these cases, the appropriate response is a 
proportionate punitive response which addresses the retributive, 
deterrent and denunciatory aspect of punishment. The appropriate 
sanctions may be: 

• some loss of liberty less than imprisonment, eg home detention 
or curfew; 

• a threat to the offender’s liberty, eg suspended sentence; 

• some punitive intrusion into the offender’s leisure time, eg 
community work; 

• some financial sanction, eg a fine or restitution order; 

• some on-going intrusion into the offender’s daily life, eg on-
going supervision; 
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• some symbolic penalty marking the community’s disapproval eg 
a conditional or unconditional discharge; 

• the recording of a conviction against the offender’s name. 

The sanction hierarchy must be structured to allow these sanctions to 
be imposed singly or in combination. The severity of the sanction is 
marked by the nature and degree of intrusion into an offender’s liberty 
and the quantum of the penalty.  

PROTECTION, INCAPACITATION, INTERVENTION 
AND REHABILITATION 

A considerable number of cases which come before the courts involve 
offenders who have previously been before the courts and have re-
offended or have breached the conditions of their orders. Some may 
present a moderate or severe risk to the community. The evidence is 
that many of these offenders have alcohol or drug problems, some 
form of temporary or permanent mental impairment or some severe 
social disadvantage and often, a combination of all of these problems. 
In such cases, a system of flexible, well-resourced, responsive and 
individualised sanctions is required which will protect the community 
by addressing the underlying causes of the criminal behaviour and by 
monitoring and supervising the offender’s behaviour in the 
community. The reality of the criminal justice system, in Australia and 
elsewhere, is that almost every offender who comes before the courts 
is released back into the community. The community, the state and the 
offender share the risk of failure but all benefit from successful 
completion of orders.  

Where appropriate and realistic, treatment-oriented sanctions can be 
combined with the more punitively oriented sanctions discussed 
earlier, but it should be recognised that the coercive elements of 
‘treatment’ or rehabilitation, including close surveillance are 
themselves punitive and can have a deterrent effect.  

Sentencing should be informed by best practice in risk prediction and 
by up-to-date information about ‘what works’ in offender 
management or treatment programs. These programs may relate to 
education, literacy, vocational skills, counselling, drug and alcohol 
treatment, parenting and a range of other factors which may be related 
to offending behaviour.  

The provisions which govern repeat offending or failures on orders 
must be flexible and recognise that in some circumstances, such as 
drug-related offending, relapse and failure are the norm rather than the 
exception. Flexibility of response short of returning an offender to 
court may be an appropriate response in these cases. 



Pathways to Justice Chapter 1 - Introduction 

 36

There are a number of other sentencing principles which underpin the 
recommended changes to Victoria’s sentencing laws: 

• Dispositional options which require extensive intervention into 
the lives of offenders should preferably be post-conviction (or 
finding of guilt) options, rather than being based on bail or 
other powers which are intended for other than sentencing 
purposes; 

• Where possible, early intervention, non-sentencing schemes 
should be encouraged, provided that their punitive impact is 
limited and, preferably, consensual and the processes 
transparent and accountable; 

• Sentencing options should be of a realistic length: conditional 
orders which are too long increase the chances of breach, either 
of the conditions of the order or by further offending; 

• Sanctions which aim to divert offenders from prison should do 
so by providing options which are realistic and attractive 
alternatives to short terms of imprisonment. They should not 
attempt to do so by statutory directions which require 
sentencers to consider, or substitute, alternatives but which 
provide no reason for them to do so; 

• Supervision, punishment and program conditions should, where 
possible, be kept separate so that the purpose of the sentence is 
clear to the sentencer and the person sentenced. Sentences 
should be tightly focused, rather than generic; 

• The number of conditions attached to an order should be the 
least necessary to fulfil the purposes of that sentence; 

• Flexibility of sentences can be enhanced by delegating more 
authority to community corrections officers, but within 
parameters defined by the courts; 

• In some circumstances, flexibility of response short of returning 
a case to court may be required to respond to breaches of 
conditions. 

When new sanctions are introduced into the sentencing hierarchy an 
attempt should be made to provide sentencers with guidelines as to 
the kind of circumstances in which one sanction should be preferred 
over another. The dangers of net-widening are always present when 
inserting new options into the hierarchy. 
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SENTENCING HIERARCHY 

The Sentencing Act 1991 contains a hierarchy of sentencing orders 
applicable to offenders. Its overarching principle is that of ‘parsimony’, 
that is, sentencers should not impose a sentence that is more severe 
than that which is necessary to achieve the purpose or purposes for 
which the sentence is imposed (Sentencing Act 1991, s.5(3)). Thus 
intensive correction orders should not be used where community-
based orders are appropriate, which, in turn, should not be used if a 
fine is appropriate. The scale is based on a number of factors which 
make up ‘severity’, including whether or not custody is involved, the 
length of the order and its intensity.  

SENTENCING PATHWAYS 

This Review makes a number of recommendations which will have the 
effect of altering the current hierarchy by adding some new orders (the 
Intensive Youth Supervision Order or IYSO) and the conditional 
suspended sentence, and re-focusing existing ones. However, the 
hierarchy framework is inadequate to express the flexibility of 
sentencing and the different purposes which can be served by many of 
the sentencing options. Most sentencers prefer to see the sentencing 
range as a smorgasbord rather than a ladder, enabling them to impose 
a sentence which is appropriate to the offence and the offender in the 
circumstances of the particular case. Nonetheless, they are governed 
by the proportionality principle which links the sentence to the 
seriousness of the crime and by the hierarchy principle which requires 
them to be parsimonious in their use of sanctions. Thus a sentence 
must not exceed that which is proportionate or appropriate to the 
offence, even if the court considers that it might be in the best 
interests of the offender (or the community) for a longer or more 
severe sentence to be imposed.5 

The representation of the sentencing options as a one dimensional 
hierarchy [See Appendix 1] fails to capture the complexity of 
sentencing decision-making. The sentencing process, and the 
principles underlying it, can be better understood as  multi-streamed 
‘pathways’ which reflect the different purposes of sentencing and the 
different means of achieving the broad aims of reducing crime and 
protecting the community. These pathways are not mutually exclusive, 
but reflect the broad approaches which will be available to sentencers 
under the proposed reforms. 

                                                 

5  In the absence of statutory direction to the contrary. 
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The three pathways can be broadly termed ‘punishment/restitution’, 
‘program/rehabilitation’ and ‘drug and alcohol’, though legally, 
nothing turns on the terminology. It is recognised that offenders and 
their offending do not fall into neat categories and that they often 
come before the courts on multiple charges. It is also recognised that 
some sanctions, such as imprisonment and the proposed intensive 
youth supervision order serve multiple purposes and provide a range 
of services.  

The first pathway is envisaged for those offenders whose offence or 
personal characteristics indicate that a predominantly punitive 
response is required. Some offences are so serious that such a 
response is the only one realistically open to the court. Many offenders 
do not require any form of therapeutic intervention because their 
offending was rational and calculating, ‘bad’ rather than ‘mad’. The 
predominant purposes here are punishment, restitution to the 
community, deterrence, denunciation and incapacitation.  

The second pathway is envisaged for those offenders who require and 
agree to interventions which are intended to address the causes of 
their criminal behaviour. Though there are punitive elements in each 
of these orders, the dominant purposes here are rehabilitation and  
general deterrence.  

The third pathway is focused upon offenders who may be alcohol or 
drug dependent and whose offending behaviour may be linked to their 
dependency. It recognises that drugs and alcohol are major problems 
for the criminal justice system which require a coherent and focused 
response from sentencers, correctional authorities and service 
providers. It too, has punitive elements, but the treatment responses 
are more specialised than those in the second pathway through the 
special community-based order condition, the new drug treatment 
order and the new conditional suspended sentence. 

The placement of the new orders in the hierarchy is determined not 
only by the length of the order, but by the nature and number of 
conditions which may be attached and whether or not they involve 
confinement immediately or contingently. 

This conceptualisation of sentencing options as providing a series of 
pathways to justice is intended to emphasise the major themes of this 
Review: flexibility of sentencing (depending upon offence and 
offender) within a framework of the principles of proportionality and 
parsimony. It maintains a firm commitment to sentencing as one of 
the means of producing a safe and just society, but suggests that these 
ends can be achieved through a range of methods. One pathway 
should not necessarily be thought of as more ‘lenient’ than another. 
Rather each should be regarded as a measure to be used in a manner 
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which is consistent with the primary aim of the protection of the 
community. Nor should this conceptualisation be seen as describing 
all of the dispositions available to the courts.  
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SENTENCING PATHWAYS 
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THE CURRENT CLIMATE 

Sentencing is a matter of broad public interest. This was reflected in the interest 
shown in this Review by the public. During the consultation process, and 
particularly in many of the public forums, a number of matters were raised 
which manifested a general concern with sentencing. Among the issues raised 
by the public were the purposes of sentencing, the length of prison sentences, 
parole, early release, special orders such as restitution and compensation and the 
operation of the mental health and intellectual disability provisions. Also of 
concern was the operation of the system of victim compensation and 
counselling in Victoria. Some of the specific issues are discussed, in brief, later 
in this Report, but general concerns about the criminal justice system were not 
issues which could be dealt with in this Report. The consultation process 
highlights the need for an on-going mechanism of feedback and review of 
sentencing, a matter which is discussed further in relation to the proposal to 
establish a Sentencing Advisory Council. 

In Australia, as possibly elsewhere, there is little evidence that increasing 
imprisonment rates have significantly affected crime rates. Victoria’s crime rate 
over the last decade, which has shown small annual increases for the most part, 
appears to be unrelated to the numbers in prisons. Victoria’s prison population 
has grown from 2,250 in 1992 to 3,464 in November 2001, of which 2,890 were 
sentenced prisoners. Victoria is in concert with most other Australian 
jurisdictions, the United States, England and Canada, as well as a number of 
European states.  

Though a minority of those consulted, particularly those representing victims’ 
groups, were of the view that more and longer imprisonment should be a key 
crime control measure, many of those consulted, especially those who deal 
professionally with offenders, saw little value, and many disadvantages in 
utilising a custodial strategy alone. Victoria has historically enjoyed a low crime 
environment and has also maintained a relatively low imprisonment rate. 
Nothing that has occurred in recent years gives this Review cause to believe that 
now is the time to change this policy. The large scale and indiscriminate use of 
imprisonment carries with it heavy economic and social costs. The State’s 
commitment to build four new correctional facilities with 1,120 new beds6 at a 
cost of $194 million is an understandable response to recent and forecast 
expansions in prisoner numbers, but should not be a long term sentencing 
policy. The government’s promised expenditure of $20.6 million over four years 
to re-develop the community corrections system would seem to be a step in the 
right direction.  

Public confidence in sentencing can be enhanced. It became clear during the 
consultation process that the public lacked knowledge of the complexity and 
                                                 

6  However, some existing, outdated facilities will be closed. 
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operation of the system and often had unrealistic expectations of the sentencing 
process. Few members of the public knew of the range of sentencing options 
available to the courts, how often they were used, by which courts and for what 
offences and offenders. Prison is the sentence that most people think of when 
‘sentencing’ is mentioned, yet few realised how rarely it was used in the 
Magistrates’ Court, the court which sentences over 95% of all criminal cases. 
Once the range and purposes of the other sentences were explained, debate 
about sentencing could proceed in a more constructive manner.  

The public has a high expectation of the sentencing process, especially in terms 
of deterrence. Yet it is not commonly understood that in respect of the most 
common crimes such as burglary and theft, many of which are never reported, 
the police may only apprehend 10% to 20% of offenders and only some of 
these will be prosecuted, convicted and sentenced. Ultimately only a small 
proportion of those who commit such crimes are imprisoned. As has so often 
been stated, it is the probability of being detected, convicted and sentenced that is 
the most important element of deterrence, not the severity of the punishment 
imposed.  

Public confidence is best addressed by improving the public’s knowledge of the 
system and making the process more transparent. Research into public opinion 
and sentencing consistently finds that the more information that is provided to 
respondents the less punitive are their responses, especially when the polling 
takes the form of sentencing vignettes or simulated sentencing exercises. 
Sentencing is not only a function of offence seriousness but of the offender’s 
circumstances. Governments should aim to decrease anxiety levels about crime 
and the establishment of Crime Prevention Victoria is a positive step in dealing 
with the causes of crime. The proposed Sentencing Advisory Council (discussed 
below) could provide a useful vehicle to provide the community with detailed 
information about the sentencing system as well as input into its operation. 

The problem of persistent offenders is an endemic one. Those who persist in 
their crimes because of their psychological, biological, economic, alcoholic or 
drug-dependent condition or simply by their rational choice, have long posed 
difficult problems for any criminal justice system.7 On the one hand, their 
persistence, resistance or sheer unamenability to traditional criminal justice 
interventions stands as a stark reminder of the system’s failure to deal with a 
small, but highly visible group of offenders. Courts and penal authorities, past 
and present, need no sophisticated criminological analysis to identify the core of 
offenders who are multiple recidivists. Judges, in sentencing, have before them 
the offender’s prior criminal record which so often is a depressing litany of 
defeat, disappointment or defiance. Prison authorities know that fifty to seventy 
per cent of their intake is repeat offenders. 
                                                 

7  See Freiberg, A. ‘Guerrillas in our Midst? - Judicial Responses to Governing the Dangerous’ in Brown, 
M. and Pratt, J. (eds), Dangerous Offenders: Punishment and Social Order, , 2000, 51. 
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Jurisdictions around the world have experimented with a range of measures: 
increased penalties and sentences for second or subsequent offences, mandatory 
sentences, mandatory minimum sentences, two-and three-strikes legislation, 
indefinite sentences and special legislation for named offenders. Though some 
are effective in terms of simple incapacitation, there is a realisation that they are 
often over-predictive and result in too many offenders being incarcerated well-
beyond the age when they are likely to commit crimes. The most rapidly 
growing field and expense in American criminology is medical care for aging 
offenders.  

While recognising that there are, indeed, a number of repeat offenders in any 
penal system, for many, persistent offending is a reflection of deep-seated 
problems of abuse, poverty, homelessness, unemployment, drug and alcohol 
dependency. These fundamental and almost intractable problems require broad-
ranging and creative solutions which extend beyond the criminal justice system. 
Hence the proposal to create a Drug Court Division of the Magistrates’ Court 
reflects the realisation that social problems require social solutions and that the 
courts (and sentencing) can play a part, but only one part, of a comprehensive 
response to illegal behaviours. 

The approach adopted by this Review is to attempt to enhance confidence in 
community-based sentences which can fulfil the aims of punishment, 
deterrence, rehabilitation and reparation. This means, in part, an improvement 
in the sentencing framework. Victoria’s sentencing laws have been a model for 
other states. Many of the features of the Act have been influential in the 
redrafting of the Queensland Penalties and Sentences Act 1992, in the Sentencing Act 
1995 (NT) and in the Sentencing Acts of Western Australia and Tasmania. In 
the view of this Review, the Victorian sentencing framework requires 
refinement rather than wholesale revision. The structure is generally strong.  

SENTENCING PROBLEMS OR RESOURCE PROBLEMS? 

However, refurbishment of the legal structure is not the total answer. Many of 
the problems with current sentencing arrangements in Victoria are due to an 
inability to properly identify at risk or need groups, the inadequacy of resources 
available to provide for these groups and the inflexibility of the core, program 
and breach conditions in the orders.  

The matters relating to non-legislative issues such as resources, the organisation 
of Community Correctional Services, the development of case management 
models, staff training, the availability and accessibility of programs and others 
have been the subject of the Andersen Review8 and have now partly been 
addressed by the government’s major funding commitments to community 
corrections in the 2001 budget. The Andersen Review’s observation that many 

                                                 

8  Arthur Andersen Business Consulting, Review of Community Correctional Services in Victoria, 2000 (AABC). 
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of the parties with an interest in community correctional services had indicated 
a preference for a greater emphasis on rehabilitation and meeting offenders’ 
needs, whether directly or through third party providers, provides an important 
context for the restructuring of the sentencing options detailed below. The 
relationship between sentencing and resources is a complex one and it is often 
difficult to determine whether a sentencing order has failed, either as a generic 
order, or in a particular case, because the order has been badly designed or has 
been badly implemented or resourced. 

During the consultation process a strong view was expressed by some 
sentencers that the sentencing structure was not seriously flawed but what was 
needed was the resources to make the system work as intended. That is, that 
resources should be sufficiently and properly allocated and programs managed 
effectively and efficiently. On numerous occasions, consultees who were 
directly involved with offenders in sentencing,9 in the provision of legal services 
or correctional services argued that sentencing orders were not, and could not 
be implemented as intended because of limited resources. The government does 
not have unlimited resources and the criminal justice system must compete with 
the health, education and transport sectors for funding. Yet when the system 
fails, the consequences can be tragic. 

However, whilst acknowledging that resources will always be constrained, a just 
sentencing system should recognise that there is a reciprocal obligation between 
the offender and the state. When the state imposes a sentencing order upon an 
offender, whether it be imprisonment, an intensive correction order or a 
community-based order, it expects the offender to comply with its terms. On 
the other hand, the offender has a right to expect that the services explicitly or 
implicitly linked to these orders, whether they be supervision, treatment or the 
provision of community work, will be adequately provided. All too often it is 
said that an offender has been ‘set up to fail’ because no, or inadequate, 
treatment or other services were provided following the imposition of the 
sentence. These matters are discussed further below. 

There is a strong argument which can be made that a better system than 
currently exists can be established to monitor and evaluate the operation of the 
sentencing system. Later in this Report a recommendation is made to establish a 
Sentencing Advisory Council, one of whose functions would be to undertake 
these tasks. That being said, this Review is not about the delivery of the 
programs, but about creating a framework to facilitate their operation and 
increase their chances of success. 

                                                 

9  Eg. submission from the Magistrates’ Court: (‘magistrates strongly believe that current sentencing 
options have been inadequately resourced. Under resourcing directly impacts on the effectiveness of the 
orders, the breach rate and the number of people placed on them.’) 
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In the end, sentencing frameworks may have only a limited impact on 
sentencing behaviour. Legislation can send signals to sentencers and 
correctional authorities, but cannot directly control the direction of sentencing. 
And though the Australian states now have similar sentencing legislation they 
remain quite disparate in their rates of imprisonment. Most of the changes in 
prison population have been driven by more powerful and diffuse sources than 
changes to legislation such as social, legal and penal culture, emotional climate 
and general attitudes about what the ‘right’ punishment is. 

This Review makes a number of recommendations concerning the law of 
sentencing in this state. They have been formed after extensive discussion and 
consultation. Its success will depend upon a broad acceptance of the concept of 
sentencing as a series of pathways, upon the recommendations being regarded 
as an integrated package of reforms and finally, upon a commitment to provide 
the resources to enable the aims of sentencing to be met. As the Halliday 
Review of sentencing in the United Kingdom noted (para 1.57): 

…whether changes in frameworks have their intended results seems to 
depend on whether there is a sufficiently wide shared understanding and 
acceptance of aims and objectives, especially between legislatures and 
governments on the one hand and sentencers on the other, but also in the 
wider public. Other key factors may include the workability of the reforms, 
including human and financial resources, necessary systems and 
infrastructure, including IT and communications. 
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CHAPTER 2 

CHILD STEALING 

 

TERMS OF REFERENCE 

1.1 Whether the existing maximum penalty for child stealing is adequate 
(having regard to the comments of the Supreme Court of Victoria in R. v. 
McKinley (unreported, 18 July 2000)). 

BACKGROUND 

In a recent case involving the premeditated abduction of a newly born baby (R. 
v. McKinley (2000 VSC 287) Coldrey J of the Supreme Court stated that: 

In my opinion, the general public would be both surprised and concerned 
to learn that the maximum penalty for child stealing is only five years 
imprisonment. I recommend that Parliament consider the 
appropriateness of such a penalty in any future review of sentencing.  

THE MCKINLEY CASE 

In June 2000, Julie McKinley pleaded guilty to three offences:  

Arson with intent (maximum penalty 15 years); 

Aggravated burglary (maximum penalty 25 years); and  

Child stealing (maximum penalty 5 years). 

The female offender, aged 36 had a disturbed personal history which included 
being raped at the age of eight, two successful, and a number unsuccessful, 
pregnancies, separations from her family and children, an unsettled lifestyle and 
a number of unsuccessful relationships. She suffered from an undiagnosed 
depression and was abusing prescription drugs. She also had prior convictions 
for a series of property offences dating from 1994. 

The offences arose from a plan to take an eight day old baby from a woman 
who had recently given birth to a baby. McKinley arranged to meet her under 
the pretence of providing her with professional assistance. At one meeting 
McKinley surreptitiously gave the woman Temazapan tablets to put her to 
sleep. She set fire to part of the house and made off with the baby to her house 
in Seymour. The police had been alerted and she was arrested soon after the 
abduction.  

The plan was a consequence of difficulties she was having in her current 
relationship which she had hoped to resolve by pretending to be pregnant. She 
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intended to tell her partner that the stolen child was the result of the pregnancy. 
The charade was a hopeless endeavour and after her arrest, she was admitted 
for psychiatric treatment as an involuntary patient for two weeks. She was then 
treated in prison where she was being held on remand. The offences severely 
affected the natural parents of the child, as well as the infant’s grandparents. 

The sentences imposed were 3 years imprisonment for arson, 2 years for 
aggravated burglary and 3½ years for child stealing. The total effective sentence 
was 4 years with a non-parole period of 2 years. 

The Offence 

Section 63 of the Crimes Act 1958 provides: 

Child Stealing 

1. Whosoever unlawfully either by force or fraud leads or takes away or 
decoys or entices away or detains any child under the age of sixteen years, 
with intent to deprive any parent or guardian or any other person having 
the lawful care or charge of such child of the possession of such child or 
with intent to steal any article upon or about the person of such child; 
and whosoever with any such intent receives or harbours any such child 
knowing the same to have been by force or fraud led taken decoyed 
enticed away or detained, shall be guilty of an indictable offence, and shall 
be liable to level 6 imprisonment (5 years maximum). 

No person who has claimed any right to the possession of such child, or 
is the mother or has claimed to be the father of an illegitimate child, shall 
be liable to be prosecuted under this or the next succeeding sub-section 
on account of the getting possession of such child or taking such child 
out of the possession of any person having the lawful care or charge 
thereof. 

2. Whosoever unlawfully takes decoys or entices away any child under the 
age of sixteen years out of the possession and against the will of the 
child's parent or guardian or of any other person having the lawful care or 
charge of the child shall be guilty of an indictable offence, and shall be 
liable to level 6 imprisonment (5 years maximum). 

Related offences 

The offence of child stealing is one of a number of related non-fatal offences 
against the person: 

• Abduction and detention: 10 years (Level 5 imprisonment); Crimes Act 
1958 s.55; 

• Abduction from the possession of a parent: 5 years (Level 6 
imprisonment), Crimes Act 1958 s.56; 
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• Child Stealing: 5 years (Level 6 imprisonment), Crimes Act 1958, s.63; 

• Kidnapping: 25 years (Level 2 imprisonment) Crimes Act 1958, s.63A.; 

• Kidnapping (common law): 25 years (Level 2 imprisonment); 

• False imprisonment (common law): 10 years (Level 5 imprisonment). 

 

THE HISTORY OF SECTION 63 AND ITS RELATIONSHIP TO 
OTHER OFFENCES 

The offence of child stealing is closely related to the offences of kidnapping and 
false imprisonment. In order to understand the relationship between these 
offences, it is necessary to examine their origins. In particular, it is necessary to 
understand the relevant difference between crimes that were formerly classified 
as ‘felonies’ and those that were classified as ‘misdemeanours’. Felonies were 
punishable by death and the forfeiture of the land and goods of the offender.  

Misdemeanours were punishable by the lesser sanctions of fine or 
imprisonment. Although the distinction between felonies and misdemeanours 
gradually diminished over the centuries, resulting in its formal abolition in 
Victoria in 1981, it had a significant influence over the development of the 
offences of child stealing and kidnapping.  

Both of these offences derive originally from the offence of false imprisonment, 
which has existed under the common law since at least the thirteenth century. 
At that time it was classified as a felony (i.e. was punishable by death and 
forfeiture). Over succeeding centuries the offence fell into disuse because the 
civil suit of trespass provided a preferable alternative procedure.10  

The offence of false imprisonment appears to have been revived in the 
seventeenth century, although the revived version was treated as a 
misdemeanour, rather than a felony,11 meaning that it was subject to the lesser 
penalties of fine and imprisonment; rather than death and forfeiture. 

The seventeenth century was also when the offence of kidnapping first 
appeared. The word itself, which appears originally to have meant ‘child 
snatching’, is first recorded in the seventeenth century, by which time it meant 
the stealing of any person, whether adult or child. The revival of the offence of 
false imprisonment and the creation of the offence of kidnapping appear to 
have been related to the stealing of children and adults to provide servants and 
labourers for the American plantations. 

                                                 

10  Pollock and Maitland, History of English Law, Vol.II, p.487. 
11  Aickin, K.A. ‘Kidnapping at Common Law’ (1935-8) Res Judicatae 130. 
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There appears to have been confusion as to the relationship between the two 
offences, because both offences involve the unlawful carrying off or detention 
of a person. Several commentators12 suggest that kidnapping was simply an 
aggravated form of false imprisonment; the aggravating circumstance being the 
taking of the victim away from his or her own country.  

By the twentieth century, the elements of the offence of kidnapping no longer 
included the taking of the victim out of the country.13 The elements of the 
common law offence of kidnapping are now the taking of the victim by force or 
fraud without consent and without lawful excuse. False imprisonment differs 
from kidnapping in that: it involves the detention of the victim, rather than the 
taking of the victim. The two offences also differ in the extent to which force or 
fraud is formally treated as a constituent element. Several cases indicate that the 
false imprisonment need not involve the actual use of physical force.14 

Like false imprisonment, common law kidnapping was historically classified as a 
misdemeanour. This led to notorious anomalies. For example, a pick-pocket 
could be convicted of grand larceny, which was a felony and was punishable by 
death or transportation, whereas a person who stole a child could only be 
convicted of kidnapping, which was punishable by a fine or imprisonment. 
Accordingly, in 1814 the English Parliament passed legislation15 to create the 
statutory offence of child stealing. The statutory offence was a felony and 
carried the same penalty as grand larceny. In 1861 the statutory penalty was set 
at seven years imprisonment.16  

The new statutory felony of child stealing was just one of a long series of 
statutory felonies dealing with particular types of kidnapping. In many cases 
these new offences were responses to notorious individual cases. An example is 
the creation by the Victorian Parliament of section 63A of the Crimes Act 1958. 
Section 63A creates the statutory offence of kidnapping with intent to demand 
any payment by way of ransom or with intent to gain any advantage. It was 
inserted into that Act by the Crimes (Kidnapping) Act 1960 following the high-
profile kidnapping of a child whose parents had recently won the lottery. Like 
the statutory felony of child stealing, the new provision was a response to the 
perceived inadequacy of the penalties available for the common law 
misdemeanour of kidnapping. 

When the statutory felony of child stealing was adopted in Victoria by the 
Criminal Law and Practice Act 1866 to obviate the sentencing difficulties arising 

                                                 

12  Including East, E. H. Pleas of the Crown 1803. 
13  R. v. Nodder (CCA, 12 and 13 April, 1937; R. v. Nguyen & Tran [1998] 4 VR 394 at 411. 
14  Hunter v. Johnson (1884) QBD 225, R. v. Garrett (1988) 50 SASR 392. 
15  For the more effectual prevention of child stealing 54 Geo.3, c.101. 
16  Offences Against the Person Act 24 & 25 Vict., c.100, s.56. 
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with the common law misdemeanour of kidnapping, a second, related offence 
was also created. The second offence was new and did not have the same 
elements as kidnapping because it did not involve the use of force or fraud. It 
applied in circumstances such as where a child chose to live with a person (such 
as a boyfriend, or a non-custodial parent17) who did not have the approval of 
the child’s custodial parents or lawful guardians.  

The two offences and their respective penalties were: 

Taking a child under the age of 14 
unlawfully by force or fraud (s.53). 

5 years imprisonment 

Taking a child under the age of 16 
unlawfully against the will of his or her 
parents or guardians (s.52). 

2 years imprisonment 

These two offences were subsumed into a single section in the Crimes Act 1958 
(s.63 (1) and (2)). At that time the penalties remained 5 years and 2 years; 
however, in relation to both offences the relevant age of the child was 16 years 
(rather than 14 years, which had previously applied in relation to the offence 
involving force or fraud). 

The Victorian Sentencing Committee, chaired by Sir John Starke, QC in its 
1988 Sentencing report recommended that the maximum penalties for the two 
offences in section 63 ought to be 3 years and 1 year respectively.  

In doing so it proceeded on the basis that administrative schemes such as 
remissions and pre-release programs should be abolished, so that the statutory 
maximum would be the actual maximum that could in fact be served in full by 
the offender. (The effect of remissions was to reduce statutory maximums by 
approximately one third). 

The Committee did not give any specific reasoning for its recommended 
maximum penalties for child stealing, because the recommended maxima were 
part of an overall review of maximum penalties for a large number of offences. 
The recommended maximums were all based on the following principles:18 

• That maximum penalties should be allocated on the basis of the relative 
seriousness of each offence, having regard to a proposed sentencing scale 
of: 

Ø life imprisonment Ø 12 years 

                                                 

17  This latter example has now largely been overtaken by the development of family law and the Family 
Court. 

18  Victorian Sentencing Committee, Sentencing, April 1988, pp.307-308. 
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Ø 9 years Ø 6 years 

Ø 3 years Ø 1 year 

Ø 6 months  

• Offences involving violence or significant personal danger to members of 
the public should be considered more serious than offences involving 
only the loss of money or property; 

• The maximum set should be sufficient to deal with the worst example of 
the offence; 

• The sentences imposed by the courts would not be interfered with 
through interventions such as remissions or pre-release programs; 

• The maximum set should reflect the subjectively slower passage of time 
when a person is incarcerated. 

Shortly afterwards, in 1989, a Sentencing Task Force, chaired by Mr Frank 
Costigan QC, in its Review of Statutory Maximum Penalties in Victoria (1989) 
examined the maximum penalties in the Crimes Act 1958 and recommended that 
the penalties for the two child stealing offences in section 63 be increased to 7½ 
years and 5 years respectively. The Task Force recommended that statutory 
maximum penalties be set without reference to the existence, or effect, of 
executive modifications of sentences. 

The Sentencing Task Force recommendations were adopted in the Sentencing Act 
1991, which increased the penalties for the two child stealing offences to 7½ 
years and 5 years respectively. It should be noted that remissions were 
simultaneously abolished by the Corrections (Remissions) Act 1991; however, the 
subsequent relationship between the abolition of remissions and sentencing 
practices is somewhat complex.19 

In 1997 the Sentencing and Other Acts (Amendment) Act inserted a new penalty scale 
into the Sentencing Act 1991, and the penalties for child stealing became 5 years 
for both offences. 

The Sentencing and Other Acts (Amendment) Act also specified, for the first time, 
the maximum penalties available for the common law offences of kidnapping 
and false imprisonment (the distinction between felonies and misdemeanours 
having been abolished in Victoria in 1981). The maximum penalty for the 
common law offence of kidnapping is now 25 years imprisonment and the 
maximum penalty for the common law offence of false imprisonment is 10 
years imprisonment (Crimes Act 1958, s.320). The continued existence of these 
                                                 

19  See Fox, R. and Freiberg, A. Sentencing: State and Federal Law in Victoria (1999) pp. 786-793. 
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common law offences in Victoria has been confirmed by the Court of Appeal in 
three recent cases.20 

It follows that in Victoria since 1997 the reason for statutory offences dealing 
with particular types of kidnapping, such as child stealing (under section 63(1) 
of the Crimes Act) or kidnapping for ransom (section 63A), no longer exists. 
Each of these specific offences can be charged as common law kidnapping and 
is punishable by a maximum term of 25 years imprisonment. If a case is charged 
as child stealing against section 63(1) and in the course of the trial it becomes 
apparent that it should have been charged as the more serious offence of 
common law kidnapping, the trial judge has the power to discharge the jury and 
direct that the person be presented for common law kidnapping (Crimes Act 
1958, s.422).  

 

MAXIMUM PENALTIES FOR STATUTORY CHILD-STEALING 
OFFENCES IN OTHER JURISDICTIONS 

Just as Victoria borrowed from the nineteenth century English provisions on 
child-stealing, other Australian states and territories have adopted very similar 
provisions. The relevant maximum penalties are set out below.  

The legislation in most jurisdictions distinguishes between: 

• Taking a child unlawfully by force or fraud (similar to s.63(1) of the 
Victorian Crimes Act 1958); and 

• Taking a child unlawfully against the will of his or her parents or 
guardians (similar to s.63 (2) of the Victorian Crimes Act 1958).  

Where the jurisdiction provides for both offences, the table below sets out the 
maximum penalties for each offence. The historical background to these 
offences suggests that the first of these two offences was treated more seriously 
than the latter, which in many cases appears to have involved an older child 
who had chosen to live with someone in circumstances where the child’s 
parents or lawful guardians did not want the child to live with that person. 

Unlike Victoria, most jurisdictions that have the two offences continue to make 
the first offence mentioned above punishable by a higher maximum penalty 
than the second. 

Whilst many of the existing provisions contain broadly comparable wording, 
some care should be taken when comparing the maximum penalties because  

                                                 

20  R. v. Tran & Nguyen [1998] 4 V.R. 394 and Evans v. Shelton & Director of Public Prosecutions [1998] VSCA 29 
in relation to kidnapping and R. v. Vollmer & Ors [1996] 1 VR 95 in relation to false imprisonment 
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different jurisdictions have different sentencing practices (most notably, in 
Tasmania the maximum penalty for almost all indictable offences is 21 years: 
the actual sentence in each case is at the discretion of the court) and because in 
the jurisdictions with a criminal code there is no common law offence of 
kidnapping. 

Maximum penalties for Child Stealing 

Jurisdiction Legislation Maximum Penalty 

NSW Crimes Act 1900 
s.91 
s.90 

 
10 years 
3 years 

Qld The Criminal Code 
s.363 (1) 
s. 363A (1) 

 
7 years 
2 years 

WA The Criminal Code 
s. 343 

 
20 years 

SA Criminal Law Consolidation Act 
1935 
s. 80 (1) 
s. 80 (1a) 

 
 
7 years 
2 years 

TAS The Criminal Code 
s.191 
s.189 

 
21 years 
21 years 

ACT Crimes Act 1900 
s.38 

 
10 years 

NT The Criminal Code 
s.202 

 
3 years 

VIC Crimes Act 1958 
s.63 

 
5 years 

 

SENTENCING PRACTICES 

Very few cases of kidnapping, false imprisonment and child stealing come 
before the courts. 

According to Fox and Freiberg’s review of sentencing law and practice,21 the 
small number of cases appearing in the courts for kidnapping makes it 
dangerous to generalise about sentencing patterns. Statistical information for 
the years 1986 to 1996 in relation to cases which came before the higher courts 
indicated that 81% of cases resulted in a custodial sentence. The median 
                                                 

21  Sentencing: State and Federal Law in Victoria, 2nd ed, 1999, p.961. 
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sentences ranged between 1 year 6 months and 6 years 6 months. The longest 
sentence imposed for a single count of kidnapping was 17 years,22 with other 
sentences high in the range being 12 years.23 

There are few cases relating to child stealing in Victoria. The County Court 
Judges’ Manual makes reference to four cases of child stealing, all from the 
United Kingdom. Relevant details of those cases and the sentences imposed are 
set out below: 

• Baby taken from shopping centre by female who had recently 
spontaneously miscarried. Persistence in attempt to keep child: Jones 
(1971) 56 Cr App R 212; sentence – three years’ imprisonment, reduced 
on appeal to 21 months. 

• Female mistakenly informed people of her ‘pregnancy’ and after 
discovering mistake took a baby aged 7 weeks: Whitfield; sentence - two 
years’ imprisonment, reduced on appeal to 9 months imprisonment 
suspended for two years (she had already served 1 month). 

• Female took a child, aged 5 months, from its pram outside a post office. 
Detected whilst returning child short time later: Westell [1979] Crim LR 
191; sentence – 2 years’ imprisonment. 

• Abduction of two children from their foster parents contrary to a court 
order by their natural parents and a friend of their natural parents. Holland 
[1996] 1 Cr App R (S) 368. The relevant sentences were:  

o Natural father: 18 months imprisonment, upheld on appeal. 

o Natural mother: 12 months imprisonment, reduced on appeal 
to a probation order because of her passive 
role and because of her ill health. 

o Accomplice: 12 months imprisonment, reduced on appeal 
to 6 months. 

Cases of child abduction in other jurisdictions are similarly rare. Examples are: 

Queensland 

Dixon [1999] QCA 251 (taking away of 7 year old girl; maximum penalty, 7 
years, sentence imposed, 5 years; 27 year old man with minor criminal history, 
grabbed child from footpath and attempted to abduct her, but prevented from 
doing so; had intention of sexually assaulting her; past history of sexual abuse, 
early plea of guilty). 

                                                 

22  Huseyin 2/8/90, kindergarten siege. 
23  Dixon-Jenkins (1991) 55 A Crim R 308, prison siege. 
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R v. Butler, CA 196 of 1996, August 1996 (sentenced to 6 years for child stealing 
and 8 years for substantive sexual offences upon the 11 year old girl whom he 
abducted). 

Western Australia 

Thompson & Ors v R [1998] WASCA 288 (attempted child stealing of 10 year old 
girl; previous offences of abduction and assault of a 10 year old girl; 29 year old 
with extensive criminal history; 5 year sentence as part of an indefinite 
sentence). 

 

REVIEWING THE MAXIMUM PENALTY 

The maximum penalty serves a number of functions.24 A principal function is 
to provide both sentencers and the public with a legislative guide to the 
seriousness with which the community should view the offence. The maximum 
should be both a reflection of the level of communal abhorrence and a directive 
to sentencers as to how to weigh the gravity of this kind of offending. It is also 
intended to function as a general deterrent by warning potential offenders of the 
maximum punitive ‘price’ they are liable to pay for the commission of such an 
offence. 

In setting a maximum penalty, Parliament should consider: 

1. The absolute level of penalty it wishes to impose for the offence in 
question; and 

2. The relationship of that offence and penalty to other offences. 

In its review of statutory maximum penalties completed in 1989, the Sentencing 
Task Force recommended that in setting maxima, Parliament should take into 
account: 

• The nature and gravity of the offence; including the degree of harm. It 
considered that bodily harms should be considered as more serious than 
economic harms. 

• The degree of culpability: offences should be ranked in decreasing order 
of severity commencing with those which require an element of intention 
or malice through those which can be performed recklessly and down to 
crimes of negligence. 

Parliament should also take into account current sentencing practices and the 
personal value judgments of those involved in the legislative process. Informed 
public opinion, if it can be properly ascertained, should also be a factor. 

                                                 

24  Fox and Freiberg 1999, p. 233 
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A maximum penalty should be high enough to enable a sentencer to have 
sufficient leeway to accommodate the worst type of case falling within the 
prohibition, but not so high as to provide no guidance at all to the sentencer as 
to its relative seriousness. 

Although the courts consider that the use of the maximum penalty is justified 
only for the worst examples of the offence likely to be encountered in practice 
(rather than one which can be imagined), it can and should be imposed in 
appropriate cases.  

In deciding whether or not to impose the maximum sentence a sentencer is 
required to take into account a number of factors including the intention of the 
perpetrator, the activities in which the perpetrator engaged, the total 
circumstances of the offence, the consequences of the behaviour, the offender’s 
prior convictions, the prevalence of the offence and the absence of mitigating 
circumstances.25 If the sentencer is strongly of the view that the maximum 
penalty is too low, he or she may impose it, though the case for so doing is 
stronger if the penalty has been in the statute book for a long time, whereas if it 
has been recently reviewed, the case for ignoring the principle that the 
maximum penalty should be reserved for the worst examples of the offence is 
less powerful. 

In the case of child stealing, all maximum penalties in the Crimes Act 1958 had 
been reviewed in 1991 by the Sentencing Act 1991. Later changes to maximum 
penalties saw a considerable number of maxima increased, including that for the 
offence of kidnapping. However, no amendment was made to the offence of 
child stealing. This would indicate that the learned judge was correct in not 
imposing the maximum penalty, but rather to draw to Parliament’s attention 
what he considered to be an anomaly. 

ISSUES FOR CONSIDERATION 

This Review is required to consider whether the maximum penalty for child 
stealing is adequate. However, the examination set out above of the elements of 
the offence of child stealing and the related offences of abduction, kidnapping 
and false imprisonment suggests that it is the substantive law that is in need of 
review, as well as the maximum penalty.  

The offence of child stealing and related offences were examined by the 
Australian Model Criminal Code Officers Committee in its 1998 report on Non 
Fatal Offences Against the Person. The Committee was established by the Standing 
Committee of Attorney’s-General to advance the concept of a national model 
criminal code for Australian jurisdictions. The Committee’s report was 

                                                 

25  Fox and Freiberg 1999: p. 236. 
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produced following the publication of a discussion paper and the receipt of 
over 100 written submissions. 

The Committee observed in its report that in many jurisdictions the existing 
offences ‘contain antiquated terminology and structure’ (p. 89). This could be 
said to apply to the Victorian law. 

Kidnapping and false imprisonment are very closely related. Both involve the 
unlawful and non-consensual restraint of a person’s liberty. Kidnapping 
involves the ‘taking away’ of the person, while false imprisonment simply 
involves the detention of the person; however, this difference is not particularly 
significant in practice.26 Likewise, kidnapping formally involves force or fraud, 
whereas false imprisonment does not. There is a serious question whether these 
differences warrant such a significant difference between the maximum penalty 
for false imprisonment (10 years) and the maximum penalty for common law 
kidnapping (25 years). 

This issue may be illustrated by the following scenarios: 

1 A man goes into a house where a child is present while the parents are 
temporarily absent. He barricades himself and the child inside the house, 
so that, although force or fraud had not been used, the child cannot leave 
and no one can enter. If there was no clear evidence of the person’s 
further intentions with regard to the child, the person could be charged 
with false imprisonment carrying a maximum penalty of 10 years 
imprisonment.  

2 If, rather than remaining at the child’s house, the person instead enticed 
or forced the child out of the house, drove the child to his house, and 
there barricaded himself and the child inside, again in circumstances 
where there was no clear evidence of his further intentions with regard to 
the child, he could be charged with either child stealing under section 
63(2) of the Crimes Act 1958, carrying a maximum penalty of 5 years 
imprisonment, or common law kidnapping, carrying a maximum penalty 
of 25 years imprisonment. 

3 If it turned out that there was evidence that the person intended to 
sexually penetrate the child, he could be charged with: 

• Abduction of a child (section 56 of the Crimes Act 1958) carrying a 
maximum penalty of 5 years imprisonment. This offence only 
applies if the child was taken away, rather than detained; 

                                                 

26  For example R. v. Wellard 67 Cr.App.R. 364, which was charged as kidnapping even though the victim 
was ‘carried’ by fraud 100 yards to a car which then remained stationary for the whole period of her 
detention. 
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• Abduction or detention (section 55 of the Crimes Act 1958) carrying 
a maximum penalty of 10 years imprisonment. This offence applies 
regardless of whether the child was taken away or detained. 

4 If, by contrast, it turned out that there was evidence that the person’s 
intention was to demand a ransom for the child, rather than to sexually 
penetrate the child, he could be charged with statutory kidnapping 
(section 63A of the Crimes Act 1958) carrying a maximum penalty of 25 
years imprisonment. Unlike common law kidnapping discussed in 
example 2 above, statutory kidnapping could be charged regardless of 
whether the child was taken away or detained. 

The Model Criminal Code Officers Committee recommended in favour of the 
adoption of a more rationally graded set of provisions that would avoid these 
sorts of anomalies. The Committee’s recommended provisions are as follows: 

Taking or detaining – interpretation 

1 For the purposes of this Division: 

(a) taking another person includes causing the person to accompany a 
person and causing the person to be taken; and 

(b) detaining another person includes causing the person to remain 
where he or she is. 

Kidnapping 

1 A person who takes or detains another person, without the person’s 
consent: 

(a) with the intention of holding that other person to ransom or as a 
hostage; or 

(b) with the intention of taking or sending that other person out of the 
jurisdiction; or 

(c) with the intention of committing an indictable offence against that 
other person or a third person, is guilty of an offence. 

Maximum penalty:  Imprisonment for 15 years. 

Maximum penalty (aggravated offence): Imprisonment for 19 
years.27 

                                                 

27  The MCCOC proposals contain separate provisions for increasing penalties for aggravated offences. 
The circumstances of aggravation include the use of an offensive weapon, whether the offence was 
committed against a public official or a person involved in any capacity in legal proceedings, committed 
against a child under the age of 10 years or by persons in abuse of a position of trust or authority, 
s.5.1.38. Circumstances of aggravation must be contained in the charge. 
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2 A person who takes or detains a child is to be treated as acting without 
the consent of the child. 

3 A person who takes or detains a child with the intention of taking or 
sending the child out of the jurisdiction does not commit an offence 
against subsection (1)(b) if: 

(a) the person has lawful custody of the child or is acting with the 
consent of the person who has lawful custody of the child; and 

(b) the person is not acting in contravention of any order of a court 
relating to the child. 

Child abduction 

1  A person who takes or detains a child with the intention of removing or 
keeping the child from the lawful control of any parent of the child, 
without the consent of that parent, is guilty of an offence. 

Maximum penalty:  Imprisonment for 7 years. 

Maximum penalty (aggravated offence):  Imprisonment for 9 years. 

2  It is not a defence to a charge under this section that the child consented 
to being taken or detained unless, at the time of the taking or detention, 
the person who took or detained the child was the child’s spouse or de 
facto partner and the child was over 14 years of age. 

3  A person does not commit an offence against this section if the person is 
a parent of the child. 

Unlawful detention 

A person who takes or detains another person without the other person’s 
consent is guilty of an offence. 

Maximum penalty:  Imprisonment for 5 years 

Maximum penalty:  (aggravated offence: Imprisonment for 6 years) 

These provisions represent a considerable improvement on Victoria’s 
unsatisfactory melange of statutory and common law offences and the disparate 
maximum penalties. However, the penalty provisions do not accord with 
Victoria’s scale of penalties.28 

                                                 

28  ‘In sentencing an offender a court must have regard to – the presence of any aggravating or mitigating 
factor concerning the offender or of any other relevant circumstances.’ 
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CONSULTATION 

This term of reference elicited relatively few responses and those that were 
received were generally in favour of the thrust of the recommendations.29 
However, the Department of Human Services noted that the Model Criminal 
Code Report did not, in its view, deal adequately with the issues of parental 
child abduction. The Report states that a parent can be guilty of kidnapping a 
child for the purpose of taking or sending the child out of the jurisdiction unless 
the person has lawful custody of the child and is not acting in contravention of 
any court order. At common law, the offence of kidnapping covers parental 
child abduction.30 On the other hand, the Report recommends that parental 
child abduction should be excluded from the offence of child abduction.  

The issue of the criminalisation or otherwise of parental child abduction has 
been the subject of a report of the Family Law Council, Parental Child Abduction 
– A Report to the Attorney-General Prepared by the Family Law Council, 1998.31 That 
report notes that none of the existing state offences have been specifically 
designed to cover parental child abduction (para 3.10). After reviewing the 
arguments for and against the criminalisation of parental child abduction, the 
Council came down against making parental child abduction a criminal offence 
(para 4.33) for the following reasons. 

It was not convinced that parental child abduction was in the nature of a 
criminal offence; there was no strong evidence that criminalisation was likely to 
result in any improvement in the rate of recovery of abducted children; there 
were alternatives to criminalisation; criminalisation might have negative effects 
on parent-child and parent-parent relationships and it might have unintended 
consequences for women fleeing domestic violence. However, if parental child 
abduction were to be criminalised, the Family Law Council proposed that there 
should be a number of exceptions and defences to the offence, including fleeing 
from violence, sudden, extraordinary emergency, protecting the child from 
imminent harm, ‘reasonable excuse’ within the meaning of the Family Law Act 
1975 (Cth) and consent, as relevantly defined (para 5.26). The Council also 
noted that there are problematic issues concerning matters of consent to being 
taken (para 5.18). 

The Family Law Act 1975 (Cth) creates a number of offences which are relevant 
to child abduction. In particular, Division 13A of Part 7 of the Family Law Act 
provides sanctions for failure to comply with certain family court orders. 

                                                 

29  E.g. Victoria Police, the Criminal Bar Association and Victoria Legal Aid. 
30  In R v D (1984) 2 All ER 249, the court held that the offence of kidnapping may be committed by the 

parent of the child who takes that child without its consent or without lawful excuse. Whether the child 
has the understanding or intelligence to consent is a question of fact for the jury to determine. 

31  http://law.gov.au.flc/reports/CHILDAB2.htm#TopOfPage 



Pathways to Justice Chapter 2 – Child Stealing 

 61

RECOMMENDATION 

This Review is not charged with the task of reviewing the complex issues 
relating to the substantive law of kidnapping, child abduction and unlawful 
detention, but with the maximum penalties which attach thereto. It notes the 
controversies about parental child abduction and consent, but is in no position 
to determine the merits of the issue in the absence of a more complete debate 
in the Victoria context. These matters can be taken further by the Law Reform 
Commission, by the Department of Justice or by the Law Reform Committee 
of Parliament.  

 

Recommendation 1:  

That, subject to further consideration of the issues of parental child 
abduction, the substantive law relating to the offences of kidnapping, child 
abduction and unlawful detention be revised along the lines suggested in the 
Model Criminal Code Officer’s Committee Report, Chapter 5, Non Fatal 
Offence Against the Person (Division 8). 

 

This would entail the repeal of Crimes Act 1958, s.55 (abduction and detention); 
s.56 (abduction from the possession of a parent); s.63 (child stealing); s.63A 
(kidnapping) and the abolition of the common law offences of kidnapping and 
false imprisonment. 

The Discussion Paper suggested that the maximum penalties for the newly 
created offences of kidnapping, child abduction and unlawful detention carry 
maximum penalties in accordance with Victoria’s sentencing structure rather 
than that of the Commonwealth. Other than an observation by Mr Justice 
Callaway of the Court of Appeal, that the proposed sentencing structure created 
a large ‘gap’ between the maximum penalty for child abduction (10 years) and 
kidnapping (25 years),32 there were no adverse comments upon the revised 
maxima. 

 

 

 

 

                                                 

32  Picking up the comment in the Discussion Paper, p.11 that there was a serious question whether the 
legal differences between the offences of false imprisonment and kidnapping warranted such a 
significant difference. However, the recommendations in this report would mean the abolition of the 
offence of false imprisonment. Because kidnapping is such a grave offence, its maximum penalty should 
remain at the very top levels. 
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Recommendation 2: 

That the maximum penalties applicable to the revised offence structure be: 

Kidnapping: Level 2 (25 years) 

Child abduction: Level 5 (10 years) 

Unlawful detention: Level 6 (5 years) 

 

The revised offence and penalty structure would appear as follows: 

Taking or detaining – interpretation 

1 For the purposes of this Division: 

(a) taking another person includes causing the person to 
accompany a person and causing the person to be taken; and 

(b) detaining another person includes causing the person to 
remain where he or she is. 

Kidnapping 

1 A person who takes or detains another person, without the 
person’s consent: 

(a) with the intention of holding that other person to ransom or 
as a hostage; or 

(b) with the intention of taking or sending that other person out 
of the jurisdiction; or 

(c) with the intention of committing an indictable offence 
against that other person or a third person, is guilty of an 
offence. 

Maximum penalty:  Imprisonment for 25 years (Level 2) 

2 A person33 who takes or detains a child is to be treated as acting 
without the consent34 of the child. 

3 A person who takes or detains a child with the intention of taking 
or sending the child out of the jurisdiction does not commit an 
offence against subsection (1)(b) if: 

                                                 

33  As to whether a ‘person’ includes a parent of the child, see comments above. 
34  As to the issue of consent, see comments above. 
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(a) the person has lawful custody of the child or is acting with 
the consent of the person who has lawful custody of the 
child; and 

(b) the person is not acting in contravention of any order of a 
court relating to the child. 

Child abduction 

1  A person who takes or detains a child35 with the intention of 
removing or keeping the child from the lawful control of any 
parent of the child, without the consent of that parent, is guilty of 
an offence.36 

Maximum penalty: Imprisonment for 10 years (Level 5) 

2  It is not a defence to a charge under this section that the child 
consented to being taken or detained unless, at the time of the 
taking or detention, the person who took or detained the child was 
the child’s spouse or de facto partner and the child was over 14 
years of age. 

3  A person does not commit an offence against this section if the 
person is a parent of the child. 

Unlawful detention 

A person who takes or detains another person without the other person’s 
consent is guilty of an offence. 

Maximum penalty:  Imprisonment for 5 years (Level 6) 

                                                 

35  Under current law a child is a person under the age of 16. No views are expressed as to whether this 
should be altered. 

36  The question of whether a defence of ‘reasonable excuse’ is available requires further examination. 
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CHAPTER 3 

SENTENCING FOR DRUG-RELATED OFFENCES 

 

TERMS OF REFERENCE  

2.2 Whether it would be desirable to change the present structure of drug 
trafficking offences and penalties in order to better distinguish between 
trafficking for profit and trafficking to feed a drug addiction. 

BACKGROUND 

This Review is asked to examine the structure of drug trafficking offences, 
particularly whether it is possible or desirable to distinguish between trafficking 
for profit and trafficking to feed an addiction.  

In 1980, the Williams Royal Commission, which sat in the capital cities of each 
State and Territory and which took evidence from over 2000 witnesses, made a 
series of recommendations in relation to drug law:37 

Recommendation 215: Statutory recognition should be given to the 
difference which the community recognises between the trafficker and 
pedlar/user (D28). 

Recommendation 217: Increased attention should be directed to the 
large trafficker under the Uniform Drug Trafficking Act which will give 
police greater power and better resources (D28). 

Recommendation 218: The pedlar/user and user should be directed 
towards treatment (D28).  

To date no Australian jurisdiction has statutorily distinguished, in these terms, 
between the trafficker and the pedlar/user. Rather, the distinction is made 
simply between the trafficker and the non-trafficker. The current law deals with 
the issue of trafficking in a very pragmatic fashion: trafficking is generally 
presumed from the quantity of the drug. However, the presumption can, in 
some circumstances, be rebutted. The question of the motive for trafficking 
remains a matter for the courts to decide on a case by case basis. In their study 
of sentencing law in Victoria, Fox and Freiberg (1999:1015) write that:38  

Both Parliament and the courts are prepared to distinguish between cases in 
which drugs are sold commercially for profit and those in which they are kept 
                                                 

37  Report of the Royal Commission of Inquiry into Drugs, AGPS, Canberra, 1980, Book D, cited in Model 
Penal Code, Chapter 6, Serious Drug Offences, Report 1998, p. 317. 

38  Footnotes omitted. 



Pathways to Justice Chapter 3 – Sentencing for Drug-Related Offences 

 65

for the person’s own use, or sold to recoup expenses, or are merely distributed 
among friends. The Customs Act 1901 (Cth) for example, provides a lower scale 
of penalties for importation or possession of traffickable quantities of drugs 
where they are not for sale or commercial dealing. Non-addicts who, for 
monetary gain sell drugs of addiction, or who deal in drugs as part of a 
commercial enterprise by which they make their living, will be more severely 
dealt with than, for example, addicts who sell to support their own habit. The 
accused’s own addiction to drugs is not generally given much weight in a plea in 
mitigation. The sentence of an addict may, to some degree, be lower than that 
of the trafficker who is seen as purely motivated by greed. The differential may 
arise because of sympathy, because of greater weight given to rehabilitation, or 
because, by using some of the drug himself, he or she puts less of it into 
circulation. A non-addicted importer is likely to receive a higher sentence than 
an addicted importer. The length of a sentence imposed on an addict cannot be 
increased beyond what is otherwise justified by the gravity of the offence solely 
in order to increase the prospect of an ultimate cure, or to restrain an ongoing 
danger to society. The absence of addiction may be a favourable consideration 
if the defendant’s conduct was intermittent, or spontaneous, or shows that that 
the person is not deeply committed to the drug culture and that the 
involvement with illicit drugs is amateur rather than professional. 

THE MODEL CRIMINAL CODE 

The Model Criminal Code Officers Committee was established by the Standing 
Committee of Attorneys-General to develop a national model criminal code for 
all Australian jurisdictions.  

In its analysis of serious drug offences, the Model Criminal Code Officers 
Committee39 identified the offence of trafficking in controlled drugs as the 
central and most serious of the offences in the Code relating to drugs.  

The MCCOC recommended that the most satisfactory way of assessing the 
seriousness of the offence, that is, distinguishing between sale for commercial 
gain and sale for other reasons, was to rely on the quantity of the drug as a 
proxy for the purpose of the trafficking. ‘Quantity provides the most realistic 
measure of the commercial magnitude of the unlawful enterprise.’40  

The existing commitment to harm minimisation as a central object of drug law 
enforcement requires laws which discriminate, so far as is possible to do so, 
between those who are traffickers and those who are not.41 

In relation to the issue of trafficker/users, the MCCOC committee observed:42 

                                                 

39  Chapter 6, Serious Drug Offences, Report 1998. 
40  Ibid at p. 67. 
41  Ibid at p. 87. 
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Though culpability for dealing in commercial quantities may be less when the 
offender is an habitual user, this is a consideration which must be addressed in 
sentencing rather than in the definition of the aggravated forms of trafficking’. 

The recent report of the Drug Policy Expert Committee43 did not address this 
issue directly, but noted that the drug/crime nexus is a complex one, 
particularly in relation to drug-dependent offenders who may commit a range of 
offences other than trafficking to support their dependency.  

The Discussion Paper suggested that the issue of addiction should be treated as 
a subsidiary question to that of trafficking versus non-trafficking and that the 
question of the extent of addiction, and the nature and the purpose of the 
trafficking, would best be dealt with as sentencing issues to be determined by 
judges on a case by case basis. However, it suggested that the relevance and 
weight of this factor should be addressed in a guideline judgment prepared by 
the proposed Sentencing Advisory Council.  

CONSULTATION 

This term of reference did not attract extensive comment. The Magistrates’ 
Court, Victoria Police, Victoria Legal Aid, the Victorian Aboriginal Legal 
Service, the Department of Human Services and the Victorian Bar Association 
all supported the view that judicial discretion should remain wide and that the 
issue should be left to the courts. However, the West Heidelberg Community 
Legal Service supported a symbolic distinction, enshrined in legislation, between 
trafficking for profit and trafficking for addiction for the purposes of 
emphasising the problems of addiction. 

 

Recommendation 3:  

That the issue of addiction should be treated as a subsidiary question to that 
of trafficking versus non-trafficking and that the question of the extent of 
addiction, and the nature and the purpose of the trafficking are best dealt 
with as sentencing issues to be determined by judges/magistrates on a case by 
case basis. 

 

                                                                                                                   

42  Ibid. at p. 191-2. 
43  DPEC, Drugs: Meeting the Challenge, November 2000. 



Pathways to Justice Chapter 3 – Sentencing for Drug-Related Offences 

 67

 

Recommendation 4:  

That should a Sentencing Advisory Council be established, and should a 
system of guideline judgments be introduced, the Council should prepare a 
guideline judgment which would address the relevance and weight to be 
accorded to the fact that a drug trafficker is also addicted to drugs. 

 

TERMS OF REFERENCE  

2.4 Whether the sentencing options presently available for offenders 
convicted of drug, and drug-related offences are appropriate and effective 
and if not, what changes should be made to existing options or any new 
options introduced. 

BACKGROUND 

There is little doubt that drugs, and drug-related crime are the major problems 
confronting the criminal justice system as a whole and correctional authorities 
in particular. In its submission to the Drug Policy Expert Committee [DPEC], 
the Department of Justice noted that 41% of prisoners indicated that they had 
committed their offence under influence of drugs or to support a drug habit. 
50% of female prisoners so indicated.44  

According to the Arthur Andersen Business Consulting Report (AABC),45 
based on a sample of community-based sanctions, around 63% of offenders on 
community orders46 were identified as having a drug or alcohol problem, up 
from 43% in 1996.47  

These amounted to 95% of combined custody and treatment orders [CCTO],48 
68% of community-based orders [CBO] and 40% on intensive correction 
orders [ICO].  

In its submission to DPEC, the Department of Justice49 identified a number of 
problems in the sentencing of drug offenders. These included: 

• inadequate specialist drug services for offenders with complex needs; 
                                                 

44  Cited in the Arthur Andersen Business Consulting Report, Review of Community Correctional Services in 
Victoria, Draft October 2000, (AABC 2000), p. 26. 

45  AABC 2000. 
46  Excluding Community Work Orders and Fine Default Orders. 
47  AABC 2000, p. 30. 
48  Although under the terms of the legislation, this should be 100% of all offenders under this order. 
49  Submission 2000, p. vi. 
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• poor retention in treatment; 

• high vulnerability to relapse; 

• high offending and recidivism rates; 

• long waiting times for access to treatment; 

• a reluctance by agencies to take forensic clients; 

• lack of accommodation facilities. 

The DPEC 2000 report50 (Chapter 7) outlined some of the issues which 
affected the law enforcement system, including the changing profile of drug 
offenders who are coming before the courts more frequently and with more 
serious drug, health and welfare problems, the increase in young offenders using 
more serious drugs and the increase in offenders from newly arrived 
communities with socio-economic disadvantages. 

PRESENT MEASURES IN VICTORIA 

In dealing with drug related offences, every jurisdiction has experimented with 
pre-and post court interventions: bail schemes, diversion schemes, assessment 
panels, deferred sentences, suspended sentences, conditional sentences, 
treatment regimes in and after custody and the like.51 The emergence and 
popularity of drug courts in the United States and in Australia indicates that 
many of these traditional responses have proved inadequate, possibly because 
they have been poorly conceived, executed or resourced. However, the question 
is whether expanding and enhancing the broad range of legal and therapeutic 
measures can deal effectively with the problem or whether a new model is 
required.  

Victoria has developed a wide range of measures to deal with drug offending: 
some more effective than others and some used more frequently than others. 
These measures include: 

• the Cannabis Cautioning Pilot Program: this is a condition attached 
to the police power to caution an offender which requires them to attend 
a drug treatment service for an assessment and treatment. The program 
commenced in 1997 and implemented state wide in September 1998. 

• Victoria Police Drug Diversion Pilot program: in 1998, a Victoria 
Police Drug Diversion Pilot program (for drugs other than cannabis) was 
piloted in one district and then expanded and finally made permanent in 
August 2000. This is intended to operate as an early intervention scheme 

                                                 

50  Meeting the Challenge, Melbourne, 2000. 
51  Queensland, Criminal Justice Commission, Diversion of Drug Offenders and Drug Dependent Persons from the 

Criminal Justice System (CJC, Brisbane, 1999). 
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for low level first time users of other illicit drugs. It requires first time 
offenders to attend drug education sessions. 

• Collaboration, Care and Innovation outreach program: this program 
is a localised trial program operating in the Fitzroy, Collingwood and 
Richmond area. It intervenes at the point of release from police custody 
when the offender is released on bail. It aims to provide drug users with 
access to health, housing and support services. 

• the CREDIT [Victorian Court Referral and Evaluation for Drug 
Intervention and Treatment]: this is a bail scheme which commenced 
in November 1998 under which arrestees brought before a magistrate 
who are assessed as committing drug-related non-violent indictable 
offences and as being suitable for treatment are released on bail for 
periods of up to four months or more.52 The average length on order is 
about 8 – 12 weeks. To be eligible, an alleged offender must have a drug 
problem and must not already be on a community-based disposition. The 
program is not targeted at any particular groups of offenders and deals 
with young first time offenders as well as those with significant criminal 
histories.53 

• deferred sentences: under s.83A of the Sentencing Act 1991 a Magistrates’ 
Court can defer the sentencing of an offender under the age of 26 for up 
to 6 months. This period can be used to obtain drug treatment. 

• conditional release on adjournment with or without conviction: 
under ss. 72 and 73 of the Sentencing Act 1991 any court, with or without 
recording a conviction, may adjourn the proceedings for up to 5 years 
and release the offender into the community on that person’s undertaking 
to observe certain conditions, including acceptance of medical, 
psychiatric or other treatment on an in-patient or out-patient basis, 
residential arrangements or agreement to other forms of supervision by 
nominated persons. One special condition is that under the Drugs, Poisons 
and Controlled Substances Act 1981 (Vic), s. 76(1A), which provides that if 
the power to release on adjournment without conviction is used in 
relation to offenders charged with possession or use of small quantities of 
drugs of dependence (other than cannabis or THC), the sentencer must 
attach to the undertakings a special condition that the person complete an 
approved drug education and information program.   

• community-based orders: this is described later in this Report. 

                                                 

52  J Popovic, J. and S McLachlan, Court Referral Evaluation and Drug Intervention and Treatment (C.R.E.D.I.T. 
Program) Paper presented at the Australian Drug Courts Workshop, Department of Criminology, the 
University of Melbourne, February, 2000. 

53  Ibid. 
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• combined custody and treatment orders: these are described later in 
this Report. 

Since their commencement, until late 2001, the orders have been used as 
follows:54 

Cannabis Cautioning Program 1050 [From September 1998] 

Drug Diversion Program    139 [From August 2000] 

CREDIT      780 [from November 1998] 

Deferred Sentence     107  [from January 2000] 

In its earlier Discussion Papers the Review concluded that a completely new 
sentencing order was required, based on a new paradigm of therapeutic 
jurisprudence. This recommendation has now been translated into the Sentencing 
(Amendment) Act Bill 2001) which establishes a Drug Court Division of the 
Magistrates’ Court and creates a Drug Treatment Order in the Sentencing Act 
1991 (Vic). The Bill was introduced into Parliament in November 2001,55 but, 
dealing as it does with only one aspect of the range of sentencing options 
available to the courts to deal with drug-related offending, it leaves open for 
further consideration the need for revision of the other sentencing options and 
the question of whether any other new orders are required. This Review 
concludes that amendments are required in relation to the intensive correction 
order, the combined custody and treatment order, the community-based order 
and the deferred sentence in order to create a more coherent sentencing and 
correctional response to this problem which bedevils the criminal justice 
system.  

In its 2001 Report, the Productivity Commission56 noted the need for a whole 
of government approach to dealing with drug abuse with a range of sentencing 
options which include combinations of conditions of community-based orders 
that target specific offenders’ needs and circumstances. It observes (2001:454): 

These sentencing options require corrective services to develop a range of 
programs and facilities to appropriately address the conditions imposed. 
Criminal justice initiatives to address drug related offences pose particular 
challenges, given the need to balance secure custody with treatment and 
rehabilitation objectives. Thus, individual case management and detailed 
risk assessment of prisoners and offenders are needed to ensure 
appropriate levels of supervision and custody consistent with meeting the 
requirements of the court order and addressing the individual needs of 
the prisoner or offender. The approach also requires greater cooperation 

                                                 

54  Data provided by the Youth Substance Abuse Service. 
55  A copy of the Attorney-General’s Second Reading Speech is provided in Appendix 2. 
56  Australia, Productivity Commission, Provision of Government Services, 2001. 
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on the part of government agencies responsible for the various aspects of 
prisoner and offender care (for example, health and welfare agencies), to 
ensure an integrated approach to the management of the prisoner or 
offender. 

The need for cooperation between agencies will be discussed further in this 
Report in relation to a discussion of the Drug and Alcohol Program order. 

COMBINED CUSTODY AND TREATMENT ORDER 

The combined custody and treatment order (CCTO) is a sentence which seeks 
to combine treatment for drug or alcohol addiction in prison and in the 
community. It is available in respect of a sentence of imprisonment of not more 
than 12 months. In the hierarchy of sanctions, the combined custody and 
treatment order is regarded as more severe than an intensive correction order 
but not as serious as a straight custodial sentence.  

Before making a CCTO, a court must receive a pre-sentence report and it must 
be satisfied that the offender’s drunkenness or drug addiction contributed to the 
commission of the offence for which the sentence is being imposed. It may also 
receive a drug and alcohol assessment report prepared by an approved drug and 
alcohol assessment agency. 

Not less than six months of this sentence must be served in custody with the 
balance permitted to be served in the community subject to conditions attached 
to the order. The order is treated as a sentence of imprisonment for the whole 
term. A CCTO may only be imposed if a sentence of imprisonment for the 
whole of the term would have been an appropriate sentence in all the 
circumstances. The offender must consent to the order. 

While in prison, it is compulsory for the offender to undergo treatment for 
alcohol or drug addiction as directed by a prescribed person or a member of a 
prescribed class of persons. According to the Office of the Correctional 
Services Commissioner, Policy and Procedures Manual (Draft Policy), para 3.3: 

The aim of prison-based drug and alcohol treatment is to assist prisoners 
gain insight, accept self-responsibility and acquire skills that increase the 
probability of establishing a drug free and law-abiding life style upon 
release. 

Treatment in prison is defined to mean participation in drug awareness 
programs ‘and an additional minimum of 24 hours of drug and alcohol 
interventions.’ (Policy and Procedures Manual (Draft Policy), para 3.6).  

Non-compliance with the order in prison or refusal to participate in treatment 
results in a series of administrative interventions designed to encourage 
participation. If these fail, it is the responsibility of Community Correctional 
Services to decide whether or not to take action in court for breach or variation 
of the order. Breach can result in the offender serving the whole of the sentence 
in custody. 
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After being released from prison and serving the sentence in the community, 
the offender must: 

(i)  report to a specified community corrections centre within 2 clear working 
days after being released from custody under the order; 

(ii) undergo treatment for alcohol or drug addiction as specified in a drug 
and alcohol pre-release report; 

(iii)  report to, and receive visits from, a community corrections officer; 

(iv)  notify an officer at the specified community corrections centre of any 
change of address or employment within 2 clear working days after the 
change; 

(v)  not leave Victoria except with the permission of an officer at the 
specified community corrections centre granted either generally or in 
relation to the particular case; 

(vi)  obey all lawful instructions and directions of community corrections 
officers. 

A number of program conditions may also be attached to a CCTO including 
conditions for testing for alcohol or drug use or any other condition relevant to 
that use that a court considers necessary or desirable.  

The Discussion Paper raised the question whether the CCTO should be 
repealed. 

USE OF THE CCTO 

The CCTO came into operation in December 1997. The following information, 
provided by Mr Shane Kelly, Acting Director, Sentence Management Unit, 
OCSC in December 2001 provides an overview of CCTOs since their 
introduction.57 

Seven-hundred and eighty-six orders have been handed down by the 
Magistrates and Superior Courts to 748 individual offenders, comprising 
689 males and 59 females. [The] Table [below] outlines the number of 
prisoners who were handed down a CCTO for each financial year for 
males and females. Except for the year that they were introduced, 
approximately 200 CCTOs have been handed down every year. If current 
trends continue for this financial year, however, numbers have decreased 
as only 37 orders were handed down in four months.  

                                                 

57  The data have been obtained from the Prison Information Management System and the Offender 
Automated Search and Information System. 
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Number of Offenders who have received a CCTO by sex and financial year 

 1997/98 1998/99 1999/00 2000/01 2001/02* Total 

Males 107 201 167 197 30 689 

Females 8 18 15 11 7 59 

 115 219 182 208 37 748 

*only includes July - October 

 

The average age for males at the time of sentencing is 27.19 years and the 
average age for females is 26.98 years. The following table shows that the 
distribution of ages of offenders placed on CCTOs by sex. Most men and 
women are between 21 – 25, although there is large distribution between 21 and 
35 years of age of offenders who were placed on orders. 

 

Number of Prisoners Serving a CCTO by sex and age 

 17-20 21-25 26-30 31-35 36-40 41+ Total 

Males 75 259 184 109 32 34 689 

Females 9 18 15 12 2 3 59 

 84 277 199 121 34 37 748 

 

Offenders on a CCTO have an average of three prior terms of imprisonment. 
Approximately 13% of the orders originate in the County Court with the 
remainder from the Magistrates’ Court; (19% Melbourne Magistrates’ Court; 
Dandenong 16%, Ringwood, 8%). No orders have been made by the Supreme 
Court. There are approximately 65 – 70 persons on a CCTO at any one time 
though this number will decline if the July – October reception figures are 
maintained.  

BREACH RATES 

According to the OCSC: 

Almost sixty percent (58.96%) of prisoners released to the community 
component of their order have had a breach action initiated against them. 
The reasons for breaching are outlined in [the following Table] which 
shows that approximately a fifth of these breaches were for re-offending, 
almost half were for breaching other conditions of their orders, and about 
a third were for both of these reasons. Up until the end of October 2001, 
245 offenders had completed their orders. 



Pathways to Justice Chapter 3 – Sentencing for Drug-Related Offences 

 74

 

Reasons for Breaching CCTOs 

Breach of other conditions 41.53% 

Further offence 22.04% 

Both other conditions and further offence 36.44% 

 

CONSULTATION 

The combined custody and treatment order has not been widely embraced by 
sentencers nor well received by the legal profession. Those submissions which 
addressed the issue, either orally or in writing, were overwhelmingly negative in 
their evaluation of the order. The Law Institute of Victoria, Criminal Law 
Section called it an ‘abysmal failure’, as did participants in the Victoria Legal Aid 
forum. The Victorian Aboriginal Legal Service stated that the order one of the 
worst designed sentencing options that they had ever come across. Even the 
body charged with their administration, CORE, conceded that they had proved 
to be ‘administratively clumsy’.58 The Magistrates’ Court was deeply divided in 
its views of the order, however it recommended the retention of the order 
provided that they were adequately resourced.  

Generally, the order was regarded as problematic for the following reasons: 

Anomalous in the sentencing hierarchy 

Because of the link with an executed sentence of imprisonment, defense 
counsel are reluctant to advance a case for the order. To obtain the benefits of 
the order, if any, counsel must concede that the offence deserves an immediate 
term of imprisonment of at least six months and a term of imprisonment of at 
least 12 months. This limitation can have perverse effects in that those who 
might benefit from it might be reluctant to seek the order because it is too 
severe in the circumstances and those whose crime may warrant a more severe 
sentence (ie over 12 months) may seek it, on the basis of their drug dependency, 
because it will result in a less severe sentence. 

The fixed length of time of the order, in particular the prison component, was 
the subject of a number of comments by consultees. Some were of the view 
that the gaol term could be shorter, for some offences, but was too short for 
the more serious offences.59 The relatively few orders made in the County 
                                                 

58  Other persons or organisations expressing a negative sentiment to the order were the Supreme Court 
judges consulted, Victoria Police, West Heidelberg Community Legal Centre (‘not appropriately 
administered, serviced, resourced and responsive to individual offender’), Fitzroy Legal Service and the 
Department of Human Services. 

59  E.g. Victoria Law Institute, Criminal Law Section and the Magistrates’ Court. 
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Court seems to confirm the fact that the order is not suitable for the more 
serious drug-related offences and offenders.  

The absence of an order catering for these offenders was the subject of a 
number of comments and submissions. Though the proposed Drug Treatment 
Order (DTO) is of two years’ duration, it will, for the first few years at least, 
only be piloted in a small number of courts and will, for some offenders, still 
not be of sufficient length to cover the most serious crimes where some 
combination of imprisonment and treatment is considered suitable. 

It was suggested to the Review60 that the significant gap in the sentencing 
hierarchy for drug offenders between the inadequate CCTO, the too short 
DTO,61 and a ‘straight’ gaol sentence, could be filled by the return of an order 
similar to the repealed s.28 of the Sentencing Act 1991 (Vic) which provided for 
the more serious offenders who had real prospects of rehabilitation, especially 
those who had voluntarily participated in rehabilitation programs.62 

The Supreme Court judges consulted opposed the combined custody and 
treatment order on the ground that the automatic release date means that the 
prisoner cannot be held beyond that date and, because it does not conform to 
parole or other sentencing orders, it sits uneasily within the sentencing 
framework. Victoria Legal Aid considered it ‘absurd’ to attempt to deliver the 
general deterrent element of a sentence and then expect defendants to respond 
to overtures of rehabilitation. 

Lack of flexibility 

The order effectively requires a court to impose a 12 month sentence and 
cannot be fine-tuned to individual circumstances which may require more or 
less than 12 months either because of the seriousness of the offence or the need 
for treatment. The six months minimum term in custody is regarded as too 
restrictive, as often sentencers will want to impose a lesser term, but still 
support the need for treatment in custody. 

Lack of, or inadequate, services in prison 

There is little evidence that the programs which are available in prison are long 
enough to be effective. The present 24 hour counselling program cannot be 
considered an adequate response to offenders with deep-seated dependency 
problems who have committed offences serious enough to warrant a prison 

                                                 

60  Law Institute of Victoria, Criminal Law Section; Victoria Legal Aid; Mr Rob Melasecca, Solicitor. 
61  Together with the fact that it will be confined, in the first instance, to the Magistrates’ Court and will not 

be available to the County Court where the more serious cases are heard. 
62  This matter is discussed further below. 
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sentence. Many have already been through similar programs which have 
obviously failed, as has the sentence of imprisonment.63 

The lack of extensive treatment services and knowledge about them, and a lack 
of confidence in their effectiveness, was seen as a barrier to their utilisation by 
some sentencers. Some queried whether it was possible to treat offenders in a 
prison setting.64 Victoria Legal Aid and a legal aid forum were generally critical 
of the level of treatment services provided in custody and outside. 

Intensive and longer-term treatment programs in prison are limited in Victoria. 
The Bendigo prison was set up in 1997 as a specialist prison for drug and 
alcohol programs. However, not all eligible prisoners are transferred to that 
prison.65 Drug-free wings have been established in three New South Wales 
prisons.66 The issue of drug treatment in prison is discussed further below. 

Insufficient time to provide treatment services in prison 

Many offenders who are sentenced to a CCTO have spent considerable time in 
custody prior to sentence. That time must be taken into account in calculating 
the period of time the offender is required to spend in custody. In practice the 
combination of the relatively short period in custody (6 months) and the varying 
periods of remand in custody means that many offenders in fact have very little 
time to undergo any treatment. This problem is confirmed by the OCSC in its 
material provided to the Review:67 

Prisoners are often imprisoned prior to the imposition of a CCTO 
placing additional time constraints on the administration of procedures. 
The average number of days of pre-sentence detention granted (as part of 
‘time served’) is 53.25 days and the median number of days of pre-
sentence detention is 24 days. This means about only four or five months 
remain for prisoners to be classified to a location and undertake their 
program hours. In situations where prisoners are transferred from their 
classified location, this also often results in disruption to their program 
participation due to the frequency at which programs are run.68 

                                                 

63  As was noted above, offenders sentenced to the order had previously received an average of three 
prison sentences. 

64  Geelong Magistrates. 
65  For a description of the program at the Bendigo Prison, see Morison, M. et al, Bendigo Prison Community: 

Evaluation of a Prison Based Residential Drug and Alcohol Program, November 2000, accessed 
www.caraniche.com.au/Prison/prison.html.  

66  See New South Wales, Legislative Council, Select Committee on the Increase in Prisoner Population: Final Report, 
Parliamentary Paper No. 924, November 2001, p. 82. 

67  Mr Shane Kelly, Acting Director, Sentence Management Unit, OCSC 
68  The Department of Human Services, in its submission, also commented on the negative effect that the 

disruption of prisoners during sentences due to serial relocation had on treatment. Prisoners were 
unsettled, they were subject to multiple assessment and their records did not travel with them. 
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Lack of enforcement in prison 

Though there is a requirement in s.18R (1)(ab) of the Sentencing Act 1991 (Vic) 
that the offender must undergo treatment whilst in custody, it is very rare that 
an offender will be breached for failure to comply with this condition. The 
consequence of a finding of breach is that a further offence has been committed 
and the offender will be liable to serve the whole of the period in custody. 

Inadequate transition arrangements 

A pre-release report is required under s.18R(3) and it must be completed six 
weeks prior to the prisoner’s release date. The Report must be prepared by 
ACSO COATS who will arrange for the transfer of the offender to the control 
of community correctional services. The persons who receive a CCTO are 
serious offenders who have serious drug and/or alcohol problems. Some 
consultees considered that the maximum period of 6 months in the community 
was ‘wholly inadequate.’69 Too short, intermittent or poor supervision increases 
the likelihood that they will fail on the order and, unless there are exceptional 
circumstances, they will be returned to prison.70 The problem of transition from 
custody has recently been highlighted as a key issue in corrections.71 In her 
review of post-release options, Emma Ogilvie72 notes difficulties faced by 
prisoners, especially female offenders, when attempting to return to the 
community. These include isolation, accommodation difficulties, financial and 
material constraints and a lack of emotional support. Many need to be 
‘integrated’ rather than re-integrated into the community because they may 
never have led a ‘law-abiding’ life. The post-release period is especially difficult 
for drug offenders for whom the likelihood of returning to drug use is very 
high. As Ogilvie notes, many have self-medicated for problems such as mental 
illness, life stresses, unstable housing, abusive relationships, poverty, loneliness 
and unemployment.  

RECOMMENDATIONS 

Abolish the CCTO 

If the trend in receptions revealed in the table above continues, it would appear 
that sentencers may be losing confidence in the CCTO and it may simply fall 
into disuse. The Review is of the view that the CCTO is an unsatisfactory 
sentencing option in its current form and ought to be abolished and replaced 

                                                 

69  Geelong Magistrates. 
70  Kent v Wilson [2000] VSC 9; submission of the Victorian Aboriginal Legal Service. 
71  See Productivity Commission 2001:453 
72  Ogilvie, E., Post-Release: The Current Predicament and the Potential Strategies, Criminology Research Council, 

2001; Ward, L. Transition from Custody to Community: Transitional Support for People Leaving Prison, OCSC, 
June 2001. 
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with a more suitable and flexible disposition which allows court to deal with 
more serious cases of drug-related crime. 

 

Recommendation 5:  

That the combined custody and treatment order be abolished. 

 

Reform the CCTO? 

Complete abolition of the CCTO may be considered too radical a solution and 
it abolition may leave a significant gap in the sentencing range. If the order is to 
remain, it could be altered as follows.  

The order length could be increased to two years, in order to allow courts to 
deal with more serious cases and align it with the DTO. The maximum period 
of imprisonment should be left to the discretion of the court. The minimum 
period of imprisonment could be reduced to three months.73 However, it is 
noted that most programs cannot usually be completed within six months, 
particularly if there are delays in getting into courses.74 There will inevitably be a 
tension between treatment needs, the provision of treatment services and 
general sentencing considerations of proportionality. Possibly some of these 
matters could be resolved through a close liaison between the court, those 
preparing pre-sentence reports and the prison service. 

The period of imprisonment should only be served in the Bendigo prison75 
where the offender would be required to participate in the therapeutic regime 
which has been instituted there.76 Unless further similar facilities are created, 
this would limit the number of offenders who could be sentenced to such an 
order.77 Though this runs completely counter to existing classification and 

                                                 

73  Submission of Magistrates’ Court. 
74  NSW Legislative Council: 2001:90. 
75  The Magistrates’ Court’s submission recommended that a specialist drug treatment facility be established 

for youth.  
76  However, if any similar programs were established, or any drug-free or drug-limited prisons or sections 

of existing prisons created, courts could order that the sentence be served there.  
77  The Intensive Program at Bendigo has 24-28 treatment places at any one time and a capacity for 65 

commencements a year. This program takes four months minimum to complete and requires the 
prisoner to participate in 4 two hour treatment groups each week, fortnightly individual counselling, 
community meetings and case reviews; see Morison, M. et al, Bendigo Prison Community: Evaluation of a 
Prison Based Residential Drug and Alcohol Program, November 2000, accessed 
www.caraniche.com.au/Prison/prison.html.). 
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sentence management practices of the OCSC, it is imperative that the treatment 
component of this sanction be a mandatory component of this order.78 

The transition from custody to the community phase of the order must be 
strengthened. Supervision in the community must be intensive, continuing and 
supported by adequate resources. Ideally a supervision regime such as that to be 
provided by the Drug court would be provided. Though there may be 
significant logistical and other problems, a CCTO ‘re-entry’ court79 or courts, 
similar to the Drug Court, could be established to deal with these cases, 
providing on-going judicial supervision of the order and to ensure that the full 
range of necessary services is provided.80 In the future, should the Drug Court 
pilot prove successful, a larger number of courts, sitting as drug courts, not only 
in the Magistrates’ Court, could then have the choice between the drug 
treatment order, which would have no custodial component, and a CCTO, 
which would. 

The breach provisions of the order should be changed from the present 
requirement of presumptive return to prison (s.18W (5)(b) and (6)) to providing 
the court with greater flexibility. 

This list does not purport to be exhaustive, and, should the order be changed 
along these lines, it is likely that the whole division of the Sentencing Act 1991 
dealing with CCTOs would need to be overhauled.  

 

Recommendation 6:  

That if the CCTO is not abolished, it be reformed by (a) increasing the order 
length to two years; (b) leaving the period of imprisonment to the court; (c) 
reducing the minimum period to three months; (d) requiring that the period 
of imprisonment only be served in Bendigo prison or similar therapeutic 
environment (e) that the community portion of the sentence be served under 
the supervision of a drug court or similar regime and (f) the breach 
provisions be changed from the present requirement of presumptive return 
to prison to ones which provide the courts with greater flexibility. 

 

                                                 

78  This raises further question about the desirability and effectiveness of ‘compulsory’ treatment and what 
the sentencing consequences would be if the prisoner refused to participate. 

79  In the United States, ‘re-entry courts’ have been introduced in many jurisdictions to deal with the lack of 
transition mechanisms following the abolition of parole. 

80  This is similar to Ward’s suggestion of the creation of a ‘mixed’ custodial/non-custodial sentence 
‘comprising custodial treatment programs that reach out into community to support prisoners during 
transitional phase as well as more traditional bridging support services that have specialist drug 
treatment and support capacity’ (Ward 2001, p 42). 
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Replace or augment CCTO with a conditional suspended sentence 

Because the CCTO is limited to one year, even its reform would still leave a gap 
in the sentencing hierarchy for the more serious drug-related offences such as 
armed robbery, aggravated burglary and the like which demand a sentence of 
imprisonment proportionate to their seriousness. The issue of the ‘gap’ which 
was created by the abolition of s.28 of the Sentencing Act 1991 in 1997 was the 
subject of a number of submissions.  

Victoria had a form of conditional suspended sentence for drug offenders since 
the mid-1970s. Under the sentencing provisions of s.13 of the Alcoholics and 
Drug Dependent Persons Act 1968 a court was allowed to order the release of a 
person from prison on condition that they seek and undergo treatment. The 
disposition was not a success for a number of reasons. Its relationship to a ‘real’ 
or executed sentence of imprisonment was problematic. Defence counsel were 
reluctant to concede that a client warranted a sentence of imprisonment, 
although that was the way that treatment could be obtained. Breach procedures 
were uncertain and the relationships between treatment providers, the police 
and the courts were ambiguous.  

Section 13 of the Alcoholics and Drug Dependent Persons Act 1968 was transformed 
into s.28 of the Sentencing Act 1991 (Vic) which attempted to deal with some of 
the structural defects of the earlier form of the suspended sentence. In essence, 
it still remained a suspended sentence of imprisonment and was therefore 
premised on the commission of a serious offence. The question of resources 
remained problematic. The Court of Appeal observed that these orders were 
rarely used ‘because the facilities to support them were inadequate and because 
they were cumbersome, difficult to apply and lacked effective monitoring and 
enforcement mechanisms’.81 

Under s. 28, a court awarding a sentence of imprisonment of any length could 
order that the execution of the sentence be wholly suspended if satisfied that 
drunkenness or drug addiction contributed to the commission of the offence 
and that the offender was an alcoholic or drug-dependent person.82 A pre-
sentence medical report from an assessment centre on the suitability of the 
offender for treatment was required and the offender was required to agree to 
treatment and other conditions attached to the order. 

Special conditions attached to these suspended sentence. The convicted person 
was required to agree to seek and undergo treatment at a treatment centre (as an 
in-patient or out-patient) for a period of between six and twenty-four months 
and to abstain from alcohol or drugs and submit to testing for alcohol and drug 
use during the treatment period. This period did not need to be co-extensive 

                                                 

81  Young (1996) 85 A. Crim. R. 104, 109 per Hayne JA; see Victorian Sentencing Committee Report, 1988, 
p. 510. 

82  See Fox, R.G. Victorian Criminal Procedure, 1995, Chapter 9. 
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with the period of suspension and could be less than the term of suspended 
imprisonment or run beyond it. The sentencing court retained an ongoing 
power to supervise the offender and could vary the obligations of the order or 
grant the offender an earlier discharge. 

Section 28 was an imperfect order. Aside from the continuing concerns over 
the eligibility criteria which had dogged s.13 of the Alcoholics and Drug Dependent 
Persons Act 196883 there were concerns over the supervision arrangements and 
their stringency, the total abstinence requirement, the delays in obtaining pre-
sentence reports as well as the lack of appropriate treatment facilities, in 
essence, the same problems which beset s.13. As well, courts felt uneasy about 
undertaking an ongoing supervisory role.84 

This Review found strong support for the re-introduction of a conditional 
suspended sentence for drug-related offending which would deal with serious 
offenders and which would be available particularly to the higher courts which 
deal with these types of crime. Its aim would be to reconcile the punitive, 
deterrence and rehabilitative aspects of sentencing for drug-related crime.  

If s.28 were to be reintroduced, it would need to be recast. In the revised 
scheme envisaged, the CCTO would be abolished and replaced by a new 
conditional suspended sentence which would be available to all courts for 
serious offences. 

The proposed order would contain the following features: 

• Eligibility: If a person is convicted by a court of an offence and the court 
is satisfied that drunkenness or drug addiction contributed to the 
commission of the offence; (see s.18Q Sentencing Act 1991); and 

o is considering sentencing him or her to a term of imprisonment of 
not more than five years (cf 12 months of the CCTO and sentence 
at large of the repealed s.28); and 

o has received a pre-sentence report. 

The court may if satisfied that it is desirable to do so in the 
circumstances, may impose a sentence of imprisonment of not more than 
five years. 

• the first part of the sentence, not exceeding one year, must be served in a 
treatment centre or in a specified prison (Bendigo) or part of a prison 
which is drug-free or drug-limited or in another secure treatment facility. 
The maximum period, up to one year, will be specified by the court, but 
the actual time served may be determined by the court on application by 

                                                 

83  See Robinson [1975] VR 816; Veogler (1988) 36 A Crim R 174. 
84  The legislation was also problematic in that where the Court of Appeal had imposed an order, it was 

required to supervise it, which it considered inappropriate: Young (1996) 85 A. Crim. R. 104. 
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the treatment/correctional authorities in the light of the offender’s 
progress in the facility; 

• the remainder of the sentence will be suspended on condition similar to 
that of the present CCTO (s.18R and s.18S); 

• the community supervision component of the sentence should be the 
responsibility of a team comprised of community corrections officers and 
DHS staff, similar to that proposed for the Drug Court; 

• responsibility for breach action should lie with the community 
corrections officer; 

• the variation provisions should be broad and flexible to allow for the 
likelihood of relapse; 

• the breach provisions should: 

o provide the court with a range of options other than execution of 
the suspended portion of the offence; 

o take into account the offender’s progress on the order; 

o might allow for partial restoration of the custodial component 
followed by further release into the community on more than one 
occasion; 

o not amount to separate criminal offence. 

Needless to say, it would be necessary for treatment and support services to be 
provided at a satisfactory level. 

 

Recommendation 7:  

That a revised version s.28 of the Sentencing Act 1991 be introduced with 
assurances that treatment and support services are provided in and after 
custody. 

 

A COHERENT SENTENCING STRUCTURE FOR DRUG-
RELATED OFFENDING 

The above recommendations deal with the more serious end of the sentencing 
scale. If drug-related crime85 is the serious problem indicated by the evidence, 
then it is crucial the sentencing system be more responsive to the problems that 
these offenders pose.  

                                                 

85   Including legal drugs such as alcohol.  
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The response of this Review has been to recommend the introduction of the 
Drug Treatment Order, the abolition or significant amendment of the CCTO, 
and the possible introduction of a conditional suspended sentence similar to the 
repealed s.28 of the Sentencing Act 1991. 

Later in this Report, recommendations will be made to reform the community-
based order and the deferred sentence to focus more strongly upon drug-related 
offending and to provide sentencers with more flexible options. 

Ultimately, the ‘drug-related sentencing hierarchy’ might look as follows:86 

                                                 

86  The full revised sentencing hierarchy is set out in Appendix 1. 
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CHAPTER 4 

SENTENCING OPTIONS 

 

TERMS OF REFERENCE 

3.1 Whether greater use could be made of diversionary options or sentencing 
orders that do not involve the immediate incarceration of the offender. 

3.2 Whether any new sentencing options should be introduced. 

3.3 The desirability of making any changes to existing sentencing options 
(including suspended sentences, combined custody and treatment orders, 
intensive correction orders and youth training centre orders, with special 
reference to the procedures and consequences following breach of such 
orders). 

BACKGROUND 

One of the aims of sentencing is to create a safe community in which criminal 
behaviour is addressed and where people feel increasing confidence about their 
own safety. The weight of expert opinion is that harsher sentencing brings 
about small, if any, reductions in the crime rate.87 The British Home Office 
recently estimated that a 15% rise in prisoners would produce a 1% reduction in 
crime.88 A report published in the United States in September 2000 by 
Gainsborough and Mauer entitled Diminishing Returns: Crime and Incarceration in the 
1990s,89 examined the increases in imprisonment in the USA between 1970 and 
1998, with particular attention to the period 1991 to 1998 which saw a 59% 
increase in the prison population and decreases in the overall crime rate of 22% 
as measured by the FBI major crime index. Although, at first sight it would 
appear that the significant increase in imprisonment caused the decrease in 
crime, the study concluded that massive prison construction was not the most 
effective way of reducing crime. A close analysis of state crime and 
imprisonment rates found that states with the largest increases in incarceration 
experience, on average, smaller declines in crime than other states. It concluded 
that increases in the prison population were due to policy decisions rather than 
changes in crime rates and that much of the explanation for the reduction in 
crime in the 1990s was due to economic expansion, changes in the drug trade 
and new approaches to policing.  
                                                 

87  J. Roberts et al, Penal Populism and Public Opinion, p. 10. 
88  Cited in the Halliday Report, Appendix 6, p.130 (assuming that the extra prisoners would have 

committed 13 offences per year). 
89  Published by The Sentencing Project, Washington DC. 
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The study observed that although it could not be said that imprisonment had no 
effect on crime rates, the use of imprisonment on a massive scale carries with it 
heavy economic and social costs. Some people find this cost acceptable, while 
others consider that the expenditure, estimated in the USA at $40 billion per 
year in correctional expenditure, should not be made at the expense of other 
social programs. 

TRENDS IN PRISON POPULATIONS AND SENTENCING 
PRACTICES 

Over the last decade or so, Victoria’s total prison population (sentenced and 
remand prisoners) increased by 50% (from 2,250 in 1992 to 3,421 in December 
2001). Between October 1996 and October 2001, the sentenced prisoner 
population increased by 36%, from 2,141 to 2,925 prisoners. 

Sentenced prisoners: 

October 1996  2,141 (Year on year increase) 

October 1997  2,234 (+ 93) 

October 1998  2,442  (+ 208) 

October 1999  2,612 (+ 170) 

October 2000  2,740 (+ 128) 

October 2001  2,925 (+185) 

In its submission to the Drug Policy Expert Committee the Department of 
Justice (2000, p iii) identified the increase in the prison population as being 
mainly due to: 

• an increase in receptions; 

• an increase in the length of stay; 

• changes in offence and offender profiles, particularly due to problematic 
substance abuse; and 

• courts’ decisions balancing punishment with rehabilitation, with a greater 
emphasis on the former. 

Despite the increase, the Victorian imprisonment rate remains the lowest in 
Australia at 85.4 per 100,000 of the adult population against an Australian 
average rate of 143.9 per 100,000 of the adult population. High imprisonment 
rates are not necessarily reflective of high crime rates and jurisdictions with low 
imprisonment rates are not on that account less safe than those with high 
imprisonment rates. Public safety is not necessarily secured through the number 
of offenders in prison. 
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BACKGROUND TO THIS REVIEW 

In late 2000 Arthur Anderson Business Consulting was engaged by the Office 
of the Correctional Services Commissioner to conduct a review of Community 
Correctional Services (CCS). Its terms of reference required it to report on a 
broad range of issues, including:90 

• Determining the requirements of a modern and flexible system of 
sentencing options to be used by the judiciary and Parole Board to 
achieve the goals of punishment, community, safety, deterrence, 
denunciation and rehabilitation; 

• Defining key client target groups which should be managed or supervised 
within the community; and 

• Clarifying the role, function and operating model for Community 
Correctional services. 

The review identified six main problem areas in relation to community 
corrections: 
• The increase in the imprisonment rate; 

• The increase in the proportion of community-based orders which were 
not successfully completed; 

• The large number of offenders who re-offended; 

• Weak targeting of community correctional services resources to high risk 
offenders; 

• A rise in the proportion of drug-related crime; 

• An increase in the young offender population. 

The Andersen Review made a number of recommendations which have the 
objective of enhancing the role of CCS within the criminal justice system, many 
of which relate to its structure, management, resourcing and training 
requirements. However, some of its recommendations relate to community-
based orders and their relationship to sentences of imprisonment.  

The AABC Review recommended that the legitimacy of community-based 
sanctions be enhanced and that this should be accorded a high priority in 
correctional planning. It suggested that this could be accomplished by adopting 
four strategies: 

• Developing better risk management strategies; 

                                                 

90  Arthur Andersen Business Consulting, Review of Community Correctional Services in Victoria, Draft 
Report, October 2000, p.6 (AABC 2000). 
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• Creating sentencing options which better meet the needs and 
expectations of the judiciary; 

• Developing specialist court advice functions; 

• Improving communication between the judiciary, the community and 
CCS. 

It also viewed as important the need to improve breach management, as well as 
the issue of the legitimacy of community corrections in the eyes of the public. 

The AABC Review identified a number of salient trends in sentencing practices 
which provide a context to the following discussion. It found that: 

• the ratio of CCS orders to custodial sentences in the Magistrates’ Court 
has fallen; 

• short term (that is less than 12 months) sentences are the fastest growing 
part of the prison population (prisoners with sentences of less than 12 
months have increased from 28% of all prisoners in 1995/1996 to 33% in 
1999/2000. 83% of sentenced receptions are for sentences of less than 12 
months); 

• drug-related crimes, especially those committed by young offenders are 
increasing (custodial sentences in relation to drug consumption offences 
in the Magistrates’ Court have increased from 5% to 11% and for drug 
supply offences, from 8% to 38%). 

The forces which determine prison populations are larger than the 
interrelationships between custodial and non-custodial sentences. Among the 
factors identified are increasing crime rates, decreasing community tolerance of 
crime, changes in legislation, increasingly punitive attitudes on the part of 
police, prosecutors, judges and jurors and a rise in economic and social 
dislocation. Even the best intentioned plans to improve non-custodial sanctions 
or to make them more attractive may not be effective if these other factors 
remain active.  

OTHER REVIEWS 

In evaluating the AABC Review’s recommendations for the purpose of 
reforming Victoria’s sentencing laws, this Review has also taken into account 
the findings of two recent and valuable reviews of community corrections-one 
in South Australia91 and one in New Zealand.92 It has also taken note of the 

                                                 

91  Jenny Pearson and Associates Pty Ltd, Review of Community Based Offender Programs, Final Report, 
December 1999, Justice Strategy Unit, Attorney-General’s Department, South Australia. 

92  Ministry of Justice, Criminal Justice Group, Review of Community-Based Sentences in New Zealand, 
June 1999, Wellington, New Zealand. 
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recommendations of the New South Wales Parliament Select Committee on 
increases in the prison population.93 

DISTINGUISHING BETWEEN DECREASING IMPRISONMENT 
RATES AND ALTERNATIVE SENTENCING OPTIONS. 

Imprisonment rates can increase independently of a decrease in the use of non-
custodial sanctions. This may be due to: 

• increasing sentence lengths imposed by the courts for persons who would 
in any case be sentenced to imprisonment; 

• denial of parole of those already in custody. 

The relative contributions of increasing prison sentence lengths vis a vis a larger 
number of prison receptions is difficult to determine. No statistical analyses are 
available which can precisely identify their relative weights. Proper correctional 
planning requires that data such as these should be produced on a regular basis 
and made publicly available. 

If, in fact, a major contributor to Victoria’s increasing prison population is 
longer prison sentences, then increasing the proportion of non-custodial 
sentences will not, by itself, reduce the pressure on prison populations.94 

The AABC Report has revealed some significant changes in the composition of 
the prison population. Based on prison census data, it shows that there has been 
an increase in the number of short term sentences.  

                                                 

93  New South Wales Legislative Council, Select Committee on the Increase in Prisoner Population, Interim 
Report on Inquiry into the Increase in Prisoner Population: Issues Relating to Women, July 2000. 

94  Length of stay or sentence length reduction measures would require changes in judicial sentencing 
practices, parole release practices and the introduction of administrative measures such as home 
detention. 
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Figure 1: Compound Annual Growth in Prison Population by Sentence 
Duration (30 June 1996 – 30 June 2000) 

Prison Population (end of financial year) 
From (AABC 2000, Figure 14, p.24) 

Although the prison length census data reveal that the number of prisoners with 
sentences of under 12 months was the fastest growing segment of the prison 
population, most of that growth occurred between 1995 and 1997, when the 
numbers jumped from 707 to 1089 or by 54%. Since 1997-98, they have 
effectively stabilised at around 1050 – 1100 in number.  

The more problematic area of growth, in terms of long term prison population 
projections, is in the 1 - 2 year sentence levels where the growth was 33% 
between 1995-96 and 1999-2000, but where the small, but steady growth 
continues. Similarly, the more than 2 year sentence, which increased by 15% in 
that period also shows steady year-on-year growth from 1996-97. 

These data appear to indicate that the major cause of sustained growth in 
prisoner numbers is longer sentences rather than more of them. This casts some 
doubt on the potential for community-based sanctions to have a significant 
impact on prison populations in the short term. An analysis of the work of the 
courts and the patterns of sentencing over the last decade in the Magistrates’ 
Court and the higher courts discussed below reveals that the number of 
offenders dealt with by the court has not increased commensurately with the 
number of offenders being sent to prison and the number of non-custodial 
orders has not declined to the degree necessary to explain the significant 
increase in prison numbers. 
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sentence
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CASE FLOW AND PRISON RECEPTIONS 

The Andersen Report shows that fewer cases are being finalised by the courts. 
Though crime rates have risen, court flows have declined. since 1992/93.  

 

Figure 2: Cases Initiated and Finalised in Magistrates Court (‘000) 95: 

From AABC Report 2000, Figure 10, p.20. 

The number of cases initiated and finalised in the Magistrates Court in Victoria 
has declined by 8% and 12% respectively. Other data on court flows points in 
the same direction. 

Secondly, the number of prison sentences imposed by the Magistrates’ Courts 
increased from 1995-96 to 1997-98 (4,064 to 4,957 or 22%), but declined to 
1996 levels by 1998-99 (4,394). The two following figures from the Andersen 
Report show the number and proportions of prison sentences. 

 

                                                 

95  Source: Statistics of the Magistrates’ Court of Victoria 1998/99, Department of Justice 
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Figure 396: Offenders by Sentence Type for Principal Offence (%) 

From AABC 2000, Figure 11, p.22 

Figure 4 97: Offenders with Custodial Sentences 

From AABC, Figure 12, 2000, p.23. 

                                                 

96  Source: Statistics of the Magistrates’ Court of Victoria 1998/99, Department of Justice 
97  Source: Statistics of the Magistrates’ Court of Victoria 1998/99, Department of Justice 
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INTERCHANGEABILITY OF SENTENCES? 

Although it is commonly believed that increasing the use of a community-based 
order can significantly affect the size of the prison population, the empirical 
evidence is equivocal on this issue. The Review of Community-based Sentences in 
New Zealand undertaken by the Ministry of Justice in 1999 examined the 
evidence on the effects of community-based sentences on the use of 
imprisonment and concluded that it was unlikely that ‘a sustainable reduction in 
the prison population can be brought about through expanding community-
based sentencing options’.98 This was not only because of the net-widening 
effects of some community-based options, but because the prison population 
was determined by other forces including law enforcement practices, legislation, 
prison sentence lengths, crime rates, changes in offence seriousness, the 
offending background of offenders, parole practices and others.  

In Victoria there is evidence reaching back to the mid-1950s that net-widening 
has occurred from bonds and fines to probation, from bonds to suspended 
sentences and from fines to community work orders. A close examination of 
the changes in the use of sanctions by the courts over the last four years finds 
little evidence of major shifts such as would produce the dramatic increases in 
the Victorian prison population, indicating that a major contributor to the 
increases in prison populations was sentence length rather than the number of 
prison sentences. It appears from the data below that over the last decade or so, 
sentencing has become ‘tougher’ in a number of ways and that the courts have 
used the discretion they have to respond to changes in public attitudes and to 
the changing nature of criminal activity. 

 

Table 1: Magistrates’ Court Sentences: Victoria 
Percentage of Sentences Imposed for Principal Offence: 1990–99 

Sentence 1990 1991 1992 1993 1994 1995 1996 96/9799 97/98 98/99 

Bond/ 
Licence 

45.8 41.4 38.2 37.3 37.7 37.7 37.9 36.8 37.2 35.5 

Fine 42.8 43.8 44.9 44.8 44.5 44.1 44.0 44.7 42.1 42.7 

CBO/ICO 3.3 5.0 6.5 7.5 7.1 7.0 7.6 7.7 8.3 9.2 

Suspended 3.6 4.7 5.1 5.0 5.4 6.1 5.4 5.2 5.9 6.1 

Prison/YTC 4.5 5.3 5.4 5.5 5.3 5.0 4.7 5.4 6.5 6.6 

                                                 

98  New Zealand, 1999, p. 82. 
99  Data from Anderson Consulting Report 
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In the Magistrates’ Court, the proportion of offenders receiving a sentence of 
imprisonment has increased between 1990 and 1999 from 4.5% in 1990 to 6.6% 
in 1999-99. However, community-based sanctions [CBO and ICO] did not 
decrease as a proportion. On the contrary, they increase as a percentage, 
indicating perhaps that sentencing severity increased overall, rather than there 
being a substitution between community-based orders and imprisonment. 
Similarly, suspended sentences retained their share of the sentencing market. It 
was the bond and fines which decreased in popularity, suggesting an 
inappropriate use of suspended sentence and an increasing level of use of 
community work orders and other higher end measures in lieu of 
imprisonment.  

In the higher courts, a similar trend is evident. The use of bonds has decreased 
by nearly 300% and whilst the suspended sentence has increased by nearly 62%, 
the use of imprisonment has not markedly changed. In other words, suspended 
sentences did not seem to replace sentences of imprisonment, as intended, but 
lower level non-custodial sentences. 
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Table 2: Higher Courts: Percentage of Sentences Imposed for Principal 
Offence: 1990–2000100 

Sentence 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 

Bond 18.0 15.2 12.4 6.7 5.5 6.5 6.1 4.0 4.4 4.4 6.0 

Fine 3.9 3.3 2.2 2.0 3.1 3.6 3.5 3.7 2.6 0.8 1.8 

Suspended 18.4 20.7 28.0 29.2 35.0 33.2 29.8 34.0 29.4 30.1 26.1 

CBO 9.7 11.4 8.3 8.3 6.7 7.8 7.9 10.7 8.5 6.8 8.7 

ICO NA NA 1.4 1.8 1.5 1.4 3.0 2.7 3.8 3.1 2.7 

CCTO         1.2 1.1 0.6 

Prison/ 
YTC 

48.5 47.9 46.6 50.9 46.8 44.6 47.0 43.1 45.1 49.2 51.0 

Other 0.8 0.9 0.7 0.9 1.2 2.4 2.3 5.0 5.4 4.5 3.1 

 

                                                 

100  Information provided by Court Services, Department of Justice. The figures for 1997 to 2000 have not 
yet been verified and must be treated with caution. The 2000 data are based upon a non-random sample 
of 333 cases only 
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Table 3: Sentenced Persons on Correctional Orders101 
December 1996 – 2001 

 1996 1997 1998 1999 2000 2001 

 No. % No % No. % No % No. % No % 

Prison 2,103 21.8 2,201 23.0 2,473 24.8 2,601 27.0 2,839 30.2 2,938 31.0 

Parole 713 7.4 776 8.1 823 8.3 831 8.6 886 9.4 1,112 11.7 

ICO 502 5.2 580 6.1 641 6.4 562 5.8 653 7.0 478 5.0 

CCTO -  -      58 0.6 64 0.7 

CBO 3,065 31.7 3,139 32.9 3,145 31.6 3,059 31.7 2,988 31.8 3,040 32.1 

CBO 
(FD) 

1,855 19.2 1,607 16.8 1,826 18.3 1,541 16.0 1,097 11.7 934 9.9 

CBO 
(WO) 

1,404 14.6 1,247 13.1 1,040 10.4 1,047 10.8 865 9.2 906 9.6 

 9,642  9,550  9,948  9,641  9,386  9,472  

 

These changes in the status of offenders under correctional orders can be clearly seen in 
the graph below 

 

Figure 5: Sentenced Persons on Correctional Orders 
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101  Source: OCSC Weekly Custody and Community Corrections Services Reports. 
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The tables above indicate that since 1996, the Higher Courts have increased 
their use of imprisonment from 43% of sentences to 51%, it having fallen from 
nearly 51% in 1993. Suspended sentences, as a proportion of sentences declined 
from a high of 35% in 1994 (and 34% in 1997) to 26.1% in 2001, indicating 
possibly that ‘executed sentences’ were taking their place. Between 1990 and 
2000 the combined share of prison/YTC and suspended sentences is as set out 
in Table 4. 
 

Table 4: Combined share of prison/YTC and suspended sentences as 
percentage of all sentences in higher courts1990 - 2000 

1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 
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Prior to the introduction of suspended sentence in 1985, imprisonment ranged 
between 48.9% of sentences in the mid-1970s up to 58.3% in 1985. The Review 
believes that suspended sentences have not substantially substituted for 
sentences of imprisonment, but have increased the nominal use of 
imprisonment. Intensive correction orders and CCTOs remained relatively 
rarely used while the community-based order maintained its general level. 

Table 3 confirms the increasing severity of sentencing in this State. Of the total 
persons under sentence, the number of sentenced persons in custody increased 
from 21.8% of offenders in 1996 to 31% in 2001, while those on parole also 
increased from 7.4% to 11.7%. There was little change in the proportions of 
those on intensive correction orders and community-based orders, but those on 
the more limited orders, the community-based order (fine default) and 
community-based order (work only) decreased from 19.2% and 14.2% 
respectively to around 9.6 – 9.9% of orders.  

The total number of persons under correctional orders102 peaked at 9,948 in 
1998 but has decreased to 9,472 in December 2001. In fact, over the last six 
years, the total number of persons under order has decreased slightly. It is the 
mix of the orders which has changed. There are  more prisoners and parolees in 
corrections and fewer on community orders. 

 

                                                 

102  That is, orders supervised by Correctional Services 
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COMMUNITY-BASED SANCTIONS WITHIN THE SENTENCING 
SYSTEM 

For community-based sanctions to maintain a place within the criminal justice 
system they must be appropriate, logical, credible and effective. They must 
provide sentencers with dispositions which make sense to them in terms of the 
seriousness of the offences which come before the courts and the background 
of offenders who commit those offences. They must be logical in that they 
relate to each other and other sanctions within the hierarchy, should not 
unnecessarily overlap and should facilitate a consistent usage between 
sentencers. They must be credible in that they are supported by the services 
which the orders legislatively mandate and they must be effective, in that they 
must meet the relevant aims of sentencing as set out in the Sentencing Act 1991.  

The New Zealand Review, the Pearson Review as well as other reviews and 
evaluations reported in the literature, have identified the factors which enhance 
or undermine the implementation of community sanctions The Review 
regarded the following factors as vital to a community-based sentencing 
regime:103 

• the presence of credible community programs; 

• a policy that endorses these programs; 

• legal and administrative procedures that make these sanctions a credible 
alternative to imprisonment in appropriate cases; 

• guidance to sentencers in making appropriate use of them; 

• a conviction in the courts and the public that the public is not at risk; 

• a belief that there are real advantages to the offender in using these 
sanctions; 

• credible enforcement and serious responses to breaches; and 

• adequate resources and mechanisms to deal with breaches. 

Factors which undermine their credibility are: 

• lack of agreement about the purposes of the sanctions; 

• lack of agreement about where these sentences are placed in the 
hierarchy; 

• inconsistent use of community orders among sentencers; 

• lack of public knowledge about the orders and their operation; 

                                                 

103  Summarised in New Zealand, Ministry of Justice, Criminal Justice Group, Review of Community-based 
Sentences in New Zealand, 1999, p. 19. 
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• inadequate resourcing; 

• excessive workloads for staff; 

• high breach rates; 

• lack of effectiveness in rehabilitation, prevention, protection or 
deterrence; 

• inadequate supervision and enforcement or variability in supervision and 
enforcement; 

• poor management of breaches; and 

• lack of flexibility at time of imposition or at time of breach. 

In its submission to DPEC, the Department of Justice argued that the 
traditional range of sentencing options and management strategies available to 
the courts in Victoria are not sufficiently flexible to deal effectively with the 
varied problems of some offenders. The major problem, in the Department’s 
view, was that the criminality of offenders was not being addressed.104 Similar 
concerns were express by a range of judicial stakeholders consulted by the 
Andersen Review, whose summary of the feedback was that: 105 

• the structure of ICOs and CCTOs is currently too rigid and the judiciary 
at times would prefer short-term prison sentences for some offenders.  

• some form of short term containment may be required for offenders who 
may be of immediate risk to themselves due to drug or alcohol abuse. 
Due to the lack of community facilities prisons are often the only option 
for containing these offenders; and 

• suspended sentences and ICOs are used to divert some offenders from 
imprisonment, but if these orders are breached the sentencer must 
sentence the offender to imprisonment, unless ‘exceptional 
circumstances’ are proved.  

                                                 

104  Department of Justice submission 2000, p.11. 
105  AABC 2000, p.50. 
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GENERAL ISSUES RELATING TO SENTENCING OPTIONS 

SUBSTITUTED SENTENCES 

In many jurisdictions, and over many years, attempts have been made to ‘divert’ 
offenders from imprisonment by encouraging or requiring courts to substitute 
different forms of sanction for an imposed sentence of imprisonment. A 
‘substitute’ sentence is one where the court which imposes a sentence of 
imprisonment is empowered to alter the form of imprisonment.  

Substitutional transformations, which were once found in the attendance centre 
order, currently include the suspended sentence, the intensive correction order 
and the hospital security order and are suggested for the proposed home 
detention scheme. Prior to the introduction of suspended sentences of 
imprisonment, substitutional sentences represented a very small proportion of 
all sanctions and it has been the experience in Victoria that, for a variety of 
complex reasons, substitute sanctions in their true form are rarely taken up by 
the courts.  

Freiberg and Ross106 in their review of the history of the attendance centre 
order, periodic detention and the intensive correction order in Victoria, note 
their problematic history and their failure to act as effective diversionary 
options. All required a direct nexus with imprisonment in that before a 
sentencer could make such an order, he or she had to first sentence the 
offender to a term of imprisonment. However, Freiberg and Ross argue that 
there were real conceptual difficulties with the nexus between, for example, 
attendance centre orders and imprisonment. Serving a term of imprisonment 
full-time in custody was undoubtedly an entirely different proposition from 
serving the same sentence by tri-weekly appearances at an attendance centre. 
Nonetheless the law treated the two as equal and allowed a court to grant access 
to the second option only by first formally sentencing the offender to a 
matching period of imprisonment. This carried the risk of unintended escalation 
of penalties. Attendance centre orders played only a minimal part in sentencing 
until they were abolished in 1985. 

A similar fate has met the intensive correction order, which also has failed to 
have a significant impact on sentencing and whose diversionary potential has 
not been met. Part of the reason for this is the problematic nexus between 
forms of imprisonment as well as the failure to provide adequate services. 
Similar problems beset the sanction of periodic detention in New South Wales, 
where judges have been ambivalent about the equivalence between a sentence 
of full time imprisonment and a sentence of periodic detention which requires 
the offender to attend for two days per week at an centre to undertake 
community work. However, periodic detention is intended as a substitute for 

                                                 

106  Sentencing Reform and Penal Change: The Victorian Experience, 1999, Chapter 6. 
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imprisonment and for that reason is often regarded by the courts as a lenient 
option.107 

The difficulties occasioned by the ambiguous nature of substituted sentences 
are highlighted by the Court of Appeal in its decision in Bice delivered on 6 
December 2000.108 In this case the defendant had been sentenced to a term of 
six months’ imprisonment which was wholly suspended for two years. She 
breached the conditions of the sentence and was brought up to be dealt with in 
respect of that sentence and for the subsequent offence. The court imposed a 
sentence of eight months’ imprisonment to be served by way of an intensive 
correction order. The question on appeal was whether the court’s obligation to 
‘restore’ the suspended sentence on breach as required by the Sentencing Act 1991 
(Vic), s.31(5) could be met by imposing an intensive correction order, or indeed, 
by a combined custody and treatment order, both of which, it was contended, 
could be considered ‘terms of imprisonment’. The Court answered in the 
negative both because of the terms of s.31(5) which affords the court a limited 
set of options on breach and because of the anomalies that would be created if, 
as Callaway JA observed, ‘the judge could engage in re-sentencing to the limited 
extent of substituting a combined custody and treatment order or an intensive 
correction order but no other disposition.’109 

The Court’s observation about the subtle differences between serving a term of 
imprisonment, serving a term of imprisonment partly in custody and partly in 
the community (the combined custody and treatment order), serving a term of 
imprisonment by way of intensive correction in the community and serving a 
term of imprisonment that is suspended wholly or partly and the difficulties 
occasioned when these provisions are breached suggest that this area of 
sentencing law is in urgent need of clarification. In the same case, Smith JA 
noted the substitutability of these sentences at the time of the imposition of the 
sentence but the inability to do so on breach. In his view, this was a deficiency 
in the legislation and he considered it appropriate, and in the community 
interest, that ‘sentencing judges be able to determine the most appropriate 
disposition of an offender to meet the circumstances existing at the time of that 
disposition. He stated: 

there is an inherent tension in the concept of a suspended sentence and 
there is considerable scope for proper variation in judicial decisions as to 
their imposition. I suggest that the availability of the intensive correction 
order and combined custody and treatment orders to judges dealing with 
breach of suspended sentences is something government policy-makers 
should examine. 

                                                 

107  I. Potas, et al, Periodic Detention Revisited, 1998, p.18. 
108  [2000] VSCA 226. 
109  Emphasis added. 
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The Discussion Paper suggested that as a general principle, substituted 
sentences should be abolished or reduced to a minimum. It recommended that 
a sentence should be presented in its own right with a clear set of prescriptions 
and punitive or therapeutic values which are self-referential and not linked, 
other than in the broadest fashion, with a sanction of a different form.110 Where 
possible, breach provisions should be flexible and designed to allow a court to 
determine the most appropriate disposition at the time of that disposition. 

CONSULTATION 

There were few submissions relating to this issue, and the responses were 
generally ambivalent. The Magistrates’ Court was strongly in favour of 
substituted sentences:111 

The ability of a sentencer to publicly mark for general deterrence the 
seriousness of a crime or of a pattern of offending with a term of 
imprisonment and then in the same breath, to provide for an opportunity 
of self rehabilitation and specific deterrence should not be removed in 
cases where such an outcome is just. 

The Victoria Police did not oppose substitute sentences and generally supported 
more flexibility on breach. Victoria Legal Aid similarly noted that the major 
issue relating to substituted sentences arose from the breach provisions and 
supported the Discussion Paper’s proposal for more flexibility on breach. On 
the other hand, DHS considered that such sentences were successful in that 
they send a clear signal to the offender about the seriousness of the offence and 
the likelihood of incarceration if the behaviour persists. However, they were not 
strongly opposed to their restriction or reduction and supported flexibility on 
breach. The Criminal Bar Association favoured their retention, but conceded 
the force of the criticisms made in the Discussion Paper. 

RECOMMENDATION 

Later in this Report, the Review will recommend the retention of suspended 
sentences, albeit in a modified form. It will also recommend a modification of 
the intensive correction order to remove its substituted nature. The Drug 
Treatment Order, although it contains the concept of an ‘unactivated’ term of 
imprisonment, is not, in essence, a pure form of substituted sentence. 

As a matter of principle, and as a basis for the creation of any future orders, the 
Review remains opposed to substituted sentences. 

 

                                                 

110  The exception to this are the sanctions for fine default, which are linked to hours of community service 
and prison. 

111  Paper prepared by Magistrate Edwin Batt. 
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Recommendation 8:  

That substituted sentences should be reduced to a minimum in Victoria’s 
sentencing hierarchy. 

 

RESOURCES AND THE PRINCIPLE OF RECIPROCAL 
OBLIGATION 

Earlier in this Report, the issue of insufficient resources was raised in the 
context of understanding some of the failures of sentencing. In its Report on 
children in the legal process,112 the Australian Law Reform Commission 
recommended that in sentencing a juvenile offender, the courts should take into 
account the failure in protective service provision or community-based juvenile 
justice services for young offenders. In the case of McCracken113 the Victoria 
Court of Criminal Appeal had applied a similar principle when it refused a DPP 
appeal against a community-based order in relation to a sex offender primarily 
because the supervision afforded him both by the treating psychiatrist and by 
the community corrections officer was inadequate and contributed to his 
breakdown of control. 

The Discussion Paper argued that the principle of ‘reciprocal obligation’ should 
be introduced into the sentencing legislation in a limited fashion by requiring 
courts to take it into consideration when dealing with an offender for breach of 
a conditional order. The current breach provisions of the various conditional 
orders such as the intensive correction order and the community-based order 
require the court to take into account ‘the extent to which the offender had 
complied with the order’ before its cancellation. It suggested that in each of the 
relevant provisions, consideration should be given to adding a new sub-section 
to the effect that a court also be required to take into account ‘the extent to 
which deficiencies in the provision of support services contributed to the 
breach of the order’. Though this would not have the effect of creating a 
statutory right to service or treatment, a provision such as this would draw both 
the courts’ and the public’s attention to the responsibilities of government to 
provide offenders with adequate treatment and other services. Rehabilitation or 
treatment require investment, not platitudes.  

A Western Australian Parliamentary Committee recently noted that 12.6% of 
prison receptions were for breaches of parole, work release, home detention or 
escapes.114 In the United States, a major contribution to imprisonment rates has 
been receptions for breaches of parole. 

                                                 

112  Australian Law Reform Commission, Seen and Heard: Priority for Children in the Legal Process, 1997, p. 544. 
113  (1988) 38 A Crim R 92.  
114  Western Australia, Legislative Council, Report of the Standing Committee on Estimates and Financial Operations 

in Relation to the Financial Management of Prisons, Report No. 29, 2001. 
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The failure to deliver services has other consequences as well. The Western 
Australian committee also noted in relation to prisoners that there has been an 
increasing number of grievances on the ground that offenders are not being 
released at the earliest possible release date because they have not participated in 
offending behaviour programs. However, in a number of cases, failure to 
participate has been due to lack of access to these programs, especially as 
demand increases.115  

CONSULTATION 

A constant refrain from most consultees was that the resources required to 
support community corrections are inadequate and that this was a contributing 
factor to the breach rates. In a meeting with the Victorian Magistrates, it was 
strongly put by the group that the major problem with sentencing in Victoria 
did not lie in defects in the legislative structure, but in the sentencing resource 
base. The Magistrates suggested that they could craft satisfactory dispositions 
within the existing sentencing structure, but lacked faith in the manner in which 
their orders were being executed. A similar sentiment was expressed by judges 
of the County Court. 

Unsurprisingly, many of the consultees who represented offenders were in 
general support of the principle of reciprocal obligation being enshrined in 
legislation. The West Heidelberg Community Legal Centre supported the 
recommendation on the basis that the system should be held accountable for 
the delivery of services to offenders. The difficulty, it noted, lay in determining 
fault or attributing responsibility for the failure of orders. Similarly, Victoria 
Legal Aid was in support, stating that its experience is that: 

a significant number of breaches occur because of the lack of support 
and/or supervision of offenders undergoing CBOs, ICOs, and CCTOs. 
This is especially the case where the breach has been brought about as a 
result of non-compliance rather than offending. 

However, it recognised that service deficiencies were frequently the product of a 
lack of resources in CORE.116 The Victorian Aboriginal Legal Service suggested 
that competent defence lawyers should be able to make submissions about 
these issues but argued that having such a provision would be valuable as an 
incentive for governmental authorities to properly resource corrections. 

On the other hand, government departments, and those charged with enforcing 
orders were less enamoured with this principle. Some magistrates and 
prosecutors noted that such matters can already be taken into account as a 
‘reasonable excuse’ on charge of breach and that arguments along these lines are 
rarely, if ever, raised in court. There are no appellate decisions on whether 

                                                 

115  Western Australia 2001, p.38. 
116  The current review of Community Correctional Services will be addressing these issues. 



Pathways to Justice Chapter 4 – Sentencing Options 

 105

inadequate supervision or support or lack of resources may comprise a 
‘reasonable excuse’ for non-compliance. CORE recognised the sentiment 
behind the recommendation, but had reservations about how it would operate 
in practice, particularly because of its limited capacity to provide services. DHS 
was even more critical, querying (a), the meaning of ‘deficiency’; (b) the ability 
of the courts to assess competing claims to resources, particularly where the 
services were provided by generic agencies not specifically funded to provide 
services to offenders and (c) what the consequences would be of taking 
deficiency of services into account. It suggested that a better reform would be 
to improve pre-sentence reports to ensure beforehand that agencies are able to 
provide the necessary services suitable for offenders. 

RECOMMENDATION 

The principle of reciprocal obligation was meant to be aspirational or hortatory 
rather than laying down a binding rule which might create a statutory right to 
services. However, the Review remains of the view that there are significant 
problems relating to the operation of conditional orders, especially the breach 
rates and the services provided to offenders. However, rather than requiring 
courts, on breach proceedings, to decide on the reasons for breach on a case by 
case basis, it is recommended that the matter be dealt with on a systemic basis, 
because that is often where the source of the problem lies. The best body to do 
this on a regular basis is the proposed Sentencing Advisory Council, which 
would be independent of government and would have a capacity to undertake 
such research. 

 

Recommendation 9:  

That the Sentencing Advisory Council report to Parliament on the issue of 
levels of compliance with conditional orders generally, and on the extent to 
which deficiencies in the provision of support services contributed to the 
levels of compliance. 

 

SENTENCE LENGTH, PROPORTIONALITY AND 
INTERMEDIATE SANCTIONS 

Earlier in this Report it was suggested that one sentencing principle which 
should underpin Victoria’s sentencing laws was that conditional sentencing 
orders should be of a ‘realistic’ length because conditional orders which are too 
long increase the chances of breach, either by breach of the conditions of the 
order or by further offending.  

During the consultation process, the relatively low take up rate of intensive 
correction orders, combined custody and treatment orders was raised as an 
issue. As well as a lack of faith in the services which are supposed to attach to 
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these orders and the relatively high breach rates, some judicial officers suggested 
that these orders were not being used to their fullest potential because their 
limited length (one – three years117) inhibited their deployment as true 
substitutes or alternatives to imprisonment for the more serious cases which, on 
their face, warranted longer sentences. In other words, if suspended sentences 
were, for example, available for up to five years in the higher courts, or 
intensive correction orders or combined custody and treatment orders were 
available for two or three years, the courts could then attempt to satisfy both 
the proportionality/deterrence aspect of the sentence as well as the 
rehabilitative aims.118 

Earlier in this Report it was noted that the abolition of s.28 of the Sentencing Act 
1991 and its replacement with the less than successful combined custody and 
treatment order had created a ‘gap’ in the sentencing hierarchy in relation to 
serious drug offenders who committed serious offences and whose cases were 
heard in the higher courts.  

Relatively long conditional sentences are not unknown. For example, suspended 
sentences of up to five years are available in Queensland (Penalties and Sentences 
Act 1992, s.144), Western Australia (Sentencing Act, s.76) and the Northern 
Territory (Sentencing Act, s.40). In Tasmania, the period is as large as it is in 
South Australia. Some of these may or may not be supervised. There is some 
force, then, in the argument in favour of longer conditional sentences and the 
fact that other jurisdictions allow for longer sentences indicates that the idea is 
not unreasonable. However, no empirical studies are available to indicate the 
failure rates of these orders and when those failures occur. Nor is there 
evidence of their ‘substitutive’ effect. 

In relation to the supervised sanctions, most jurisdictions tend to keep them 
relatively short, primarily because of the often onerous obligations imposed on 
offenders and the counterproductive effects of long periods of supervision. 
Correctional authorities are not supportive of extended obligations on 
offenders, many of whom have difficulties in remaining compliant even on 
short orders. Leaving aside the resource implications of extending intensive 
correction orders or introducing longer, conditional suspended sentences, there 
is a concern that extending the scope of these orders will result in more 
offenders being imprisoned for breach-related offences, thus exacerbating an 
already difficult and expensive situation in the prison service. Such offences 
already account for around 10% of all prison receptions. 

Though an exception may be made for possible five year conditional suspended 
sentence for serious drug related offenders, as a general principle it is 

                                                 

117  The higher courts may suspend a sentence for up to 3 years. 
118  This matter is taken up further in the discussion below relating to conditional suspended sentences for 

drug related offending. 
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recommended that conditional supervised orders be limited in length to two 
years. 

 

Recommendation 10:  

That as a general principle conditional supervised orders be limited in length 
to two years. 

 

‘CREDIBILITY’ VS ‘FLEXIBILITY’ 

Term of reference 3.3 asks the Review to consider in particular the procedures 
and consequences following the breach of sentencing orders.  

The increasing rate of breaches of the major conditional orders, the intensive 
correction order, combined custody and treatment order and the community-
based order, as well as of suspended sentences is a matter of growing concern. 
In its submission to DPEC, the Department of Justice reported that breach 
rates for these orders are in the range of 40 – 50% of orders.  

The Andersen Review noted that the increase in short term prison sentences in 
Victoria could, to some degree, be attributed to rises in offences against good 
order, which include breaches of conditional orders. As at 30 June 2000, 24% of 
prisoners with sentences of less than 12 months were showing a justice 
procedure (breach) offence as their most serious offence. This had increased 
from 15% in 1996. Some of these are breaches of parole, which are not within 
the scope of this Review. 

Breaches of orders are not uncommon. The Andersen Review notes that 
approximately half of all offenders on some form of conditional order had 
breached the order in the past (47% CBO, 47% CWO, 56% FDO, 67% ICO, 
44% Parole). Unfortunately, information was not available as to the sentencing 
consequences of those breaches. 

The issue of breaching is a complex one. Breaches are of two broad types: 

• breach of condition 

• breach by further offending 

The majority of breaches are of the former type. The Andersen Review 
reported breach rates in Victoria as follows: 
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Figure 6: Breach Rates (1998-1999) 

From Figure 18: AABC Report 2000. 
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Figure 7: All Orders: Breach Rates 1994/95 – 1999/00 

From Figure 19: AABC Report. 
 

The failure of an offender on an order may be due a number of factors: 

• inadequate targeting of offenders to order type, length and conditions; 

• inadequate risk assessment; 

• lengthy orders; 

• drug or alcohol problems; 

• poor supervisory practices; 

• inadequate deterrence of sanctions for breach. 

Matters relating to resources and training are addressed in the Andersen Review. 
Among the options suggested for managing breaches which arose during the 
course of the Andersen Review were:119 

• better targeting of order type, length and conditions to ensure that 
offenders have a better prospect of success; 

• use of discretion whether to initiate breach action; 

• administrative stop to orders after completion of order conditions; 

                                                 

119  AABC 2000: p. 55. 
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• special and flexible breach policies for high risk groups. 

One stream of stakeholder feedback to the Andersen review related to the lack 
of flexibility of orders, not at the sentencing level but at the community 
corrections level.120  

CONSULTATION 

During the consultation process a major issue arose regarding the appropriate 
form of response to breaches of conditional orders.  

On the one hand it was argued that the credibility of sentences and sentencing 
could best be maintained if sentences ‘meant what they said’ so that when an 
order was breached, the original ‘threat’, whatever that may have been in 
relation to a particular order, was carried out quickly, consistently and without 
exception. Failure to do so, it was argued, diminishes the deterrent effect of the 
orders and reduces the authority of both the courts and the persons charged 
with enforcing the orders. The Victoria Police, for example, opposed any 
weakening of the breach provision because that would offend truth in 
sentencing policies and have the effect of rewarding recidivist offenders. It also 
opposed making any order on breach concurrent.  

In 1997 and 1999, significant amendments were made to the breach provisions 
relating to suspended sentences, intensive correction orders and combined 
custody and treatment orders which were intended to strengthen them to 
ensure that the original sentence was imposed in the event of breach unless 
‘exceptional circumstances’ existed.  

This approach is supported by the Halliday Report in England which 
recommended that the courts should have the power, when passing a 
community sentence, to indicate the length of a prison sentence that would be 
an appropriate starting point for re-sentencing should breach of the community 
order make that unavoidable. It believes that this would make them conditional 
prison sentences and enhance their credibility and effectiveness.121 

A recent study by May and Wadwell 2001122 of the relationship between 
enforcement practices and reconviction rates in two probation service areas in 
the United Kingdom showed that enforcement action can reduce the rate of 

                                                 

120  AABC 2000, p. 55 ‘The options canvassed for managing breaches have included a Breach Tribunal, akin 
to the APB, to monitor breaches, provide guidance and support to staff, and, when appropriate, 
participate in the offender warning process…’ 

121  Halliday Report, para 5.18. 
122  May, C. and Wadwell, J., Enforcing Community Penalties: The Relationship Between Enforcement and Reconviction, 

Research Development and Statistics Directorate, Home Office, London, 2001. 
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reconviction.123  However, enforcement action at the administrative level is not 
exactly the same as action on breach taken by the courts, which is the concern 
of this Review. The May and Wadwell study appears to confirm that prompt 
and credible administrative responses are important. 

The contrary view to that of ‘strict enforcement’ was put by those who argued 
that for many offenders, whose lives were chaotic, dysfunctional and 
disordered, it was more realistic and fair to allow the courts to take into account 
any changed circumstances between the time of the sentence and the time when 
the breach is brought before the court. This view is reflected in those provisions 
of the Sentencing Act 1991 which require the courts to take into account the 
extent to which the offender has complied with the order and which allow the 
courts greater flexibility in dealing with the order, including the power to re-
sentence.  

Responding to the Halliday Report’s recommendations in this respect, Martin 
Wright,124 Vice-Chair of the Restorative Justice Consortium, criticised the 
attempt to toughen community sanctions by strict policies as misguided. 
because, like all deterrent theories it assumes that offenders will know what they 
will get and will calculate accordingly. He observed that while this may apply to 
politicians, professionals or public servants, it did not apply to young people 
from chaotic and often abusive backgrounds. 

A number of submissions supported a return to the pre-1997 situation in which 
courts had a wide range of options to re-sentence on breach. Some also noted 
that strict breach policies sometimes produce counter-productive sentencing 
consequences. For example, the presumption that a sentence of imprisonment 
must be restored in cases of suspended sentence, combined custody and 
treatment order and intensive correction orders seems to have resulted in a 
decrease in their use for young offenders and a consequent increase in the 
number of offenders sentenced directly to youth training centres. As the 
Magistrates’ Court noted in its submission:125 

young offenders who have sentences restored or partly restored upon 
breach of suspended sentences or partly suspended sentence must serve 
the restored sentence in adult prison. This leads to an inequitable and 
unjust situation. Sentencing Magistrates are left with the dilemma of 
either not imposing suspended sentences where it might in all the 
circumstances be appropriate to do so because of the consequences to 
the young offender upon breach, or alternatively, upon a breach, 
inappropriately incarcerating a young offender in adult prison. 

                                                 

123  Enforcement action in relation to community penalties in the UK referred to formal warning letters and 
warnings for unacceptable failures to comply. The most common failure was absence from 
appointments for supervision without an acceptable reason. 

124  The Guardian 24 July 2001. 
125  Similar views were expressed by Victoria Legal Aid in its submission. 
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Similarly, young offenders who breach an ICO must serve the unexpired 
portion of their sentence in adult prison. Although the disposition of 
ICO may be appropriate in all the circumstances, a sentencer may take 
the view that the consequences on a breach are inappropriate… 

The Court recommends that these anomalies be addressed in order to 
enable young offenders to receive the benefits of the services provided 
under these sentencing orders without the consequence of incarceration 
in the adult system.126 

Though there is a great deal to be said for certainty and predictability in 
responding to criminal behaviour, the reality of many criminal offenders is that 
they do not work within essentially middle-class cognitive and lifestyle 
frameworks where actions and consequences are carefully premeditated and 
calculated. The Benthamite calculus is not a tool often used by drug-affected 
young offenders from the kinds of background described above. 

It is therefore recommended that, as a general principle, in responding to 
breaches of orders, courts should be given sufficient flexibility to allow them to 
respond to offenders and offending by taking into account any changed 
circumstances between the time of the sentence and the time when the breach is 
brought before the court and the extent to which they have complied with the 
order in the meantime. 

 

Recommendation 11:  

That, as a general principle, in responding to breaches of orders, courts 
should be given sufficient flexibility to allow them to respond to offenders 
and offending by taking into account any changed circumstances between the 
time of the sentence and the time when the breach is brought before the 
court and the extent to which they have complied with the order in the 
meantime. 

 

DEALING WITH BREACHES: A COMMUNITY CORRECTIONS 
BOARD? 

Noting the fact that the majority of breach of conditional orders were breaches 
of conditions, which might be considered less serious than breaches by further 
offending,127 the Discussion Paper (p. 52) suggested that consideration be given 

                                                 

126  These matters are discussed further below in relation to the suspended sentence, the intensive correction 
order and the youth training centre order. 

127  Portelli [2000] VSCA 248 where Winneke P observed that there is an ‘essential distinction between a 
breach constituted by committing an offence punishable by imprisonment and breaches of attendance 
conditions imposed as core conditions to … an order’. 
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to the establishment of a Community Corrections Board to deal with failures to 
comply with intensive correction orders and community-based orders. It was 
suggested that in view of the relatively high breach rates across all orders, this 
new form of oversight and flexibility might have a significant impact upon the 
failure rate of these orders. Such a tribunal could also develop a level of 
consistency in response to breaches which might currently be lacking. The 
Paper also suggested that the Board could be chaired by a serving judicial officer 
of County Court or Magistrates’ Court status or, if that were thought 
inappropriate, by a senior legally qualified person or person distinguished in 
public service or service to the community. In effect, the Board would replace 
the court’s powers of variation but it would be limited to powers to suspend, 
vary or confirm the orders made by the court. The Discussion Paper argued 
that whatever breach procedure were to be adopted, it is vital to ensure that 
persons who breach their orders are seen by the public and the courts to be 
adequately dealt with so that the order is not seen to be a soft option.  

The relationship between sentence imposition, sentence management, sentence 
monitoring and breach is a complex one and it is not obvious that the 
appropriate balance has always been struck between the courts and correctional 
authorities. The Halliday Report noted:128 

there is currently a sharp division of roles between sentencers who 
confine themselves to the immediate offences, and surrounding 
circumstances, and the prison and probation services who implement the 
sentences passed. There is no requirement to work collectively in 
managing the sentence as a whole, or to take account of the offender’s 
progress during sentence. Sentencers as a rule receive little or no 
‘feedback’ from their decisions. There is little flexibility during a 
community sentence … to reward an offender who is doing well by 
‘lifting’ some of the penal measures in the sentence…Sentencers can, and 
sometimes do, order progress report and the review has heard that where 
this happens, it improves the likelihood of successful completion of 
community orders.129 A system which, like the DDTO, engages 
sentencers in the post-sentencing process and encourages them to focus 
more on the outcomes and implications of their sentences could help 
improve results, in terms of crime reduction and public confidence. 

CONSULTATION 

Whilst there was some support for the establishment of a community 
corrections board, the preponderance of opinion was not in favour of it. The 
Courts consulted were generally antipathetic. The County Court, for example, 

                                                 

128  Para 7.5. 
129  The Report noted here the Drug Testing and Treatment Order (DTTO) which has some similarities 

with the proposed Victorian Drug Treatment Order. 
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considered it preferable for an offender to come back before the court to be 
dealt with for breaches, especially in the higher courts where it was likely that 
the offender will be brought back before the same judge. The threat of further 
sentence on breach was regarded as significant. It was suggested that the court 
could engage the offender by maintaining the supervisory role. The Magistrates’ 
Court was also opposed to the board because, by excluding the Court from 
dealing with such matters, it would detract from the seriousness of the order 
and the importance of a court dealing with what is, in effect, a contempt of the 
Court by non-compliance with a Court imposed order. The Magistrates’ Court 
and the Criminal Bar Association noted that community corrections officers are 
able to exercise a considerable degree of discretion prior to commencing breach 
proceedings, a point also noted by CORE, which advised that applications for 
variation of orders are relatively rare. The proposal was also opposed by the 
Victoria Police on the grounds that it would reduce the accountability of the 
system and undermine the role of the judiciary. Other submissions raised 
concerns about the undesirability and impracticability of creating and servicing a 
new bureaucracy, the potential for offenders to take advantage or manipulate 
this extra step in the process, the limits to its power, the issues of appropriate 
membership, independence, accountability, natural justice and legal 
representation and others. If a Board were established, there was considerable 
opposition to a member of CORE being on the board because CORE would be 
a party to the breach proceedings. Mr Mark Pedley, of the Victorian Office of 
the Director of Public Prosecutions noted that the establishment of an 
administrative Board might lead to problems in respect of sentencing federal 
offenders because under Commonwealth law it is not possible to impose 
judicial functions on non-judicial persons. Thus a Board could not deal with 
breaches by Commonwealth offenders of intensive correction orders and 
community-based orders. This would therefore create difficulties in dealing with 
offenders sentenced under both Commonwealth and state provisions. 

Those who supported the concept of a Board thought that it might provide a 
useful mechanism to better regulate community corrections officers and to limit 
arbitrary decision-making, as well as speeding up official responses to breaches 
of orders.130 The West Heidelberg Community Legal Service suggested that it 
was necessary to have a body to look individually at the needs and problems 
encountered by offenders sentenced to often irrelevant or unresponsive 
intensive correction orders or community-based orders. It saw a role for the 
Board as well in providing systemic monitoring of breach rates.131 The 
Victorian Aboriginal Legal Service was supportive primarily because of 
problems that Aboriginal offenders have in complying with orders due to 
disadvantages such as illiteracy, innumeracy and with difficulty in understanding 
dates. It also thought that a Board might play a useful role monitoring breach 
                                                 

130  Criminal Bar Association. 
131  See Recommendation 9 above regarding the role of the Sentencing Advisory Council in this respect. 
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rates for particular groups of offenders in order to establish the causes of 
failure. DHS saw some merit in such a Board for the purpose of encouraging 
rapid and consistent decision-making, provided that it afforded offenders 
natural justice and did not contain a member of CORE. Victoria Legal Aid saw 
advantages in establishing a body which could take some load off the courts, 
free up court time and avoid legal costs. However, it was of the view that the 
offender should be given the choice of appearing before the Board or a Court.  

RECOMMENDATION 

The legal, logistical and practical impediments to establishing a Community 
Corrections Board as mooted in the Discussion Paper militate against taking 
this idea any further. However, some strong impressions emerged from the 
consultation process which may be worth pursuing. First, there is scope for 
further investigating whether some intermediate administrative/judicial process 
should be developed to deal with breaches of conditions of orders. As the 
Halliday Report noted, and as was argued in the Drug Court and Sentencing Options 
Discussion Paper, there is a great deal of merit in on-going judicial supervision and 
review.  

Mr David Daley, Director of Community Correctional Services, suggested to 
the Review that there might be scope to introduce a wider range of 
administrative responses to breaches of conditions which would take into 
account the circumstances, capacity and location of offenders, availability of 
services and cultural considerations to ensure an appropriate response to 
breach. The hierarchy of responses would include: no action, deferral 
(conditional or unconditional), a formal warning (verbal or written), case 
discussion chaired by a senior CCO (with offender, with significant other; with 
other agencies), a Centre Manager’s Review, chaired by Centre Manager with 
the offender where possible (re supervision level; community work), formal 
advice to the sentencing authority and finally, formal breach action. These are 
matters which are best taken up in the current Community Correctional 
Services Redevelopment.  

 

Recommendation 12:  

That a Community Corrections Board not be established but further 
investigation be undertaken as to whether an intermediate 
administrative/judicial process should be developed to deal with breaches of 
conditions of orders. 

 

BREACH OFFENCES 

In the course of consultations relating to the proposed Drug Court the issue of 
the procedures for breaches of community orders was raised. Under current 



Pathways to Justice Chapter 4 – Sentencing Options 

 116

law, a breach of a combined custody and treatment order (s.18W), an intensive 
correction order (s.26), a suspended sentence (s.31), a community-based order 
(s.47) and a conditional release order (s.79), whether for failure to comply with a 
condition of the order or for committing a further offence, amounts to a further 
offence, the maximum penalty for which is a Level 10 fine.132 

These, or similar provisions were progressively introduced into Victorian 
legislation since the 1980s to deal with problems which have arisen in relation to 
probation and other supervisory orders, primarily concerning: 

• the need to identify a person or class of person whose responsibility it 
was to respond to the breaching behaviour; 

• the need to have clear time limits within which action could be taken in 
respect of the breach; 

• the need to maintain control over the order by the supervising agency. 

It appears from the consultation process that the purpose of the breach offence 
is procedural rather than punitive, that is, it is a mechanism to allow the person 
to be brought back before the court rather than to punish him or her for the 
breaching behaviour. Section 47 of the Sentencing Act 1991 (Vic) is typical: 

1  If at any time while a community-based order is in force the offender fails 
without reasonable excuse to comply with any condition of it or with any 
requirement of the regulations made for the purposes of this Subdivision, 
the offender is guilty of an offence for which he or she may be proceeded 
against on a charge filed by a prescribed person or a member of a 
prescribed class of persons. 

1A  A proceeding for an offence under sub-section (1) may be commenced at 
any time up until 3 years after the date on which the offence is alleged to 
have been committed. 

2  Despite anything to the contrary in the Magistrates' Court Act 1989-- 

(a)  on the filing of a charge referred to in sub-section (1), an 
application under section 28(1) of that Act for the issue of a 
summons to answer to the charge or a warrant to arrest may be 
made to the registrar at any venue of the Magistrates' Court; 

(b)  a summons to answer to the charge issued on an application 
referred to in paragraph (a) must direct the defendant to attend--  

(i)  at the proper venue of the Magistrates' Court, if the 
community-based order was made by the Magistrates' Court; 
and 

                                                 

132  This mechanism is used in most other Australian jurisdictions for breach proceedings. 
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(ii)  at the Supreme Court or the County Court, if the 
community-based order was made by that court-- 

to answer the charge; 

(c)  a warrant to arrest issued on an application referred to in paragraph 
(a) authorises the person to whom it is directed to bring the 
defendant when arrested before a bail justice or before the court by 
which the community-based order was made to be dealt with 
according to law. 

3  Despite anything to the contrary in this or any other Act or in any rule of 
law, the Supreme Court or the County Court may, if the community-
based order was made by it, hear and determine without a jury an offence 
against sub-section (1) and, subject to any rules of court, the practice and 
procedure applicable in the Magistrates' Court to the hearing and 
determination of summary offences applies so far as is appropriate to the 
hearing of the offence. 

3A  If on the hearing of a charge under sub-section (1) the court finds the 
offender guilty of the offence, it may impose a level 10 fine. 

It was indicated to the Review that these provisions were introduced and 
refined over the years to deal with a host of procedural and technical problems 
in dealing with breaches and getting offenders to court in a speedy and efficient 
manner. Historically, the lack of such a simple mechanism had resulted in 
offenders not being brought to court quickly or at all, or, when brought to 
court, being not being dealt with effectively due to deficiencies in the law. If any 
changes are introduced, it is imperative that they not make the work of 
correctional officers and the courts any more difficult. 

However, the current breach provisions are problematic because they create a 
triple jeopardy situation for offenders who breach conditional orders by 
committing further offences. This occurs because they can be dealt with: 

• for the original offence which brought them before the court; 

• for the offence created by the breach of the order; 

• for the offence which breached the order. 

Discussions with judicial officers, legal practitioners and correctional services 
staff indicate that in the majority of cases, the sanction for the offence created 
by the breach of the order is dealt with by a small fine, while the substantive 
sanction is a combination of the re-sentencing for the original offence and the 
sentence for the breaching offence. In the case of breaches for failure to 
comply, the sanction for the offence created by the breach also tends to be 
nominal. The issue is whether the desired objective, ie bringing the offender 
before the court can be achieved by a different procedure. The Magistrates’ 
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Court recommended that the offence of ‘breaching a suspended sentence’ for 
example, be abolished.133  

The ‘breach offence’ mechanism for dealing with breaches of conditional orders 
is not used in the Children and Young Persons Act 1989, which only requires that 
the offender be brought back to court to be dealt with for the original offence. 

The following provision, relating to probation orders, is typical of the process. 
Section 160 of the Children and Young Persons Act 1989 provides that: 

1  If- 

(a)  a person has been placed on probation under section 158; and 

(b)  at any time during the probation period it appears to the Court or 
to the Secretary that the person has failed to observe any condition, 
or amended condition, of the probation order-- 

the Court or the Secretary may cause the person … to be served, by post 
or otherwise, with a notice to appear before the Court at a specified time. 

2  If-- 

(a)  a notice is served on a person under sub-section (1) and the person 
fails to appear before the Court at the time specified and the Court 
is satisfied that the notice has come to the attention of the person; 
or  

(b)  service of a notice under sub-section (1) cannot be effected-- 

the Court may direct that a warrant to arrest the person be issued. 

3  If-- 

(a)  a person has been placed on probation; and 

(b)  the person is brought or appears before the Court (whether a 
notice under sub-section (1) has been issued or not); and 

(c)  the Court is satisfied that the person has failed to observe any 
condition, or amended condition, of the probation order-- 

the Court may--  

RECOMMENDATION 

There is some merit in reforming breach proceedings by de-criminalising the 
offence of breach of order, but at the same time, ensuring that offenders can be 
expeditiously and effectively brought back before the courts without imposing 
                                                 

133  It recommended that breach proceedings be commenced by way of application, such application to be 
served prior to sentencing on breaching offences and be proved by a finding of guilt in relation to the 
breaching offences. On breach, the breach proceedings be determined with the sentencing of the 
breaching offences.  
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unnecessary, time-consuming and complex procedures for either the courts or 
the correctional authorities. The Sentencing (Amendment) Bill 2001 introducing the 
Drug Treatment Order attempts to implement this paradigm in clauses 18ZL 
and 18ZN which simply empower the court to respond to alleged breaches of 
conditions by failing to comply or by further offending without creating 
offences of breach.  

The legislation might provide as follows: 

1 If at any time while a [combined custody and treatment order (s.18W), an 
intensive correction order (s.26), a suspended sentence (s.31), a 
community-based order (s.47) and a conditional release order (s.79)] is in 
force, it appears to a prescribed person or a member of a prescribed class 
of persons that the offender has failed without reasonable excuse to 
comply with any condition of it or with any requirement of the 
regulations made, the offender may be brought before  

(a) the proper venue of the Magistrates' Court, if the order was made 
by the Magistrates' Court; and  

(b) the Supreme Court or the County Court, if the community-based 
order was made by that court  

2  An application to bring the person before the court may be made by a 
prescribed person or a member of a prescribed class of persons. 

3  An application under sub-section (1) may be made at any time up until 3 
years after the date on which the failure to comply is alleged to have been 
committed. 

4  An offender may be brought before the Court by way of notice served 
under the Regulations or by way of summons or arrest to be dealt with 
according to law. 

5  If the Court is satisfied beyond reasonable doubt that the offender has 
failed to comply with a condition of an order by committing an offence 
punishable by imprisonment, it may [see powers of court] 

6 If the Court is satisfied on the balance of probabilities that the offender 
has failed to comply with the conditions of the order it may ….[see 
powers of court] 

 

Recommendation 13:  

That a breach of a conditional order no longer be a criminal offence. 
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SUSPENDED SENTENCES 

BACKGROUND 

Suspended sentences were introduced into Victoria in the mid-1980s by the 
Penalties and Sentences Act 1985. They were preceded by a short Discussion Paper 
produced by the Attorney-General’s Department in May 1985 which noted that 
this disposition was used in Australia and elsewhere, that it was a sanction 
which ought to be available to the courts and that its introduction would be 
entirely consistent with the principle that imprisonment be a sanction of last 
resort. 

The suspended sentence, as introduced by sections 20 to 24 of the Penalties and 
Sentences Act 1985 (Vic) was intended as a substitutional sanction, for it requires 
that the court first be satisfied that a sentence of imprisonment is warranted in 
all the circumstances, before it imposes a sentence of imprisonment and then 
suspends it. In the 1985 legislation the maximum period of suspension was 
twelve months, but this period was extended to two years by the 1991 Act134 
and to three years in the higher courts by the 1997 legislation. 

The suspended sentence is paradoxical in two senses. First, it requires the court, 
after having taken into account the statutory limitation on the use of sentences 
involving confinement, to form a considered view that imprisonment for the 
whole term is actually necessary in order to be free then to decide that all or part 
of it need not be served in custody. The factors which courts have taken into 
account in deciding whether or not to suspend a sentence of imprisonment 
include the fact that the offender has no prior convictions, or the prior 
convictions carry little weight, is young, aged, or has not been imprisoned 
before, is ill, has the care of young, dependent children, has steady continuing 
employment or is likely to be rehabilitated if not sent to prison. Yet these are 
the same kinds of factors which courts are required to take into account when 
deciding whether a prison sentence is warranted at all. The logic of requiring a 
sentencer first to consider that no sentence other than imprisonment is 
warranted, and then to look at a number of factors again to decide whether or 
not to suspend it has been questioned. 

Secondly, although the sentence is, in theory, the greatest penalty that the courts 
can impose, short of immediate imprisonment, there are no restrictions placed 
upon the offender’s time or resources. 

It is this latter aspect which could be seen to be problematic. Though the courts 
have insisted that the suspended sentence is to be regarded as a very significant 
punishment and not merely a ‘soft option’ in the public mind the offender 
awarded such a sentence is regarded as ‘getting off’, ‘walking free’ or as having 
received a slap on the wrist. The courts are ambivalent about the punitive effect 
                                                 

134  See Sentencing Act 1991 (Vic), s 27. 
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of the suspended sentence. In the case of Elliott v. Harris (No. 2), Bray CJ of the 
Supreme Court of South Australia observed:135 

So far from being no punishment at all, a suspended sentence is a 
sentence of imprisonment with all the consequences such a sentence 
involves on the defendant’s record and his future, and it is one which can 
be called automatically136 into effect on the slightest breach of the terms 
of the bond during its currency. A liability over a period of years to serve 
an automatic term of imprisonment as a consequence of any proved 
misbehaviour in the legal sense, no matter how slight, can hardly be 
described as no punishment. 

On the other hand, there are courts which regard the metaphorical sword 
hanging over the head of the offender as a hollow threat. Writing about a 
similar form of sentence recently introduced in Canada,137 one judge has said: 

This metaphor [Sword of Damocles] exaggerates the severity of a 
conditional sentence. Even if a conditional sentence could be equated to 
a sword, it does not hang by a thread, but by a rope, And the only way 
that this rope can break is if the offender himself cuts it. And with each 
passing day of the sentence, the ‘sword’ shrinks until it finally becomes a 
butter knife.138 

The confusing nature of substituted sentences such as suspended sentences, 
intensive correction orders and the proposed home detention order has 
contributed in part to a reduction in public confidence in the criminal justice 
system. There is some evidence of a conflict between judicial perceptions of the 
severity of sentences and that of the public.139 When a sentence of 
imprisonment is imposed by a court, the public usually expects it, or a 
substantial part of it, to be served in penal custody. The answer to this concern 
is not necessarily to increase the number of custodial sentences, but to remove 
substitutional sanctions from the sentencing hierarchy. The high level sentences 
which are intended to divert offenders from imprisonment should be sentences 
in their own right which could only be imposed when the court is seriously 
considering the imposition of a sentence of imprisonment. The sentences put in 

                                                 

135 (1976) 13 SASR 516, 527. 
136 In Victoria, imprisonment upon breach is not automatic, but there is a presumption that the sentence of 

imprisonment will be executed. 
137  A conditional sentence. 
138  R. v. Brady [1998] AJ No. 39 (Alberta Court of Appeal). 
139  The Pearson Report attempted to gauge perceptions of severity of community-based sanctions amongst 

judicial officers, community corrections staff, victims of crime and offenders. They all ranked home 
detention as the most severe, but whilst judicial officers ranked the suspended sentence as the next most 
severe, victims of crime ranked it as the least severe and offenders ranked the suspended sentence as 
moderately severe: Pearson 1999, p. 40. The Review noted that ‘comments from victims of crime (and 
other responses) provide further indication that suspended sentences are viewed as ‘no punishment’ at 
all. 
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their place must constitute a genuine penalty, as outlined above: community 
work, home detention, a fine or supervision. 

In the Discussion Paper, the Review indicated its preference for the total 
abolition of the suspended sentence. However, it recognised that implementing 
such a recommendation carried with it a significant risk of an escalation of 
prison numbers if (a) sentencers imposed sentences of imprisonment in each 
case where previously a suspended sentence were imposed, or (b) sentencers 
instead imposed conditional sentences such as intensive correction orders, 
community-based orders and the like. It suggested that restrictions be placed 
upon its imposition and that its length be restricted to two years. 

In 2001, the New Zealand Government announced that it was intending to 
abolish the suspended sentence and to make use of a range of alternatives to 
imprisonment, including home detention. In the United Kingdom, the Halliday 
Review was urged to expand the use of the suspended sentence by removing 
the pre-requisite that it only be imposed in ‘exceptional circumstances’.140 The 
Halliday Review disagreed, stating:141 

If an offence, and previous convictions, mean that a prison sentence has 
to be passed, because no other sentence would be adequate, a decision 
not to impose it in practice, so that – provided no further offence is 
committed while the sentence is in force – the offender entirely escapes 
punishment, does need to be reserved for exceptional circumstances. 
Otherwise, the force of a custodial sentence will be lost along with the 
importance of reserving it for cases where no other sentence will do. If a 
court is as confident as it can be that the offender has a low risk of re-
offending, but needs a tough punishment because of the seriousness of 
the offence, it can use its judgment to find the right balance. 

In contrast to the moves away from suspended sentences in New Zealand and 
its retention in the United Kingdom, the New South Wales’ Government, 
following the recommendations of the New South Wales Law Reform 
Commission,142 re-introduced the suspended sentence in 2000 under the Crimes 
(Sentencing Procedure) Act 1999 because it believed that there was a gap in the 
range of options available to the courts. It was suggested that there were 
‘situations, conceivably limited in number and scope, where a suspended 
sentence of imprisonment would be the preferred sentencing option.’  

Under New South Wales law, the sentence cannot be any longer than two years 
and the operational period cannot exceed the term of the sentence. On breach 

                                                 

140  Powers of Criminal Courts (Sentencing) Act, 2000 (UK). 
141  Para 5.16. 
142  Sentencing (Discussion Paper No. 33), 1996, para. 9.62. 
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the offender may be sent back to gaol or the court may order that the sentence 
be served by way of periodic detention or home detention.  

In 2000, the High Court of Australia reviewed the law of suspended sentences 
in Western Australia in the case of Dinsdale.143 Noting its controversial 
nature,144 its popularity and the criticisms made of it, Kirby J. emphasised the 
need to keep separate its two components, namely the imposition of a term of 
imprisonment, and the suspension of it where that is legally and factually 
justified. Few Parliaments have expressly stated the criteria for the suspension 
of terms of imprisonment. Some courts have suggested that a major 
consideration should be the effect that the order would have on the offender’s 
rehabilitation. Others have stated that a court should not be so confined, but 
must look at all of the circumstances of the case. The High Court took the view 
that it was an error to ‘limit the exercise of the discretion to suspend a sentence 
of imprisonment by reference wholly, mainly or specially, to the effect which 
suspension would have on rehabilitation of the offender’.145 What was required 
was that the same considerations, relating both to the offence and the offender, 
that were relevant for the imposition of a term of imprisonment, need to be 
revisited in deciding whether to suspend that term. In other words, these factors 
need to be ‘double weighted’. The High Court has thus re-affirmed the value of 
the suspended sentence in Australia. 

CONSULTATION 

In releasing the Sentencing Review Discussion Paper, the Attorney-General 
ruled out the abolition of suspended sentences. The consultation process 
revealed abundant support for retention of the suspended sentence in the 
sentencing armoury, particularly from the higher courts and the Magistrates’ 
Court, the  Criminal Bar, Victoria Legal Aid and the correctional authorities. 
The main objections to its abolition were that: 

• in appropriate cases the suspended sentence does have a place in the 
sentencing hierarchy for offenders who have committed serious offences, 
who do not need a program intervention, who might have limited or no 
prior criminal record, who have already shown themselves to be 
rehabilitated, but yet who warrant a term of imprisonment; 

• restricting suspended sentences to two years would unduly limit the 
discretion of the higher courts who were using the sentence appropriately 
for serious cases; 

                                                 

143  [2000] HCA 54;115 A Crim R 558. 
144  In particular the dangers of sentence escalation and the fact that it is often regarded as no punishment at 

all. 
145  [2000] HCA 54, para 84, per Kirby J,  
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• rather than regarding the suspended sentence as merely a threat, many 
judicial officers considered that the suspended sentence was a real and 
substantial sentence properly imposed as a substitute for a sentence of 
imprisonment. For the more serious cases dealt with in the higher courts 
it was considered imperative that the ability to impose longer sentences 
be maintained because of the seriousness of the offences which came 
before the courts. To limit the length of suspended sentences to two 
years was felt to unduly limit the courts’ discretion. 

A number of consultees noted that the suspended sentence was not ideal for 
young offenders because it offered them no support during the sentence, 
exposed them to a high risk of failure, and combined with the presumptive 
imprisonment on breach (with no option of a sentence to a youth training 
centre), would mean that many would end up in an adult prison.146 

Criteria for imposition 

The Discussion Paper suggested that the suspended sentence in Victoria had 
produced a net-widening effect and suggested that consideration be given to 
introducing criteria to limit its use, for example ‘exceptional circumstances’, as is 
the case in the United Kingdom, or ‘personal hardship’. This recommendation 
received very limited support.147 Nor was there support for reducing the term. 
On the contrary, some judicial officers suggested that it be increased to five 
years in the higher courts. For the reasons stated in relation to recommendation 
10 above, the Review would not support such an extension. Though the Review 
remains of the opinion that some restriction on the use of suspended sentences 
is warranted in the light of the evidence that they have been used excessively 
and, at times, inappropriately, it does not recommend restricting their use. 

Conditions 

One response to the criticism that the suspended sentence has no, or limited 
punitive value, was that a form of conditional suspended sentence be 
introduced, as it has in many other jurisdictions. A number of judicial officers 
and the Criminal Bar Association expressed the view that allowing conditions to 
be attached would make the order more useful by allowing the combination of 
punitive and rehabilitative aspects of sentence. This would assist in bridging the 
punitive ‘gap’ between imprisonment and the unconditional suspended sentence 
so that it would have some punitive component.  

                                                 

146  DHS submission; Magistrates’ Court submission (‘vehemently opposed’ to restricting eligibility) and see 
further below. 

147  E.g Victoria Police, West Heidelberg CLS. DHS queried whether ‘exceptional circumstances’ would, for 
example, offenders with multiple needs, psychological or psychiatric problems, intellectual disabilities 
and drugs. 
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The argument was made that a community-based order or an intensive 
correction order of themselves, and because of their time limitations, did not 
carry the authority of a punitive sanction and could therefore not be imposed 
for the more serious class of offence. On the other hand, the program and 
other conditions which these orders contained were considered to be very 
useful where offenders required some treatment or other intervention which 
addressed the causes of their offending behaviour. 

The Discussion Paper (p.62) considered this option, but rejected it on the basis 
that it would invite sentence escalation, as well as creating considerable 
confusion between the community-based order, the intensive correction order, 
a conditional suspended sentence and a suspended sentence without conditions. 

However, during the course of consultation it was noted by a number of 
contributors to the debate that sentencers were creating a de facto conditional 
suspended sentence by combining different orders in cases where the offender 
had been convicted of more than one offence. Though a suspended sentence 
can be combined with a fine and may also be coupled with other orders in 
addition to sentences such as restitution, compensation or cancellation or 
suspension of a driver’s licence, it cannot be combined with any other sentence 
in relation to a single count. The only way that a suspended sentence can be 
accompanied by a degree of supervision or control is where multiple offences 
have been charged and where a community-based order is an appropriate 
sentence for the other offence. Breach of the community-based order may not 
necessarily amount to a breach of the suspended sentence. 

Data obtained from the Courts Services Branch of the Department of Justice 
show the pattern of use of suspended sentences in the higher courts in Victoria 
between 1997 and 2000. They show that in nearly 20% of cases, another 
sanction is combined with the suspended sentence, though the majority of these 
are fines. 

Use of suspended sentences in higher courts 1997 – 2000148 

Wholly suspended   950 

Partly suspended   327 

SS and ICO     12 

SS and CBO      52 

SS and fine   171 

SS and adjournment    29 

                                                 

148  Data provided by the Court Services Branch, Department of Justice. No data were available for the 
Magistrates’ Court. 
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The question is whether the de facto practice which has emerged should be 
recognised in law.  

The Halliday Review in the United Kingdom considered the possibility of 
combining a suspended sentence with a community sentence, as happens in 
Europe, but rejected the idea in favour of presumptive imprisonment on breach 
(para 5.17). Canada introduced a ‘conditional sentence’ in 1996. This allows a 
judge, as an alternative to imprisonment (ie having imposed a sentence of 
imprisonment) to allow an offender to serve two years (less one day) in the 
community, subject to a conditional sentence order.149 Its core conditions 
require the offender to be of good behaviour, appear before the court when 
required, report to a supervisor, remain within the jurisdiction and notify of 
changes of address. The optional conditions are that the offender abstain from 
alcohol or drugs, abstain from owning or possessing a weapon, provide for 
support or care of dependants, up to 240 hours of community service, attend an 
approved treatment program and comply with any other reasonable condition 
that the court considers desirable for securing good conduct and preventing 
repetition of offence. On breach the court may take no action; change the 
optional conditions; suspend the order and direct that the offender to serve a 
portion of the unexpired sentence in custody; or terminate the order and direct 
that the offender to be committed to custody until the expiration of the 
sentence. 

The conditional sentence has proved to be as controversial and popular in 
Canada as it has been elsewhere. The evidence there is that since its 
introduction, the incarceration rate has not declined and the sentence is being 
used for offenders who would otherwise have received probation.150 In the case 
of Proulx [2000] 1 S.C.R. the Supreme Court of Canada distinguished 
conditional sentences from probation on the basis that a suspended sentence 
should contain a punitive as well as rehabilitative element, that is, it should be 
more restrictive. 

Conditional suspended sentences are not possible in New South Wales, 
Queensland or Western Australia. However, in South Australia a bond may be 
added to a suspended sentence (Crimes (Sentencing) Act 1988, s.38) which may 
contain the following conditions: 

(a)  a condition requiring the defendant to be under the supervision of a 
community corrections officer for a specified period; or  

(b)  a condition requiring the defendant to reside with a specified person or in 
a specified place or area; or  

                                                 

149  Gemmell, J. ‘Conditional Sentences’ in Roberts, J.V. and Cole, D.P. (eds), Making Sense of Sentencing, 
Toronto, University of Toronto Press, 1999. 

150  John Howard Society of Alberta, (2000) Vol 17 (2) Reporter. 
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(c)  a condition requiring the defendant not to reside with a specified person 
or in a specified place or area; or  

(d)  a condition requiring the defendant to perform a specified number of 
hours of community service; or  

(e)  a condition requiring the defendant to undergo medical or psychiatric 
treatment in accordance with the terms of the bond; or  

(f)  a condition requiring the defendant to abstain from drugs of a specified 
class or from alcohol. 

The Sentencing Act 1997 (Tas), s.24 provides that a suspended sentence may be 
conditional, those conditions being such ‘as the court considers necessary or 
expedient’. In Tasmania about half of all custodial sentences were suspended in 
2000. In the Supreme Court, half were wholly suspended and half partly. In the 
Courts of Petty Sessions, 85% of suspended sentences were wholly suspended. 
In the Supreme Court, 55% of wholly suspended and 47% of partly suspended 
sentences were combined with probation or some other order: 29% with 
probation; 12% with community service, 9% with compensation order and 2% 
with fines or other conditions.151 

Conditional suspended sentences must be considered in the context of their 
sentencing and correctional environment. In some jurisdictions, the conditions 
which can be attached are the only means by which orders such as community 
work are available. In others, the conditions are limited in scope. In Victoria, 
the conditions which could be attached would effectively replicate existing 
independent sanctions such as community work and the various program 
orders. Though Victorian courts are, in effect, creating conditional suspended 
sentence by combining different sentences where there is more than one 
offence, the Review believes that the dangers of sentence escalation are too 
great and that the status quo remain, but that no restrictions be imposed on the 
ability of the courts to combine orders in appropriate cases. 

 

Recommendation 14:  

That the conditional suspended sentence not be introduced as a sentencing 
option. 

 

Breach 

The Discussion Paper noted that in 1997, the provisions for breach were 
tightened as a result of public concern that offenders were being treated too 
leniently. Whereas previously courts had flexibility in dealing with breaches, the 
                                                 

151  Information kindly provided by Professor Kate Warner of the Faculty of Law, University of Tasmania. 
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legislation now makes it mandatory for a court to restore the sentence held in 
suspense and can only exercise a discretion not to do so ‘if the court is of the 
opinion that it would be unjust to do so in view of any exceptional 
circumstances that may have arisen since the order suspending the sentence was 
made’ (Sentencing Act 1991 (Vic), s.31(5A)).  

Exceptional circumstances provisions were introduced in the combined custody 
and treatment order, the intensive correction order and the suspended sentence 
to stop the law falling into disrepute.152 In Kent v Wilson 24 March 2000 Hedigan 
J ruled that: 

Exceptional circumstances included the defendant being in a coma or 
suffering other serious illness, the defendant suffering loss of mental 
capacity, the destruction of a minimum or medium security prison by 
flood or earthquake so that the return of the defendant to a maximum 
security prison would be inappropriate. Mere changes in personal 
circumstances such as finding a job or accommodation would not 
amount to exceptional circumstances. 

This ruling represented a narrow interpretation of the law. Commenting on this 
judgment, Richard Edney has argued that it ignores the social reality of 
offenders. 

As any practitioner with a substantial practice in criminal law would be 
aware, the great majority of individuals subject to the criminal justice 
system are people on the social, economic and political margin. For them, 
the basic ‘stuff’ that most people in the community take for granted or 
expect – employment, residence, long-term relationships and an ability to 
achieve all three at once – are typically difficult ends to achieve.153 

The Discussion Paper raised the issue whether the exceptional circumstances 
requirement be repealed and replaced by a re-sentencing provision, particularly 
in view of its conclusion that the suspended sentence was inappropriately used 
and that part of the cause of the increase in the prison population was the 
increase in offenders gaoled for breaching such orders because of the 1997 
amendments.  

There was overwhelming support for changes in the breach provisions along 
the lines outlined in the Discussion Paper154 though this was not unanimous.155 

                                                 

152  Edney, R. ‘Exceptional Circumstances and the Sentencing Act 1991: An Emerging Jurisprudence’ (2001) 
75(3) Law Institute Journal 50. 

153  At p. 53. 
154  See e.g. Winneke P, Phillips CJ., DHS (flexibility needed particularly for those with complex needs), 

Victoria Legal Aid, Victorian Aboriginal Legal Service, Criminal Bar Association, Magistrates’ Court. 
155  See e.g Chief Judge Waldron, Victoria Police (re-sentence on breach would undermine the effectiveness 

of the sentence, reward recidivist offenders and offend truth in sentencing), CORE. 
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It was almost universally held that it would be useful to provide courts with a 
wider discretion upon breach of a suspended sentence.  

There are a number of options which can be considered. One is to return to the 
law as it stood prior to 1997; namely that the court should restore the sentence: 

unless it is of the opinion that it would be unjust to do so in view of all 
the circumstances which have arisen since the suspended sentence was 
imposed, including the facts of any subsequent offence and, if it is of that 
opinion, the court shall state its reasons (s.31(7)). 

Another option is to restore the law as it stood prior to 1997, but with a better 
articulation of the factors which the court would be required to take into 
account when deciding on the action it should take on breach. An example of 
this is found in the Penalties and Sentences Act 1992 (Qld), s.147(3) which provides 
that: 

1  In deciding whether it would be unjust to order the offender to 
serve the whole of the suspended imprisonment the court must 
have regard to: 

(a) whether the subsequent offence is trivial having regard 
to: 

(i) the nature of the offence and the circumstances in 
which it was committed; and 

(ii) the proportion between the culpability of the 
offender for the subsequent offence and the 
consequence of activating the whole of the 
suspended imprisonment; and 

(iii) the antecedents and any criminal history of the 
offender; and 

(iv) the prevalence of the original and subsequent 
offences; and 

(v) anything that satisfies the court that the prisoner 
has made a genuine effort at rehabilitation since 
the original sentence was imposed, including, for 
example: 

(A) the relative length of any period of good 
behaviour during the operational period; and 

(B) community service performed; and 

(C) fines, compensation or restitution paid; and 

(D) anything mentioned in a pre-sentence report; 
and 

(vi) the degree to which the offender has reverted to 
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criminal conduct of any kind; and 

(vii) the motivation for the subsequent offence; and 

(b) the seriousness of the original offence, including any 
physical or emotional harm done to a victim and any 
damage, injury or loss caused by the offender; and 

(c) any special circumstance arising since the original 
sentence was imposed that makes it unjust to impose the 
whole of the term of suspended imprisonment. 

A third option is to provide the courts with a limited power to re-sentence. 
Under federal law, where an offender breaches, the court must reconsider the 
issue and re-sentence the offender. The court retains a wide sentencing 
discretion and there is no presumption that the custodial term will be activated 
or served consecutively on any other terms previously imposed. A fourth option 
can be found in Tasmanian law, where, under s.27(5) of the Sentencing Act 1997 
(Tas) a court may, on breach, impose a ‘substituted sentence’: ‘A substituted 
sentence may be any sentence that the court could have imposed on the 
offender had it just found the offender guilty of the offence in respect of which 
the suspended sentence was imposed, but no greater term of imprisonment is to 
be imposed by the substituted sentence than was imposed by the suspended 
sentence’. 

RECOMMENDATIONS 

The option favoured by the Review is a variation of option three, which is to 
provide the courts with a limited, but specified, power to re-sentence. Because 
of the serious nature of a sentence of imprisonment, the power to re-sentence 
should be limited to orders at the higher end of the sentencing hierarchy, 
namely an intensive correction order, a youth training centre order for young 
offenders or a drug treatment order (in the Magistrates’ Court and where the 
appropriate criteria are met). Allowing this flexibility on breach may produce the 
result that more suspended sentences are imposed on young offenders because 
of the reduction (but not total elimination) of the risk that these offenders will 
be sent to prison on breach rather than a youth training centre. 

In determining how to deal with an offender following breach, the court should 
be required to take into account the offender’s behaviour during the period of 
suspension. This accords with recommendation 11 and in conformity with the 
recommendation 13 above that a breach of a suspended sentence ought not to 
amount to a criminal offence.  

There is a presumption in the Sentencing Act 1991 that sentences should be 
served concurrently (Sentencing Act 1991 (Vic), s.16(1), though there are a 
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number of exceptions156 The breach provisions relating to suspended 
sentences, intensive correction order and combined custody and treatment 
order contain a presumption of cumulacy. In the course of consultation, it was 
suggested that the presumption of cumulation of sentences on breach unduly 
limit the sentencing discretion and there was considerable support for this 
proposition.157 

Consideration should also be given to articulating more clearly some of the 
criteria which could guide the courts in deciding whether or not to restore the 
sentence or revoke it and re-sentence. 

 

Recommendation 15:  

That s.31 of the Sentencing Act 1991 be amended so that breach of a 
suspended sentence does not amount to a criminal offence. 

 

Recommendation 16:  

That s.31(5A) be repealed. 

 

Recommendation 17:  

That s.31(5) be amended to add a sub-section (e) to the effect that a court 
may revoke the sentence and, subject to the conditions governing such orders 
impose an intensive correction order, a youth training centre order or a drug 
treatment order. 

 

Recommendation 18:  

That s.31(6)(b) be repealed.  

 

 

 

                                                 

156  Eg prison offences, escape offences, serious offenders, offences committed on bail and others. The 
presumption applies not only to suspended sentences, but to combined custody and treatment orders 
and intensive correction orders, whose provisions ought also to be similarly amended. 

157  Submission of the Magistrates’ Court. 
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Recommendation 19:  

That a new provision be added to s.31 to the effect that in determining how 
to deal with an offender following breach, court should be required to take 
into account the offender’s behaviour during the period of suspension. 

 

During the course of the consultation it was noted that there appeared to be an 
anomaly in the law relating to the partial restoration of a suspended sentence.158 
Section s.31(5) of the Sentencing Act 1991 allows a court in determining a charge 
relating to breach of a suspended sentence to restore part of the sentence or 
part sentence held in suspense. However, the section is silent as to what 
happens to the balance of the suspended sentence and it would appear that 
once a sentence has been re-activated (even if partially) then no further breach 
of the suspended sentence can be entertained. It was suggested that s.31(5)(b) 
be clarified to make it clear that where a partial restoration of a suspended 
sentence occurs, the remainder of the sentence remain suspended against any 
further breaches. 

 

Recommendation 20:  

That s.31(5)(b) be clarified to make it clear that where a partial restoration of 
a suspended sentence occurs, the remainder of the sentence remain 
suspended against any further breaches. 

 

PARTLY SUSPENDED SENTENCES AND IMPRISONMENT 
RELEASE ORDERS 

The Discussion Paper (p. 64) noted that partly suspended sentences play a small 
but important role in the sentencer’s armoury for those cases where no sentence 
other than imprisonment is justified, but where little else in the way of 
supervision, treatment or other intervention is required. The popularity of the 
partly suspended sentence is shown by the fact that it is imposed in over 20% of 
cases where suspended sentence are used in the higher courts. The Discussion 
Paper noted that short sentences (ie those of 6 months or less) are being 
imposed either by way of a straight sentence or as a component of a partly 
suspended sentence. It suggested that partly suspended sentences be retained, 
but in the form of a new order – an ‘imprisonment release order’, which would 
give the court power to impose a short term of imprisonment followed by a 
period of unsupervised release, similar to the Commonwealth’s recognisance 

                                                 

158  Submission of Victoria Police and Mr Edwin Batt, Magistrate. 
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release order. This suggestion was premised upon the breach provisions of 
suspended sentence remaining as they are now. 

There was little support for the notion of an imprisonment release order, 
primarily because of the general support for suspended sentences. The Review 
therefore recommends the retention of partly suspended sentences, subject to 
the changes in the breach provisions being implemented.  

 

Recommendation 21:  

That the provisions relating to partly suspended sentences not be repealed 
and replaced by an imprisonment release order provided that the 
recommended changes to s.31(5) are implemented. 
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INTENSIVE CORRECTION ORDER 

BACKGROUND 

The intensive correction order sits at the top end of the sentencing hierarchy. 
When introduced in the early 1990s it was intended as the major diversionary 
option for offenders who received short terms of imprisonment. 

If a person is convicted by a court of an imprisonable offence, and the 
sentencer is considering a custodial term and has received a pre-sentence report 
on the offender, the court may impose a sentence of imprisonment that does 
not exceed 12 months and order that it be served by way of ‘intensive 
correction’ in the community. The offender must agree to comply with the core 
conditions which require that  during its duration, the offender does not 
commit another imprisonable offence during the period of the order; reports to 
a nominated community corrections centre within two days of the order coming 
into force; reports to, or receives visits from, a community corrections officer at 
least twice a week; attends a specified community corrections centre for at least 
twelve hours a week for the purpose of performing unpaid community work for 
at least eight hours and spending the balance, if any, in counselling or treatment 
for psychiatric, psychological, drug or alcohol problems; notifies any change of 
address or employment; does not leave Victoria without permission; and obeys 
the lawful instructions of community corrections officers. 

These are similar to those that apply to community-based orders, save that the 
offender is obliged to report to or receive visits from a community corrections 
officer more frequently than with the latter and is obliged to perform 
community work or engage in other activities for a greater number of hours per 
week. Community work is a core condition in an intensive correction order, but 
is not so under a community-based order.  

The legislation provides that compliance with other special conditions may be 
ordered by the sentencer, if the pre-sentence report so recommends and the 
offender agrees. However, the special conditions may only pertain to a direction 
that the offender attend prescribed programs. These may be residential or 
community based and must be designed to address the personal factors that 
contribute to the offender’s criminal behaviour.  

As originally envisaged, in 1991, the target groups for the intensive correction 
order were the 80% of prisoners who had received sentences of 12 months or 
less. Currently some 40% of prisoners in custody are serving sentences of under 
12 months. Many of the short term sentences are for driving-related crimes, 
namely drink-driving and driving while disqualified, property offences and 
offences against good order. Over two-thirds of offenders with sentences of 
less than 12 months have had a prior term of imprisonment and are therefore 
considered too risky for release on a community-based order.  



Pathways to Justice Chapter 4 – Sentencing Options 

 135

Because the community-based order already allows for varying degrees of 
intensity of supervision, including the imposition of a supervision condition 
under Sentencing Act 1991 (Vic), s. 40 for at risk offenders, the intensive 
correction order is regarded as suitable only for those offenders who would be 
rejected for community-based orders because of their recidivism or high risk 
and who are realistically facing a short term of imprisonment. Minor offending, 
even if recurring, is not enough to justify an intensive correction order: ‘A court 
must not make an intensive correction order if the sentence of imprisonment by 
itself would not be appropriate in the circumstances having regard to the 
provisions of this Act’.159 Nor is it lawful to use the measure if the gravity of 
the offence warrants a term of imprisonment exceeding 12 months.160  

PROBLEMS WITH THE ICO 

The ICO is considered not to have been as successful as its proponents had 
expected, for the following reasons: 

• the substitutional nature of the sanction (its link with a sentence of 
imprisonment) has meant that some sentencers may be reluctant to 
impose it in cases where they believed that the offender required a high 
degree of supervision but where the offence itself may not have 
warranted imprisonment; 

• the program conditions have not been made available; 

• insufficient resources have been devoted to the sanction causing 
sentencers to lose confidence in it and declining to use it; 

• high breach rates, often a result of insufficient resources, result in a loss 
of confidence in the order; 

• the order may be too short for effective rehabilitation; 

• the breach conditions are too severe and inflexible; 

Short sentences of imprisonment are a significant problem for sentencers and 
correctional authorities. They are often too short for the correctional authorities 
to effectively deploy therapeutic or similar programs, especially when offenders 
are moved from prison to prison. The Halliday Review notes that in the United 
Kingdom, sentences of under one year are used mostly for the large number of 
persistent offenders with multiple problems, who have a high risk of re-
offending and whose offences and record are serious enough to justify a 
custodial sentence (para 3.1). Though most courts are generally antagonistic to 
short terms of imprisonment, sentencers often feel that they have no 

                                                 

159 Sentencing Act 1991 (Vic), s. 19(3). 
160 Sentencing Act 1991 (Vic), s. 19(3). 
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alternative, especially when most other options have been tried with that 
offender. 

ALTERNATIVES TO SHORT TERMS OF IMPRISONMENT 

Most jurisdictions are struggling with the problem of alternatives to short terms 
of imprisonment. Western Australia has attempted to abolish sentences of 
imprisonment of less than three months and is considering abolishing sentences 
of less than six months. New South Wales is also currently considering 
abolishing prison sentences of less than six months. These strategies are highly 
problematic. Anecdotal evidence from Western Australia is that following the 
abolition of sentences of three months or less, the number of three months and 
one day and four month sentences increased. Legal practitioners believe that the 
courts have also adopted more punitive remand practices: in order to provide a 
‘short sharp shock’ prior to sentence.161 Abolition of a discrete part of the 
sentencing range in this manner is undesirable because it leaves too large a gap 
in the sentencing continuum, a gap which is likely to produce counterproductive 
practices such as those seen in Western Australia.  

The intensive correction order is an order which could be the subject of some 
experimentation in terms of alternatives to imprisonment and Victoria might 
attempt to be more creative in this respect. Something needs to be done to 
increase the take-up rate of the intensive correction order (or a similar order) to 
reduce the number of short terms of imprisonment.  

Some jurisdictions have introduced home detention, both as a high end 
sentencing option and as a post-prison option. In 2001 the Victorian 
government introduced legislation to create a sentence of home detention, but 
the proposal was defeated in Parliament. Though this Report is not the place to 
re-open this debate, it should be noted that home detention is available as a 
sentencing option as a means of release from imprisonment in New South 
Wales, as a form of conditional suspended sentence in the Northern Territory, 
as a condition of bail in South Australia and Western Australia, where it is also a 
‘back end’ option. In Queensland it is a prison release option only.  

A review of the literature suggests that if used correctly, home detention can 
provide a useful sentencing option. It allows an offender in employment to 
maintain it and, where it is combined with community service, it can meet the 
sentencing aims of punishment and reparation to the community. If combined 
with conditions of treatment, counselling or education, it can also be used as a 
sanction which addresses the causes of offending behaviour. It is also less 
disruptive of family life than full time imprisonment and may decrease the 
contaminatory effects of imprisonment.  

                                                 

161  Mr Neal Morgan, Crime Research Centre, University of Western Australia, personal communication. 
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On the other hand, it may operate inequitably by favouring offenders with 
homes, or with stable and supportive home environments, over those who do 
not. It may be less expensive than imprisonment, but only if it operates as a true 
alternative and where the numbers on the program are sufficiently high to 
amortise the cost of the infrastructure. The evidence is that the breach rates are 
no higher than they are for existing community-based orders and that offenders 
on home detention, if properly monitored, pose less risk to the public than 
those on other conditional orders.  

In the context of a major overhaul of the intensive correction order, serious 
consideration should be given to re-examining the value of home detention as a 
diversionary option, preferably on a pilot basis. 

A variant of the home detention order is the ‘curfew order’. Curfew orders 
require a person to remain at specified places for a specified period.. They are 
generally of short duration and for limited periods in each day.162 They can be 
independent orders or attached as conditions of other orders and are often 
monitored electronically.  

A recent study in England of curfew orders found that they were mostly used 
by Magistrates’ Court and were still comparatively rare (375 orders, cf 2,900 
probation orders, 2,400 community service orders, 900 combination orders and 
2,800 custodial orders).163 The study found that they were used mostly for 
offences of theft, handling, burglary and driving whilst disqualified and that 
80% were successfully completed. They tended to be used at the same level as 
community service orders, combination orders and custody rather than fines 
and bonds. The average cost of a curfew order with electronic monitoring was 
less than for a probation order but more than a community service order.  

Other jurisdictions, such as New South Wales, have sentences of periodic 
detention, which is a form of intermittent imprisonment and which has only 
been partly successful in diverting offenders from imprisonment. Its advantages 
in terms of diversion are said to be outweighed by the problems of non-
compliance, lack of effectiveness and the difficulties in running a scheme which 
imposes a very heavy burden upon the custodial facilities in terms of processing 
prisoners’ frequent entry and exit from custody. In New South Wales, the use of 
periodic detention is declining, dropping from 1,409 orders in 1995 to 1,074 in 
2001.164 

                                                 

162  E.g. under s.37 Power of Criminal Courts (Sentencing) Act 2000 UK) a curfew order can be made in relation 
to any offences of which a person is convicted. It requires the person to remain, for periods specified in 
the order, at a place so specified. It cannot exceed 6 months, cannot be for less than two hours or more 
than twelve hours in any one day. It must not interfere with work or schooling. 

163  Mortimer, E and May, C., Electronic Monitoring of Curfew Orders: The Second Year of the Trials, Home Office 
Research and Statistics Directorate, Research Findings, No. 66, 1998. 

164  New South Wales, Legislative Council, Select Committee on the Increase in Prisoner Population: Final Report, 
Parliamentary Paper No. 924, November 2001, p. 120. 
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The recent Report of the New South Wales Legislative Council into 
imprisonment in that state suggested that serious consideration be given to the 
establishment of bail and probation hostels with intensive supervision for 
inmates suitable for diversion from imprisonment who require a structured, 
supervised and supportive environment in the community. The Report noted 
that the Department of Corrective Services in New South Wales ‘lacked 
enthusiasm for the concept’ because of the dangers of net-widening and its 
purported ineffectiveness in other jurisdictions.165 

The Halliday Review’s response to short sentences was to recommend ‘custody 
plus’ options, that is sentences which combine custodial and non-custodial 
elements. Victoria already has forms of such sentence, such as a three month 
period of imprisonment followed by a community-based order (Sentencing Act 
1991, s.36(2)) and the partly suspended sentence, both of which are only 
moderately used. These ‘shandy’ sentences have problems of administration, 
cost, public confidence and transparency.  

CONSULTATION 

There was general agreement that the intensive correction order was less 
effective than desirable in reducing short terms of imprisonment, but there was 
no consensus as to the reasons for this or the best means of remedying its 
faults. 

Link to imprisonment 

In accord with its views on the undesirability of substituted sentences (see 
recommendation 8) above, the Discussion Paper suggested that the intensive 
correction order be related to imprisonment, but not linked to it. That is, it 
should be regarded as a sentence in its own right, not as a means of serving a 
sentence of imprisonment. 

There were mixed views about the link with imprisonment.  

On the one hand there were those who believed that the order should remain a 
prison sentence because of the symbolic value for victims in the fact that the 
offender has at least nominally been awarded a sentence of imprisonment.166 
On the other hand there were those who believed that the nexus with 
imprisonment deterred sentencers from imposing the order. The submission of 
the Magistrates’ Court nicely reflects this polarisation of views: 

Approximately half the Magistrates agreed that the nexus between 
imprisonment and ICOs ought to be severed. A number of reasons 
supporting this view were offered, the most significant being that: 

                                                 

165  New South Wales, Legislative Council, 2001, pp. 110 and 141, citing research by Professor Tony Vinson 
and Dr Eileen Baldry of the University of New South Wales. 

166  E.g County Court judges consultation. 
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The link reduces the range of offences for which an ICO can be 
properly used and means that persons who may benefit from the 
intensive support, and for whom such support may lead to a real 
reduction in offending, are not capable of being placed on such an 
order because the nature of the offending does not warrant 
imprisonment or imprisonment of the duration that would allow 
the order to have effect. 

Further, the nexus curtails a sentencer’s ability to be flexible when 
considering a sentence aimed at reducing the risk of reoffending. The 
very nature of the offending, recidivism, risks of further reoffending and 
risks to health might justify the intervention of an order such as an ICO 
even though a term of imprisonment would not normally be considered. 

The contrary view, namely that the nexus be retained, was supported by the 
following arguments: 

• The imposition of a term of imprisonment lends weight to the penalty, 
emphasising the seriousness with which the offending has been 
considered 

• The offender is left in no doubt about the consequences of a breach 

• The imposition of a term of imprisonment differentiates between an ICO 
and CBO; and in particular, differentiates between the more punitive aim 
of an ICO and rehabilitative aim of a CBO. 

The Fitzroy Legal Service suggested that if the nexus remained, the definition of 
‘imprisonment’ should be expanded to include a youth training centre order. 

Although the arguments are delicately poised, the Review remains of the view 
that substituted sentences ought be restricted and that in the case of the 
intensive correction order, the nexus with imprisonment should be severed. 
However, the legislation should ensure that the intensive correction order 
should only be imposed where a sentence of imprisonment is being seriously 
considered.  

 

Recommendation 22:  

That the intensive correction order should be regarded as a sentence in its 
own right and not as a means of serving a sentence of imprisonment but 
should only be imposed where a court is considering sentencing the offender 
to a term of imprisonment. 

 

Conditions 

The Discussion Paper suggested that the community work component of the 
intensive correction order remain mandatory in order to distinguish it from the 
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community-based order, where community work is optional. During the 
consultation period it was suggested that the intensive correction orders were 
very onerous and relatively inflexible, which was one of the reasons for the high 
breach rates. It was suggested though the number of hours required was not in 
need of reform, the order could be made more attractive and practical by 
allowing the hours to be served more flexibly (ie not necessarily 8 hours each 
week) over the period of the order and by allowing the hours to be scaled back 
if the offender shows progress.167 This could be done by delegating the 
discretion to CORE or by application for a variation of the order to the 
court.168 

 

Recommendation 23:  

That s.20(1)(d) of the Sentencing Act 1991 be amended by permitting the hours 
of community work to be served over the period of the order at the 
discretion of Community Correctional Services and to be tapered off after a 
pre-determined portion of the order has been served. 

 

The Discussion Paper also suggested that one or more of the program 
conditions be mandated. At present, the program conditions are optional. This 
would restore the order to its intended form when it was established, which was 
a mixture of punitive and rehabilitative components. Part of the reason why the 
intensive correction order is under-utilised is the lack of credible programs to 
address the offender’s crimogenic behaviour. 

The consultation process indicated that there was support for such a change, 
provided that the programs were properly resourced. The Review recommends 
that s.21(1) of the Sentencing Act 1991 be amended to provide that at least one of 
the special conditions be attached to the intensive correction order.  

 

Recommendation 24:  

That s.21(1) of the Sentencing Act 1991 be amended to provide that at least one 
of the special conditions be attached to the intensive correction order. 

 

Though the terms of s.21(2) are reasonably broad in terms of the nature of the 
prescribed programs, the Review believes that there is some scope for being 
more creative in the kind and range of conditions which might be attached to an 

                                                 

167  Sheree Smith, CORE. 
168  The issue of the degree of discretion which should be afforded community corrections officers is 

discussed further below in relation to community-based orders. 
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intensive correction order. Having regard to the discussion above relating to 
sentencing options available in other jurisdictions, the Review recommends that 
further detailed consideration be given to the desirability of attaching home 
detention, curfew, hostel residence or intensive supervision conditions to the 
intensive correction order. It was also suggested that power should be given to 
the courts to allow the length of the order to be reduced where the person was 
complying well.169 

An outline of what some of these conditions might look like is provided.170 

Treatment and similar program condition: the purpose of this condition would be to: 

(a) allow for any personal factors which contributed to the offender's 
criminal behaviour to be assessed; and 

(b) provide an opportunity for the offender to recognise, to take steps to 
control and, if necessary, to receive appropriate treatment for those 
factors. 

The program requirement would require the offender to obey the orders of a 
community corrections officer as: 

(a) undergoing assessment by a medical practitioner, a psychiatrist, a 
psychologist or a social worker, or more than one of them and, if 
necessary, appropriate treatment; 

(b) undergoing assessment and, if necessary, appropriate treatment in relation 
to the abuse of alcohol, drugs or other substances; 

(c) attending educational, vocational, or personal development programmes 
or courses; 

(d) residing at a specified place for the purposes of any of the matters in 
paragraphs (a), (b) or (c); 

A community corrections officer must not order an offender to undergo 
treatment of any sort unless a person qualified to recommend or administer the 
treatment has recommended that the offender undergo such treatment: 

A person is not to administer treatment of any sort to an offender 
without the informed consent of the offender.171 

In relation to curfew conditions the provisions might look as follows: 

The purpose of a curfew condition is to allow for the movements of an 
offender to be restricted during periods when there is a high risk of the 
offender offending. 

                                                 

169  Victoria Legal Aid forum. 
170  See Sentencing Act (WA) s.37. 
171  See Sentencing Act 1995 (WA) 
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A curfew condition is a requirement that the offender: 

• remain at a specified place for specified periods as ordered by a 
community corrections officer; 

• must submit to surveillance or monitoring as ordered by a 
community corrections officer; 

The curfew condition cannot exceed 6 months, but may be for a lesser 
period. 

A court imposing a curfew condition may give directions as to the 
periods when an offender ought to be subject to a curfew. 

An offender cannot be ordered by a community corrections officer to 
remain at a place for more than 12 hours in any one day. 

The curfew condition ceases to be in force when its term ends or when 
the ICO ceases to be in force, which happens first. 

There was little support among those consulted for the introduction of curfew 
conditions, especially in relation to younger offenders because of the logistical 
difficulties of monitoring compliance and the cost and the effect on families. 
However, the Review believes that for some serious offenders, for limited 
periods of time, such a provision could provide a useful alternative to 
imprisonment and should be further explored. 

 

Recommendation 25:  

That further detailed consideration be given to the desirability of attaching 
home detention, curfew, hostel residence or intensive supervision conditions 
to the intensive correction order. 

 

Breach 

The Discussion Paper suggested that the presumption of imprisonment on 
breach, unless there are exceptional circumstances, be removed. The reasons for 
this policy are articulated above [credibility vs flexibility]. If the 
recommendation to sever the nexus between the intensive correction order and 
imprisonment is accepted, there is even less reason to retain the status quo 
However, it is noted that it is possible to retain the nexus, but alter the breach 
provisions, in that way restoring the law to the position in which it stood prior 
to the 1997 amendments. 

In the course of consultation it was suggested by some parties that courts were 
reluctant to use the intensive correction order in relation to young offenders 
because of the risk that they would be sentenced to prison in the event of 
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breach, as there is currently no option to sentence to a youth training centre in 
these circumstances.172 

The pattern of response to this suggestion was similar to that in relation to 
suspended sentences. Those involved in law enforcement tended to support 
presumptive imprisonment on breach173 while those involved with offenders 
tended to support flexibility.174 

In revising the breach provisions, the Review recommends that a similar pattern 
to that recommended for the suspended sentence be adopted, namely that 
breach of the intensive correction order does not amount to a criminal offence 
and that a limited discretion be given to the courts on breach. In this case, 
though, the courts would again be limited to high end options, including 
imprisonment, but, rather than being given a complete power to re-sentence, 
they ought to be given a discretion to do so if it would be unjust to exercise any 
of the specified powers. 

 

Recommendation 26:  

That s.26 of the Sentencing Act be amended so that breach of an intensive 
correction order does not amount to a criminal offence. 

 

Recommendation 27:  

That s.26(3B) and s.26(3C) be repealed. 

 

                                                 

172  See DHS submission. 
173  E.g Victoria Police (removal would undermine credibility of the order), DHS (a means of distinguishing 

this order from the community-based order). 
174  E.g. West Heidelberg CLS; Fitzroy Legal Service; Victoria Legal Aid, Victorian Aboriginal Legal Service, 

Criminal Bar Association (breach conditions too severe and inflexible). 



Pathways to Justice Chapter 4 – Sentencing Options 

 144

 

Recommendation 28:  

That s26(3A) be amended to empower a court to revoke the sentence and, 
subject to the conditions governing such orders impose: 

• a sentence of imprisonment not exceeding the length of the original 
intensive correction order, 

• a suspended sentence, 

• a youth training centre order; or 

• a drug treatment order, 

unless it considers it unjust to do so, in which case it may deal with the 
offender for the offence or offences with respect to which the order was 
made in any manner in which the court could deal with the offender if it had 
just found him or her guilty of that offence or those offences. 

 

Recommendation 29:  

That s.26(4)(b) be repealed. 

 

Recommendation 30:  

That a new provision be added to s.26 to the effect that in determining how 
to deal with an offender following breach, the court should be required to 
take into account the extent to which the offender had complied with the 
order. 
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YOUTH TRAINING CENTRE ORDER 

BACKGROUND 

Victoria is unique in Australia in having a ‘dual track’ system for young 
offenders (17 –21).175 In fact, Victoria is unusual in restricting its Children’s 
Court jurisdiction to the age of 17.176 The dual track system, which came into 
operation in 1965, refers to the operation of the youth training centre order 
which can be imposed by the adult courts in respect of offenders aged between 
17 and 21 for a maximum period of three years in the Supreme and County 
Courts and two years in the Magistrates’ Court.177 A sentencer is not able to fix 
a non-parole term of detention. The Youth Parole Board may release on parole 
any offender subject to its jurisdiction at any time during the currency of the 
detention order. The youth training centres are operated by the Department of 
Human Services, not by the Department of Justice. Transfers between youth 
training centres and prisons are possible as are those between prisons and youth 
training centres.178 

The youth training centre order may be ordered in substitution for 
imprisonment. The sentencer must be of the view that a sentence involving 
confinement in custody is justified in all the circumstances. He or she must first 
have obtained a pre-sentence report on the young offender, and must have 
formed the belief that there are reasonable prospects for the offender’s 
rehabilitation, or that the person is particularly impressionable, immature or 
likely to be subjected to undesirable influences in an adult prison. In 
determining whether or not to make a youth training centre order, or a youth 

                                                 

175  Western Australia introduced legislation to allow for the detention for up to 4 months of ‘young adult 
offenders (18 to 21 year old) in detention centres, if the sentence imposed is at least 12 months but not 
more than 36 months; Sentencing Act 1995, s.83. This section has not been proclaimed. In the United 
Kingdom, an offender aged between 18 and 21 must serve their sentences in a young offender 
institution (Powers of Criminal Courts (Sentencing) Act 2000, s.96. These institutions follow in the tradition of 
special institutions for young offenders such as borstals. 

176  In most other jurisdictions the adult courts have a lower age limit of 18 years. The Victorian Child 
Welfare Review Report in 1985 recommended that 18 ought to be the dividing age as did the Discussion 
Paper Making Justice for Young People a Priority: Proposed Amendments to the Children and Young Person’s Act 
1989 (November 2000) and the Ministerial Statement of the Minister for Community Services, A 
Balanced Approach to Juvenile Justice in Victoria, (August 2000). 

177  Though youth training centre detention may only be imposed upon those under 21, the order may 
remain operative until the person is into his or her 23rd year, or even longer if the order is suspended 
for any reason. Thus an offender aged 19 sentenced to youth training detention for 3 years who escapes 
or absconds while on youth parole when almost 21 and who is not recaptured until some time later, will 
still owe time in detention or on parole under the original order. The Children’s Court has the power to 
order a child who is 15 or older, but under 18 years of age at sentencing, and has been found guilty of an 
offence punishable by imprisonment, to detention in a youth training centre for up to 2 years for a 
single offence (or 3 years in aggregate for multiple offences). These offenders are detained separately 
from the older offenders. 

178  See Fox, R.G. and Freiberg, A. Sentencing: State and Federal Law in Victoria, 2nd ed, 1999, p. 859. 
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residential centre order, the sentencer must have regard to the nature of the 
offence and the age, character, and past history of the young offender.179 

Unlike the pure forms of substitutional sanctions, such as the suspended 
sentence or the intensive correction order, in respect of the youth training 
centre order a sentencer is not required first to impose a sentence of 
imprisonment and then to convert it to a different form of custody. Rather, the 
legislation states that ‘if a sentence involving confinement is justified in respect of a 
young offender a court may make a youth training centre order...’ 180 

The theory is that the centres are seen both as a means by which young 
offenders are prevented from coming into contact with older criminals in a 
prison environment and as providing a rehabilitative environment which, 
through comprehensive educational and training programmes, maximises their 
chances of avoiding further conflict with the law.  

In the sentencing hierarchy, the youth training centre in effect stands higher 
than the community-based order and the intensive correction order. Thus if a 
young adult offender has been rejected for either of these sanctions, but could 
still benefit from participation in the programmes ordered in the youth training 
centre environment, that order should be preferred to a sentence of 
imprisonment in the adult system. 

The so-called ‘dual track’ system has been called into question over recent years. 
In its submission to the Victorian Sentencing Committee,181 the then 
Department of Community Services argued in favour of the elimination of the 
system, particularly as responsibility for young offenders was divided between 
the Office of Corrections, when they were imprisoned, and Community 
Services Victoria, when they were in youth training centres. They argued that 
the facilities within the institutions had deteriorated and that, in view of the 
policy of de-institutionalisation, it was not worthwhile devoting more funds to 
the centres. Further, they argued, the nature of the youth training centre 
population had changed. The inmates were being convicted for more serious 
offences and the emphasis was changing from rehabilitation to containment and 
security. 

The Victorian Sentencing Committee remained firmly in favour of the centres, 
despite the criticisms, noting the widespread support for the order among 
judicial officers. It saw the fundamental purpose of sentencing young people in 
the age group 17-21 to youth training centres as their segregation from adult 
offenders who may lead them astray. The primary focus of such orders was to 
rehabilitate the offender rather than simply to impose punishment. In its view, 
the dual track system was needed to segregate immature offenders from the 
                                                 

179  Sentencing Act 1991, s.32. 
180  Sentencing Act 1991 (Vic), s.32(1). 
181  Victorian Sentencing Committee, Report: Sentencing, Melbourne, 1988 chaired by Sir John Starke. 
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more mature or adult offenders found in prisons. The Committee concluded 
the youth training centre should remain a custodial alternative to imprisonment, 
an option to be exercised in those circumstances where a term of imprisonment 
would be appropriate but where the court believed that there were reasonable 
prospects of rehabilitating the offender, or because of his or her immaturity the 
offender would be subjected to undesirable influences in an adult prison. A 
period of custody in a youth training centre, it stated, should be seen as 
equivalent of imprisonment, but simply being directed at achieving different 
aims. All of the principles applicable to choosing imprisonment, and 
determining the length of imprisonment, ought to be applied to the 
determination of the choice of youth training centre and the length of it. 

OPERATION OF THE ORDER 

From its introduction in the mid-1960s the youth training centre order proved 
popular. In that decade, the numbers in custody ranged from around 300 to 
around 370 with up to 450 receptions per year. In the 1970s, the numbers in 
custody reached nearly 600 but then declined in the 1980s to the mid 300s and 
have kept declining. Receptions reached a peak of 705 in 1987-88 but declined 
rapidly in the early 1990s. The declining numbers in custody were produced by 
a decline in receptions and  decreases in length of stay. In mid-1996 the number 
of 17-21 year old males in custody reached an all time low of 69.182 In 2000 – 
2001 there were 321 receptions with an average annual stock of 119 male 
offenders. 

At present 62% of sentenced young male offenders (17 – 21) are in youth 
training centre custody rather than in prison. 

 
Table 5: 17 – 21 year old male receptions into adult prison and YTC  

1998-99 to 2000-01183 
 1998-99 1999-00 2000-01 

Juvenile Justice 
Sentenced 

297 
(54%)184 

324 
(61%) 

321 
(62%) 

Adult corrections: 
Sentenced 

250 
(46%) 

206 
(39%) 

194 
(38%) 

Adult corrections: 
Remand 

338 270 275 

Total 885 800 790 
 

                                                 

182  Ministerial Statement, Minister for Community Services, A Balanced Approach to Juvenile Justice in Victoria, 
2000, p. 5. 

183  Department of Human Services, Juvenile Justice Division. 
184  Percentage of sentenced receptions into SYTC. 
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However, it is worth noting that in 1999/2000, 83% of all correctional 
admissions for 17 - 20 year olds were to community-based orders administered 
by adult corrections, 6% to adult prison and 11% to senior youth training 
centres (SYTC). For young offenders a custodial sentence remains a sentence of 
last resort.185 Offenders aged under 25 made up 21% of the prison population 
as at June 30 2000, up from 18% in June 1996 (Discussion Paper, p.39).  

Over the last four years there has been a 15% increase in demand for SYTC 
beds at the same time that capacity has decreased. At times the system is 
operating in excess of its current interim operating capacity of 124 beds.186 
Over the past five years receptions have increased by 40% from 246 in 1994/95 
to 321 in 2000 - 01. The average order length has increased, in particular for 
offences such as robbery and other violent offences against the person.187 

The SYTC population is also getting older. Between 1997 and 2001, the 
proportion of 20 year olds received has increased from 10% to 22%. Current 
projections of SYTC numbers suggest that between 35 and 50 new beds are 
required by 2005 – 06 above the current core capacity of 89 beds.188  

In view of the increase in overall prisoner numbers (see p.13 above) it is not 
surprising that SYTC numbers are also increasing.  

Aside from the general hardening of penal policy, noted above, the growth in 
the number of young offenders in custody has been attributed variously189 to 
the increased proportion of offending which is linked to substance abuse and 
drug-related crime, an increase in young women offenders and an over-
representation of young Aboriginal and Vietnamese offenders,190 reductions in 
legal aid, inadequate court advice, the non-consolidation of outstanding charges, 
the abolition of s.28 of the Sentencing Act 1991, decreasing confidence in adult 
community-based orders for young offenders, inadequate feedback to the 
courts regarding the availability and outcomes of community-based orders, 
increased use of s.49 of the Magistrates’ Court Act 1989 as a direct alternative to 
remand191 and a general concern regarding the lack of specialist youth facilities 
in adult prison. 

                                                 

185  The Magistrates’ Court submitted that the Sentencing Act 1991 should contain a statement to the effect 
that for young offenders, a sentence of adult incarceration should be confined to those cases where no 
other disposition is appropriate in the circumstances. 

186  DHS, JJ Section, Expansion of the Male Youth Training Centre System, Service Plan, September 2001. 
187  Lisa Ward, Demand Modelling for the Male Senior Youth Training Centre System, September 2001, p.8. 
188  See also Ward, 2001. 
189  Views of key stakeholders at a workshop on predicting demand for male SYTC; Ward 2001, p. 8. 
190  Ministerial Statement, Minister for Community Services, A Balanced Approach to Juvenile Justice in Victoria, 

2000, p. 5. 
191  Section 49 is discussed further below at p.* 
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A profile of SYTC offenders show that:192 

• more than 65% are serving their first custodial sentence; 

• About 20% were, or still are, under the responsibility of the child and 
adolescent protection services of DHS due to abuse and neglect; 

• 80% have been sentenced for drug and alcohol-related offences; 20% are 
from non-English speaking background’. 

A two year follow-up study of the juvenile justice population showed that 
48.6% received further sentencing orders within two years, with most likely to 
re-offend within the first year.193 Approximately 75% of receptions into SYTC 
originate in the Magistrates’ Court. 

Current government policy194 is to increase the criminal jurisdiction of the 
Children’s Court to 18 years of age which is estimated to require an additional 
19 junior YTC beds. It remains committed to a dual track system, though it 
recognises that young offenders sentenced to non-custodial orders are managed 
by the adult correctional system, not by DHS. The Ministerial Statement 
states:195 

We recognise the benefit of a Senior Youth Training Centre as a specialist 
service response by virtue of its vulnerability criteria, its developmental 
and rehabilitative focus, its emphasis on sound release planning, links to 
family and community, and a generally low security setting. Every effort is 
made to ensure that entry criteria, court advice and internal client 
management processes operate accordingly. 

Government policy is to increase diversion of young offenders from the 
criminal justice system, reduce the number held in custody and decommission 
substandard accommodation used as interim accommodation at the Melbourne 
Juvenile Justice Centre.196 

CONSULTATION 

The strong support for the dual track system evidenced in the Starke Review of 
sentencing amongst the legal profession continues. It is particularly supported 
by judges and magistrates. It is generally believed that it is necessary to 
distinguish young offenders from adults and to maintain separate facilities 
because of the need to take into account offenders’ immaturity, disability 
                                                 

192  Ministerial statement, 2000, p. 4. 
193  DHS, Recidivism Among Victorian Juvenile Justice Clients 1997 – 2001, (2001). 
194  Ministerial Statement, Minister for Community Services, A Balanced Approach to Juvenile Justice in Victoria, 

2000, p. 9. 
195  p. 9. 
196  p.18. 
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(intellectual, physical, psychological or psychiatric), drug or alcohol addiction, 
illness, personality disorder and the like.197 

There was support for the juvenile justice system to be run by DHS rather than 
by adult corrections because of the Department’s welfare philosophy and 
sensitivity to dealing with vulnerable offenders though this view was not shared 
by all consultees. There was support for increasing the age jurisdiction to 18. 

The Department of Human Services proffered a different perspective on the 
role of the youth training centre order.198 In its submission to this Review, DHS 
queried whether the youth training centre order had become a first or early 
resort rather than a last resort as envisaged by the legislation. It noted that the 
characteristics of young male offender population had changed and that SYTC 
share of sentenced males between 17 – 21 had increased. In its view, the current 
eligibility criteria are too vague and all-inclusive particularly in the light of 
increasing complexity of the young male offending population. In most cases, it 
suggested, it is impossible to be certain if there are ‘reasonable prospects for 
rehabilitation’ because most young offenders in SYTC and prisons share similar 
characteristics of dysfunctional family background, poor education levels and 
illicit drug use. It noted that the aim of adult prisons is also to rehabilitate and 
promote community reintegration. The submission suggested that given current 
level of overcrowding in adult system, most young offenders could be likely to 
be subjected to undesirable influences in an adult prison. 

In the view of DHS, the current legal provisions relating to pre-sentence reports 
provide insufficient opportunity for the court to be advised on two important 
matters: (1) the appropriateness of the SYTC as a sanction, in view of its low 
security environment and absence of a prison-like regime, the lack of a capacity 
to segregate or protect young offenders for extended periods and the need for 
relatively generic programming consequent on small size; and (2) the lack of a 
clear mandate for a pre-sentence report to comment on the appropriateness of a 
non-custodial sanctions rather than imprisonment or a youth training centre 
order. It should be noted that when a young offender is sentenced to a term of 
youth training centre detention there is no provision for the court to set a non-
parole period in respect of such detention, which gives the Youth Parole Board 
a great degree of flexibility. 

DHS suggests that the Sentencing Act 1991 be amended in the following manner: 

• removing reference to ‘prospects for rehabilitation’ in s.32(1)(a); 

                                                 

197  E.g. submission from Victoria Legal Aid. 
198  In its earlier submission to the Starke Sentencing Committee in the mid-1980s, the then Department of 

Community Services sought to divest itself of the responsibility for running SYTCs on the grounds that 
more serious offences were coming to youth training centres, they were more drug related; the offenders 
were difficult to keep in custody and the programs were not suitable or effective (Victorian Sentencing 
Committee, 1988, p. 498). 
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• confining eligibility to two distinct groups:  

o those with no or limited offending history replacing ‘reasonable 
prospects for rehabilitation’, ‘impressionable’ and ‘likely to be 
subject to undesirable influences in prison’;  

o those who are especially vulnerable (defined as including mental 
illness, behavioural disorder, acquired brain injury or cognitive 
impairment). 

• excluding those with entrenched history of violence and those with  long 
history in juvenile justice system. 

DHS also suggests reforms to the provisions relating to pre-sentence report, 
reflecting its concerns that in practice sentencers are making orders with only 
pro-forma verbal report and/or in circumstances where it appears that 
Magistrates are seeking confirmation of a decision already made. It suggests that 
pre-sentence reports must be in writing at time of sentence. It would prefer that 
the pre-sentence report be required to address matters such as the question of 
whether facilities are available, the seriousness of the offence, the prospects of 
rehabilitation within the institution, the offender’s personality and past history, 
in particular whether there has been prior sentences of imprisonment, the level 
of risk posed by the offender’s detention in a low security institution, his or her 
mental state, nature and level of addiction, if any, and prior performance within 
a youth training centre. 

In effect, DHS would prefer that the youth training centre order become a 
specialist order for a limited number of offenders with special needs rather than 
a generalist provider of custodial services for young offenders. Where prisons 
are required to take all who are sentenced to them, and work out the 
classification issues at a later time, DHS would like a gatekeeper role in relation 
to entry, in effect, a veto over who the court sends to it.199 In her review of 
demand for SYTC beds, Lisa Ward summarises a possible DHS strategy to 
reduce the demand for beds:200 

Central to this strategy is the need to define and market SYTC as a 
specialist niche service provider by virtue of its vulnerability criteria, its 
developmental and rehabilitative focus, its work release, pre-release and 
transitional support programs and its low security rating. Theoretically, 
SYTC numbers could expand significantly to take a greater share of the 
adult corrections population. However, this is inconsistent with the 
primary aim of the system to target the most impressionable young 
people as an alternative to prison. While vulnerability is a relative concept, 

                                                 

199  This is not unknown. Under the powers of courts to make hospital and similar orders, courts are 
required first to obtain information about the availability of facilities and, in some cases, 
recommendations from the facility that it will admit the person, see e.g s.91(c) of the Sentencing Act 1991.  

200  Ward, 2001, p. 25. 
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it follows that the broader the definition, the less specialist and therefore 
effective, the SYTC system becomes. 

The conflict between the views of judicial officers and many in the legal 
community on the one hand, and of DHS on the other regarding the 
appropriate role of youth training centres is a fundamental one. Although the 
aim of the government is to reduce the number of prisoners/trainees in custody 
generally, consistent with public safety, the reality is that prison/youth training 
centre numbers have been increasing and are predicted to keep increasing for 
the next three to four years despite the introduction of diversionary options 
which will take time to take effect and which, in any case, may only have a 
limited impact. The government might also be concerned at the relative cost of 
youth detention as compared with adult imprisonment.  

If the youth training centre is to become a niche provider, it will mean that for 
many young offenders, imprisonment will not be a sanction of last resort. 

There are a number of options which can be considered:  

(a) Abolish the dual track system altogether and close down the youth 
training centres making ‘youth’ a classification issue rather than a 
sentencing issue; 

(b) Retain the dual track system but with both the youth training centres and 
the prisons under the control of the Department of Justice. 

(c) Retain the dual track system but with limited or no changes to the 
eligibility criteria. 

(d) Retain the dual track system but with restricted eligibility as suggested by 
DHS.  

Option (a) is unlikely to be attractive to the Victoria criminal justice community. 
The youth training centre and its ideology is now, after some 35 years, well 
entrenched in the sentencing hierarchy. The idea of a flexible, rehabilitation-
oriented custodial sanction appeals to sentencers who see youth generally as a 
mitigating factor and who strive to avoid sending young offenders to an adult 
prison if such a disposition can be avoided.201  

Not all adult prisons need be unresponsive to the needs of youth. Indeed, 
Victoria is the exception in Australia in having a dual track system and most 
jurisdictions have not seen the need to emulate its example. Within the adult 
system, youth wings, or youth prisons can be established. The Port Phillip 
Prison, for example, runs what is reputed be a very successful youth wing, albeit 
that it is only used as a remand and assessment option. Its example could be 
expanded beyond remand to the service of a custodial sentence. 

                                                 

201  Mills [1998] VICSC 7. 
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Adoption of this option would require consideration of a range of consequential 
issues such as the nature of the facilities and resources required, staff/offender 
ratios, post-release support, changes to parole and transfer law and policy, the 
possible abolition of the Youth Parole Board and amendment of remission and 
discipline regulations. 

Option (b) recognises that youth detention is qualitatively different from adult 
imprisonment.202 However, it recognises that having one group of young 
offenders managed by one department (DHS) and another by another 
(Department of Justice) might be seen as anomalous, especially where the 
differences between the two groups were relatively minor. It might be argued 
that the Department of Justice could deliver the same or similar services at less 
cost and, if it does not already have the skills and resources to manage certain 
groups of young offenders, it could readily acquire them. This option has the 
advantage of having one authority dealing with all adult (ie over 18 years if the 
change in age jurisdiction proceeds) offenders, particularly if a new youth 
specific order is created and run by Community Correctional Services. On the 
other hand, there is considerable scepticism in the youth stakeholder groups 
whether ‘large scale reform of adult system could deliver intensively supported, 
specifically targeted community-based orders for younger offenders and 
enhanced classification, treatment and programming options for adolescents in 
the adult prison system.’203 

Option (c) is favoured by those who believe that DHS’ welfare and 
rehabilitation philosophy is better suited to young offenders than is that of the 
Department of Justice.204 It will require the provision of additional beds, if the 
current prison and youth training centre population projections are correct. 
Both prison and youth training centre authorities must provide an adequate 
number of custodial beds in order to meet their statutory obligations. Safe and 
humane confinement, let alone rehabilitation, cannot be provided in 
overcrowded facilities. The cost of providing such facilities is a matter of 
concern, but in the short term, at least, the government is currently committed 
to increasing prison facilities by hundreds of beds. DHS appears to be 
committed to reducing its bed numbers. Though the argument is often made 
that custodial beds will always be filled if built, that theory is somewhat 
tenuous.205 In the long run, it is penal policy and the general political climate 
which determines the imprisonment rate. 

                                                 

202  Carney, T. ‘Privatizing Youth Detention?’ in Hancock, L. and Cook, S., Privatising Youth Detention: A 
Roundtable, Centre for Public Policy, University of Melbourne, 1999. p.8. 

203  Ward, 2001, p. 12. 
204  Magistrates’ Court submission. 
205  See Freiberg, A. and Ross, S., Sentencing Reform and Penal Change, The Victorian Experience, 1999, pp. 81 – 

85. 
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There is some question as to the usefulness of the current eligibility criteria 
which currently require the court to be satisfied that there are ‘reasonable 
prospects for the offender’s rehabilitation, or that the person is particularly 
impressionable, immature or likely to be subjected to undesirable influences in 
an adult prison’. The argument is correctly made by DHS that most offenders 
are likely to be subjected to undesirable influence in an adult prison and that 
correctional authorities lack the ability or the means of accurately predicting an 
offender’s prospects of rehabilitation. It has been noted that immaturity or 
delayed transition to adulthood is strongly associated with heroin use so that 
chronological age is no longer a good guide to social or emotional maturity.206 
In the course of consultation, the most common term employed to describe an 
appropriate eligibility criterion was ‘vulnerability’, though this was not closely 
defined. It could encompass physical stature or emotional immaturity, prior 
institutional record (or lack of it) or physical or mental impairment. If the youth 
training centre system were merged with the adult system, these issues would 
become classification rather than eligibility matters.  

Option (d) would have the effect of limiting DHS’ exposure to the increasing 
custodial population, but displace those who are excluded to adult prisons. Its 
target population will be a narrow group with few if any prior convictions, little 
contact with the juvenile justice system and/or who are diagnosed as having one 
of a range of psychological or behavioural disorders. The ability to distinguish 
the vulnerable offender from the others will be a difficult, though not 
impossible task. 

The Review believes that options (a) and (d) are too extreme and would 
undermine what is generally considered a successful system for dealing with 
some young offenders. The lack of experience of Corrections and the general 
lack of stakeholder confidence in the manner in which it could deal with young 
offenders rules out option (b) for the moment, though if its current 
redevelopment evinces a commitment to young offenders as a group, there 
would be stronger grounds for adopting this option, so that all adult corrections 
would be under the one authority.  

Option (c) recognises the status quo, but would require DHS to expand, rather 
than limit its capacity to cope with the upsurge in the imprisonment rate. The 
youth training centre order should remain a comprehensive option for young 
offenders and remain the primary custodial alternative to imprisonment for this 
group of offenders. Together with the excellent work of the Youth Parole 
Board, it offers the best means for dealing with serious young offenders. 

Changes to eligibility criteria are difficult. If the aim is not to unduly limit the 
use of youth training centres, then the detail of the criteria is less important. 
However, the more specialised the sanction, the more clearly specified the 
criteria are required to be. The present statutory criteria were the subject of 
                                                 

206  Adolescent Forensic Health Service, Literature Review: Development Delay in Adolescent Heroin Users 2001. 
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critical comment in In re C (A Minor)207 where the Court of Criminal Appeal 
commented: 

Does the court assess the qualities, good or bad of the individual, and if 
predominantly good, not send him to join with others who might be bad 
in a youth training centre? Or is the court to assume that the attributes of 
his character as assessed by it to be good would be likely to be bettered in 
a youth training centre? Or if predominantly bad, would be likely to be 
worsened or improved? Many judges would believe that an offender of 
tender years, who was easily led, or so inclined would be likely to be 
corrupted further by association with those more experienced in crime in 
a youth training centre. Finally, the court must ‘have regard to’ the 
offender’s ‘antecedents’. Does this mean only criminal activities? Or does 
it mean family background, opportunities, schooling, discipline, bullying 
by his peers, unhappiness, or prior miserable existence? And how are 
these matters to be regarded? As rendering the offender suitable or 
unsuitable for detention in a youth training centre? The Act does not 
say—nor does it, as we read it, give any indication. 

In Mills208 the Court of Appeal approved of the following principles in respect 
of sentencing young offenders: 

(i)  Youth of an offender, particularly a first offender, should be a primary 
consideration for a sentencing court where that matter properly arises.  

(ii)  In the case of a youthful offender rehabilitation is usually far more 
important than general deterrence. This is because punishment may in 
fact lead to further offending. Thus, for example, individualised treatment 
focussing on rehabilitation is to be preferred. (Rehabilitation benefits the 
community as well as the offender.)  

(iii)  A youthful offender is not to be sent to an adult prison if such a 
disposition can be avoided, especially if he is beginning to appreciate the 
effect of his past criminality. The benchmark for what is serious as 
justifying adult imprisonment may be quite high in the case of a youthful 
offender; and, where the offender has not previously been incarcerated, a 
shorter period of imprisonment may be justified. 

The Review is of the opinion that the youth training centre order should remain 
as the sanction of last resort for young offenders generally and that 
imprisonment for young offenders should be reserved for those who may have 
received previous custodial sentences or who would present a serious danger to 
other detainees.  

                                                 

207 (1988) 37 A Crim R 85, 94–5. 
208  [1998] VICSC 7.  
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It believes that the criteria should be expansive, rather than restrictive. It should 
be presumed, unless there is cogent evidence to the contrary, that the youth 
training centre regime is more likely to be beneficial to a young offender than is 
the prison regime and that it is generally undesirable for a young offender to be 
in an adult prison.209 The problems of drug addiction, mental impairment, 
intellectual disability apply to many prisoners and do not necessarily improve 
with age. They need to be  

addressed on a system wide basis (both for adult and young offenders) and not 
by creating a niche therapeutic community of fewer than 100 beds in a custodial 
system of over 3,500 places. If DHS comes to regard itself as a provider of 
health or social, rather than custodial, services, it should relinquish its role in the 
correctional system, for ultimately, the youth training centre must be regarded 
as a form of punishment, an analogue of imprisonment.  

 

Recommendation 31:  

That the dual track system be retained but with limited changes to the 
eligibility criteria. 

 

A YOUTH SPECIFIC NON-CUSTODIAL ORDER? 

The growth of youth training centre numbers was attributed by some to the 
reluctance of the courts to use suspended sentences and intensive correction 
orders for young offenders because of the presumptive default option of 
imprisonment introduced in 1997210 and the lack of youth specific programs 
and supervisory practices provided by the adult correctional system. The 
existing orders, including the community-based order were seen to be inflexible, 
contain insufficient or inappropriate supervision, too many work requirements 
and were generally regarded as unresponsive to youth problems and lifestyles.211  

In her report on future demand for SYTC places, Lisa Ward summarised the 
views of a wide range of commentators in relation to community-based orders. 
They were unanimous that the current form of the community-based order is 
inappropriate for adolescent offenders, particularly those with serious substance 
addiction. It was noted that an increasing number of young offenders are 
entering SYTC with one or more community-based order breaches while others 

                                                 

209  The Magistrates’ Court submitted that the Sentencing Act 1991 should state the principle that 
rehabilitation is the primary consideration in sentencing young offenders. 

210  E.g. Magistrates’ Court submission, 
211  See also Galea, C. A Comparative Analysis of Offending, Social Characteristics and Basis Demographics of Young 

People Sentenced to Senior Youth Training Centres in Victoria in 1994 and 1999, Master of Criminology Thesis, 
University of Melbourne, 2000. 
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are sentenced directly to YTC without being tested on a community-based 
order.212 The common view was that: 

the chaotic lifestyle that accompanies heroin addiction makes the highly 
structured, appointment-based CBO an untenable option for many young 
people. Features of an improved CBO were seen to include more 
intensive forms of intervention; an emphasis on support and treatment 
over supervision; more flexible outreach models of service and 
approaches that incorporate the offender’s significant others in the 
rehabilitative process. 

There was little confidence that the Community Correctional Services Review 
and the proposed prison master plan would address the needs of adolescent 
offenders. 

Gow and Schetzer, refer to the Australian Law Reform Commission/Human 
Rights and Equal Opportunity Commission inquiry into Children and the Legal 
Process which identified deficiencies in existing programs such as lack of 
residential drug rehabilitation programs, lack of alternatives to mainstream 
education and lack of adolescent psychiatric inpatient and outpatient services.213 
It would seem that the resources and strategies committed to diversion and 
community supervision for the under 17 year age group has not been matched 
for the 17 – 21 year age group.214 

In its earlier discussion, the Review recommended that a youth training centre 
order become one of the default options for the suspended sentence and 
intensive correction orders. It has also recommended major alterations to the 
intensive correction order and will make further recommendations below in 
respect to community-based orders which may make them more ‘youth 
friendly’. The Sentencing (Amendment) Bill 2001 will make available a drug 
treatment order to address the problems of substance abuse, and it will be 
available for young offenders as well as allowing a youth training centre as a 
default option.  

The question remains whether a special youth specific215 non-custodial order is 
needed and if it is, who should be responsible for managing it.  

DHS, in its submission, suggested that a youth specific intensive correction 
order should be introduced as an additional sentencing option with a youth 
training centre order as the presumptive breach option. It suggested that many 
                                                 

212  Ward, 2001, pp 8 – 10. 
213  Gow, C. and Schetzer, L. ‘”Celling” our Youth: The Case against Privatisation’ in Cook, S. and 

Hancock, L. (eds), Privatising Youth Detention: A Roundtable, Centre for Public Policy, University of 
Melbourne, 1999. 

214  Fogarty, J., ‘Foreword’, in. Cook, S. and Hancock, L (ds), Privatising Youth Detention: A Roundtable, Centre 
for Public Policy, University of Melbourne, 1999. 

215  In the case of this order, the age range might be 18 to 25 years. 
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offenders lack maturity or ability to cope with the adult correctional model. It 
preferred a dual track community correctional system whose components 
would be intensive, programmatic supervision and support conditions rather 
than more intensive compliance regime. Its eligibility criteria would be similar to 
those of the youth training centre order. However, it would be managed by 
Community Correctional Services, not by DHS. The Victoria Legal Aid forum 
supported a form of probation order for offenders under the age of 25. 

Hancock and Cook have argued that community-based orders need to be better 
geared to the unique characteristics of youth and express a preference for a 
youth specific community service order run by DHS, drawing on workers with 
special expertise and training in issues relevant to youth.216 The Criminal Bar 
has argued that young adult offenders will frequently struggle to meet the 
requirements of community-based orders which are designed for the adult 
population and administered by an office with no specialisation in the 
rehabilitation of young offenders.217 

A youth specific intensive supervision order might contain the following 
features: extensive supervision with multiple contacts (random and pre-
arranged), focused supervision, a concentration on specific behavioural 
regulations such as curfews, drug use, travel, employment, community service, 
graduated progress, strict enforcement and co-ordinated monitoring by specially 
selected and trained staff who form part of a larger, specialised unit.218 Because 
so many youth training centre detainees have come through the child protection 
system, it is argued that such an order would be better suited and better 
integrated if it were run by DHS.219 However, many have also received adult 
correctional orders. 

The Victorian criminal justice system has gone down the path of a youth 
specific order before. In 1984, a youth attendance order was created as an 
alternative to detention in a youth training centre.220 It was similar to the 
attendance centre orders which then existed. The order was intended for 
offenders under the age of 21 years and was only available in the Magistrates’ 
Court for those who would otherwise have received a youth training centre 
order. Its object was to provide a non-custodial correctional alternative for an 

                                                 

216  Hancock, L. and Cook, S. ‘Editors’ Introduction’ in Cook, S. and Hancock, L. (eds), Privatising Youth 
Detention: A Roundtable, Centre for Public Policy, University of Melbourne, 1999. 

217  R.Bourke, ‘Expansion of Senior Youth Training Centre Capacity and Privatisation: The Respnse of the 
Criminal Bar Association’, in Hancock, L. and Cook, S., Printing Youth Detention: A Roundtable, Centre for 
Public Policy, University of Melbourne, 1999. 

218  See Ward, L. Transition from Custody to Community: Transitional Support for People Leaving Prison, June 2001, 
p.114  citing Byrne, J,  Lurigio, A and Baird, C. The Effectiveness of the new Intensive Supervision Programs, 
Research in Corrections, Volume 2, Issue, 2, 1989. 

219  Carney, 1999: p. 11. 
220  Penalties and Sentences Act 1985, Part 6. 
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offender who would otherwise be sentenced to a youth training centre as a 
result of the gravity or habitual nature of the offender’s unlawful behaviour.221 
The order had a very short history and was repealed by the Children and Young 
Persons Act 1989, s.286. 

In its submission to the Community Corrections Services Review the Criminal 
Bar Association proposed an order along these lines:222 

It is proposed that an intensive, intermediate order be introduced, 
modelled along the lines of the Youth Attendance Order provided for in 
the Children & Young Persons Act 1989. (ss.169-185) It is accepted that 
there have been difficulties in the administration of this order with child 
clients but it is not proposed that it be adopted unmodified.  

Such an order should only be available where the court considers that the 
offender would otherwise receive a sentence of detention in YTC (cf. 
s.170(1) CYPA). It should be made clear that the Adult YAO is a genuine 
alternative to confinement similar to a suspended sentence or ICO.  

Consideration should be given to a limitation on penalty for breach based 
upon the length of the original order (cf. s.184(2)(c)). It may be 
appropriate to force a court to nominate the period of the order on the 
basis that this would be the appropriate period if YTC had been ordered 
(as is the case for suspended sentenced and ICOs). However, upon 
breach the order should not operate on a day to day basis as an ICO 
does. Rather, resentencing should be at large subject to taking into 
account compliance and the cap imposed by the duration of the YAO 
order originally imposed.  

The order should be administered by the Juvenile Justice Division of 
DHS. The order would be a genuine alternative to YTC for a client who 
would otherwise be confined. It is therefore appropriate that the 
supervising agency is that which would otherwise have dealt with the 
offender and will likely deal with the offender upon breach. Such an 
arrangement also ensures that offenders are supervised by staff with 
appropriate experience and organisational support.  

The order should provide for an intensive level of outreach based contact 
with a strong rehabilitative focus. Sufficient flexibility must be built in to 
the order to allow for administrative and judicial tolerance of the 
inevitable breaches by offenders in this client group.  

                                                 

221  See Fox, R.G. and Freiberg, A., Sentencing: State and Federal Law in Victoria, 1st ed, 1985, p. 360. A similar 
order is still available in the Children’s Court: see Walters, R., ‘Alternatives to Youth Imprisonment: 
Evaluating the Victorian Youth Attendance Order’, (1996) 29 ANZJ Crim 166-181; Jeffrey, M., Growing 
Out of Crime: Young men and the Victorian Youth Attendance Order, MA Thesis, the University of Melbourne, 
2000. 

222  Accessed at http://www.crimbarvic.org.au/CBA%20CSS%20Review%20Submission.pdf. 
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The client profile for such an order would be serious first time offenders 
or repeat youthful offenders. It would place such offenders in an 
intensive community based rehabilitative option, which also reflects the 
punitive considerations applicable to sentencing in such cases. It is critical 
that the order be identified as punitive and an alternative to confinement 
in order to allow sentencing courts the liberty to impose it in the case of 
more serious offences.  

The options thus seem to be: 

(a) no change to current arrangements; 

(b) no introduction of a youth specific order but a renewed focus on young 
offenders by Community Correctional Services through the establishment 
of a special section in that organisation; 

(c) a new youth specific order run by DHS; 

(d) a new youth specific order run by Community Correctional Services. 

The Review believes that the revised suspended sentence, intensive correction 
order and community-based order, together with the proposed drug treatment 
order will provide Victorian sentencers with a wider range of options to cater 
for young offenders. It does not believe that the current anomaly whereby DHS 
has responsibility for some young adult offenders should be further expanded. 
In theory, it makes sense for DHS to have responsibility for all offenders who 
are sentenced by the Children’s Court and in theory it would make sense for 
adult corrections to have responsibility for both custodial and non-custodial 
orders in relation to all adult offenders. But, as indicated, there is little support 
for transferring YTC orders to adult corrections. However, if adult corrections, 
is to have responsibility for this order, the Review is concerned that the current 
adult correctional system would need to improve the way in which it works with 
young offenders. The creation of a special youth order should serve an 
important symbolic and practical function in relation to the provision of 
services to young offenders and it is hoped that the current Community 
Corrections Redevelopment process can deliver an appropriate and responsive 
correctional service for young offenders. It is recommended that a special order 
be created for young offenders and that a special youth section be established in 
Community Correctional Services to supervise young offenders. The order 
should be of one year’s duration (similar to the intensive correction order) and 
should be available for 18 to 25 year old offenders.223 

                                                 

223  The 18 year old minimum is premised on the jurisdictional age change of the courts being enacted. 
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Recommendation 32:  

That a youth specific non-custodial order be created and that a special youth 
section be established in Community Correctional Services to supervise 
young offenders. 

 

Whatever the outcome, it is vital that there be better planning, coordination, 
monitoring and review between DHS and CORE in respect of young offenders.  

REMANDED YOUNG OFFENDERS 

At page 166, it was shown that in 1998-99 338 young offenders were remanded 
in custody, 270 in 1999-2000 and 275 in 2000 – 2001. Though not directly 
within this Review’s terms of reference, the issue of the placement of young 
offenders awaiting trial was raised on a number of occasions as a matter of 
some urgency.224 The techniques employed to obviate some of the problems 
have a bearing on sentencing practices. The Magistrates’ Court was very 
concerned about this issue because of the closure of the Remand Centre and 
the consequent housing of remandees in watch houses or with the general 
prison population and the general overcrowding in the Melbourne Custody 
Centre, MAP, prisons and watch houses. The matter has also been noted in a 
Discussion Paper prepared for the Attorney-General and the Minister for 
Community Services, Making Justice for Young People a Priority: Proposed Amendments 
to the Children and Young Person’s Act 1989.225 

Although Victoria attempts to segregate some of its young offenders from adult 
offenders by the operation of the youth training centre system, there is no 
separate remand facility for young offenders.226 It is considered that remanding 
young persons in prison is likely to have a deleterious effect on them and may 
lead to them being considered unsuitable for detention in a youth training 
centre.227 Judicial officers who wish to avoid remanding young offenders in 
adult facilities are limited in their options. Section 49 of the Magistrate’s Court Act 
1989 permits a magistrate to return an individual to a youth training centre 
rather then remanding him in adult custodial facility if the person is undergoing 
a sentence of detention. No similar power is given to the County Court or the 
Supreme Court. In order to ensure that a young offender spend the remand 
period in a youth training centre, the practice has emerged, where an offender is 
facing multiple charges, of pleading guilty (sometimes inappropriately) to one or 
                                                 

224  E.g. Greg Levine, Magistrate, Victoria Legal Aid, Criminal Bar Association. 
225  November 2000. p.30 
226  There is a separate youth wing at Port Phillip Prison for young offenders. 
227  Criminal Bar Association submission. 
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two of the lesser charges and receiving a youth training centre sentence so 
spending the remand period in that facility.  

Some 20% of male detainees are also on remand. DHS workers advise that this 
exacerbates overcrowding and adversely affects good running of centres 
because the detainees are concerned and unsettled by the unresolved nature of 
the outstanding cases, the staff cannot plan programs because of the uncertain 
duration of the stay and the Youth Parole Board is constrained in its 
decisions.228 

Victoria Legal Aid has suggested that a general provision be legislated to enable 
young persons to be remanded in youth training centres229 and that this power 
apply to all courts. They also raise the issue of credit for pre-sentence detention 
under s.18 of the Sentencing Act 1991, suggesting that pre-sentence detention in 
an adult gaol for a young offender be taken into consideration both as a 
sentencing factor and as supporting reduction in length of youth training centre 
sentences. 

Implementation of these proposals would significantly increase the 
accommodation pressures upon youth training centre facilities, which are 
currently at their limits. However, if it is considered appropriate to segregate 
sentenced young offenders by creating such facilities, it would seem even more 
appropriate to provide separate facilities for unsentenced young offenders who 
have not yet been found guilty of any offence. The resource issues are not 
directly issues for this Review, which is more concerned, that sentencing 
practices are being distorted by the nature of the correctional facilities available. 
It recommends the amendment of s.49 of the Magistrates’ Court Act 1989 and the 
introduction of legislation to empower all levels of courts to remand a young 
offender in a youth training centre. 

 

Recommendation 33:  

That s.49 of the Magistrates’ Court Act 1989 be amended and legislation 
introduced to empower all levels of courts to remand a young offender in a 
youth training centre. 

 

 

                                                 

228  Consultation with DHS juvenile justice workers. 
229  The Magistrates’ Court was also in favour of the establishment of remand facilities in the youth 

detention system. 
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COMMUNITY-BASED ORDERS 

BACKGROUND 

The community-based order is a non-custodial sanction with multiple elements 
capable of being tailored to the needs of different types of offender. It is a 
sanction that contains both punitive elements (loss of leisure time) and 
rehabilitative ones (educational and treatment) and is intended to constrain the 
offender’s time, behaviour and freedom of choice while still permitting the 
person to remain in the community. In its present form it is an amalgamation of 
three separate orders which existed prior to 1985: the attendance centre order, 
the community service order and the probation order. The order is used in 
about 6 – 9% of cases in both the higher courts and the Magistrates’ Court. The 
evidence is that from their introduction from the mid-1950s through to the 
1980s, the community-based order and its predecessors tended to replace fines 
and bonds rather than sentences of imprisonment. If anything, they tended to 
inflate the sentencing tariff. The community-based order is not a direct 
alternative to imprisonment in the sense that those who would otherwise have 
received a prison sentence would, instead, receive a community-based order. 
Rather, it is an option in the middle of the sanction range. Sanctions evolve to 
meet the needs of changing times and it is probably time for the community-
based order to further evolve.  

PROBLEMS 

The major problems which have been identified with the community-based 
order are: 

• lack of clarity regarding the aims of the order; 

• insufficient resources to provide the rehabilitative components of the 
sentence; 

• inability to properly supervise offenders and deal with lapsing or 
breaching offenders; 

• sentencers who impose too many conditions making the order 
unworkable. 

In 1998, the Community Correctional Services Division of the Department of 
Justice released a strategy plan that emphasised the fact that community 
corrections should no longer be regarded as a means of reducing pressure on 
prison numbers and lowering the costs of custodial care.230 Instead of being 
seen as an alternative to imprisonment, they should be viewed as a credible 
sentencing option in their own right for medium-range offences. The plan was 

                                                 

230 CORE, Community Correctional Services: A Strategy, June 1998. 
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for Community Correctional Services to concentrate its efforts on case-
management for moderate to high risk offenders relying on the program 
conditions contained in intensive correction orders, community-based orders 
with supervision conditions, and combined custody and treatment orders. 
‘Compliance management’ would be directed at low risk offenders, particularly 
those nearing the end of an order who no longer require the same level of 
supervision as provided under a case-management approach.  

Parts of this plan have been implemented. The Andersen Review reports that all 
Fine Default Orders (FDO) and Community Work Orders (CWO) are now 
managed within a compliance ‘stream’ which also manages low risk offenders 
and those nearing the completion of their orders. A case management ‘stream’ 
manages high risk and high needs offenders and all offenders on intensive 
correction orders.231 

The Andersen Report supports this strategy and recommends the introduction 
of a ‘Differentiated Offender Management Framework’ which would contain 
four service streams: 

• Administrative compliance stream: This would focus on offenders on fine 
default orders and community work only orders; 

• Order compliance stream: for offenders other than FDO and CWO 
assessed as low to moderate risk; 

• Risk management stream: for offenders other than FDO and CWO 
assessed as likely to cause serious harm to the community; 

• Intensive case management stream: for offenders other than FDO and 
CWO assessed as most likely to seriously re-offend and whose behaviour 
is likely to change. 

These developments and recommendations have much to commend them 
because they allow CCS to focus its resources where they appear to be needed 
and to improve the training and skills of its officers and their ability to deal with 
an increasingly complex and difficult offender population. The interaction 
between sentencing orders and the CCS organisation is a dynamic one. CCS has 
responded to the changes in sentencing orders by creating streams of care. This 
Review can, in turn, respond by changing the structures of community-based 
sanctions in order to more closely reflect the administrative realities of the 
orders and the needs of offenders. Creating a better fit between the legal orders 
and their management may result in fewer breaches and hence fewer committals 
to prison. 

The essence of the changes suggested below is to emphasise the sentencing 
pathways,  to allow courts and CCS to differentiate between offenders on the 

                                                 

231  AABC 2000, p.39. 
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basis of ‘needs versus deeds’, or offences and offenders. It is proposed to more 
clearly segment the community-based order to make clearer to sentencers the 
differences between its components and to emphasise the policy that the 
number and range of orders for each offenders should be limited. 

The problems faced by Victoria’s community corrections system are not unique. 
A recent Report by the Auditor-General of Western Australia232 observed the 
same problem of an inexperienced and transient workforce moving from office 
to office on short term contracts and little evaluation of programs and services. 
It found completion rates of about 45% of intensive correction orders and 62% 
of community-based orders. The Report commented upon the problems of 
finding appropriate community work; inadequate screening of offenders for 
community work (p. 6), the difficulties of dealing with offenders who fail to 
keep appointments, arrive at offices outside appointment time and day, suffer 
from frequent crises in their lives, have little respect for direction and counsel, 
are indifferent to law and law enforcement and who are argumentative and 
generally difficult to engage with (p. 13). Many offenders do not have support 
networks, are members of dysfunctional families and have accommodation, 
lifestyle and financial problems. The general consensus among providers was 
that the management of offenders was becoming more complex as clients 
became more aggressive, more violent and more had personality disorders. 
These problems were compounded by their combination with substance abuse 
(p. 16). 

The Auditor-General reported that there had been great difficulty in convincing 
repeat offenders to attend programs such as drug counselling or anger 
management and that only 41% completed program requirements (p. 22). 
Frequent substance abusers were most reluctant to participate in treatment. He 
was also critical of the case management system, finding too high case loads, 
had inadequate programs, long waiting periods to get on to programs which 
were often far too short (p. 35 – 6).  

CONSULTATION 

There were mixed views as to whether the various orders now contained in the 
community-based order ought to be more clearly delineated or separated.  

The County Court consultees were generally in support of the proposal to 
separate the orders, but the Criminal Bar Association was concerned that if the 
order imposed conditions which were too narrow, they may later prove to be 
inappropriate, thus increasing the likelihood of breach. The West Heidelberg 
CLS preferred orders which allow for a graduation of needs-based assessment 
and matching. DHS also supported a clearer separation of orders with clearer 
purpose statements and more focussed conditions, though it preferred greater 

                                                 

232  Auditor-General of Western Australia, Implementing and Managing Community Based Sentences, Report No. 3, 
May 2001. 
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flexibility for CORE in dealing with clients. Victoria Legal Aid did not oppose a 
division of orders and allowing combinations, but cautioned that care should be 
taken to ensure that a person was not in breach of more than one order. 

Magistrates were generally in favour of a ‘smorgasbord’ rather than a 
hierarchical ‘ladder’ approach to intermediate sanctions, with a great deal of 
flexibility both in the making of the order and its operation. However, the Court 
supported a separate work specific order which was separately and clearly 
delineated from the therapeutic, rehabilitative community-based order. Views 
were also expressed in relation to the issue of where the discretion should lie in 
varying or fine-tuning the orders. The OCSC expressed a preference for 
corrections to have greater flexibility to determine an offender’s needs and 
generally to have greater responsibility for the administration of sentences. The 
Supreme Court consultees preferred to see some system of rewards for 
compliance, similar to those proposed for the drug court, with some form of 
less formal review to enable the court to respond to changed circumstances.  

RECOMMENDATIONS 

The Review believes there is merit in more clearly delineating the community-
based order by separating it into three broad orders or sub-orders, some of 
which could be combined. These orders are: 

1 Community work order 

2 Supervision and treatment order 

3 Drug and alcohol program order 

 

Recommendation 34:  

That the community-based order should be separated into three broad orders 
or sub-orders. 

 

It is also of the view that the correctional authorities ought to be given more 
flexibility in the operation of the orders to enable them to adjust the operation 
of the order in response to the offender’s progress.  

 

Recommendation 35:  

That the correctional authorities ought to be given more flexibility in the 
operation of the orders to enable them to adjust the operation of the order in 
response to the offender’s progress. 
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Generally 

The community-based order is an intermediate sanction which should only be 
used if the offence is serious enough to warrant it. Even though in some cases 
the intervention may be regarded as being to the benefit of the offender, it must 
be recognised that the order is ultimately punitive and should only be used for 
the more serious cases. It is recommended that s.36 of the Sentencing Act 1991 be 
amended along the following lines: 

A court may only make a community-based order if 

(a) it has convicted the offender, or found the offender guilty, of an offence 
or offences punishable on conviction by imprisonment or a fine of more 
than 5 penalty units, and it is satisfied that; 

(i) the offence is serious enough to warrant such a sentence; and 

(ii) the restrictions on liberty imposed by the order are commensurate 
with the seriousness of the offence; and 

(iii) the particular order is the most suitable for the offender. 

 

Recommendation 36:  

That s.36 of the Sentencing Act be amended to expand and clarify the criteria 
for community-based orders. 

 

The order must remain consensual and for a maximum of two years. Pre-
sentence reports should still be required. 

Community work order 

The community work order should become a discrete order.  

S.39(1) of the Sentencing Act 1991 should be expanded to make its purposes 
more clear, along the following lines: 

The purposes of a community work order are: 

(a) to allow for the adequate punishment of an offender in the community 
and; 

(b) to provide a means whereby an offender may make reparation to the 
community for the harm caused by his or her offending behaviour. 

A sentence of community work may be inappropriate if the offender has 
alcohol, drug, psychiatric or intellectual disability problems which may indicate 
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that he or she is unlikely to complete such a sentence and it might be useful to 
insert a provision to this effect.233 

 

Recommendation 37:  

That the community work order become a discrete order with expanded 
purposes provisions. 

 

Community work orders and fines 

Community work orders and fine default orders [FDO] are two of the largest 
components of community corrections. Community work is intended to be a 
sanction which inflicts punishment on an offender in the community. The FDO 
is intended as a means of coercing an offender into payment of the primary 
sanction, the fine and, failing that, to provide a means of satisfying the non-
payment of the fine.  

There appears to be an element of interchangeability between the two sanctions. 
In their study of these orders, Freiberg and Ross note:234 

The growth of community work orders is of concern to governments. If 
a court has imposed a fine as the primary sanction, or wishes to do so, it 
has made a decision as to the appropriate sentence in the case before it. 
Conversion of that sanction to another vitiates that exercise of discretion 
and can render the sentence inappropriately severe. In addition, it places a 
great strain upon the supervisory resources of the Department of Justice. 
On the other hand, failure to pay fines can undermine the credibility of 
the criminal justice system. Offenders escaping payment may be less 
deterred in future and come to believe that they may in future commit 
similar offences with impunity. Courts may seek alternative sanctions if it 
becomes known that monetary penalties are unmet and ultimately, the 
community may call for harsher penalties as they lose faith in the 
sanctioning system. 

It seems highly probable that sentencers are using the community work order as 
a substitute for the fine, in effect short-circuiting the fine default process. 
Sentencers faced with impecunious offenders, for whom a dismissal, discharge 
or adjournment is considered too lenient a sanction, are likely to impose the 
community-based order with the community work only condition, rather than 
allow them to escape effectively unsanctioned. The knowledge that in all 
probability a fine would be converted to community service by the processes of 

                                                 

233  Sentencing and Parole Reform Bill 2000 (NZ), cl. 52. 
234  Freiberg and Ross, Sentencing Reform and Penal Change, p. 168, 
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law results in a pragmatic escalation of the sentence. This assumes that the 
sentencing hierarchy, which regards the fine as a less severe sanction than the 
community-based order, truly reflects how offenders perceive relative severity. 
It may well be that for many offenders, community work has less impact upon 
their lives than the payment of a fine, depending upon their financial 
circumstances. It could be argued that fines and community work are of equal 
severity, with a court being permitted to choose the appropriate sanction, so 
long as it achieves the purpose or purposes for which the sentence is imposed. 
The absence of any requirement of a pre-sentence report is probably also an 
attractive feature of this disposition, freeing sentencers from the shackles of 
correctional bureaucracy and speeding up their processing of cases. 

This observation raises the question of whether the CWO ought to be directly 
available to a court for cases where the offender lacks the means to pay a fine, 
thus obviating the default process. CCS would not seek to expand the number 
of persons on such orders and would probably prefer not to see the 
introduction of any provision which might encourage courts or offenders to 
seek such orders. On the other hand, such a provision might recognise the 
reality of the current situation and save the courts and CCS time in dealing with 
fine defaulters. The Discussion Paper (p. 69) suggested that consideration be 
given to: 

Whether a Court should be able to impose community work order where 
it appears to that court that a fine is the appropriate sentence but the 
offender lacks the means to pay a fine or where the offender expresses an 
unwillingness to pay a fine and where no lesser sentence is appropriate in 
view of the seriousness of the offence. 

CONSULTATION 

Submissions on this proposal were divided. It was supported by Victoria Police 
(as a sensible option to provide offenders with opportunities to resolve 
offending behaviour), by DHS and the Victorian Aboriginal Legal Service (as 
recognising the current practice). Victoria Legal Aid was generally supportive, 
but suggested that consideration be given to the introduction of a day fine 
system as a more far reaching solution to this problem. The Magistrates’ Court 
expressed mixed views. There were those who thought fines were being 
appropriately applied and those who concede that courts do ‘improperly’ use 
community-based orders as substitutes for fines because they feel that lesser 
dispositions than a fine are too lenient for impecunious offenders. Some 
magistrates thought the option of conversion subverted the appropriate penalty 
while others thought that it would expand the range of sentencing options. 

The West Heidelberg CLS noted problems in converting fines to community 
work and the Fitzroy Legal Service did not support the proposal because it 
would mean that the offender was being penalised more severely due to his or 
her financial circumstances. 
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The Review recommends a provision along the following lines: 

A community work order may be imposed on an offender where it 
appears to a court that a fine is the appropriate sentence but the offender 
lacks the means to pay a fine or where the offender expresses an 
unwillingness to pay a fine and where no lesser sentence is appropriate in 
view of the seriousness of the offence. 

 

Recommendation 38:  

That a provision be added relating to community work orders to the effect 
that a community work order may be imposed on an offender where it 
appears to a court that a fine is the appropriate sentence but the offender 
lacks the means to pay a fine or where the offender expresses an 
unwillingness to pay a fine and where no lesser sentence is appropriate in 
view of the seriousness of the offence. 

 

A court would not be required to order a pre-sentence report if a community 
work order is the only order it is considering making. A community work order 
should only be combined with a supervision and treatment order. 

 

Recommendation 39:  

That a community work order can only be combined with a supervision and 
treatment order. 

 

It may be worth considering whether a form of reward should be built into the 
community work order. By way of example, clause 62 of the Sentencing and 
Reform Bill 2001 (NZ) provides that: 

if a probation officer is satisfied that the offender has a good record of 
compliance with a sentence of community work, the probation officer 
may, as the sentence nears its end, remit up to 10% from the aggregate 
number of hours of community work imposed by the court. 

There is a question of whether such a remission would require judicial sanction. 

 

Recommendation 40:  

That consideration be given as to whether a form of reward should be built 
into the community work order. 
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Supervision and treatment order 

The Review believes that there is a need for a flexible order which brings 
together the various elements of supervision, treatment, educational and 
training programs and possibly some restrictions on movement. Minor drug and 
alcohol cases which do not qualify for the Drug and Alcohol Order (below) or 
any other drug or alcohol-related option could be dealt with by an order of this 
kind, which would be less focused and less resource intensive. A court should 
be able to set out the broad parameters of such an order, but a general 
discretion as to its execution, in particular, the mix of conditions, should be left 
to the correctional authorities to adjust in the light of the offender’s progress. In 
cases of full or substantial compliance, provision should be made for early 
termination of the order as a reward.235 

The core conditions in s.37 of the Sentencing Act 1991 should remain unless they 
conflict with the requirements of the particular order. 

It is recommended that ss. 40 and 41 of the Sentencing Act 1991 be repealed and 
replaced by provisions along the following lines. 

A court may order that an offender be under the supervision of a 
community corrections officer. 

The purposes of a supervision and program order are:236 

(a) to reduce the likelihood of further offending by the offender 
through the rehabilitation and reintegration into the community of 
the offender; or 

(b) to permit the monitoring or supervision of an offender in the 
community whether or not the person demonstrates a high risk of 
re-offending. 

(c) to allow for the offender to receive counselling or treatment, or to 
attend and participate in programs in a way and to an extent 
decided by a community corrections officer; 

(d) to allow for any personal factors which contributed to the 
offender’s criminal behaviour to be assessed; and 

(e) to provide an opportunity for the offender to recognise and take 
steps to control and, if necessary, receive appropriate treatment for 
those factors; 

                                                 

235  See e.g. Sentencing (Amendment) Bill 2001, cl. 18ZK (the Drug Court may, as a reward, cancel the treatment 
and supervision part of a drug treatment order if it considers that (a) the offender has to date fully or 
substantially complied with the conditions attached to the order and (b) the continuation of the order is 
no longer necessary to meet the purposes for which it was made. 

236  Cf Sentencing and Parole Reform Bill 2000 (NZ), cl. 40 – 51. 
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The length of a supervision and program order may not exceed two years. 

An offender must obey the orders of a community correctional officer as 
to: 

(a) contacting a CCO, or receiving visits from a CCO, as ordered by a 
CCO; 

(b) undergoing assessment by a medical practitioner, a psychiatrist, a 
psychologist or a social worker, or more than one of them and, if 
necessary, appropriate treatment; 

(c) attending educational, social, therapeutic, cultural, employment-
related rehabilitative, re-integrative, or personal development 
programs or courses; 

(d) placement in the care of an appropriate cultural or ethnic group; 

(e) residing at a specified place for the purposes of any of the matters 
in paragraphs (a), (b); 

(f) associating with any specified person or persons of any specified 
class 

The court may, as a reward, cancel the treatment and supervision order if 
it considers that (a) the offender has to date fully or substantially 
complied with the conditions attached to the order and (b) the 
continuation of the order is no longer necessary to meet the purposes for 
which it was made. 

 

Recommendation 41:  

That s.40 and s.41 of the Sentencing Act 1991 be repealed and replaced by 
provisions creating a supervision and treatment order. 

 

Drug and alcohol program order 

Earlier in this Report, in relation to the discussion of Term of Reference 2.4 
(sentencing options for offenders convicted of drug, and drug-related offences), 
the Review suggested that an integrated series of drug and alcohol interventions 
were required in the sentencing system. It recommended the abolition or 
reform of the combined custody and treatment order, the possible re-
introduction of a conditional suspended sentence for this class of offender as 
well as other changes to orders further down the sentencing hierarchy.  

In relation to the mid-level community-based order, the Review recommends 
that s.38(1)(d) and (e) of the Sentencing Act 1991 (assessment, treatment and 
testing for drug and alcohol addiction) be repealed and replaced by a discrete 
order which focuses upon that problem alone. The order would be a mid level 
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equivalent of the drug treatment order for the less serious offenders and 
offences, which would be less resource intensive than the drug treatment order, 
would not be linked to a sentence of imprisonment and would not require 
judicial supervision.  

It would be imposed when a community-based order would be appropriate and 
could not be used in combination with the community work order or the 
supervision and treatment order. It would require the following: 

• evidence of drug use linked to criminal behaviour 

• consent to treatment 

• a pre-sentence report 

• supervision by community correctional services 

• regular and random testing 

It may require: 

• treatment as a resident in such institution or place as may be specified in 
the order; or 

• treatment as a non-resident in or at such institution or place, and at such 
intervals, as may be specified; 

A court could make an order unless it was satisfied that arrangements for 
implementing the order are available. The order would be case-managed237 by a 
drug treatment team who would have the power to vary the requirements of the 
order without returning to the court. The success of the order is predicated on 
the adequate provision of treatment, counselling and other services. 

The DAPO would differ from the drug treatment order in that it: 

• could be imposed by any court; 

• would not require an offender to plead guilty to come with the 
jurisdiction of the court238 

• would not be restricted in the offences which the offender has committed 

• would not necessarily have a sentence of imprisonment as a default 
option239 

                                                 

237  ‘Case management is a collaborative, multi-disciplinary system of management which is used to assess, 
plan, implement, monitor and evaluate programs and services developed to met an individual inmate’s 
assessed crimogenic and risk needs, having regard to community expectations’; NSW Legislative 
Council: 2001, p. 76. 

238  Cf clause 18Z(1)(a) of the Sentencing (Amendment) Bill 2001 



Pathways to Justice Chapter 4 – Sentencing Options 

 174

• would be supervised by Community Correctional Services and not by a 
court 

It is recommended that new provisions be inserted along the following lines for 
the creation of a drug and alcohol program order (DAPO): 

The purpose of DAPO is to: 

(a) facilitate the rehabilitation of the offender by providing an 
administratively240 supervised drug or alcohol treatment and 
supervision regime in the community. 

(b) to take account of an offender’s drug or alcohol dependency; 

(c) to reduce the level of criminal activity associated with drug or 
alcohol dependency; 

(d) to reduce the offender’s health risks associated with drug or alcohol 
dependency. 

Subject to the provisions relating to the imposition of a community-based 
order (see above), a court may make a DAPO if it is satisfied that the 
offender’s drug or alcohol dependency contributed to the commission of 
the offence or the offender is dependent on drugs or alcohol. 

As well as the core conditions of a community-based order, a DAPO may 
require that an offender must obey the orders of a community 
correctional officer as to: 

(a) undergoing assessment and, if necessary, appropriate treatment in 
relation to the abuse of alcohol, drugs or other substances; 

(b) residing at a specified place for the purposes of any of the matters 
in paragraphs (a); 

(c) receiving treatment as a non-resident in or at such institution or 
place, and at such intervals, as may be specified; 

(d) submitting to detoxification or other treatment; 

(e) submitting to drug or alcohol testing; 

(f) not associating with specified persons; or 

(g) anything considered necessary or appropriate concerning the 
offender’s drug or alcohol dependency. 

                                                                                                                   

239  On breach, the court would have the general power to re-sentence that it currently has under Sentencing 
Act 1991, s.47(3A), which includes the power to sentence to imprisonment in appropriate cases. 

240  Cf Sentencing (Amendment) Bill 2001, c. 18X (1). 
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A CCO must not order an offender to undergo treatment of any sort 
unless a person qualified to recommend or administer the treatment has 
recommended that the offender undergo such treatment. 

A person is not to administer treatment of any sort to an offender 
without the informed consent of the offender. 

A DAPO may not be combined with a community work order. 

A community corrections officer may vary the treatment and program 
conditions without application to the court. 

An offender may withdraw consent to the order at any time. Withdrawal 
of consent does not amount to a breach of the order, but may result in 
the offender returning to court for a variation of the order to community 
work or a supervision and program order. 

A DAPO continues in force even though the offender may have 
completed a course of treatment or term of residence. 

Where a CCO or a specified officer believes: 

(a) that the offender has to date fully complied with the DAPO; and 

(b) it is no longer necessary, to meet the purposes for which the order 
was made, for the order to continue to operate. 

the specified officer may apply to the court which imposed the order for 
a cancellation of the order. 

Where a CCO or a specified officer or the offender believe that: 

(a) the offender is no longer willing to comply with the DAPO; or 

(b) the offender will not be able to comply with the order. 

it may apply to the court which made the order for an order that the 
offender be ordered to serve the remainder of the order, or any other 
period so ordered by the court, by way of: 

(a) community work or 

(b) a supervision and program order 

 

Recommendation 42:  

That s.38(1)(d) and (e) of the Sentencing Act 1991 (assessment, treatment and 
testing for drug and alcohol addiction) be repealed and replaced by a discrete 
order which focuses primarily upon an offender’s drug and alcohol problems. 
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Breach provisions 

In accordance with Recommendation 26 it is recommended that s.47 of the 
Sentencing Act 1991 be amended so that breach of a community-based order no 
longer be a criminal offence. 

 

Recommendation 43:  

That s.47 of the Sentencing Act 1991 be amended so that breach of a 
community-based order no longer be an offence. 
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DEFERRED SENTENCES 

BACKGROUND 

As it presently stands, s.83A of the Sentencing Act 1991 permits a Magistrates’ 
Court, if it finds a person guilty of an offence, to defer sentencing the offender 
for a period of not more than 6 months if the offender is aged between 17 and 
25 years, has consented to the deferral, and the court is of the opinion that 
sentencing should, in the interests of the offender, be deferred. On the 
adjourned hearing, the court, in determining sentence, must have regard to the 
offender’s behaviour during the period of deferral and to any pre-sentence 
report ordered by the court. 

RESTORATIVE JUSTICE 

Over recent years dominant, court-based paradigm which has focused upon the 
offender and ignored the victim has been called into question by advocates of a 
new paradigm variously called ‘restorative’, ‘transformative’ or ‘reintegrative’ 
justice, which is based on the principle that justice requires a response to crime 
which balances the needs of victims, offenders and citizens in general, all of 
whom must be involved in the sentencing process. 

Various models are in operation, or have been trialed under a range of titles and 
forms including family group conferences, diversionary conferences, victim 
offender reconciliation programs, community conferencing, reintegrative 
shaming programs and others. In New South Wales, the Wagga Wagga 
experiment has become well known (see Young Offenders Act 1998 (NSW)); in 
South Australia family conferencing takes place under the provisions of the 
Young Offenders Act 1993 and in New Zealand, which has pioneered conferences, 
particularly in respect of Maori offenders, there is now extensive evaluative 
literature. 

Restorative justice is based upon a number of ideas including: 

• the need to involve victims more in the operation of the criminal justice 
system; 

• the use of shame as a sanctioning technique; 

• the use of trust as a reintegrative device; 

• the role of procedural justice in creating victim and offender satisfaction 
with sanctioning processes and outcomes; 

• the relative importance of restitution rather than punishment in creating 
victim satisfaction; 

• the recognition that for indigenous offenders traditional criminal justice 
paradigms have been alienating, ineffective, inappropriate and often 
counterproductive. 
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In Victoria a family group conference pilot project was commenced in the child 
protection area in 1992 by the Mission of St. James and St. John.241 A Juvenile 
Justice Group Conferencing Pilot Project was introduced in Victoria in 1995 
and ran until the end of 1997.242 It was not legislatively based and operated on 
an informal basis [as a pre-court diversion].  

DIVERSION 

In 1997, a Criminal Justice Diversion Program was piloted in the Magistrates’ 
Court with the assistance of the Victorian Police and made permanent in 
November 2000. It now operates in seven Magistrates’ Courts (Broadmeadows, 
Heidelberg, Dandenong, Sunshine, Frankston, Ringwood and Melbourne). The 
following description of the program is taken from information provided by the 
Deputy Chief Magistrate, Brian Barrow: 243 

The Criminal Justice Diversion Program provides an opportunity for 
mainly first time offenders to avoid a criminal conviction by undertaking 
program conditions that benefit the community, victims and the 
offender. 

Offences Suitable for Diversion 

Any offences triable summarily. 

The Decision to Divert 

Diversion may be at the instigation of: 

• the police informant 

• the police member authorising the brief 

• a police prosecutor 

• the defendant or his/her legal advisers 

• the Court 

• An offender deemed not suitable by a member of the police force 
will not be offered Diversion. 

Diversion Procedure 

The offender is charged and bailed or is served with a summons to 
appear in court in the usual manner. 

                                                 

241  P. Ban, ‘Implementing and Evaluating Family Group Conferences with Children and Families in 
Victoria, Australia’, in J. Hudson et al, Family Group Conferences, 1996. 

242  A. Markiewicz, Juvenile Justice Group Conferencing in Victoria: An Evaluation of a Pilot Program, Phase 2, 1997. 
243  B. Barrow, Criminal Justice Diversion Program (Magistrates’ Court), Law Institute of Victoria, Criminal Law 

Newsletter, Issue 20, p. 2 
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• If police recommend the offender for Diversion, the program is 
fully explained to the offender by the Diversion Co-ordinator. 
Where the offender has an intention to plead guilty and admits the 
content of the police summary the matter is referred to a 
Magistrate that day. The process takes place away from the normal 
court room environment with or without lawyers and may include 
the offender’s family and any friend in support. If unrepresented, 
the offender is given the opportunity to discuss the proposed 
diversion program with a solicitor. 

• A diversion program might require an offender to: 

• Apologise to the victim by way of a letter or in person; 

• Compensate the victim; 

• Attend for counselling and treatment; 

• Perform community work; 

• Abide by a curfew; 

• Live at home; 

• Not associate with certain persons; 

• Make a monetary donation to a charitable organisation, local 
community project or the like; 

• Attend a defensive driving course. 

• Where the offender agrees to the requirements of Diversion, such 
consent must be in writing. The matter is then adjourned to allow 
the offender to comply with the requirements. 

• If the offender satisfactorily complies with the requirements the 
matter does not proceed to Court. By agreement with Victoria 
Police the matter will NOT be recorded as part of the person’s 
Criminal History Report that is made available for external 
purposes (LEAP). It is recorded in a similar manner to cautions to 
enable police to monitor who have previously received a Diversion. 
Presently, even if an offender receives a non-conviction disposition 
it is recorded for the life of the offender. This puts at risk future 
employment prospects and may restrict overseas travel. 

• If an offender does not comply with the requirements the charge 
will proceed to Court to be dealt with in a normal manner. 

Victims 

• Where a charge involves a victim, the Court will seek their view of 
the matter. This may contain information as to the amount of 
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compensation sought due to property damage and whether any 
expression of apology from the person charged would be valued. 
Views may be expressed by way of letter or in person on the day. 
The court also undertakes to notify the victim of any outcome if 
requested to do so. 

Diversion Co-ordinators 

• A Diversion Co-ordinator will be employed at each Diversion 
court. Their role is as follows: 

• Introduce the Program to their particular region; 

• Identify relevant community based programs in their region; 

• Be a central contact for Diversion issues; 

• Monitor the performance of the offenders in completing their 
program conditions. 

The Review believes that although there is considerable potential for using such 
informal diversionary options and is aware that legislation is being considered to 
formalise the current diversion process. There are strong arguments for 
maintaining relatively informal diversion processes which do not result in 
formal a formal record being created. However, there are also grounds for 
arguing that sanctioning and sentencing powers should ultimately lie with the 
courts, though recognising that the courts are not the only means by which 
disputes can or should be resolved or the ultimate source of wisdom regarding 
the best dispositional outcomes in every case. 

There are a number of models which link restorative justice or similar programs 
to the sentencing process. In Western Australia and Tasmania, for example, the 
legislation allows courts to receive ‘mediation reports’ prior to sentencing, 
although it appears that no programs have yet been put in place. The report, by 
a mediator, may be oral or written and may advise the court in respect of the 
attitude of the offender to mediation, to the victim, the effects on the victim of 
the commission of the offence and any agreement between offender and victim 
as to actions to be taken by the offender by way of reparation (Sentencing Act 
1995 (WA), ss.27-30; Sentencing Act 1997 (Tas), s.84). 

The recently published Auld Review of the criminal courts of England and 
Wales244 also noted that that restorative justice is a large issue with many 
variations and applications which has produced a vast body of literature. It 
noted that the notion of restorative justice embraces diversion at many different 
stages of the criminal justice system:245 

                                                 

244  United Kingdom, A Review of the Criminal Courts of England and Wales, September 2001 
245  2001, p. 387-8. 
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• before charge in cases identified by police and/or prosecution; 

• between charge and first appearance in cases identified by prosecution 
and subject to return to criminal justice system if diversionary disposal 
fails; 

• at or after first appearance in court and during pre-trial process, in cases 
identified by the parties and/or the court with the approval of the court 
after conviction, in cases identified by the judicial process by the parties 
and Probation Service and/or other social service, by referring the matter 
of disposal to some non-court agency or agencies and/or involved 
persons; 

• in sentencing, as a complement or alternative to traditional court 
disposals; 

• after sentence, through a judicial disposal of conditional vacating of the 
conviction and or sentence. 

Lord Justice Auld observed that restorative justice is expensive, needing 
resources and multi-agency planning and cooperation. He suggested that any 
scheme for the United Kingdom should  have machinery for symbolic and 
practical involvement of the courts as the representative and ultimate protector 
of society for this purpose, in 246 

• determining whether diversion from the traditional court process is 
appropriate; 

• protecting defendants and victims from bureaucratic oppression or 
insensitivity; 

• ensuring that defendants and, where appropriate, victims are heard and 
that both are treated fairly; 

• monitoring and, where necessary, ensuring compliance with agreed forms 
of disposal; 

• where there is default, in bringing the matter back to court; and 

• overall, in securing fair and proportionate outcomes. 

In particular judges and magistrates – especially magistrates – will continue to 
have an important initiating, supervisory and fall-back enforcement role in the 
working of restorative justice in its developing and different forms. Some may 
take to it more readily than others. Most will require encouragement and 
training to make proper use of it. It should be accompanied from the start by a 
practical and simple system of monitoring so that it can be seen whether it is 

                                                 

246  2001, p. 390-1. 



Pathways to Justice Chapter 4 – Sentencing Options 

 182

such a force in all its aspects, including justice and fairness to all, reduction of 
crime and cost. 

In relation to drug-related offending or offenders, the Drug-Court and Related 
Options Discussion Paper suggested that the deferred sentence has the potential 
to allow the courts to deal with a wide range of cases at the lower end of the 
seriousness scale where the court needs time to consider the outcome of public 
or private treatment or other interventions. This was also the view of DPEC 
which considered that the deferred sentence, when combined with appropriate 
treatment and support services, could offer important incentives to offenders.  

The Halliday Review also recommended the expansion of deferred sentences in 
the United Kingdom to cover voluntary commitment to reparation, attendance 
at drug/alcohol treatment programs and participation in restorative justice 
schemes.247 

It was noted above (p.78) that to date, 107 deferred sentences have been made 
in the Magistrates’ Court. 

CONSULTATION 

There was strong and broad support for the expansion of the deferred 
sentencing option in terms of scope, court and age, particularly in respect of the 
restorative justice initiatives.248 

In the higher courts, there has been a massive decline in the use of conditional 
and unconditional dismissals, discharges and adjournments in Division 5 of the 
Sentencing Act 1991 which give the courts some degree of flexibility at the lower 
end of the sentencing scale. The reasons for this are not immediately apparent, 
but may relate to the fact that their predecessor, the common law bond was, in 
effect, regarded by the higher courts especially as a deferral of sentence rather 
than a dispositive option within the sentencing hierarchy itself. 

RECOMMENDATIONS 

The Review believes that all courts should be given the power to adjourn 
sentence in relation to any offender for a broad range of purposes. A revised 
s.83A of the Sentencing Act 1991 (Vic) might contain provisions along the 
following lines: 

If a Court finds a person guilty of an offence and: 

                                                 

247  Para 6.21. 
248  Chief Judge Waldron, County Court consultees, Magistrates’ Court, Fitzroy Legal Service, DHS. Law 

Institute of Victoria, Criminal Law Section, Victoria Legal Aid, Victorian Aboriginal Legal Service, the 
Social Responsibilities Committee of he Anglican Diocese of Melbourne, Ms Carmel Benjamin AM, Mr 
Mark Griffiths, Mr Rob Melasecca. 
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(a) the Court is of the opinion that sentencing should, in the interests 
of the offender, be deferred; and 

(b) the offender agrees to a deferral of sentencing. 

the Court may defer sentencing the offender for a period not exceeding 
12 months. 

A court may defer sentencing the offender if: 

(a) it considers it appropriate in the circumstances to do so, or 

(b) considers that it would be assisted in sentencing the offender by: 

a. receiving any information which would assist it in assessing 
the offender's capacity and prospects for rehabilitation; 

b. receiving a report from a nominated person as to the 
outcome of any drug, alcohol, medical, psychological, 
psychiatric or similar; 

c. program; 

d. receiving a report from a nominated person as to the 
outcome of any diversion agreement or program undertaken 
by the offender under a specified program;  

e. receiving a report of any mediation, family group conference 
or other process recognised by the court by which the 
offender and the victim meet to discuss the offence and its 
consequences. 

On the adjourned hearing, the Court must, in determining the 
appropriate sentence for an offender, have regard to— 

(a) the offender's behaviour during the period of deferral; and 

(b) subject to section 99, any pre-sentence report ordered under sub-
section (2)(c); or  

(c) any oral or written report of the nominated person, specified 
officer or of the mediation or conference prepared by a person 
nominated by the court about the mediation or conference, or 
attempted mediation or conference. 

The mediation or conference report must report on: 

• the attitude of the offender to the victim and to the effects 
on the victim of the commission of the offence; and 

• any agreement between the offender and the victim as to 
actions to be taken by the offender by way of reparation to 
the victim or the community. 

(d) any other relevant matter. 
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A court may order that the offender report back to the court at specified times 
or intervals. 

 

Recommendation 44:  

That s.83A of the Sentencing Act 1991 be amended to allow the Magistrates’ 
Court, the County Court and the Supreme Court to defer sentence under 
these provisions. 

 

Recommendation 45:  

That s.83A apply to an offender of any age and not be restricted to those 
aged between 17 and 25 years of age. 

 

Recommendation 46:  

That the period of deferral be increased from 6 months to 12 months. 

 

Recommendation 47:  

That the purposes of deferring sentence be expanded to include obtaining 
information regarding prospects of rehabilitation, the outcome of medical or 
other treatment, the outcome of diversion or restorative justice or similar 
programs. 
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CHAPTER 5 

MECHANISMS TO INFORM THE SENTENCING PROCESS 

 

TERMS OF REFERENCE 4: 

4.1 Whether any mechanism could be adopted to more adequately 
incorporate community views into the sentencing process. 

4.2 Whether superior courts in Victoria should adopt a practice of publishing 
guideline judgments on various categories of offences. 

4.3 The extent to which the proposed judicial studies institute should be 
responsible for the collection, analysis and publication of sentencing 
statistics and other sentencing information for the assistance of 
magistrates and judges. 

BACKGROUND 

Of all of the aspects of the criminal justice system, sentencing is probably most 
in the public eye and the most sensitive to changes in community moods and 
public opinion. Crime and punishment exist within a fluid and changing context 
of community values, attitudes and emotions. A criminal justice system which 
loses touch with its community risks losing its legitimacy. However, a criminal 
justice system which attempts to respond to every passing mood, crisis or 
trauma will soon lose its ability to function as an institution which stands 
between the state and the individual and whose primary task is to uphold and 
reinforce the principles of justice.  

Sentencing is a highly complex task carried out under difficult circumstances by 
a heterogeneous group of people operating in different levels of courts. 
Sentencers differ among themselves in their views and these differences are 
reflected in the 80,000 to 90,000 sentences handed down in Victoria each year 
in the Magistrates’ Court, the County and Supreme Courts. When sentencing an 
offender who is before the court249 a sentencer must consider three major 
categories of information. First, there are the general aims of punishment and 
the current attitudes of the legislature, judiciary and the public toward the 
appropriate balance between the retributive, deterrent and rehabilitative goals of 
the criminal law. Second, there is information about the offence itself. This 
includes consideration of such matters as the gravity of the crime as measured 
by the legislative penalty attached to it or by its social danger, the harm done 
                                                 

249  Not a hypothetical offender conjured up in an abstract sentencing exercise. 
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(particularly having regard to its mode of execution and its effect on the victim), 
the prevalence of the offence, and the degree of participation by the person 
charged. Third, information about the offender’s personal characteristics is 
important. This pertains to his or her age, sex, character, mental health, family 
and employment circumstances and general social history. In addition, it may be 
necessary for the court to have regard to the investigatory or court processes 
themselves and to take into account delay, unfair police practices, or the 
availability or otherwise of correctional and treatment services for the offender. 

That being said, however, it is desirable that sentencing policy should be 
accessible and understandable to the public. Dr Austin Lovegrove, of the 
Department of Criminology at the University of Melbourne has recently 
argued250 that serious consideration ought to be given to develop mechanisms 
by which community views of sentencing can be considered or incorporated 
into the sentencing process. 

THE VICTORIAN EXPERIENCE 

The Victorian community has never been excluded from the policy making 
process. In the late 1970s and early 1980s, state government inquiries into the 
sanction of community service and the system of parole and remissions sought 
the community’s views on new sentencing initiatives. In the mid 1980s, a 
Sentencing Committee chaired by a retired Supreme Court judge, Sir John 
Starke QC was established to review sentencing policy and practice. That 
Committee sat for three years and undertook an extensive series of public 
consultations. In 1989 a review of statutory maximum penalties was undertaken 
by a task force which included the then Director of the Victorian Court 
Information and Welfare Network and a former Liberal Minister for 
Community Services. 

In the mid-1990s, the Liberal/National party government attempted to gauge 
public opinion on the appropriate sentences for a range of serious offences by 
means of newspaper survey.251 In 1996, the Victorian Community Council 
Against Violence was asked by the government to inquire into community 
knowledge and views in relation to sentencing within the context of the criminal 
justice system. It was asked to give particular consideration to identifying the 
community’s level of knowledge of sentencing, how the community gains its 
knowledge of sentencing, identifying the community’s perceptions of the 

                                                 

250  A. Lovegrove, ‘Judicial Sentencing Policy, Criminological Expertise and Public Opinion’ (1998) 31 
ANZJ Crim 287. 

251  Of these 40,000 responses, only a random sample of some 3,000 were selected for further analysis. The 
response was far from representative of the Victorian community as a whole. It was heavily skewed 
towards the over fifty age group.  The response rate was approximately 8 per cent of the total daily sales 
of the newspaper, or about 0.9% of the total Victorian population.  One commentator referred to this as 
a “SLOP” poll, “a self-selecting opinion poll”: Denis Muller, “Sentencing poll: reckless populism at 
work”, Canberra Times, 10 August 1996. 



Pathways to Justice Chapter 5 – Mechanisms to inform the Sentencing Process 

 187

purpose of sentencing and identifying the expectations, concerns and 
suggestions from the community in relation to sentencing.  

The problems inherent in any attempt to gauge ‘public opinion’ are manifested 
in this Inquiry. Although the public consultation was well publicised,252 there 
was a very low response rate. Ninety individuals expressed their views, 54 
organisations made submissions and 106 people participated in focus groups. 
The largest number of submissions came from victims or agencies which 
worked with victims and principally addressed issues of offences of violence.253 
The Council acknowledged that the responses it elicited were not representative 
of the community or of the range of offences and sentences dealt with by the 
court and warned of the dangers in extrapolating their findings to the 
community as a whole. Its report was published in 1997.  

Within its limitations, the consultation found that most persons who 
participated regarded ‘community protection’ as the major aim of sentencing, 
though there were differing views as to whether increased punishment or 
rehabilitation were the best means of achieving this. There were significant 
differences in participants’ satisfaction with the criminal justice system, with no 
clear view of sentencing emerging. It found that the media were the major 
source of information about sentencing and that they were the most influential 
factor in determining their assessment of the criminal justice system. The 
Inquiry also found that there was inadequate knowledge amongst respondents 
of the operation of the community corrections system. 

This Review was provided with some 400 letters and over 7,000 coupons 
submitted to the Herald Sun newspaper arising out of the coverage by that 
newspaper of the sentencing of an offender for the murder of a young woman, 
Nicole Paterson. In the main, these letters and coupons urged the government 
to protect the community primarily by increasing the number and length of gaol 
sentences, introduce mandatory or mandatory minimum sentences, re-introduce 
capital and corporal punishment as well as castration for sex offenders. Most 
expressed their concern over what they perceived to be the excessive leniency 
of the courts. It is probable that the responses represented the same 
demographic groups as did the 1996 survey. There is no doubting, however, the 
sincerity and strength of feeling of those who wrote in. 

PUBLIC CONCERN WITH SENTENCING 

Over recent years governments and legislatures have expressed concern over the 
degree of judicial discretion and the manner in which it has been exercised. In the 
1960s and 1970s the major problem perceived was that of disparity: It was alleged 

                                                 

252  There was extensive press and radio publicity and 4,000 copies of the discussion paper were distributed 
to interested parties. 

253  VCCAV, Community Knowledge and Perceptions of Sentencing in Victoria: A Report on the Findings of the 
Consultations, 1997, p.viii. 
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that like cases were being treated differently for reasons unrelated to the facts of 
the case. In the 1980s and 1990s, disparity of another kind was causing concern: 
disparity between the sentences that the ‘public’ and the legislatures are said to 
want and the sentences imposed by the courts. There was an (unwarranted) 
assumption that more severe sentences would result in less crime.   

 In Australia and abroad a number of techniques have been developed to deal with 
the problems of sentencing consistency and alleged leniency. Sentences at all levels 
of courts are subject to appeal by both the defence and the prosecution. Judicial 
training is available at a state and national level and some jurisdictions have 
introduced services to provide judges with information about sentencing principles 
and current sentencing practices. Political concerns about sentencing leniency or 
disparity have led to a spate of legislative interventions in many English 
speaking countries, for example the United States, England, Australia, Canada 
and New Zealand. Some examples are: 

• truth in sentencing laws; 

• increases in statutory maximum penalties; 

• changing the aims of sentencing away from the centrality of 
proportionality  and towards protection of the community through 
incapacitation or prevention; 

• indefinite sentences; 

• cumulative rather than concurrent sentences; 

• mandatory minimum terms; 

• one, two or three strikes legislation; 

• boot camps; 

• intensive supervision orders; home detention; electronic monitoring; 

• introduction of victim impact statements; 

• sentencing guideline judgments in New South Wales; 

• matrix sentencing proposal for Western Australia; 

• removing prisoner’s rights to vote; 

• shaming and stigmatising offenders. 

PUBLIC OPINION 

Accurately determining the ‘community’s views’ on any issue, let alone 
sentencing is a difficult task and there are many professional organisations 
whose job it is to ascertain it. Whether for political parties, commercial 
organisations, lobby groups or others, it is understood that good policy and 
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successful marketing strategies must be founded on sound, scientific methods. 
These require both quantitative and qualitative data, an understanding of the 
nature of the sampling process and accepted tools of analysis.  

Public opinion polls often fail these simple requirements. Simplistic, unscientific 
surveys can result in spurious or inaccurate conclusions regarding the 
community’s views, but these are often used by the media and others to 
demonstrate support for their particular policies. It is not difficult to manipulate 
public opinion by the use of poorly framed questions, simplistic scenarios and 
unrepresentative samples. 

RESPONSIVENESS AND RESPONSIBILITY IN CRIMINAL 
JUSTICE 

Politicians have a duty to be responsive to the public. That is the nature of our 
democracy. Public opinion defines the boundaries of what is possible in public 
life.254 However, judges, whilst having a responsibility to be aware of, and 
sensitive to, public opinion, perform a different function and have different 
duties. Judges are not appointed to attend to the wishes of individual victims or 
defendants, or  to talk-back radio, but to serve the broader interests of society, and 
that interest may be best served by exercising a fearless, independent and 
professional judgment about the purpose and nature of the sanction to be imposed 
as well as its duration. If opinion polls are anything to go by, public antipathy 
towards offenders is always high. In the United States, as is probably the case in 
Australia, polls show that most people think that sentences are too lenient and that 
dissatisfaction with the criminal justice system is a chronic condition. In the United 
States, even as rates of imprisonment soar to unprecedented levels, the public does 
not feel safer or become less punitive. The experience of the United States appears 
to suggest that there is no natural level of prison accommodation or rate of 
imprisonment that would significantly reduce the need felt by many citizens for 
more prisons. As long as levels of crime are high enough to generate substantial 
anxiety, those who view increased imprisonment as a solution will continue to 
demand more prisons and will do so in terms that do not change markedly at any 
level of incarceration. 

SOME CONSEQUENCES OF PENAL POLICIES 

A cynical response to the effect of the introduction of these policies in many 
jurisdiction is that they have been successful – in returning or electing the 
parties which proposed them, to government. However, though public opinion 
is sometimes assuaged for a short period by the passage of severe laws, there is 
little evidence of their success in reducing crime and more evidence of their 
unjust and counter-productive consequences. While most members of the 
community share the common aim of creating a safe society, opinions 

                                                 

254  J. Roberts et al, Penal Populism and Public Opinion, Unpublished manuscript, p. 7. 
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legitimately differ as to the most effective and efficient methods of bringing this 
about. The evidence to date is that many of the policies outlined above have 
been ineffective, expensive and bear disproportionately harshly on minority 
populations. 

THE IMPORTANCE OF COMMUNITY ATTITUDES 

Sentencing does not, and should not lie only in the domain of criminal justice 
professionals. But nor should it become a popular sport. What is needed is a 
system which permits properly informed public opinion to be taken into 
account in the whole of the criminal justice process, from the creation of laws 
to their implementation. That public opinion must be properly ascertained.  

‘Properly informed’ means being aware of the reality of crime and punishment. 
In a recent study, four leading Canadian, British and Australian criminologists 
have summarised the state of knowledge about public knowledge of crime and 
punishment. They found that the public:255 

• perceive crime to be constantly increasing, particularly crimes of violence; 

• over-estimate the proportion of recorded crime which involves violence; 

• over-estimate the proportion of crime for which juveniles are responsible; 

• over-estimate the number of homicides committed; 

• over-estimate the percentage of offenders who re-offend; 

• under-estimate the severity of maximum penalties; 

• under-estimate the severity of sentencing practices (eg the incarceration 
rate); 

• over-estimate the percentage of offenders released on parole; 

• over-estimate the proportion of prison terms served in the community on 
parole; 

• over-estimate the percentage of parolees who will re-offend while on 
parole. 

Research into public opinion and sentencing consistently finds that the more 
information that is provided to respondents the less punitive are their 
responses, especially when the polling takes the form of sentencing vignettes or 
simulated sentencing exercises. Sentencing is not only a function of offence 
seriousness but also of the offender’s circumstances.  

                                                 

255  J. Roberts et al, Penal Populism and Public Opinion, p. 26. 
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‘Properly ascertained’ does not mean letters to the editor, letters to politicians 
from constituents, petitions or phone-in polls to radio stations. Nor does it 
mean opinion polls which simplify complex issues into a yes-no response. Nor 
are the media necessarily accurate guides to public opinion. The nature of the 
modern media is such that they tend to simplify and amplify issues, partly with a 
view to inform, but more with a view to entertain.  

In some circumstances the media take the imposition of punishment into their 
own hands. In the United Kingdom, following the murder of a young girl, the 
News of the World newspaper launched a campaign to publish the names, 
addresses and photographs of convicted paedophiles. It claimed massive public 
support.256 One result of the campaign was that some offenders were attacked, 
some persons were misidentified and attacked and two convicted offenders 
committed suicide. In the course of violent demonstrations, cars were burned 
and police attacked.  

CURRENT METHODS OF TAKING COMMUNITY ATTITUDES 
INTO ACCOUNT 

Statutory maximum penalties 

Through its parliamentary representatives, the community sets maximum 
penalties for offences which are intended to reflect the level of communal 
abhorrence of these offences and act as a directive to sentencers as to how to 
weigh the gravity of this type of offending. Maximum penalties also provide the 
public with a guide to the seriousness with which the public should view the 
offence.257 In setting maxima, Parliament needs to take into account not only 
the offence in question, but the relationship of the maximum penalty for that 
offence to other similar offences as well as dissimilar offences in order to 
maintain some logical coherence and parity within the sentencing structure. 
Parliament also needs to take into account the resource implications of changes 
in maximum penalties and any consequential changes in sentencing practices.  

Victim impact statements 

Since the introduction of the victim impact statement into the sentencing 
process in 1994258 a court is required to take into account information formally 
put before it as to the effect of the crime on the victim. The effect of a crime on 
a victim has always been a factor which courts have taken into account, but this 
new procedure formalises the process.  

                                                 

256  J. Roberts et al, p. 134. 
257  Victoria, Sentencing Task Force, Review of Statutory Maximum Penalties, Melbourne, 1989, p. 23. 
258  See now Sentencing Act 1991 (Vic), s.95A – 95E. 
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In Victoria, although the nature and extent of harm to the victim is accepted as 
a factor relevant to the exercise of the sentencing discretion, the victim’s view 
about the appropriate sentence is not the only factor relevant to the sentencing 
decision. A victim’s desire for retribution or revenge is not a legitimate 
consideration in sentencing. Conversely, the fact that a victim may forgive the 
offender or wish them not to be punished also does not oblige a court to act in 
accordance with these desires. The courts see their functions as being to serve 
the broader interests of society, though the views of an offender’s community 
may be relevant considerations.  

Sentencing Commissions 

In the United States, the Federal and many state governments have established 
sentencing commissions to draft sentencing guidelines for the courts. The 
Federal Commission was specifically required to develop guidelines which were 
consistent with the views of the public. The Commission held public hearing 
and conducted a national survey of the public’s view of sentences for a range of 
federal offences.259 

In principle, the creation of bodies which can assist in the development of 
criminal justice policy can provide a means by which the community can 
express its views, or at least, the views of representative members of the 
community. In practice, what has occurred in some states of the United States 
has been the development of numerical guidelines which closely confine judicial 
authority and which have been criticised as being mechanical, unjust and, in 
some cases, leading to increasing prison populations. Though guideline 
sentences are intended to make sentences more predictable, they have 
effectively been the means by which some jurisdictions have dramatically 
increased sentence severity. As well as the question of sentence severity and 
‘unjust parity’, the creation of sentencing commissions along the United States’ 
model raises the issue of appropriate distribution of sentencing authority 
between the legislature, the courts and an unelected commission. United States 
sentencing commission have been criticised for being unduly political and 
unrepresentative.  

There is no single model of a sentencing commission or a sentencing guideline 
system. Only 18 or so American jurisdictions operate with a guideline system; 
seven of which are voluntary or advisory, but all of which are numeric. No 
jurisdiction outside the United States has gone down this path. 

                                                 

259  The Commission’s guidelines have been criticised on many grounds, but particularly on the ground that 
that they are sometimes harsher than public opinion and sometimes less so, because public opinion is 
fickle and subject to the perceived crises of the moment, Roberts et al, p108. 
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SCIENTIFIC GAUGING OF PUBLIC OPINION 

It is useful for policy makers to be aware of public opinion. There are a number 
of methods by which community attitudes to sentencing can be better gauged 
through improved poll design. To be valid, opinion polls must be based on 
properly stratified random samples of the community so that the sample is 
representative of the larger population. In posing the questions, the poll should 
provide as much information as is necessary to enable the respondent to make a 
sensible response and should inform them about the range and cost of 
sentencing options available to the courts.260 Loaded or emotional questions 
should be avoided as should questions which are intended to produce a desired 
response. If focus groups are used, they should be carefully selected for their 
representativeness. 

SENTENCING ADVISORY COUNCIL 

The Review was required to examine the ‘extent to which the proposed judicial 
studies institute should be responsible for the collection, analysis, and 
publication of sentencing statistics and other sentencing information for the 
assistance of magistrates and judges.’ At the time the Discussion Paper was in 
preparation, the nature of what is now the Judicial College of Victoria was not 
clear. In May 2001, the Judicial College of Victoria Act received Royal Assent.  

Under s.5(1), the functions of the College are: 

(a)  to assist in the professional development of judicial officers;  

(b)  to provide continuing education and training for judicial officers; 

(c)  to produce relevant publications;  

(d)  to provide (on a fee for service basis) professional development 
services, or continuing judicial education and training services, to 
persons who are not judicial officers within the meaning of this Act; 
and 

(e)  to liaise with persons and organisations in connection with the 
performance of any of its functions.  

The Board of the College is made up of six members, four of whom are judicial 
officers representing the Supreme Court, County Court, the Magistrates’ Court 
and the Victorian Civil and Administrative Tribunal, one an academic and one 
being a person with broad experience in community issues affecting courts 
(Section 8). Under s.15 of the Act, the Board may establish committees to assist 
it in performing any of its functions. 

The functions of the Board of the Judicial College appear to be relatively broad 
and might possibly be interpreted to encompass the range of tasks envisaged for 
                                                 

260  J. Roberts et al, p. 294. 
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the proposed Sentencing Advisory Council, however, there is some question 
whether the Judicial College as presently constituted and tasked, would be the 
ideal body to undertake these tasks. 

STATISTICS 

Victoria’s criminal justice statistical information base is amongst the least 
developed of any in Australia. The information provided to sentencers, 
researchers and the general public is episodic and less than comprehensive. This 
is partly the product of not having an independent bureau of crime statistics and 
research such as exist in New South Wales, South Australia, Western Australia 
and to a lesser extent, Queensland. This Review has been considerably hindered 
by not having comprehensive, up-to-date and accurate sentencing data readily 
available. Nor did it have published analyses of crime rates or sentencing 
patterns or projections of prison and correctional populations. The need for 
such information is urgent and ongoing. Public policy should not be developed 
in ignorance of information which should be readily available and public. The 
Judicial College would not be the appropriate body to undertake such statistical 
research and analysis. Whether or not the Sentencing Advisory Council is 
established, a body or unit should be set up to provide this service to the public 
and to the legal profession. 

JUDICIAL EDUCATION 

The need for formal judicial education has long been recognised.261 In the 
United Kingdom, the Judicial Studies Board runs sentencing courses while in 
Australia the Judicial Commission of New South Wales, established in 1986, is 
required to provide continuing education for judicial officers. The Australian 
Institute of Judicial Administration also runs courses each year on sentencing 
and together the two bodies organise a highly successful annual national judicial 
orientation course. There are many in-court conferences and seminars to keep 
judges and magistrates up-to-date but these are by no means comprehensive or 
intensive enough. 

The actual or potential creation, and maintenance of any system of information 
for the courts, whether it be guideline judgments, statutory guidelines, specific 
statistical sentencing information or general education for judges requires a 
major investment of resources which goes beyond mere ad hoc seminars or 
occasional research papers. What is required of judicial administrators is the 
creation of a permanent infrastructure to support judicial officers in the difficult 
and complex task of sentencing. 

The realisation that a permanent infrastructure is required has come relatively 
late in Australia. In the United States, judicial councils, not necessarily confined 

                                                 

261 See Peter Sallmann, "Judicial Education: Some Information and Observations" (1988) 62 Australian Law 
Journal 981. 
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to sentencing, have been in existence for nearly a century. However, for many 
years they were bedevilled by the problems of lack of staff, adequate powers 
and resources. Most lacked any institutional and reliable resources to gather 
information, interpret it and develop solutions to problems. 

In England, a Judicial Studies Board has been in operation since 1979 in various 
forms with responsibility for training for magistrates and judges in criminal, 
family and civil matters. It runs orientation and refresher courses for judicial 
officers and publishes regular reports on legislation and sentencing matters. 

In New South Wales, the Judicial Officers Act 1986 (NSW), s.8 provides that the 
Judicial Commission ‘may, for the purpose of assisting courts to achieve 
consistency in imposing sentences - (a) monitor or assist in monitoring 
sentences imposed by courts; and (b) disseminate information and reports on 
sentences imposed by courts’ but the Act makes it clear that these provisions in 
no way limit any discretion that a court has in determining a sentence. The 
Commission has created, at considerable expense, a computerised Sentencing 
Information System which consists of four data bases: Sentencing Law, 
Sentencing Appeals, Sentencing Facilities262 and Penalty Statistics. The 
assumption underlying this system is that sentencing disparity will be reduced by 
providing judicial officers with information about sentencing practices in similar 
cases.263 

• The Commission has published a number of studies of sentencing which 
have been of value not only to New South Wales judicial officers, but to 
researchers and practitioners generally.  

In its 1988 Report, the Victorian Sentencing Committee recommended strongly 
in favour of the establishment of a Judicial Studies Board arguing that its major 
benefit would be to provide a structured method of learning and keeping 
abreast of changes in the sentencing process.264  Its recommendations were 
accepted by the government and the Judicial Studies Board Act 1990 (Vic) came 
into operation on 20 November 1990. The functions of the Board were:265 

(a)  to conduct seminars for judges and magistrates on sentencing matters; 

(b)  to conduct research into sentencing matters; 

(c)  to prepare sentencing guidelines and circulate them among judges and 
others; 

                                                 

262  This contains information about drug and alcohol counselling, periodic detention and community 
service options, cross referenced by geographic location and type. 

263  On the limits to such techniques, see Lovegrove, A. (1999) ‘Statistical Information Systems as a Means 
to Consistency and Rationality in Sentencing’ 7 International Journal of Law and Information Technology 31 – 
72. 

264 Op. cit. at 187. 
265 Judicial Studies Board Act 1990 (Vic), s.5. 
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(d)  to develop and maintain a computerised statistical sentencing database 
for use by the courts; 

(e)  to provide sentencing statistics to judges, magistrates and lawyers;  

(f)  to monitor present trends, and initiate future developments, in 
sentencing; 

(g)  to assist the courts to give effect to the principles contained in the 
Sentencing Act 1991 (Vic); 

(h)  to consult with the public, government departments and other interested 
people, bodies or associations on sentencing matters;  

(i)  to advise the Attorney-General on sentencing matters. 

The Board was comprised of seven members appointed by the Governor-in-
Council and includes the Chief Justice of the Supreme Court or another judge 
of that court nominated by the Chief Justice, who was the chairperson, another 
Judge of the Supreme Court appointed by Chief Justice, the Chief Judge of the 
County Court or nominee, the Chief Magistrate or nominee and two persons 
nominated by the Attorney-General of whom at least one had to be, or had to 
have been, employed by a tertiary institution as a member of the academic staff 
at a level not lower than senior lecturer.266 The Board had the power to appoint 
as many research officers as were necessary for its proper functioning. The 
Board never became fully operational and was abolished in 1996.267 

CONSULTATION 

Leaving aside the issue of the Council’s involvement with the preparation of 
guideline judgments, there was general support for the idea of a body to 
undertake research into sentencing policy and practice, collect and analyse 
sentencing statistics and provide information to the judiciary, the government 
and the public about the operation of the sentencing system.268 It was felt that a 
Council could be useful to assist inexperienced judges and magistrates, 
especially in regard to the range of sentencing options and their operation, to 
provide feedback upon the effectiveness of sentencing orders generally and 
specific programs, to provide information to the judiciary regarding ‘current 
sentencing practices’ as required by Sentencing Act 1991 (Vic), s.5(2)(b) and to 
provide information generally to the public concerning sentencing. 

                                                 

266 Judicial Studies Board Act 1990 (Vic), s.7. 
267  Courts and Tribunals (General Amendment) Act 1996 
268  President of the Court of Appeal John Winneke , Justice Frank Vincent, Criminal Bar Association, West 

Heidelberg CLS, the Magistrates’ Court, Fitzroy Legal Service, DHS and Victorian Community Council 
Against Violence and by Victoria Legal Aid (for limited purposes). The proposal was not supported by 
Chief Justice Phillips nor the Victorian Aboriginal Legal Service. Victoria Police reserved their judgment 
pending further information about the operation of such a body. 
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Victoria Legal Aid submitted that in view of the establishment of the Judicial 
College, that body should have the primary task of conducting seminars or 
other educational or training programs for the judiciary, though this would not, 
of course, preclude staff of the Sentencing Advisory Council from participating 
in the organisation and presentation of these programs. 

A number of consultees lamented the poor state of Victoria’s sentencing 
statistics and urged that the situation be urgently remedied, whether through a 
Council or otherwise.  

It was regarded as vital for the credibility of such a body that it be, and be seen 
to be, independent of government. However, the constitution of the Sentencing 
Advisory Council was not the subject of much comment. 

RECOMMENDATIONS 

In view of the strong support for the idea of a Sentencing Advisory Council and 
the development of similar bodies elsewhere in Australia and overseas, it is 
recommended that a Sentencing Advisory Council be established in Victoria. 

 

Recommendation 48:  

That a Sentencing Advisory Council be established. 

 

Though the Council’s role would be different to that of the Judicial College, it 
might be possible, for administrative convenience, for the Board and the 
Council to share the same premises and administrative infrastructure. The 
Council should not have a primary role in providing continuing education and 
training for judicial officers, which is better undertaken by the College, and 
presently by the Australian Institute of Judicial Administration, the Judicial 
Commission of New South Wales and other bodies, but it should be closely 
involved with these bodies in sentencing education and training. 

The Council should have around 12 – 15 members drawn from all levels of the 
judiciary, (or if they do not wish to become directly involved, from ex-judicial 
officers), the Law Institute of Victoria, the Bar, prosecution and legal aid bodies, 
corrections, police, victims groups, persons or bodies involved in social policy 
or social services, persons involved in, or representing, victims of crime services 
and academics with expertise in sentencing. The Council should aim for a 
gender balance. 

The Council should be supported by a small Secretariat who would undertake 
the work of the Council on a day to day basis. It need not be larger than 3 – 5 
officers, but it would need an active and experienced Chief Executive who 
would be responsible for servicing the Council and carry the primary 
responsibility for its operations. 
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The functions of the Council could include: 

• conducting research into sentencing matters; 

• undertaking and disseminating research about rehabilitation and 
treatment programs; 

• providing information and feedback, especially to the judiciary, on the 
effectiveness of different sentencing options; 

• providing information about recidivism rates, program completion and 
breach rates in relation to conditional orders;269 

• conducting analyses of different sentencing reform scenarios, including 
the impact on sentencing patterns  and changes to sentencing options; 

• providing information about the costs of sentencing; 

• providing sentencing statistics to judges, magistrates and lawyers and 
others, including information regarding current sentencing practice as 
required by Sentencing Act 1991 (Vic), s.5(2)(b); 

• assisting the courts to give effect to the principles contained in the 
Sentencing Act 1991; 

• monitoring present trends in sentencing, locally, nationally and 
internationally and suggesting future developments; 

• monitoring imprisonment rates and regularly reviewing the direct and 
underlying causes of changes in the prison population; 

• undertaking studies of whether, and if so, how sentencing practices differ 
in different levels of courts and geographically; 

• consulting with the public, government departments and other interested 
people, bodies or associations on sentencing matters; 

• gauging public opinion on sentencing; 

• advising the Attorney-General on sentencing matters generally and 
responding to particular matters which may be referred to it relating to 
sentencing law and practice; and 

• monitoring the implementation of sentencing reform. 

                                                 

269  That the Sentencing Advisory Council report annually to Parliament on the issue of levels of compliance 
with conditional orders generally, and on the extent to which deficiencies in the provision of support 
services contributed to the levels of compliance. 
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GUIDELINE JUDGMENTS 

BACKGROUND 

Term of Reference 4.2 requires this Review to consider ‘whether superior 
courts in Victoria should adopt a practice of publishing guideline judgments for 
various categories of offences’. 

Guideline judgments can be described as judgments of an appellate court which 
go beyond the facts of the particular case before the court to deal with 
variations of the offence and suggest types or levels of sentence appropriate to 
them.270 Other kinds of guideline judgement can set out general sentencing 
levels for different classes and types of offences.  

GUIDELINE JUDGMENTS IN ENGLAND 

Guideline judgments have been handed down by the courts in England since 
the early 1970s for a range of offences including rape, buggery, drugs, incest, 
causing death by driving and others. They tend to be reasonably broad and leave 
considerable latitude to sentencing courts.  

In July 1999 a new independent advisory and consultative non-departmental 
public body aimed at promoting greater consistency in sentencing was 
established in England. The Sentencing Advisory Panel was established under 
the Crime and Disorder Act 1998 (UK), ss 80 and 81 and is sponsored by the 
Home Office and the Lord Chancellor’s Department. Its purpose is to provide 
fully researched and objective advice and information to the Court of Appeal to 
assist the Court in formulating or revising sentencing guidelines.  

The Act provides that when the Court of Appeal considers an appeal against 
sentence, it must consider (s.80(2)): 

(a) whether to frame guidelines as to the sentencing of offenders for 
offences of the relevant category; or  

(b) where such guidelines already exist, whether it would be appropriate to 
review them. 

Where the Court decides to frame a guideline, it must have regard to (s.80(3): 

(a) the need to promote consistency in sentencing; 

(b) the sentences imposed by courts in England and Wales for offences of 
the relevant category; 

(c) the cost of different sentences and their relative effectiveness in 
preventing re-offending; 

                                                 

270 Andrew Ashworth, Sentencing and Penal Policy (Weidenfeld and Nicolson 1983), p.78. 
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(d) the need to promote public confidence in the criminal justice system; and 

(e) the views communicated to the Court … by the Sentencing Advisory 
Panel. 

Guidelines framed or revised under this section shall include criteria for 
determining the seriousness of offences, including (where appropriate) criteria 
determining the weight to be given to any previous convictions of offenders or 
failures of theirs to respond to previous sentences.  

Whether to frame a guideline, and its terms, remains a matter for the Court of 
Appeal. The Panel itself has power to propose that guidelines should be framed 
or revised, either on its own initiative or at the direction of the Home Secretary.  

The Sentencing Advisory Panel’s role in relation to guidelines is to obtain the 
views of various individuals or bodies as determined by the Lord Chancellor, to 
form views on those matters and to convey them to the court. The Panel 
regards as important the need to encourage transparency in sentencing and to 
increase public confidence in the courts (Annual Report 1999 – 2000). 

The Panel is required by the Act to obtain and consider the views of bodies 
approved by the Lord Chancellor, after consultation with the Home Secretary 
and the Lord Chief Justice. The current list of 28 consultees includes the 
Association of Chief Officers of Probation; the Association of Chief Police 
Officers; the Association of Directors of Social Services; The Centre for Crime 
& Justice Studies; The Chief Metropolitan Stipendiary Magistrate; the 
Commission for Racial Equality; The Council of HM Circuit Judges; General 
Council of the Bar; HM Prison Service; The Howard League for Penal Reform; 
Justice; Justices’ Clerks’ Society; Law Society; Liberty; Local Government 
Association; Magistrates’ Association; National Association for the Care and 
Resettlement of Offenders; National Association of Parole Officers; Parole 
Board; Police Federation of England and Wales; Police Superintendent’s 
Association; Prison Governor’s Association; Prison Officers’ Association; 
Prison Reform Trust; Probation Managers’ Association; The Society of 
Stipendiary Magistrates for England and Wales; Victim Support and the Youth 
Justice Board for England and Wales. 

The Panel has twelve members appointed by the Lord Chancellor after an open 
recruitment process which included advertisements in the national press. The 
Chair is Professor Martin Wasik, Professor of Law at Manchester University 
and an expert in sentencing law. Professor Andrew Ashworth, a leading 
authority on sentencing is also a member. 

Other members include an independent management consultant with expertise 
in race relations, a physician with expertise in public health and race relations, a 
lay magistrate, the Deputy Chief Probation Officer in South Yorkshire, a 
Professor of Social Policy at Goldsmith’s College, London, a stipendiary 
magistrate, a County Education Officer, a Circuit Court Judge and the recently 
retired Director-General of the Prison Service, a member of the judiciary with 
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Crown Court experience and a person with police experience. Four of the 
eleven members are female. 

The Panel has a secretary, an assistant secretary and an administration officer. 
Information about the panel is provided to the public through its Web site 
www.sentencing-advisory-panel.gov.uk.  

It is intended that sentence guidance be provided not only for the higher courts 
but also for Magistrates’ Courts.  

In its first year the Panel carried out four consultation exercises in relation to: 

• environmental offences (referred by the Home Secretary); 

• possession of offensive weapons; 

• importation and possession of opium (referred by Court of Appeal); 

• racially aggravated offences. 

The Panel has commissioned a public attitude survey on domestic burglary 
which is designed to test to what extent the public’s views of the relative 
seriousness of particular cases of burglary coincide with the aggravating and 
mitigating factors identified by the Court of Appeal. 

In the first case which went to the Court of Appeal, the Court expressed its 
gratitude for the advice, but did not adopt it. The advice was treated as if it were 
a brief from an interest group. However, it guidelines in relation to possession 
of opium were adopted in R. v Mashaolli.271 The Panel is considering further 
work on the following offences: 

• offences against children; 

• manslaughter by reason of provocation; 

• handling stolen goods; 

• rape. 

SENTENCING GUIDELINES IN THE UNITED STATES 

In the United States, approximately twenty states and the federal government 
have introduced commission-based sentencing guidelines whose primary aim is 
to eliminate disparity between sentencers. These guidelines tend to be numerical 
and are based primarily on offence severity and prior criminal history. The 
states vary in the degree of latitude allowed to the sentencing court. The 
Commissions which develop the guidelines are appointed by the government of 
the day and contain a mixture of politicians, judicial officers, correctional 
officers and some members of the public. 
                                                 

271  [2000] Criminal Law Review 1029. 
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Numerical guidelines systems have been widely criticised on the grounds that 
they have not removed discretion, but merely shifted it to the prosecutorial 
process, have replaced the problem of unjust disparity (treating like cases unlike) 
with the problem of unjust parity (treating unlike cases alike), have been prone 
to political hijacking (increasing the severity of the grid at election time) and 
have focused too greatly upon retribution to the exclusion of the other aims of 
sentencing. They have also been problematic in that they have not been able to 
deal properly with non-custodial sentences, because while they have been highly 
prescriptive in terms of prison time, they have been far less precise in terms of 
what is considered a proportionate community-based or non-custodial sentence. 
This is partly a legacy of the greater use of custodial sentences in the United 
States and partly a result of the difficulties of identifying a single rationale for 
sentences at the lower end of the sentencing scale. 

Defenders of numerical guidelines argue that they have made sentencing more 
predictable, have ensured that sentences become more severe in response to 
popular and legislative pressure and have allowed administrators to more 
accurately predict the effect of changes to sentencing legislation. 

SOUTH AFRICA 

The South African Law Commission, in a recent review of sentencing, has 
proposed the introduction of a system which would involve a Sentencing 
Council preparing sentencing guidelines for the Supreme Court of Appeal. 
Under the Sentencing Framework Bill 2000 the Sentencing Council would 
consist of judges of the Supreme Court of Appeal or the High Court, 
magistrates, the Director of Public Prosecutions, a senior member of the 
Department of Correctional Services, a non-government member with special 
knowledge of sentencing and the Director of the Sentencing Council. Council 
members are appointed for a period of 5 years. 

The primary function of the Sentencing Council is to take the initiative to 
establish sentencing guidelines and to review existing guidelines in terms of the 
general principles. It is also required to establish a program of judicial education 
on sentencing. Requests for sentencing guidelines may come from some 
government ministers or the Parliament or indeed from any other person. 
Under the South African proposal, a sentencing guideline will specify the range 
of sentencing options and their severity for a particular offence category or sub-
category of offence. They will apply nationally, but will allow for variations 
between provinces. 

In establishing or reviewing a sentencing guideline, the Council will be required 
to consult the National Commissioner of Police, the National Director of 
Public Prosecutions, the organised legal profession, the judiciary, various 
statutory office holders, and ‘as far as is practicable any person who, or 
organisation which, in the opinion of the Council, has special knowledge or 
expertise relevant to the establishment of sentencing guidelines or the review of 
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existing guidelines’. Draft guidelines must be published and comments called 
for within a set time frame. 

When a guideline is finalised by the Council, it must be published in the 
government Gazette and becomes binding on the courts. Each year, the 
Council will be required to provide Parliament with a report which must include 
a statistical overview of all sentences that have been imposed and that are still in 
force, projections of the estimated cost of continuing to implement such 
sentences in the future, information on the efficacy of sentences in reducing 
crime, a statistical overview of the development of the use of community 
penalties as sentencing options and their effectiveness and a consolidated list of 
all the guidelines that it has developed. 

NEW SOUTH WALES 

In 1998 the New South Wales Court of Criminal Appeal under Chief Justice Jim 
Spigelman adopted a practice of delivering guideline judgments for certain types 
of offences. The objectives of guideline judgments are: 

• to provide better guidance to sentencing judges, and hence to improve 
consistency in sentencing practices; 

• to inform potential offenders about sentencing practices in order to 
enhance the effect of general deterrence; and 

• to educate the community more generally about sentencing.  

The Chief Justice has described the introduction of such sentences as a 
‘significant development  

… with respect to the exercise of discretion by sentencing judges’.272 In 
an address to a National Conference of District and County Court judges, 
the Chief Justice argued that guidelines were necessary to deal with two 
major problems which had been identified, but not properly addressed by 
the courts: inconsistency and systemic excessive leniency.  

The Chief Justice acknowledged that the guideline judgment system had 
emerged in a context in which there was pressure for legislative prescription of 
sentences which would have the effect of significantly confining the exercise of 
sentencing discretion. These legislative measures could include mandatory 
sentences, minimum sentences and detailed matrixes or grids. The arguments in 
favour of general guidelines had been stated by Lander J in a South Australian 
case, (Police v Cadd (1997) 94 A Crim R 466, 511) in which gave a number of 
reasons why guidelines should be laid down for general classes of offences. His 
Honour said: 

                                                 

272  Spigelman, J. ‘Sentencing Guideline Judgments’ (1999) 11 Current Issues in Criminal Justice 5. 
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First it gives general guidance to judges of the Court and to the courts 
below of what the superior court within the State consider an appropriate 
range of penalties for a particular class of offence. Secondly, an indication 
by this Court of an appropriate standard is likely to best ensure 
consistency of penalty throughout the State. Thirdly it is, in my opinion, 
part of the deterrent process that this Court pronounces, not only for the 
assistance of the courts below, but for the general education of the public 
and particular education of the public who may be likely to offend. The 
public should know in advance that offences of a particular kind will be 
likely to lead to a penalty in a range indicated by this Court. 

To date, guidelines have been handed down in respect of four offences, 
culpable driving (Jurisic (1998) 45 NSWLR 209), armed robbery (Henry (1999) 46 
NSWLR 346, both of which signalled upward movements in the tariff), drugs 
(Wong & Leung [1999] NSWCCA 420) and break and enter (Ponfield [1999] 
NSWCCA 435) (factors to be taken into account). They have received wide 
media coverage and contained a large element of public education: they were 
not only statements about appropriate levels of sentences but also a re-
affirmation that courts were responsive to public concerns. 

In Jurisic, the Court of Criminal Appeal stated that  primary sentencing courts 
had not responded to parliamentary and appellate court signals for a sharp 
upward movement in sentences. In addition, differently constituted Courts of 
Appeal had been inconsistent in their judgments, thus failing to provide clear 
leadership to courts further down the hierarchy. The Chief Justice said: 

In my opinion, guideline judgments should now be recognised in New 
South Wales as having a useful role to play in ensuring that an 
appropriate balance exists between the broad discretion that must be 
retained to ensure that justice is done in each individual case, on the one 
hand, and the desirability of consistency in sentencing and the 
maintenance of public confidence in sentences actually imposed, and in 
the judiciary as a whole, on the other. 

Such guidelines are intended to be indicative only. They are not intended to be 
applied into every case as if they were rules binding on sentencing judges. 
Decisions of appellate courts on sentencing are not to be treated as binding 
precedents. 

WESTERN AUSTRALIA 

The Western Australian Supreme Court had had the legislative power to hand 
down guideline judgments along the lines of those in New South Wales for 
some years, but had not done so. In 1999 the Liberal government then in power 
introduced legislation to create a ‘sentencing matrix’ system, in effect, the 
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beginnings of a stricter, more prescriptive, numerical guidelines regime.273  It 
was intended to make the sentencing process more responsive, accountable, 
clearer, more consistent, more understandable to the public and ultimately, to 
give the Parliament more control over sentences imposed by the courts. Courts 
are to be made more ‘accountable’ to parliament through a system of 
information gathering, publication of benchmark sentences and, finally, through 
the legislative prescription of ‘presumed’ sentences, deviation from which will 
create an automatic right of appeal.274 Neil Morgan of the University of 
Western Australia recently argued that the matrix concept was driven by a ‘law 
and order agenda’. He observed:275 

The Attorney General first announced his proposals in broad terms in July 
1998, in the aftermath of a public rally to protest about ‘home invasions’ 
involving elderly victims and the perceived inadequacy of sentences. A crucial 
element of the debate has been an unrelenting political and media portrayal of 
the judiciary as out of touch, unresponsive and unaccountable. 

The Chief Justice, on behalf of Supreme and District Court judges, formally 
condemned the introduction of matrix sentences in his annual report which was 
tabled in Parliament.  The legislation was ultimately passed in an attenuated 
form as amendments to the Sentencing Act 1995276 but these provisions have 
not yet been proclaimed and are unlikely to be under the newly elected Labor 
government. The provisions relating to legislative prescription of sentences 
were deleted during the passage of the Bill through Parliament. The legislation 
does, however, allow for the use of computer programs to determine what are 
known as ‘indicative’ sentences and to prepare sentencing reports. 

GUIDELINE JUDGMENTS IN VICTORIA 

In Victoria, the report of the Victorian Sentencing Committee chaired by Sir 
John Starke277 recommended in favour of guideline judgments. The Sentencing 
Bill of 1990 contained a provision which empowered the Full Court to hand 
down guideline judgments to be followed by judges and magistrates when 
sentencing offenders. A guideline judgment would be binding unless the judge 
or magistrate was of the opinion that the particular circumstances of the 
proceedings were so materially different as to require him or her to depart from 
the guidelines.  

                                                 

273  Sentencing Matrix Bill 1999 (WA). 
274  Morgan, N. and Murray, B. ‘What’s in a Name? Guideline Judgments in Australia’ (1999) 23 Criminal 

Law Journal 90. 
275  Morgan, N. Accountability, Transparency and Justice: Do We Need a Sentencing Matrix? Paper delivered at the 

14th Annual ANZ Society of Criminology Conference, Perth, September 1999. 
276  Part 14A, Sentence Reporting and Formulation. 
277 Victoria, Victorian Sentencing Committee Report, Sentencing (Attorney-General's Department 1988).  
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Clause 6(5) of the Sentencing Committee’s Bill provided that a guideline 
judgment may set out: 

(a) the criteria to be applied in selecting among the various sentencing 
alternatives; or 

(b) the appropriate range of the various sentencing alternatives; or 

(c) the purposes that should be pursued in sentencing offenders for a 
particular class of offence; or 

(d) the criteria by which the sentencing judge or magistrate is to determine 
the seriousness of the particular offence; or 

(e) the criteria which the sentencing judge or magistrate may use to reduce 
the sentence for a particular offence; or  

(f) the weight to be given to relevant criteria; or 

(g) any other matter consistent with the principles contained in this Act. 

This provision was opposed by a majority of Supreme Court judges who were 
of the view that such guidelines would restrict the discretion of the courts. The 
Victorian draft legislation would have permitted the Full Court to have regard 
to any statistical research or other similar material submitted to it by the 
Director of a proposed Judicial Studies Board, any relevant evidence of public 
attitudes in sentencing, as well as the need to make efficient use of correctional 
and other relevant facilities. This was a broader range of information that a 
court of appeal usually has regard to and the implications in terms of judicial 
time and the necessity for considerable support mechanisms are obvious. 

Since the publication of the Discussion Paper the High Court has handed down 
an important judgment in the case of Wong & Leung [2001] HCA 64.278 The 
case raises a number of important questions relating to the direction of 
sentencing in Australia, in particular whether the guidelines issued by the New 
South Wales Court of Criminal Appeal in Wong & Leung [1999] NSWCCA 420 
(Discussion Paper p. 87) were contrary to the principles of the common law and 
New South Wales law as well whether they were compatible with the 
Commonwealth Constitution.279 The Court’s decision was divided, with 
Gaudron, Gummow and Hayne JJ delivering a joint judgment, agreed to in part 
by Kirby J and Callinan J in separate judgments, with Gleeson CJ in the 
minority. 

The view of the majority of the High Court was generally antagonistic to 
guideline judgments, taking the view that it was not a proper role for an 
appellate court to lay down prescriptive sentencing ranges for future cases, 
                                                 

278  15 November 2001. 
279  The constitutional issues are not of direct concern to the Review, as the case concerned a 

Commonwealth offence. This Review is primarily concerned with state courts sentencing state offences. 
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though courts could appropriately make explicit the sentencing principles that 
might guide sentences in relation to particular kinds of offences. There was a 
concern that a guideline which was very prescriptive and which focused upon 
one particular element of an offence, would, or could, prevent a sentencer from 
taking into account all of the relevant circumstances as required by the 
governing sentencing legislation. Gaudron, Gummow and Hayne JJ regarded 
the laying down of highly prescriptive sentencing guidelines as an unacceptable 
move from the judicial to the legislative power.280 

Another objection to the guideline judgment in the instant case,281 was that it 
impermissibly, in effect, created a sub-classification of the offences provided by 
Parliament. More generally, the formulation process did not provide a means by 
which parties who had an interest in the range of sentences proposed could 
make their views known. Ultimately, the majority was of the view that the 
guideline judgment concept encouraged the adoption of a ‘two-stage’ approach 
to sentencing (ie one in which there are increments or decrements from a 
predetermined range of sentences) which was a departure from principle and 
was apt to give rise to error. It preferred that sentencers should reach a single 
sentence, by coming to an ‘instinctive synthesis’ which balances all of the many 
and conflicting features of a case. 

However, Gleeson CJ, in the minority, saw a growing need for appellate 
guidance, especially as the judiciary expanded (para 10): 

The increasing size of the judiciary, and the legal profession, is a factor in 
the importance which is attached to the problem of inconsistency, and 
the need for appellate guidance. In the days when criminal justice was 
administered by a relatively small group of judges, it was easier to 
maintain consistency. The range of likely penalties for common offences 
was well known, and significant departures from that range were readily 
identified. Idiosyncratic decision-making was not difficult to recognise. 
Now, at least in New South Wales, a large number of judges (and acting 
judges) sentence offenders, and there is a growing need for the Court of 
Criminal Appeal to give practical guidance to primary judges. The form 
that such guidance might properly take is an important issue in the 
administration of criminal justice. If there is insufficient guidance, and 
resulting inconsistency, public confidence in the value of discretionary 
sentencing will suffer. 

Though Kirby J ruled against the New South Wales Court of Criminal Appeal 
in this instance, he spoke generally in favour of consistency in the exercise of 
discretionary sentencing discretion and supported the notion that (para 136): 

                                                 

280  It should be noted, however, that at the state level, there is no constitutional separation of powers 
doctrine. 

281  Which concerned importation of drugs. 
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publicly available guidelines, in the sense of relevant factors declared by 
an appellate court, are to be preferred to undisclosed or secret ‘tariffs’ or 
rules of thumb that are not so readily susceptible to debate in public, 
including in a court which has relevant sentencing responsibilities and 
powers. 

ARGUMENTS FOR AND AGAINST GUIDELINE JUDGMENTS 

The New South Wales Parliamentary Library Research Service recently 
succinctly summarized some of the arguments in favour of, and against 
guideline judgments.282 

Arguments in favour 

• Guideline judgments set out applicable principles and penalties for the 
courts in a clear and authoritative form, while leaving room for judges to 
depart from them where necessary. This can achieve an appropriate 
balance between the broad discretion to take the individual circumstances 
of each case into account, and the desirability of consistency in 
sentencing. Guideline judgments are consistent with the nature of the 
existing appellate process. The development of guidelines could be 
grafted onto the existing sentencing appeals system. 

• The use of guideline judgments allows for the incremental development 
of the law by the courts. 

• Sentence guidelines contained in judgments are to some extent protected 
from short-term political pressures. Appeal courts take community views 
into account in setting guidelines, but they are less affected than 
legislators by calls to change sentences in response to particular incidents. 
The courts in setting guidelines can take into account public policy 
concerns expressed in legislation enacted by Parliament. 

• There may be fewer appeals against sentence, because it will be easier for 
both prosecution and defence to see whether a particular sentence falls 
within a standard sentencing range. 

• The standard appeal process may result in an uneven range of offences 
being covered by guideline judgments, but legislative measures may be 
able to address this potential problem, by putting in place mechanisms 
for the executive government to give suggestions or advice to appeal 
courts about areas where guideline judgments are appropriate. 

Other arguments proffered in favour of guideline judgment include: 

                                                 

282  Figgis, H. Mandatory and Guideline Sentencing: Recent Developments, NSW Parliamentary Library Research 
Service Briefing Paper No 18/98 (1998) 17 – 19. 
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• they may assist the objective of general deterrence: offenders will know in 
advance of particular levels of sentence. 

• they may improve deterrence because they increase the efficiency of the 
transmission of knowledge about actual sentencing practice; especially 
regarding those who make calculations about these matters, eg drug 
traffickers. 

Arguments against guideline judgments 

• A guideline judgment cannot foresee all the innumerable factors which 
may arise in sentencing any particular offender, which can make it 
difficult to set out an appropriate sentence range. Guideline sentencing 
ranges might become so broad that they would provide no useful 
guidance at all. Conversely, a guideline judgment may be so narrowly 
focussed that it would only be applicable to a limited number of cases 
within the offence category. Guideline judgments may require more work 
by the appeal courts and by judicial administrators. It may be necessary 
for the courts to have regard to statistical and other research, evidence of 
community views, and the need to make effective use of correctional 
facilities. Issuing guideline judgments may therefore have implications for 
judicial time and support mechanisms. The Court of Criminal Appeal 
tends to hear sentencing appeals only for serious crimes, which may result 
in guidelines concentrating around these crimes. The less serious crimes, 
which make up most of the work of the lower courts, may not be covered 
by guideline judgments. Legislative measures allowing the executive to 
give suggestions or advice to the appeal court on what guidelines should 
be handed down may be perceived as an intervention in the 
independence of the judiciary. 

• Guideline judgments do not permit a systematic appraisal of the 
sentencing system, and are unsuitable for debating the overall objectives 
of the system. They do not allow the penalty severities for an offence to 
be assessed in relation to other offences. Guideline judgments offer less 
scope than a grid or mandatory sentencing system for Parliament to 
influence sentencing outcomes in response to public policy concerns. 

… there seems to be no conclusive evidence that increasing the certainty 
or toughness of penalties has a significant deterrent effect on crime. 

CONSULTATION 

The legal profession was strongly and overwhelmingly hostile to the 
introduction of guideline judgment in Victoria.283 Their views reflect many of 

                                                 

283  E.g. Victoria Legal Aid (would erode judicial independence and create more complexity); Victorian 
Aboriginal Legal Service. 
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the criticisms made by the High Court in Wong and Leung, and summarised 
above. The judgment of Winneke P in In Ngui & Tiong [2000] VSCA 78, which 
was cited by the High Court, was considered as aptly reflecting the view of 
many in the profession: 

For my own part, I have reservations about the use which can or should 
be made in the sentencing process of judicially expressed guidelines, 
based on existing “sentencing patterns” which are themselves the product 
of the accumulated wisdom of sentencing judges exercising individual 
discretions in respect of individual cases over a number of years. It must, 
of course, be acknowledged that consistency in sentences imposed for 
like offences upon like offenders is an objective to which the system of 
criminal justice aspires. Such consistency, as the courts have frequently 
stated, is particularly important where the offences are created by 
Commonwealth statutes and sentences for such offences are being 
imposed by courts throughout Australia. To the extent that judicially 
expressed guidelines can assist the production of such consistency, then 
they may be of use. However, the search for sentencing consistency 
should not be permitted to usurp the discretion of the sentencing 
judge…. 

Experience in other areas of the law has shown that judicially expressed 
guidelines can have a tendency, with the passage of time, to fetter judicial 
discretion by assuming the status of rules of universal application which 
they were never intended to have. It would, in my opinion, be 
unfortunate if such a trend were to emerge in the sentencing process 
where the exercise of the judge’s discretion, within established principles, 
to fix a just sentence according to the individual circumstances of the case 
before him or her is fundamental to our system of criminal justice. 

Accordingly, the utility of the relevant guidelines expressed in Wong’s case 
will be as a “sounding board” or “a check” against the exercise of the 
sentencing judge’s discretion. 

In the consultation process, the President of the Court of Appeal re-affirmed 
his opposition to guideline judgments, preferring the instinctive synthesis 
approach long favoured in this state. In his view, sentencing had become too 
legalistic and it was too complex to reduce to a formula. The role of the 
appellate courts was not to interfere unduly with the decisions of trial judges but 
should be confined to advising inferior courts when a sentence was manifestly 
inadequate or excessive. Justice Frank Vincent was also opposed because of the 
dangers of inflexibility and undue constriction of judges’ sentencing discretion. 

The Magistrates’ Court was ‘categorically opposed’ to their introduction in 
Victoria, taking the view that guideline judgments could not cater for the almost 
infinite variety of individual characteristics and circumstances of cases which 
came before them and would unnecessarily fetter the sentencing discretion. It 
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also expressed concern about the manner in which such judgments would be 
constructed and their relevance to courts of summary jurisdiction. 

The Criminal Bar Association, in a lengthy submission prepared by Mr Patrick 
Tehan QC, questioned whether there was evidence that sentencing 
inconsistency was a real problem, contrasting Victoria with New South Wales, 
where there was a real concern. The issue of inconsistency and the need for 
guidance, it argued, was greater in jurisdictions with a larger bench and with 
more inexperienced judges, for example where acting judges are appointed for 
short periods or in England with its system of recorders (acting judges). 

The Association suggested that there was sufficient guidance for judges through 
sentencing text books and the Victorian Sentencing Manual, which is produced 
by the County Court. If better training, information or education were required, 
it could be provided by the proposed Sentencing Advisory Council, which 
would also have a major role to play in public education.  

The Association was also concerned that the introduction of guideline 
judgments carried the risk of an increase in sentence severity, pointing to the 
experience in New South Wales where the judgements to date had seen an 
increase in suggested sentence length.284 They saw it as a means for politicians 
to pressure the judiciary.285 It might then, the Association suggested, be a short 
step to mandatory sentencing. The Association noted the lack of judicial and 
professional support for guideline judgment in the state and counselled that 
Parliament should not impose such a system in the face of hostility from the 
profession.  

Those supporting guideline judgment in Victoria did so primarily on the basis 
that it would assist sentencers generally, but were concerned that courts’ 
discretion not be unduly restricted.286 Both Phillips CJ and Chief Judge 
Waldron were not opposed to them believing they might be of use to 
inexperienced judges and for intermediate courts such as the County Court. The 
Victorian Community Council Against Violence expressed support, especially 
for guidelines for sexual offences and violent offences against women and 
children, in order to clarify and publicise the relevant sentencing principles and 
tariffs. 

                                                 

284  The New South Wales, Legislative Council Report, 2001p. 52 found evidence that guideline judgments 
in New South Wales have increased the rate of imprisonment. Prior to guidelines, for dangerous driving 
causing death or grievous bodily harm 16% of offenders received periodic detention or home detention; 
0% afterwards. In relation to armed robbery, 82% received a prison sentence before, compared to 91% 
after. However it had no information about lengths of sentences. 

285  See also West Heidelberg CLS which opposes guideline judgment because of its fear that the legislature 
would substitute itself for sentencers. 

286  E.g. DHS. 



Pathways to Justice Chapter 5 – Mechanisms to inform the Sentencing Process 

 212

RECOMMENDATIONS 

It would be extremely unwise to introduce such an important reform to the 
sentencing process in the face of such strong opposition from those who would 
be obliged to implement it, namely the Court of Appeal and the Criminal Bar. 
Experience has shown that legal reforms imposed upon a reluctant or hostile 
constituency are likely to be ineffective, or worse, undermined. Victoria’s long 
attachment to the notion of sentencing as a process of ‘instinctive synthesis’ and 
its rejection of ‘two-stage’ sentencing does not provide a climate conducive to 
what would amount to a radical cultural change. The Court of Appeal’s view of 
itself as a court of appeal against error, rather than as a setter of broader 
legal/sentencing policy also militates against the introduction of a system which 
would be more normative than reactive, prescriptive rather than historical. 

Guideline judgments are not, in themselves, particularly radical, especially where 
they are not primarily quantitative or ‘tariff’ oriented.287 Guideline judgments 
may also indicate ‘starting points’, relevant sentencing principles (such as 
discounts for pleas of guilty),288 the kinds of sentences which may be 
appropriate or distil actual sentencing practice. As noted in the Discussion 
Paper, England has had such a system for three decades, though the process has 
recently been augmented by the work of the Sentencing Advisory Panel 
(Discussion Paper p.83).289 They have also been used in New Zealand, Hong 
Kong and Canada. The South Australian Full Supreme Court, in the recent case 

                                                 

287  Cf Numerical guideline systems or ‘grid’ sentencing as are used in many jurisdictions in the Unites States 
but which are not proposed for Victoria. Professor Michael Tonry has argued that guideline judgments 
alone cannot bring about less disparity in sentencing. He writes that voluntary sentencing guidelines 
systems in the US and sentencing information systems are based on the hypothesis that knowledge of a 
court’s past sentencing patterns will influence the sentences that judges will impose. The are based on 
assumption that empirical information will bring this to light, that conscientious judges will want to 
sentence even handedly and minimize disparity and that descriptive data will identify anomalous outliers 
and reduce aberrant sentences. Unfortunately, he states, the evidence is not promising. In the US such 
methods had few or no discernible effects on sentencing patterns. He considered that there was no 
credible evaluation literature that demonstrates that the adoption and elaboration of guideline judgments 
has reduced sentencing disparities in general or that patterns of sentencing in particular kinds of cases 
change after issuance of a pertinent new judgment However, in England, it is believed anecdotally that 
they do influence sentencing patterns; Tonry, M. ‘Punishment Policies and Patterns in Western 
Countries’ in Tonry, M. and Frase, R.S., (eds), Sentencing and Sanctions in Western Countries, 2001, pp, 23 0 
4. 

288  See e.g. Thomson (2000) 49 NSWLR 383. 
289  The Panel recently had four guideline judgments adopted by the Court of Appeal (importation and 

possession of opium Mashaollahi [2001] 1 Cr App R (S) 96; racially aggravated offences, Kelly and Donnelly, 
6 February 2001; handling stolen goods, Webbe 2 May 2001; extended sentences, Nelson 24 October 
2001) In respect of the speed of its response to a request by the Court of Appeal, the Panel’s Web site 
noted that in Nelson, the Court of Appeal notified the Panel in April of its intention to issue a guideline 
judgment in respect of the use of extended sentences and asked for the Panel’s advice in respect of the 
circumstances in which it would be appropriate to impose an extended sentence and the length of 
sentences which will be appropriate in those circumstances. The Panel issued a consultation paper in 
June and submitted its proposal to the Court on 28 September and the court issued guidance in a case 
on 24 October. 
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of Kovacevic v Mills290 regarded it as appropriate for the Full Court to ‘set 
appropriate sentencing standards created by the cumulative force of individual 
sentences or by a deliberate act of policy on the part of the Full Court’:291 

The function of establishing appropriate standards is an important aspect 
of ensuring, as best one can, that adequate standards of punishment are 
observed. Establishing appropriate standards also tends to ensure that 
there is such consistency of approach as is achievable in a system in 
which the appropriate standard depends upon, in part, the circumstances 
of the individual case and of the individual offender, and a system in 
which sentencing is a individualised as it is in our system. 

The recent Halliday Review of sentencing in England noted that guidelines not 
only play a part in determining what happens to offenders, they also can 
determine the impact of sentencing on the services responsible for carrying 
them out and therefore the impact on public expenditure (para 8.1). However, 
the Review was concerned that there were no clear lines between what should 
be in guidelines and what should be in statute law (para 8.3). It saw the 
outstanding issues for the United Kingdom in respect of the guideline system as 
sorting out the respective roles of parliament and courts, guiding courts in the 
use of non-custodial penalties, distinguishing between different levels of 
seriousness within the same category of offence, showing how seriousness 
levels within various offences overlap, providing easier access to guideline 
judgment for the general public and ensuring that a wider range of cases come 
before the courts for guidance (para 8.6). It recommended a review of the 
current arrangements to establish a new body, or a revision of the existing 
system to create a body independent of the Court of Appeal, but under strong 
leadership, to produce codified guidelines (para 8.13).  

The tasks for the guideline body would be (para 8.20): 

• drawing up and publishing sentencing guidelines for all courts 

• consulting on draft guidelines 

• monitoring effect of guidelines 

• amending them 

• explaining guidelines in public 

• making recommendations for sentencing law reform based on experience 
of the guidelines. 

The Auld Report was generally supportive of the Sentencing Advisory Panel’s 
work and proposed two changes. The first was that rather than being confined 
                                                 

290  (2000) 76 SASR; see Warner, K. ‘Sentencing Review 2000-2001’ (2001) 25 Criminal Law Journal 332, 336. 
291  Warner, p. 336. 
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to advising only on individual offences, the Panel should also be able to advise 
on general principles of sentencing, in particular as to the courts’ use of the 
various sentencing options available to them regardless of the category of 
offence; and, secondly, to enable the Court of Appeal to work more closely with 
and respond more speedily to the Panel’s advice, to empower it to issue 
guidelines without having to tie them to a specific appeal before it.292 

Despite the criticisms which can be made of guideline judgments in terms of 
their usefulness, ability to diminish unjust disparity and their impact on judicial 
independence, this Review is of the view that in principle their introduction in 
Victoria is warranted on the grounds of transparency, consistency and the need 
for a wider community input into the sentencing process. 

Guidelines are not a substitute for sentencing policy, but can provide a useful 
tool for carrying it out. The development of a common law of sentencing 
through the courts has not succeeded in providing clear and consistent guidance 
to lower courts. Though Courts of Appeal should retain the ultimate 
responsibility for their promulgation, this Review believes that sentencing 
guidelines, whose genesis lies outside the court, can provide a mechanism for a 
broad community dialogue about the purposes of sanctions, the range of 
appropriate sentences for offences and their effectiveness. It also believes that 
such guidelines could significantly ease the work of the courts in the task of 
sentencing in any individual case.  

However, until there is broad judicial and professional support for their 
introduction, guideline judgments should not be introduced in Victoria. 

 

Recommendation 49:  

That guideline judgments should not be introduced until there is broad 
judicial and professional support for them. 

 

In the event of a change in judicial and professional opinion, it might be useful 
to outline how such a scheme might operate in this jurisdiction.  

Guideline judgments may be prepared by the Court of Appeal alone or it could 
be assisted in that task by the proposed Sentencing Advisory Council. The 
Review prefers the latter option, partly for reasons relating to the broad issues 
of community participation in sentencing and partly because it believes that 
there should be broad input and wide consultation and research in the 
formulation of guideline judgments. 

                                                 

292  Auld 2001, para. 111. 
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The provisions could take the following lines:293 

General  

A guideline judgment means a judgment containing guidelines to be taken into 
account by courts sentencing offenders. 

The Court of Appeal may give a guideline judgment: 

• when it considers it appropriate to do so; 

• on application by the Attorney-General; 

• on a recommendation of the Sentencing Advisory Council. 

A guideline judgment may be given separately or may be included in any 
judgment of the Court that it considers appropriate. 

Nothing requires the Court to give any guideline judgment if it considers it 
inappropriate to do so. 

A guideline judgment given in proceedings under this section may be reviewed, 
varied or revoked in a subsequent guideline judgment of the Court. 

The Director of Public Prosecutions may appear in person or be represented by 
a legal practitioner in guideline proceedings. 

The Director of Legal Aid Victoria may appear in person or be represented by a 
legal practitioner in guideline proceedings. 

The Director of Public Prosecutions and the Director of Legal Aid Victoria, or 
their representative may do any one or more of the following: 

(a)  oppose or support the giving of the guideline judgment by the Court; 

(b)  make submissions with respect to the framing of the guidelines; 

(c)  inform the Court of any relevant pending appeal with respect to sentence; 

(d)  assist the Court with respect to any relevant matter. 

Evidence 

Nothing in [the Crimes Act] limits the evidence or other matters that the Court 
may take into consideration in giving a guideline judgment and the Court may 
inform itself as it sees fit. 

Role of Sentencing Advisory Council 

Where the Court decides to frame or revise a guideline it must notify the 
Sentencing Advisory Council. 

                                                 

293  See generally Crimes (Sentencing Procedure) Act 1999 (NSW); Crime and Disorder Act 1998 (UK); Victorian 
Sentencing Committee, Draft Sentencing Act 1985. 
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Where the Court decides to give or revise a guideline judgment it must have 
regard to the views communicated to it by the Sentencing Advisory Council. 

The Sentencing Advisory Council may at any time propose to the Court that a 
guideline be given or revised. 

Where the Sentencing Advisory Council receives a notification from the Court 
of Appeal or itself makes a proposal the Council shall: 

(a)  obtain and consider the views on the matters in issue of such persons or 
bodies that the Council considers desirable; 

(b)  formulate its own views on those matters and communicate them to the 
Court; and 

(c)  furnish information to the Court. 

Purposes 

Where the Court decides to give or revise a guideline judgment, the Court must 
have regard to: 

(a) the need to promote consistency in sentencing; 

(b) the need to promote public confidence in the criminal justice system. 

Contents 

A guideline judgment may set out: 

(a) the criteria to be applied in selecting among the various sentencing 
alternatives;  

(b) the appropriate range of the various sentencing alternatives; or 

(c) the appropriate level or range of sentences for a particular offence or 
class of offence;  

(d) the purposes that should be pursued in sentencing offenders for a 
particular class of offence;  

(e) the criteria by which the sentencing judge or magistrate is to determine 
the seriousness of the particular offence;  

(f) the criteria which the sentencing judge or magistrate may use to reduce 
the sentence for a particular offence;  

(g) the weight to be given to relevant criteria;  

(h) any other matter consistent with the principles contained in this Act. 
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CHAPTER 6 

FURTHER ISSUES 

 

This Review was required by its terms of reference to examine some aspects of 
Victoria’s sentencing laws. It has generally confined itself to addressing those 
terms only. However, during the course of consultation, a number of issues 
were raised concerning the operation of the Sentencing Act 1991 which were of 
concern to those who made submissions to the Review or who were consulted 
by it. Their comments are recorded in deference to those who made the effort 
to raise the issues. 

SENTENCES OF IMPRISONMENT AND THE ROAD SAFETY ACT 

At a meeting with the members of the Criminal Law Section of the Law 
Institute of Victoria, it was drawn to the attention of the Review that if the 
intensive correction order ceases to be a sentence of imprisonment,294 it would 
consequently not be available as a sentencing option under s.30 of the Road 
Safety Act 1986. Section 30 provides that in relation to the offence of driving 
whilst disqualified, the following penalties attach:  

For a first offence, 30 penalty units or imprisonment for 4 months; For a 
subsequent offence, imprisonment for not less than 1 month and not 
more than 2 years. 

This is because the intensive correction order is, in law, a sentence of 
imprisonment, served by way of intensive correction in the community. Section 
30 is one of the few provisions in Victorian law which carries a minimum 
sentence of imprisonment. Because the intensive correction order is regarded as 
a sentence of imprisonment for most purposes, a court may, in appropriate 
cases, avoid committing a person to custody under this provision by imposing a 
term of imprisonment but ordering the offender to serve it by way of an 
intensive correction order. This unintended consequence of the proposed 
change to the nature of the intensive correction order would need to be 
addressed by a review of the relevant provisions of the Road Safety Act or the 
Sentencing Act 1991. 

SPECIAL OFFENDER GROUPS 

The Discussion Paper identified a number of groups of offenders who posed 
particular challenges to the sentencing system (p.39). These included young 
offenders, female offenders, offenders with an intellectual disability, mentally 

                                                 

294  See Recommendation 22. 
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disordered offenders and Aboriginal and Torres Strait Islander offenders. The 
Review has been limited in time and resources in its ability to examine the 
deficiencies in the sentencing orders which generally or specifically relate to 
these groups and, other than the provisions relating to young offenders, has not 
been able to take these matters further.  

Female offenders 

In relation to female offenders, the Review noted that in Victoria, between 1995 
and 2000 the number of women prisoners increased by 58%, from 116 to 183. 
Prison receptions increased by 43% in that period. In December 2001 there 
were 247 women in custody, 188 sentenced and 59 on remand. 

Since the publication of the Discussion Paper, the New South Wales Legislative 
Council published its Report on the increases in the prison population in that 
state.295 The Interim Report had made a large number of recommendations 
aimed at reducing the number of women in prison including undertaking 
studies of the patterns of female offending; strategies dealing with drug 
addiction; judicial education regarding programs suitable for women with 
babies; judicial education regarding non-custodial options; improved case 
management programs; use of drug free wings in prison for women; increasing 
forensic beds for women; expanding programs for women in regional areas; 
female bail hostels, especially for indigenous women; development of probation 
hostels; assistance for homeless women; development of an intensive probation 
option; increasing access for indigenous women offenders to community based 
sentences; developing a circle sentencing option; access to drug court for 
women and improving post-release transition programs especially supported 
accommodation. 

Some of these recommendations may profitably be explored in Victoria. 

Mentally disordered offenders 

In relation to mentally disordered offenders, Dr Ruth Vine, Victoria’s Deputy 
Chief Psychiatrist, drew the Review’s attention to Mr Justice Frank Vincent’s 
Report which reviewed leave arrangements for patients at the Victorian Institute 
of Forensic Mental Health. The Vincent Report made two recommendations re 
orders under s.93(1)(d) of the Sentencing Act 1991 (Vic). 

That the Attorney-General consider the use of s.93(1)(d) of the Sentencing 
Act 1991 and amend the legislation to provide criteria for the 
circumstances in which it should be used, and that these criteria reflect 
that s.93(1)(d) should not be used in matters where a serious crime has 
been proven (Recommendation 11). 

                                                 

295  New South Wales, Legislative Council, Select Committee on the Increase in Prisoner Population: Final Report, 
Parliamentary Paper No. 924, November 2001. 
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That legislative guidelines be provided to the chief psychiatrist and the 
Mental Health Review Board for when a person on a s.93(1)(d) order 
should be discharged from that order. That the Minister for Health 
consider amending the Mental Health Act 1986 to include criteria for 
determining when patients detained under s.93(1)(d) of the Sentencing Act 
1991 should be discharged (Recommendation 18). 

According to Dr Vine, the Minister for Health has accepted the report’s 
recommendations, but their implementation has been delayed pending the 
outcome of this Review and following discussion with officers of the 
Department of Justice. 

Although the Terms of Reference of this Review include ‘the desirability of 
making any changes to existing sentencing options’, there has been insufficient 
time to fully consider these recommendations and to consult more broadly on 
the operation of Part 5 of the Act (Hospital Orders). Though Dr Vine has made 
some useful suggestions in relation to these matters, which include proposed 
changes to the legislation, these matters are better dealt with elsewhere. 

Victoria Legal Aid, in its submission, noted that there are a number of mentally 
impaired defendants remanded in custody in prison, some for lengthy periods. 
If they are ultimately sentenced to hospital an order under the Sentencing Act 
(Vic) or dealt with under the Crimes (Mental Impairment and Unfitness to be Tried) 
Act, the courts are unable to declare any pre-sentence detention in gaol as time 
served. They recommend that s.18 of the Sentencing Act 1991 and possibly the 
Crimes (Mental Impairment and Unfitness to be Tried) Act should be amended to 
reflect the necessity of having pre-sentence detention in these circumstances. 

The Mental Health Legal Centre Inc suggested that mentally disordered 
offenders were not adequately treated by the criminal justice system and 
recommended that the hospital order be replaced by a Mental Treatment Order 
which would involve directing offenders into Area Mental Health Services for 
treatment. 

DAY FINES 

Victoria Legal Aid suggested an investigation of the appropriateness of 
introducing a system of ‘day fines’ whereby fines are not expressed in terms of 
dollars but in terms of ‘day’s earnings’ for the individual offender. 

CONCURRENT AND CUMULATIVE SENTENCES 

Some of the Supreme Court judges consulted would like to see a rationalisation 
of s16 of the Sentencing Act 1991 (Vic) in order to clarify how different sentences 
relate. 

SERIOUS OFFENDER PROVISIONS 

Mr Justice Frank Callaway considers that the serious offender provisions take 
up a great deal of the Sentencing Act 1991 (Vic), complicate the task of sentencing 



Pathways to Justice Chapter 6 – Further Issues 

 220

judges and effectively do not achieve very much. He recommends the repeal of 
all of the serious offender provisions and their replacement with a general 
provision which elevates s.5(1)(e) as the principal purpose of sentencing 
generally for serious sexual or violent offences against multiple victims or 
serious offences in the nature of arson or drug trafficking on more than one 
occasion. He suggests that the concepts of ‘serious sexual offences’ or ‘serious 
violent offences’ not be defined, but be left to sentencers to apply ordinary 
English words. He also recommends that s.6E (sentences for serious offenders 
to be served cumulatively) be repealed. 

RESTITUTION AND COMPENSATION 

Dr Ian Freckelton has suggested that there are a number of questions which 
arise from the compensation provisions in the Sentencing Act 1991. Among these 
are the extent to which orders under s.85B in particular (and restitution too) 
should inter-relate with fines; the criteria to be employed in reducing the 
quantum of s.85B orders by reference to the circumstances of the offender and 
the impact that the order would have upon the offender's dependents etc; the 
problematic operation of the s.85 threshold provision; the offences to which 
s.85B should apply - eg occupational health and safety infractions; the criteria 
for making the early assessment of pain and suffering damage when injuries may 
not have stabilised; entitlements of the offender to have the applicant separately 
medically examined; clear obligations on the part of the applicant in terms of 
service of further reports upon which he or she proposes to rely; the extent to 
which there should be reduction of awards by reason of overlapping 
entitlements to other forms of compensation, such as those existing in earlier 
and later versions of the Accident Compensation Act; whether the timeframe to 
bring such applications, ie normally within 12 months of the sentencing, is fair 
and appropriate for both parties.  

The Review notes that the Sentencing and Parole Reform Bill 2001 (NZ), cl. 29 
creates a separate sentence of reparation for emotional or physical harm or in 
relation to loss of or damage to property. Similar issues were raised by the 
Parliament of Victoria, Law Reform Committee in two reports: Restitution for 
Victims of Crime: Interim Report, Government Printer, Melbourne, November 
1993; Parliament of Victoria, Law Reform Committee, Restitution for Victims of 
Crime: Report, Government Printer, Melbourne, 1994 and the issue may be worth 
reconsidering. 
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CHAPTER 7 

IMPLEMENTATION 

 

Sentencing reform is a difficult process, at the best of times. As Michael Tonry 
writes:296 

[A]mong ambitious innovations, more fail than succeed, and the 
explanations often can be found in the care and thoroughness of 
planning and implementation…. Involve all affected agencies and 
constituencies in the planning and design work. Make the planning 
process open and accountable so that affected constituencies can voice 
their concerns early, and so that policy fights, and necessary resulting 
compromises, can be made before plans have become firm rather than 
afterwards. Anticipate and develop contingency plans for all foreseeable 
problems. Cultivate support from the media. Conduct extensive public 
relations and outreach programmes. Hold training sessions for officials 
and practitioners who must work with the new regime, so that its goals 
and rationales are at least understood and respected (even if they are not 
agreed with). Before implementation, establish monitoring programmes 
so that patterns and pockets of non-compliance will be apparent. 
Establish technical support facilities so that answers are available for 
questions about policies and procedures. None of this is glamorous but it 
holds the key to whether policy initiatives succeed.  

If sentencing reform is to succeed in this State, it is important that the 
consultation process undertaken by this Review continue. It has been a 
productive and instructive process both for the Reviewer and those consulted.  

The Halliday Review suggested that there were three important conditions for a 
successful and intended outcome:297 

• sufficient understanding of, and commitment to the main elements of the 
reform program, including its goals, and how it is expected to work, 
amongst all those directly involved, and a wider public (the ‘hearts and 
minds’ aspect of implementation); 

• comprehensive assessment of need for investment in infrastructure and 
services, including policy development; constructing essential systems; 
obtaining necessary human and financial resources; and enacting 
legislation; 

                                                 

296  Tonry, M. ‘Sentencing Reform Across Boundaries’ in Clarkson, C.M.V. & Morgan, R., The Politics of 
Sentencing Reform 1995, p. 276. 

297  Para 10.1. 
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• adequate planning for change process, through a comprehensive plan that 
recognises the needs of all concerned and commands a sufficient level of 
confidence across all agencies. 

The Halliday Review describes what is required in some detail in its report298 
and its recommendations bear careful study by those embarking on the reform 
process. It is tempting to reproduce it in full, but in lieu of that some of the 
relevant suggestions are summarised. 

The government will need to consult with those closely involved in the reform 
program, with sentencers, practitioners, correctional authorities and the public. 
It is important to attempt to communicate with the public and gain their 
confidence.  

New sanctions or modifications of existing sanctions should be piloted 
wherever possible to test and develop the ideas. Resource issues should be 
discussed between the government and sentencers. Sentencing exercises could 
be conducted to determine if new laws are understood as intended. Service 
providers will need to appraised of the implications of changes to sentencing 
policy. Staff training will need to be adjusted to reflect changes in sentencing 
philosophies and practices. Inter-departmental consultation and co-operation 
are vital if programs require, as they usually do, the involvement of more than 
one agency. 

Planning must also include preparation for the monitoring, review and 
evaluation of the reforms to ensure that they are working as intended and if 
they are not, to be able to take early remedial action. In this respect there is a 
urgent need to establish a proper statistical framework. 

The Halliday Review recommended that a central unit be established with 
responsibility for constructing, through consultation, a suitable implementation 
plan and of carrying it through with all the interested parties. 

 

Recommendation 50:  

That if all or part of this Review is to be implemented, an implementation 
process involving planning, consultation, evaluation and review be 
undertaken under a central unit within the Department of Justice. 

 

 

                                                 

298  Pages 65 – 9. 
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APPENDIX 1 

PROPOSED REVISED VICTORIAN SENTENCING HIERARCHY 

IMPRISONMENT CONVICTION 
   

CONDITIONAL SUSPENDED SENTENCE 
(MAXIMUM 5 YEARS) 

CONVICTION 

DRUG TREATMENT ORDER (2 YEARS) 
(Magistrates’ Court) 

CONVICTION 

   
INTENSIVE CORRECTION ORDER (1 YEAR) 
Community work (mandatory); Program conditions (mandatory); 
Other conditions 

CONVICTION 

   
SUSPENDED SENTENCE OF IMPRISONMENT CONVICTION 

   
YOUTH TRAINING CENTRE ORDERS 
MAXIMUM 3 YEARS (Supreme or County Court) 
  2 YEARS (Magistrates’ Court) 

CONVICTION 

INTENSIVE YOUTH SUPERVISION ORDER 
(18 – 25 year olds; Maximum 1 year) 

 

   
COMMUNITY-BASED ORDER MAXIMUM 2 YEARS CONVICTION OR 

NON-CONVICTION 
COMMUNITY WORK 
ORDER (Discretionary) 

MAXIMUM 500 HOURS  

SUPERVISION AND 
TREATMENT  ORDER 

MAXIMUM TWO YEARS  

DRUG AND ALCOHOL 
PROGRAM ORDER 

MAXIMUM TWO YEARS  

   
FINE CONVICTION/ NON-

CONVICTION 
DISMISSAL/DISCHARGE/ADJOURNMENT 
CONDITIONAL ADJOURNMENT MAX 5 YEARS 
UNCONDITIONAL DISCHARGE  

CONVICTION 

CONDITIONAL ADJOURNMENT MAX 5 YEARS 
UNCONDITIONAL DISMISSAL   

NON-CONVICTION 

DEFERRED SENTENCE      MAX 1 YEAR  
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APPENDIX 2 

SENTENCING (AMENDMENT) BILL 2001 

SECOND READING SPEECH 

LEGISLATIVE ASSEMBLY 

29 NOVEMBER 2001 

Mr HULLS (Attorney-General) -- I move:  

That this bill be now read a second time.  

The Sentencing (Amendment) Bill delivers on the government's election 
commitment to establish a specialist drug court program for Victoria.  

As we are all acutely aware, the drug epidemic affects all echelons of society. We 
all know of the tragic and destructive effects of drugs on children, parents and 
families.  

Many times in this house we have heard stories of those who begin by stealing 
from their family and friends to feed a drug addiction, and then spiral into more 
serious offending and enter the revolving door of the criminal justice system. 
These individuals are now the offenders in a system which punishes their 
offending without addressing the cause of that offending drug addiction. 
Clearly, traditional sentencing options for drug offenders are not equipped to 
deal with the complex needs of these offenders.  

The drug issue is not simply a criminal justice issue. It is a community issue. 
Together, the government and the community must be prepared to experiment 
with innovative and modern approaches to help these offenders reduce their 
drug use and offending. The drug court represents a fundamental shift in the 
way in which we deal with drug offenders.  

This initiative seeks to protect the community by focusing on the rehabilitation 
of offenders from drug addiction and drug-related crime, with the ultimate goal 
of bringing stability to offenders' chaotic lifestyles and reintegrating them into 
the community.  

The government does not pretend that the Drug Court is the answer to 
Victoria's drug problems. Rather, it is one element of the government's 
comprehensive drug strategy, which spans the areas of prevention, treatment 
and rehabilitation, saving lives and law enforcement. The drug court will 
complement a number of existing criminal justice drug initiatives such as police 
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cautioning programs and the Magistrates Court CREDIT program for lower 
end drug offending.  

Drug courts are currently operating in New South Wales, Queensland, South 
Australia and Western Australia.  

They have also been established in many overseas jurisdictions including the 
United States, Canada, England, Ireland and Scotland. While drug courts have a 
number of common features, no two drug courts are identical. The Victorian 
drug court has been developed after extensive analysis of the effective  

features of drug courts both in Australia and overseas. The Victorian model is 
unique to Victoria, encompassing the best features of existing drug courts.  

The Victorian drug court will be piloted over three years, commencing at 
Dandenong. Dandenong has been selected as the first location for the drug 
court because of the availability of services for drug court participants, such as 
drug treatment and housing. The government anticipates that the drug court 
will commence operation by the end of March 2002.  

How will the drug court work?  

Rather than being a new court, the drug court is a fundamentally new way of 
approaching and dealing with offenders who commit crimes to feed a drug 
addiction. The bill establishes the drug court as a new division of the 
Magistrates Court.  

Magistrates will be assigned to the drug court division by the Chief Magistrate.  

A key feature of the drug court is that the drug court magistrate will have 
responsibility for the supervision of offenders placed on the drug court 
program. This means that rather than simply sentencing an offender, 
magistrates will have a role in monitoring the offender's progress on the drug 
court program, and encouraging their compliance with the program. Magistrates 
assigned to the drug court will receive training to develop and enhance their 
understanding of the nature of drug and alcohol dependency, treatment options, 
and offender motivation.  

The drug court magistrate will be assisted by a multidisciplinary drug court 
team. The drug court team will include a case manager, a clinician, specialist 
community corrections officers, and a dedicated police prosecutor and defence 
lawyer.  

This team will work with the drug court magistrate in managing and supervising 
offenders on the drug court program.  
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The drug court will require the development of new partnerships between 
judicial officers, lawyers, law enforcement agencies, correctional authorities, 
treatment providers and government departments, particularly the departments 
of Justice and Human Services. These organisations and individuals will need to 
adopt new roles and embrace a collaborative, team-oriented approach in 
working together to manage drug court participants and reduce their drug use.  

Key features of the bill  

I now turn to some of the key aspects of the bill.  

The bill introduces a new sentencing order, to be known as a drug treatment 
order (DTO). The specific purposes of the DTO are:  

• to facilitate the rehabilitation of the offender by providing a judicially 
supervised, therapeutically oriented, integrated drug or alcohol treatment 
and supervision regime;  

• to take account of an offender's drug or alcohol dependency;  

• to reduce the level of criminal activity associated with drug or alcohol 
dependency; and  

• to reduce the offender's health risks associated with drug or alcohol 
dependency.  

These purposes make it very clear that the DTO is different in nature from 
existing sentencing orders. The bill emphasises the role of the DTO in 
protecting the community through the rehabilitation of offenders who commit 
crimes to feed a drug or alcohol addiction, and the consequent reduction of 
drug-related crime.  

The DTO is a custodial order which will be included in the sentencing hierarchy 
in the Sentencing Act 1991, between the combined custody and treatment order 
and the intensive correction order. For the purposes of the drug court pilot, 
only the drug court will have the power to make a DTO. This is necessary to 
ensure that drug court programs are properly resourced.  

Not all drug-dependent offenders will be suitable for the drug court and a 
DTO. The target group of offenders for the drug court pilot is a specific group 
whose needs are currently not being met.  

This group is comprised of individuals who are drug or alcohol dependent, 
whose dependency contributed to their offending, and who have an extensive 
criminal history. Most importantly, if not for the DTO, these offenders would 
have received a sentence of immediate imprisonment in respect of their 
offences.  
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Individuals will be eligible for a DTO where they plead guilty to offences within 
the jurisdiction of the Magistrates Court, other than sexual offences or violent 
offences involving the infliction of actual bodily harm. The most likely offences 
considered by the drug court will be property offences such as theft and 
burglary.  

Potential drug court participants will undergo a detailed and comprehensive 
assessment by members of the drug court team to determine suitability for a 
DTO. This assessment will play an important role in determining whether a 
drug-dependent individual is sufficiently motivated to address that dependency 
and the problems associated with it. The assessment report will include a case 
management plan for each individual assessed as suitable.  

It will be vital that drug court participants reside in an area in the vicinity of the 
drug court to enable them to make frequent court appearances and to allow ease 
of access to services provided in connection with a DTO. This will facilitate 
participants' compliance with the order. For this reason the bill provides that an 
individual can only be referred to the drug court if he or she resides within a 
postcode area specified in the Government Gazette (which will be an area near 
a venue of the drug court). The flexibility of publishing relevant postcode areas 
in the Government Gazette is necessary for the purposes of extending the drug 
court to different locations during the pilot.  

The two parts of a DTO 

The DTO will be composed of two parts. The first part of the order is the 
treatment and supervision part. This part consists of conditions which are 
intended to address an offender's drug or alcohol dependency. The treatment 
and supervision part of every DTO lasts for two years, in recognition of the 
time necessary to address the problems flowing from serious drug dependency. 
However, the drug court will have the power to reduce this period by cancelling 
the DTO if the offender successfully completes the program before the expiry 
of two years. This confers a certain responsibility on offenders for their own 
wellbeing by encouraging them to work towards their rehabilitation and the 
cancellation of the order.  

Like other sentencing orders, the treatment and supervision part of the DTO 
consists of compulsory core and optional program conditions.  

Key core conditions of every DTO will be that, while on the order, the offender 
must not commit further offences punishable on conviction by imprisonment 
and that the offender must attend the drug court when required.  

However, the bill departs from the traditional one-size-fits-all approach to 
sentencing by giving the drug court the ability to tailor programs to address 
offenders' drug or alcohol dependency and meet their complex individual needs. 
The drug court team will develop a case management plan for each participant, 
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which will include matters such as drug treatment and accommodation where 
necessary. The case management plan will assist the drug court in determining 
which program conditions, whether it be drug testing, detoxification, vocational 
programs or other conditions, are attached to each DTO.  

The second part of the DTO is the custodial part 

The custodial part is a term of imprisonment of up to two years which the drug 
court must impose on the offender as part of the DTO. This is the term of 
actual imprisonment which the offender would have received had he or she not 
been placed on a DTO. The length of the custodial part need not correspond to 
the length of the treatment and supervision part. For example, an offender 
could be on a DTO with a treatment and supervision part of two years length 
and a custodial part of 12 months.  

An important aspect of the bill is that an offender will not in fact be required to 
serve the custodial part of the DTO until the drug court activates the custodial 
part following a breach or cancellation of the DTO. In other words, like a 
suspended sentence, the custodial part is the term of imprisonment which the 
offender may ultimately have to serve if he or she is unsuccessful on the order.  

The two parts of the DTO are equally important -- the first in addressing the 
offender's rehabilitative needs, and the second in posing as a Damocles sword 
or a clear indication to the offender of the potentially punitive consequences of 
failing on the order.  

Responding to non-compliance 

A further key feature of the bill is that it establishes a comprehensive yet flexible 
and discretionary regime for responding to an offender's compliance and non-
compliance with the order. The drug court has been developed on the basis of a 
harm-minimisation approach, which recognises that recovery from drug 
addiction takes time and is likely to involve relapse.  

Consistent with this notion, and central to the operation of the drug court, the 
bill gives the court the power to vary the DTO as a response to an offender's 
failure to comply with a condition of the DTO. Possible variations of a DTO 
could include increasing or decreasing the frequency of drug testing of an 
offender and increasing or decreasing the degree of supervision to which the 
offender is subject.  

In addition to the power to vary a DTO, the bill establishes a hierarchy of 
internal sanctions on which the drug court may draw if it considers that 
variation is not a sufficient response to non-compliant behaviour. For example, 
in responding to a serious episode of non-compliance, the drug court will have 
the power to order that the offender serve up to seven days in custody by 
activating the custodial part of the DTO. These sanctions are intended to 
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provide the drug court with a range of flexible responses to episodes of non-
compliance which fall short of warranting cancellation of the program.  

The bill sets out clearly the circumstances in which the drug court may cancel 
the DTO. These include circumstances in which the offender has committed 
further serious offences or where the continuation of the order is not likely to 
achieve the rehabilitative purposes for which it was made. Upon cancellation, 
the drug court will have the power to sentence the offender to a term of 
imprisonment by activating the custodial part of the order or impose any other 
sentencing order.  

Other features of the bill 

The bill limits appeals to the County Court against certain decisions made by 
the drug court (such as the variation of the treatment and supervision part of a 
DTO). These special appeal provisions are essential due to the intensive nature 
of the DTO and the likelihood of constant variation of the order to increase or 
decrease obligations. Allowing appeals in relation to every decision of the drug 
court would make the drug court program unworkable. Appeal rights are almost 
non-existent in the New South Wales and Queensland drug courts for similar 
reasons. The government has consulted extensively with these jurisdictions.  

Limited appeals are also appropriate given that offenders must consent to the 
making of the DTO. If an offender does not agree to a variation, he or she may 
elect to have the order cancelled and submit to re-sentencing. However, the bill 
strikes a balance between workability and fairness by allowing appeals against 
any drug court decisions involving imprisonment.  

In recognition of the experimental nature of the drug court pilot, the bill 
provides for the repeal of the drug treatment order amendments four years after 
their commencement. This will allow sufficient time to undertake and complete 
evaluation of the drug court pilot scheme.  

CONCLUSION  

Some may describe the drug court as a soft option. However, this would be 
short-sighted and simplistic. The DTO is a custodial order which is an 
alternative to imprisonment. While on a DTO an offender will have the 
custodial part of the order as a constant reminder of the likely term of 
imprisonment which awaits him or her upon failure. As I have already 
described, the bill's strict regime of sanctions gives the drug court the power to 
imprison offenders for short periods of time. The drug court will be an 
extremely onerous and intensive program.  

Indeed, in other jurisdictions where drug courts have been established many 
offenders seem to prefer imprisonment to drug court programs.  
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The effective and appropriate resourcing of the drug court is critical to its 
success. The government understands this and has committed funds for drug 
treatment programs and housing for drug court participants. This funding will 
not detract from existing programs.  

The drug court pilot will be evaluated to determine whether it has been effective 
in reducing drug dependency and related crime, and has ultimately made a 
difference. If the evaluation is successful the drug court could be extended to 
further locations throughout Victoria.  

This bill is the culmination of a period of public consultation on Professor Arie 
Freiberg's discussion paper on drug courts.  

The government is indebted to Professor Freiberg for his tireless efforts on this 
initiative. I am pleased to say that the community has expressed strong support 
for a drug court and a new approach to the sentencing of drug-dependent 
offenders. I would like to thank those individuals and organisations who 
responded to the discussion paper and who generously gave up their time for 
consultation.  

This government refuses to turn a blind eye to the problems caused by drugs in 
our community. It is committed to trying creative new sentencing options 
which look beyond drug-related offending to address its underlying causes. The 
drug court is a bold and exciting initiative to reduce drug dependency and its 
destructive effects on the Victorian community.  
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