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Providing comments on the Discussion Paper
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Terms of reference

In August 2005, the Attorney-General the Hon. Rob Hulls MP, referred the issue of sentence indication 
and specified sentence discounts to the Sentencing Advisory Council for advice. The Council is due to 
provide its advice by 31 May 2007.

The Attorney-General noted that a wide range of stakeholders have indicated general support for the 
introduction of a sentence indication scheme, considering that it is an essential component of strategies 
to improve criminal procedure, particularly the early indication of a plea of guilty. Support for such a 
scheme has also become evident following consultation on the sexual assault reform project.

Advice was sought regarding:

•	 whether a sentence indication scheme should be adopted in Victoria; and

•	 if so, the form of such a scheme, including the role of specified sentence discounts.

The Council was asked to consider the potential advantages and disadvantages of such a scheme to 
Victorian courts, victims of crime and the community in general. Some of the relevant issues identified 
were the possibility that such a scheme may:

•	 encourage earlier identification of guilty pleas;

•	 decrease the number of trials and reduce trial costs and preparation time by disposing of 
matters more quickly;

•	 lead to a speedy resolution of charges;

•	 minimise trauma to victims of having to appear in court and give evidence under cross 
examination (or, conversely, provide insufficient regard to the needs and concerns of victims);

•	 lessen offenders’ anxiety by speeding up the time between charge and disposition, and lessen 
the risk to the offender of pleading guilty and getting an expectedly harsh sentence;

•	 reduce the amount of time spent in prison for remand prisoners;

•	 be criticised for endorsing bargained justice;

•	 create significant and unjustified incentives to plead guilty; and 

•	 cause ethical difficulties for accused persons and their lawyers.

The Attorney-General also suggested that the Council consider the role of prosecution in such a scheme. 
He noted proposals to establish specialist sexual assault lists in both the Magistrates’ and County Courts 
in which there would be a primary focus on early and active case management.

The OPP would provide specialist prosecutors as part of this scheme, with the result that experienced 
Crown prosecutors would be available at the earliest opportunity to enter the plea negotiation with 
defence counsel and discuss appropriate ranges of sentence. This would to an extent ensure consistency 
and parity of both plea negotiations and submissions in relation to sentence.

Finally, the Attorney-General indicated that he would be particularly interested in the views of the 
community, including victims of crime.
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Specified sentence discounts

The current law and its operation

In passing sentence on an offender, a Victorian court must have regard to the fact and timing of a 
defendant’s plea of guilty at sentencing and may impose a lesser sentence on this basis. However, the 
court may also take into account other sentencing factors in determining what if any weight to give to the 
guilty plea in determining the sentence to be imposed. 

The current provision, combined with a High Court ruling that prevents Victorian courts from specifying 
the weight given to a guilty plea at sentencing, make it difficult to determine the weight which Victorian 
courts are giving to a defendant’s guilty plea in passing sentence. It is therefore impossible to establish 
the extent to which Victorian courts are providing a reduction in sentence for a defendant’s guilty plea or 
the extent to which the timing of the plea affects the amount of any discount provided. 

Research conducted in other jurisdictions with similar laws has found that courts were not consistently 
providing a reduction in sentence for a plea of guilty and that, when a discount was provided, it was 
often difficult to identify how the amount of the discount was determined. Defendants were reportedly 
not confident of receiving a sentence discount for a timely plea of guilty and were sceptical of the value 
of entering an early guilty plea. 

In Victoria, an increasing proportion of late guilty pleas being entered in indictable proceedings and 
anecdotal evidence of some scepticism as to the value of an early guilty plea have prompted doubts 
as to whether the current mix of statutory and common law that applies in Victoria is achieving its full 
potential.

Alternative models: Comparable laws in other jurisdictions

There are several ways in which the current law could make more specific or explicit provision to guide 
courts in determining whether and by how much to reduce a sentence for a defendant’s guilty plea. 
Other jurisdictions provide examples of laws and guidelines that:

•	 give more prescriptive guidance as to the factor(s) to be taken into account in determining the 
weight of a guilty plea and the basis on which it is to be calculated; and

•	 require the courts to be more explicit or specific in identifying the weight given to a guilty plea 
and its effect on the sentence.

The Discussion Paper canvasses three approaches, providing varying degrees of discretion to the court 
in determining whether to provide a sentence discount for a guilty plea and, if so, how much discount to 
give. One model provides for a sentence discount to be available across-the-board, with the amount of 
the reduction calculated according to a sliding scale. 

A second model, combining prescriptive and discretionary elements, requires the court to specify the 
weight and effect of the guilty plea on the sentence and specifies the factors relevant, but leaves it to the 
court to determine whether to give a reduction in sentence.

The third model permits the court the discretion to determine whether and by how much to reduce 
a sentence for a guilty plea, but requires the court to specify the weight and effect of the plea on 
sentence.

Executive summary
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Advantages and disadvantages of specified sentence discounts

While the guilty plea has been recognised as a sentencing factor for many years, there has been 
considerable debate about the desirability of making provision for a reduction in sentence more explicit 
or specific. Providing a sentence discount for a plea of guilty could be regarded as undermining a 
defendant’s legal right to contest the charges and require the prosecution to prove the case beyond 
reasonable doubt. This, it is argued, would be too high a price to pay for cheaper and quicker criminal 
proceedings; sentencing policy should not be permitted to serve the pragmatic, utilitarian interests of the 
justice system when its prime function is to impose an appropriate sentence for criminal conduct.

On the other hand, providing clear guidance on the weight to be given to a guilty plea and requiring 
the court to disclose its effect on the sentence would clarify an opaque and uncertain aspect of the 
sentencing process. Articulating the basis on which a reduction in sentence is to be determined would 
make for a more consistent approach, while requiring courts to specify the effect of the guilty plea on the 
sentence imposed increases the transparency and accountability of the sentencing decision.

However, a highly explicit, prescriptive approach also has its dangers; reducing or removing the court’s 
discretion to determine whether and if so by how much to reduce a sentence for a guilty plea could result 
in some offenders receiving a sentence that may be, in all the circumstances, disproportionate.

The expected impact of specified sentence discounts

On sentencing outcomes

It is difficult to assess the impact that a more explicit provision for a reduction in sentence for a guilty plea 
would have on sentencing outcomes, because it is not possible to know the extent to which sentences 
already incorporate such a discount. If offenders are generally receiving some reduction in sentence–
whether by receiving a lesser type of sentence or a reduction in the length of a custodial sentence or the 
level of fine imposed–a provision that makes the reduction more explicit may have only a limited impact 
on sentence outcomes.

However, if reductions in sentence are not being uniformly applied in cases where the defendant has 
pleaded guilty, more specific provision for a guilty plea discount could have a pronounced effect on 
sentence outcomes and, therefore, on defendants’ plea decisions. It is likely that the impact of a specified 
discount would vary, depending on the defendant’s criminal history and the type of offence involved. If 
more explicit provision was made for a ‘guilty plea discount’ without an appreciation of current sentencing 
practices, it is possible that such a discount would have a patchy effect on sentencing outcomes.

On defendants’ plea decisions and case flow

While specified sentence discounts may have some impact on sentencing outcomes, and may produce 
a more consistent disparity between the sentences imposed on defendants who plead or are found 
guilty, its impact on defendants’ plea decisions may nevertheless be less direct and certainly less 
measurable. 

A defendant’s decision as to when and how to plead is affected by a number of considerations other than 
the severity of the likely sentence. Despite the attractiveness of a clear and certain sentence discount, 
a defendant may elect to defer the decision to plead guilty so as to extend liberty (if not in custody), to 
explore eligibility for rehabilitation or diversionary options, or to avoid confronting the decision and its 
consequences.
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The extent to which defendants advance their plea decisions on the strength of the specified sentence 
discount will determine the impact that the introduction of specified discounts can have on case flow. 
Without data that indicate the current impact of guilty pleas on sentence outcomes or some anecdotal 
evidence of the value that defendants and their advisers perceive an early guilty plea to have, it is not 
possible to quantify the impact of such a provision on the length or outcome of criminal proceedings.

Sentence indication

The purpose of a sentence indication is to clarify the defendant’s prospects on sentence so that a 
defendant can make an early decision about whether or not to plead guilty. A defendant may defer a 
plea decision or be reluctant to indicate a plea of guilty because of apprehension about the sentence. 
The defendant may, for example, fear receiving a conviction and/or a term of imprisonment. A sentence 
indication scheme is intended to resolve issues that might otherwise impede a defendant’s decision to 
plead guilty.

Sentence indication and/or specified sentence discounts

Sentence indication schemes adopted or proposed in other jurisdictions have always permitted a clear and 
significant reduction in sentence to be given for a guilty plea entered at the first reasonable opportunity. 
Because of this, it is not possible to know whether the perceived effects of sentence indication reflect 
the impact of the sentence indication process or the encouragement to plead guilty provided by the 
specified sentence discount. It is not clear, for example, whether the provision of an indicative sentence 
would, on its own, encourage a defendant to enter an early plea of guilty or whether the main factor 
causing defendants to seek sentence indication is the incentive provided by the sentence discount. 

Sentence indication in summary proceedings in the Magistrates’ Court

Several jurisdictions provide sentence indication in summary proceedings at hearings that perform the 
same function as the Victorian Contest Mention hearing. While none has formalised these arrangements, 
there is some statistical and anecdotal evidence that these hearings, and the use of sentence indication, 
are most effective (and in fact vital) in bringing contested summary matters to an early conclusion. 

Establishing a statutory basis for the provision of sentence indication could be expected to increasecould be expected to increase 
the use of this process. The informality of the current arrangement may be limiting its use and affecting 
the consistency of approach within the Court. An increased focus on pre-hearing preparation would, 
however, have implications for the commitment of prosecution (police prosecutors) and defence counsel 
in the early stages of contested summary proceedings.

Sentence indication in indictable proceedings

Very few jurisdictions have introduced sentence indication for indictable proceedings. A pilot scheme 
operated in New South Wales for approximately two years, but was ultimately abandoned when case 
flow outcomes did not meet expectations and there appeared to be some disparities in the sentences 
imposed. England and Wales now permit sentence indication to be provided in indictable proceedings, 
but there is as yet no data on the impact of this initiative. 
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To introduce a formal sentence indication process in indictable proceedings would require a shift in legal 
culture. The threshold issue is therefore whether a sentence indication process will provide sufficient 
safeguards to ensure that:

•	 the judicial officer can provide an indicative sentence without pre-judging the matter;

•	 the prosecution may fulfil its obligation to present the Crown’s case at its highest without 
pressure to reduce, amend or withdraw charges in order to ‘settle’ the case;

•	 material relating to the impact of the offence on the victims is available for consideration 
without prejudicing the future evidentiary use of this material should the matter proceed to a 
contest; and

•	 the defendant is encouraged, but not induced to enter a guilty plea at the first reasonable 
opportunity and is not disadvantaged for electing to contest the matter.

The introduction of a formal sentence indication process would also require adjustments to criminal 
procedure, to insert a sentence indication hearing into the relevant case management systems and 
to deal with the procedural and evidentiary issues that arise with judicial consideration of material in 
advance of a formal plea or trial. To establish a sentence indication/discount scheme for the indictable 
jurisdiction, it would be necessary to consider the implications for all three courts–the Magistrates’ 
Court, the County Court and the Supreme Court–which handle indictable matters in the first instance. 
Within each Court there are numerous policy and operational issues to be considered to ascertain the 
desirability and feasibility of establishing a formal process for the provision of sentence indications and/
or discounts.  



Q
uestions

 Sentence Indication and Specified Sentence Discounts Discussion Paper         xv

Specified sentence discounts

In deciding to reduce an offender’s sentence because of the guilty plea a court considers two separate 
but related questions: whether a reduction in sentence should be permitted and if so, by how much 
should the sentence be reduced. Currently the court has an unfettered discretion to determine both of 
these matters. The Council invites comment on different ways in which more explicit guidance could be 
provided for either or both of these decisions. 

Question 1                                                                                                                                                                      page 38 

(i)  Should all offenders who plead guilty be given a reduction in sentence for their guilty plea, or 
should the court have the discretion to decide whether or not a guilty plea merits a reduction in 
sentence?

(ii)  Should the circumstances in which a reduction in sentence is not available be defined or left to 
the court’s discretion?

Question 2                                                                                                                                                                      page 38

How should the amount of any reduction in sentence be determined, and how much discretion should 
the court have in this matter?

(i) Should there be a cap on the amount by which a sentence can be reduced for a guilty plea?

(ii)  Should a sliding scale be introduced, with the maximum reduction provided for a guilty plea 
entered at the first reasonable opportunity?

Question 3                                                                                                                                                                      page 39

Should the court be required to state how much weight has been given to the guilty plea and its effect, 
if any, on the sentence imposed?

Question 4                                                                                                                                                                      page 41

What model for law reform would provide the fairest and most effective means of recognising the value 
of a defendant’s guilty plea at sentencing?

Sentence indication

Sentence indication is a process that allows a magistrate or judge to indicate a sentence in advance of 
a contested hearing being conducted or a plea of guilty being entered. The use of sentence indication 
raises issues of policy and practice: implications for the roles of the judicial officer, prosecution and 
defence counsel, as well as evidentiary and procedural issues for the management of cases in which 
sentence indication may be available. The Council invites comments on the wider policy issues relating 
to the use of sentence indication, as well as specific comment on the merits of formalising the current 
arrangements operating in the Magistrates’ Court and/or introducing a formal process for indictable 
proceedings.

Question 5                                                                                                                                                                      page 52

Is it appropriate for a judicial officer to provide an indicative sentence before the defendant has entered 
a guilty plea or a contested hearing has been conducted?

Questions
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Question 6                                                                                                                                                                      page 54

What safeguards would be required in a formal sentence indication process:

(i)  to ensure that the provision of an indicative sentence does not serve to coerce or induce 
defendants (including unrepresented defendants) to enter a guilty plea?

(ii) to ensure that victims’ views and interests are recognised and taken into account? 

Question 7                                                                                                                                                                     page 55

Should there be any restrictions on the type of proceedings or sentences for which sentence indication 
could be sought or provided?

Question 8                                                                                                                                                                     page 56

When providing an indicative sentence, should the court be required to incorporate a reduction in the 
indicative sentence for a plea?

Question 9                                                                                                                                                                     page 56

(i)  To what extent would the effectiveness of sentence indication be due to the fact that it offers 
a significant sentence discount for an early guilty plea? What other feature(s) of sentence 
indication might help to resolve contested matters early?

(ii)  Would a formal sentence indication scheme be necessary if Victoria introduced more specific 
laws for the reduction in sentence for a guilty plea?

Sentence indication in summary proceedings

Sentence indication is already available at Contest Mention hearings for summary proceedings dealt with 
in the Magistrates’ Court. The Discussion Paper examines the current operation and reviews evidence 
from Victoria and other jurisdictions as to the role and value of sentence indication being provided at 
these hearings. The Paper canvasses a proposal to establish the current arrangements on a statutory 
basis.
 

Question 10                                                                                                                                                          page 68

Should the provision of sentence indication in the Magistrates’ Court be given statutory underpinning?

Sentence indication in indictable proceedings

Sentence indication is not available in indictable proceedings, and its introduction would have implications 
for case management in all three courts that deal with indictable proceedings: the committal stream of 
the Magistrates’ Court, the County Court and Supreme Court of Victoria. 

Question 11                                                                                                                                                                    page 87

Should Victoria introduce a sentence indication scheme for indictable offences following the approach 
in the draft protocol?
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The context

In recent years, concerns at the increasing cost and length of criminal proceedings have sparked a number 
of reviews of the criminal justice system. In Victoria, the Government’s Justice Statement, released in 
2004, foreshadowed a major review of criminal procedure.1 The Courts Legislation (Jurisdiction) Act 
2006 (Vic) introduced the first of a series of procedural reforms designed to modernise, simplify and 
speed up criminal proceedings.

Two reforms that were identified in the Justice Statement as having the potential to increase efficiency 
and decrease delay were sentence indication and specified sentence discounts. These initiatives are 
seen as ways to encourage defendants who are minded to plead guilty to do so at an early stage of 
proceedings and save participants and the criminal justice system the time, resources, stress and cost 
of preparing for a trial. 

Both proposals are designed to put defendants who intend to plead guilty in a better position to do so at 
the earliest possible opportunity. While a sentence indication process is expected to resolve issues that 
may stand in the way of an early plea of guilty being entered, specified sentence discounts are expected 
to clarify the amount by which a sentence will be reduced because of the plea of guilty.

The Terms of Reference 

The Terms of Reference ask the Council to examine the potential advantages and disadvantages of a 
sentence indication scheme, having particular regard to its likely impact on the courts, victims of crime, 
and the general Victorian community. In examining the potential of such a scheme, the Council is to 
consider what role, if any, specified sentence discounts might play.

The reference does not cover the provision of sentence indication or sentence discounts in Commonwealth 
matters that are heard in Victorian courts. These matters proceed under the relevant Commonwealth 
legislation. In fact, the Australian Law Reform Commission (ALRC) canvassed proposals for specified 
sentence discounts and sentence indication for Commonwealth proceedings in its recent review of 
federal sentencing law, Same Crime, Same Time, and its findings are noted in the relevant chapters of 
this Paper.2

While the Attorney-General initially requested the Council’s advice by 31 January 2007, an extension of 
time has been granted and the final report is now due by 30 May 2007.

The Council’s approach

The Terms of Reference require the Council to examine whether a formal sentence indication scheme 
should be established and, if so, whether provision for specified sentence discounts should also be 
introduced as part of a sentence indication scheme. The issues of sentence indication and sentence 
discounts are conceptually distinct and the Council considers that there is merit in considering whether 
provision for the amount of any discount awarded for a plea of guilty should be made, regardless of 
whether a formal sentence indication scheme were supported. Accordingly, the Discussion Paper 
canvasses the arguments for and against specified sentence discounts for defendants entering a plea 
of guilty and presents options to reform this aspect of Victorian law which could stand alone, or form part 
of an indication scheme.  

1 The Hon. Rob Hulls MP, Attorney-General of Victoria, New Directions for the Victorian Justice System 
2004-2014, Legislative Assembly, Parliament of Victoria, (27 May 2004), 1552.

2  Australian Law Reform Commission, Same Crime, Same Time (2006).

Overview: The sentence indication project
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In examining the advantages and disadvantages of sentence indication and specified sentence discounts 
it is necessary to consider not only the policy issues that arise, but also the operational implications of 
these schemes: the statutory and administrative framework that would be needed to implement these 
proposals and the likely impact on sentencing law, plea decisions and the speed and efficiency of 
criminal proceedings. The Discussion Paper thus:

•	 canvasses the policy implications of specifying the reduction available for a guilty plea or 
introducing a formal sentence indication process;

•	 identifies some of the administrative and procedural changes that the introduction of these 
proposals might require; and

•	 reviews the available research on the impact of these schemes on sentencing outcomes 
and case flow in other jurisdictions, with a view to establishing the potential impact of these 
proposals if they were introduced in Victoria.

The Paper identifies options for providing sentence indication and more specific guidance on the weight 
that is given to a guilty plea at sentencing. These options are intended to stimulate discussion on the 
merits of these proposals and do not represent the concluded views of the Council.

The program of public consultation

The Council is seeking written submissions on the Discussion Paper and will also be arranging 
roundtables, focus groups and meetings with individual stakeholders and interested members of the 
public. The Council will be consulting with victims’ advocacy groups to establish formal and informal 
means of obtaining victims’ perspectives on this reference. 

The Council is also consulting with current and former offenders to ascertain their views on sentence 
indication and specified sentence discounts and to gain insight into the factors of most importance to 
defendants in determining when and how to plead to criminal charges. Interviews are being conducted 
under the auspices of Corrections Victoria and the Victorian Association for the Care and Resettlement 
of Offenders (VACRO). 

The next step

After considering submissions and comments received through its public consultation program the 
Council will prepare a final report. It is expected that the final report will be submitted to the Attorney-
General by 31 May 2007.
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Introduction

This reference looks at the guilty plea and its part in the administration of justice. Entering a guilty plea 
is a significant moment in criminal proceedings: all the participants in a criminal matter are affected by 
how and when a defendant decides to plead. Criminal procedure contains rules and requirements that 
are intended to ensure that a defendant is in a position to make a voluntary and informed plea decision. 
Sentencing law recognises that the defendant’s admission of guilt is relevant when determining the 
sentence to be imposed.

In this inquiry, however, the focus is on the practical or administrative significance of the guilty plea 
rather than on its significance to the case in which it is entered. The focus is on the practical value that 
the guilty plea contributes to the criminal justice system because the guilty plea is the simplest and 
quickest means of resolving a case. At a time when the scarce resources of the justice system are being 
spread across an increasingly large and complex caseload, attention is drawn to the potential of early 
guilty pleas to speed up the resolution of criminal proceedings.

However, efficiency is by no means the only yardstick used to measure the effectiveness of the criminal 
justice system. Nor is an outcome that confirms the defendant’s guilt necessarily the preferred outcome. 
The preferred outcome must be the just outcome: the finding and the sentence that correspond most 
closely to the evidence that has been adjudicated. When the criminal procedure is regarded from this 
perspective, it becomes clear that the investment in the statutory framework, administrative processes 
and professional base needed to prosecute breaches of the criminal law should be expected to deliver 
fair, as well as efficient outcomes.

The purpose of this inquiry is to canvass the merits and feasibility of two proposals that are intended to 
create an environment that encourages defendants to make their decision to plead guilty or not guilty 
at the first available opportunity. These two measures address different aspects of the operation of the 
justice system. Proposals to introduce more specific recognition of the value of the guilty plea–specified 
sentence discounts–would alter sentencing law, where the introduction of a formal sentence indication 
scheme would alter criminal procedure.

This Chapter presents the framework within which the criminal justice system manages case load and 
case flow and the defendants reach their decision to plead guilty so as to define the scope and the limits 
of proposals to influence the timing and potentially the outcome of defendants’ plea decision. 

The goal: To reduce late-resolving guilty pleas 

Most criminal proceedings are ultimately resolved by a guilty plea.3 The fact that the proceedings are 
resolved by a plea rather than a contested hearing and the timing of the plea can make a significant 
difference to the length and cost of criminal proceedings. The earlier the guilty plea is identified, the 
greater the benefits not only to the participants in that particular case but also to the justice system more 
generally. An early guilty plea has a particularly significant impact on the cost and efficiency of criminal 
proceedings; it spares counsel and witnesses the cost and time involved in preparing the case and frees 
up time and resources of the courts for other matters. 

A plea that is entered after the case has been listed and prepared for the trial reduces the length and 
cost of that case, but has already placed demands on the time and resources of the participants and 
the courts. A guilty plea entered at the door of the court on the first day of the trial may still reduce the 
length and cost of a single case, but it ‘wreaks havoc with Court listings, wasting the time and expense 

3 In the higher courts (the Supreme and County Court), over 65 per cent of adjudicated indictable matters 
are finalised by a guilty plea. Australian Bureau of Statistics, Criminal Courts Australia (cat. 4513.0), 
2004/05.
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of witnesses and the resources of the prosecution and defence’.4 It complicates the management of 
criminal proceedings; it can result in over- or under-listing, with cases failing to proceed on the appointed 
day or a judicial officer being left with no case to hear. Over-listing will make it likely that not all listed 
cases will be reached. 

One of the most intransigent problems involved in combating delay is that the effects of a single delay 
‘ripple’ through the courts, the practices of prosecution and defence counsel and police. Paradoxically, 
one agency’s efforts to minimise its own loss or inconvenience may have the reverse effect on other 
parties. For example, the practice of over-listing, which minimises the waste to the courts caused by a late 
adjournment, may cause prosecution and defence counsel additional and unnecessary preparation.5

Late-resolving pleas have an impact that extends well beyond the cost, resources and time devoted to 
the proceedings. Involvement in criminal proceedings has adverse consequences for all participants: 
victims and witnesses face the stress of testifying and the consequences for all participants of remaining 
‘on hold’ for months or years after the offence are substantial. The late guilty plea is therefore a prime 
target for reform. As the Pegasus Task Force observed in 1992:

A fundamental flaw in our criminal justice system is the late identification of pleas of guilty. There 
is a chronic problem and a need for immediate change.6

If courts are able to identify and stream cases in which the defendant is likely to enter a guilty plea, they 
can speed up the conclusion of these cases and reduce the burden that contested hearings place on the 
resources of the justice system.7 Measures that identify cases in which a plea of guilty might be entered 
stand to deliver real savings to the criminal justice system.8

Arguably, to focus on means to increase the speed and efficiency of criminal proceedings might detract 
from efforts to preserve their fairness. However, achieving justice in criminal proceedings is inextricably 
linked with achieving efficiency. Justice delayed in some circumstances may mean that justice is denied; 
the sheer duration of a criminal case may inflict an added burden on the participants. Delay affects not 
only the cost and efficiency of criminal proceedings, but also their fairness. When proceedings are not 
finalised within a reasonable time, their sheer length can impose a burden over and above the burden 
arising from the crime and/or the sentence. A lengthy period between charging the suspect and the 
hearing of the charges may result in:

•	 a less ‘just’ outcome, if the evidence (material exhibits or witnesses’ recollections) becomes 
contaminated, lost or confused with the passage of time; 

•	 the victim remaining ‘in limbo’, unable to achieve closure on the offence and its impact; and/or

•	 the defendant being remanded in custody or released on bail for longer than would otherwise 
be regarded as appropriate in the circumstances.

4 Pegasus Task Force, Reducing delays in criminal cases, (1992), [70], 32.
5 Don Weatherburn and Joanne Baker, Managing Trial Court Delay: An Analysis of Trial Case Processing in 

the NSW District Criminal Court (2000) 41.
6 Pegasus Task Force, (1992) above n 4, 8.
7 New South Wales Law Reform Commission, Procedure from Charge to Trial: Discussion Paper No. 14 

(1987); Australian Institute of Judicial Administration (AIJA), Complex Criminal Trials (1992), Standing 
Committee of Attorneys-General (SCAG), Working Group on Criminal Procedure (1999), SCAG, 
Deliberative Forum on Criminal Procedure (2000); See also Rob Melasecca, ‘The Contest Mention–A Step 
Towards Justice’ (1998) 72 (12) Law Institute Journal 53.

8 It should be noted, however, that these measures, alone, would have limited impact on the cost or length 
of criminal proceedings. In order to achieve lasting improvements to the efficiency of criminal proceedings, 
concerted action is required to address each of the various drivers that contribute to delay. For further 
consideration of this issue see Weatherburn and Baker (2000) above n 5, 41, and David Field, ‘Plead 
Guilty Early and Convincingly to Avoid Disappointment’ (2002) 14 Bond Law Review 251, 254, on the 
importance of addressing the root causes of delay.
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The benefits that come with easing ‘the congestion in the court’ are not merely practical. It is in the 
public interest to expedite the resolution of criminal proceedings.9 The efficient management of criminal 
proceedings ‘encourages the clear-up rate for crime, and so vindicates public confidence in the processes 
established to protect the community and uphold its laws’. 10

The criminal case load and the framework for case management

Summary proceedings in the Magistrates’ Court

The criminal case load of the Magistrates’ Court and the length of proceedings from commencement to 
finalisation have remained relatively stable in recent years.11 In 2005/06 a total of 134,193 matters were 
initiated and 125,432 matters finalised in the Magistrates’ Court, compared with 134,270 initiated and 
130,680 finalised in 2004/05.12 The Court has consistently finalised more than 92 per cent of adjudicated 
defendants within 26 weeks, with the most common duration for adjudicated defendants being between 
6 and 13 weeks.13

As Figure 1 illustrates, the proportion of guilty outcomes (both guilty pleas and findings of guilt) as a 
percentage of all adjudicated cases has remained relatively stable in recent years, fluctuating between 
96-97 per cent. 

Figure 1: Guilty outcomes as a percentage of all adjudicated cases, Magistrates’ Court of Victoria, 
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Source: Australian Bureau of Statistics (ABS) Criminal Courts Australia (cat. 4513.0). See also Appendix 1, Table 17.

With such a high proportion of cases being resolved by a guilty outcome, identifying and streaming 
cases in which the defendant is likely to plead guilty is a vital element of case management. If the Court 
is able to identify these cases at an early stage of proceedings, it can contain the demands placed on the 
Court’s resources by contested hearings, which are the most time and cost intensive aspect of criminal 
proceedings.

9   Cameron v The Queen (2002) 209 CLR 339, [66-67], per Kirby J.
10   Ibid.
11   Magistrates’ Court of Victoria, Annual Report 2004/05, 23.
12   Magistrates’ Court of Victoria, Annual Report 2005/06, 19.
13   See Appendix 1, Table 16.
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The mention system and its contribution to case management

The current framework used for case management in summary proceedings was developed during the 
1990s with the introduction of the mention system. Cases first proceed through a ‘mention hearing’, at 
which contested cases are resolved, if possible, by a plea of guilty or are streamed according to their 
complexity. Cases that cannot be resolved immediately by a guilty plea and that require a contested 
hearing of at least half a day are listed for a Contest Mention hearing, while contested matters that are 
not resolved at Contest Mention, or complex cases that bypass this court proceed to a full contested 
hearing, generally presided over by a different magistrate.

While guilty pleas may be entered at any stage of proceedings in the Magistrates’ Court, in this Paper 
the focus is on the mention system and, specifically, the Contest Mention hearing.14 This is the forum 
to which the court directs contested matters in order to identify agreed facts, issues in dispute and 
the potential, if any, for the case to be resolved by a guilty plea. It is also the forum in which sentence 
indication is already being provided. Proposals for the formalisation of the current arrangements or 
for the provision of a more specific reduction in sentence for a guilty plea would be likely to have the 
greatest impact on cases that proceed through the mention system of the Magistrates’ Court.

There is strong anecdotal and statistical evidence attesting to the value of the mention system, in general, 
and the contest mention hearings in particular, in filtering disputed matters and finalising cases. Data 
indicating the stage of the mention system at which proceedings are finalised reveals the increasing 
proportion of cases finalised at mention or contest mention.15 In DPP v John Cummings, Justice Kellam 
observed that:

There can be no doubt that the use of “contest mentions” has proved to be highly effective in 
terms of dealing with issues before that court.16

Indictable proceedings 

While the summary caseload dealt with in the Magistrates’ Court has remained relatively stable, the 
indictable caseload in the higher courts has increased by 53 per cent since 1996/97. In that year 
approximately 1,500 defendants were adjudicated in the higher courts, while in 2004/05 the number had 
risen to over 2,300.17

Further, the proportion of cases that are proceeding to trial has recently started to rise and, when 
taking into account that the total caseload has also increased significantly, this represents a significant 
increase in demand for the courts’ time and resources. 

14 Guilty pleas may attract different consequences according to the forum in which the matter proceeds. 
Some cases, for example, are dealt with in the Drug Court or Koori court, others by diversion through the 
CREDIT system, and yet others through the mention system. Due to the large number of possible forums 
in which a guilty plea may be entered in the Magistrates’ Court, it is difficult to pinpoint trends or changes in 
the timing of guilty pleas.

15 See Appendix 1, Table 21. Section 2.2 examines the data on the impact of the contest mention hearings in 
more detail.

16 [2006] VSC 327.
17 Australian Bureau of Statistics, Criminal Courts Australia (cat.4513.0). See Appendix 1,Table 20.
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Over the past decade there has been some fluctuation in the relative proportion of trials and guilty pleas 
as methods of disposal in the higher courts. In 1997/98 almost 27 per cent of matters were disposed of 
by a trial. However, there was a marked decline in the proportion of trials over the next three years. The 
lowest proportion of trials, and the highest ‘guilty plea rate’ was recorded during the period 2000 to 2003. 
At this time only 21.3 per cent of matters in the higher courts were finalised by a trial, and 68 per cent 
of matters were finalised by an early guilty plea (ie one that was entered before the matter was listed 
for trial). It is possible that the drop in the trial rate was at least partly attributable to the commencement 
of the Crimes (Criminal Trials) Act 1999 and the introduction of the Criminal Lists Management System 
(CLMS).

However, as indicated in Table 1, the last three years have seen a drop in the ‘guilty plea rate’ and a 
rise in the number and proportion of contested matters. Since 2003, the proportion of indictable matters 
finalised by a trial has been increasing, with a decreasing proportion of matters being finalised by a guilty 
plea. Between 1997/98 and 2002/03 the proportion of matters finalised by a guilty plea increased by 
approximately 6 percentage points, (from 64.6 to 73.8 per cent). However, since 2002/03, the ‘guilty plea 
rate’ has started to drop away, with a decline of almost 7 percentage points in the proportion of matters 
finalised by a guilty plea in the period 2002/03 to 2004/05.

Table 1: Indictable proceedings by means of finalisation, Victorian higher courts, 1997/98-2004/05

Year 1997/98 1998/99 1999/2000 2000/01 2001/02 2002/03 2003/04 2004/05

Guilty pleas (total) 

as a % of disposals

64.6% 65.3% 70.3% 72.2% 73.3% 73.8% 70.3% 67%

Trials (total) as a % 

of disposals

26.7% 25.7% 23.6% 22.5% 22.0% 21.3% 27.4% 27%

Other disposals 8.7% 9.1% 6.1% 5.4% 4.7% 4.9% 2.4% 6%

TOTAL 100% 100% 100% 100% 100% 100% 100% 100%

Source: Office of Public Prosecutions, Annual Report 2004/05, 19.

Not only is the overall proportion of guilty pleas declining, but guilty pleas are being entered at a later 
stage of proceedings. Figure 2 shows cases listed as trials that were ultimately resolved by a guilty plea 
as a proportion of all guilty pleas entered in indictable proceedings. The trend of most concern here 
is the rapid rise, since 2002/03, in the proportion of cases listed as trials that resolve by a guilty plea. 
In fact, the proportion of guilty pleas entered after the trial had been listed almost doubled between 
2002/03 (5.7 per cent of all guilty pleas entered) and 2004/05 (10 per cent).
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Figure 2:  Guilty pleas entered pre-trial or listed as trials as a proportion of all guilty pleas entered, 

Victorian higher courts, 1997/98-2004/05 
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Source: Office of Public Prosecutions, Annual Report 2004/05, 19. See also Appendix 1,Table 22.

 
Late-resolving guilty pleas: The size and nature of the problem 

Data for the County Court reveals that the trend for the County Court resembles the trends in finalisation 
for the higher courts as a whole.18 Between 2002/03 and 2005/06 the proportion of cases finalised by 
a guilty plea has declined from 75 to 63 per cent, while the proportion of trials that turned into pleas of 
guilty rose from 7 to 13 per cent.

Figure 3 shows a snapshot of data for cases finalised in the County Court. In 2004/05, 17 per cent (299 
out of 1,749) of cases finalised by a guilty plea were resolved after being listed as trials. If these pleas 
could be resolved at an earlier stage of the proceedings, before the trial has been listed and prepared, 
the higher courts could achieve a significant reduction in the number of criminal trials in their lists.

Figure 3:  Cases finalised by a plea of guilty, by stage of proceedings at which plea was entered, 

County Court of Victoria, 2005/06

50%

1%
4%

7%

15%

2%

21%

0%

10%

20%

30%

40%

50%

60%

Committal Call over Case
Conference

Directions After Directions Door of Court During Trial

882

372

72 114

258

Source:  CLMS Report 40, County Court of Victoria (unpublished). See also Appendix 1, Table 23.

18   See Appendix 1, Table 21.
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The pleas that would be the target of efforts to provide the conditions that would encourage defendants 
to indicate or enter the guilty plea at an earlier stage of proceedings are predominantly reserved pleas 
that ultimately resolve into pleas of guilty. Figure 4 shows the way in which reserved pleas resolved at 
the final plea for 2004/05. In 2004/05, approximately one-third (885) of the initial pleas entered at the 
commencement of the higher court proceedings were reserved; of these, approximately 78 per cent 
(687) ultimately resolved into a plea of guilty. 

Figure 4:  Adjudicated cases by plea at commencement of proceedings (reserved plea by method of 

finalisation), County Court of Victoria, 2004/05
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Source:  County Court of Victoria (unpublished).

The impetus for reform is therefore clear: the provision of sentence indication and a specified sentence 
discount for a timely plea of guilty are primarily intended to encourage defendants who might reserve 
their plea to make their plea decision at an earlier stage of the proceedings. 

The focus: The defendant’s plea decision

The effectiveness of these strategies will depend in part on the extent to which defendants’ plea decisions 
and their timing are, in fact, influenced by uncertainty as to the weight given to a guilty plea at sentencing 
(in relation to specified sentence discounts) or apprehension as to the severity of the sentence. In order 
to appreciate the potential impact of sentence indication and sentence discounts it is necessary to 
appreciate the factors that influence when and how a defendant makes his/her plea decision.

 
Factors affecting the timing of the plea 
 
Identifying the causes of late-resolving pleas / Removing the impediments to early plea decisions 

In order to maximise the benefits flowing from measures that encourage defendants to indicate an early 
guilty plea, it is necessary to identify and remove any impediments which stand in the way of an early 
plea decision.
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If plea decisions are to be advanced, defendants must be in a position to make their decision at an 
earlier stage of the proceedings. Before the defendant is in a position to consider a plea decision, theBefore the defendant is in a position to consider a plea decision, the 
prosecution must have disclosed the case sufficiently for the defendant to form a view as to the strength 
and nature of the case. For this to occur, the case against the defendant must be prepared and disclosed,For this to occur, the case against the defendant must be prepared and disclosed, 
any material issues of fact must be resolved and the defendant must have access to legal advice. 

From the defendant’s perspective, the first reasonable opportunity to enter a guilty plea will therefore 
vary, depending on the circumstances of the case. While in some cases the first reasonable opportunity 
may arise at an early stage in the proceedings, in others, the prosecution may not be in a position to 
make a full disclosure until a later stage.

Factors influencing the plea decision

Australian research tends to suggest that one of the most significant factors influencing a defendant’s 
decision to plead guilty is the strength of the prosecution case: defendants are likely to determine 
their plea after considering the likelihood of acquittal or conviction.19 In deciding whether to contest 
or admit the charges, the defendant is also likely to consider the scope for reducing or amending the 
charges.20 The provision of a sentence discount or indication will have limited influence on the decisionThe provision of a sentence discount or indication will have limited influence on the decision 
of a defendant who believes that the prospects of an acquittal are strong.

However, there may be other factors that cause defendants to reserve a plea or indicate an intention 
to defend the case, even where the prospects of acquittal are slim. For example, defendants who face 
ancillary sanctions such as licence cancellation, orders for the forfeiture or confiscation of property, 
or inclusion in a Sex Offenders’ Register, may decide to contest the charges in order to prevent the 
imposition of these sanctions. 

The prospect of an immediately servable prison term might also be an important factor in some cases. 
Defendants who are on bail but who are likely to receive an immediately servable term of imprisonment 
may defer a plea decision in order to postpone the moment of their eventual imprisonment. By the 
same token, defendants who believe that they are likely to receive an immediately servable term of 
imprisonment might elect to plead guilty at the first opportunity, in order to reduce the amount of time 
remaining to be served at sentencing.

Preserving the integrity of the plea decision

Recognising the defendant’s legal rights

In determining the desirability and feasibility of a sentence indication scheme it is necessary to establish 
that such a scheme can ensure:

•	 a defendant’s decision to plead guilty is informed and freely made; and

•	 a defendant’s legal right to contest the matter and have it determined on its merits is not 
eroded.

Whatever processes are provided to encourage defendants to advance the stage at which they enter a 
guilty plea, it remains vital to recognise, in its ‘full strength’, ‘the rule that the accused is entitled to plead 
not guilty, to put the prosecution to the proof and cannot be punished more severely for having exercised 
these rights’.21

19 Kathy Mack and Sharyn Roach Anleu, ‘Guilty Pleas: Discussions and Agreements’ (1996) 6 Journal of 
Judicial Administration 8, 129.

20 John Willis, ‘Committal: Some Recent Developments and Findings’ (1999) 8(3) Journal of Judicial 
Administration 160; Mack and Anleu (1996) above n 19, 129.

21 Cameron v The Queen (2002) 209 CLR 339, [66-67], per Kirby J.
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Care is therefore needed to ensure that a reform that targets the defendant’s plea decision does not, and 
is not seen to, deprive any accused of the right to have his/her matter determined according to its merits.  
Similarly, care is needed to ensure that the availability of sentence indication or a specified sentence 
discount for a guilty plea does not put any pressure on the defendant to make an early commitment to 
plead guilty or forfeit a ‘once only’ offer of a reduced sentence.

Facilitating but not inducing a guilty plea

There is a fine line between ensuring that criminal law and procedure ‘facilitate’ a defendant’s plea 
decision, and creating a process that encourages, induces or coerces a defendant to waive the legal 
right to put the prosecution case to the test. There has been some criticism of reforms to criminal 
procedure and sentencing, such as sentence indication and specified sentence discounts, which place 
‘expediency before principle’ in the administration of justice.22

‘Principled sentencing’, according to Kathy Mack and Sharon Roach Anleu, imposes punishment ‘as 
a response to criminal conduct’. Principled sentencing therefore requires that ‘the actual sentence 
should be based on the accused’s conduct and personal characteristics’.23 Sentencing determined by 
‘administrative considerations’ should not be relevant; applying administrative or pragmatic criteria at 
sentencing ‘reduces confidence in the criminal justice system ‘where punishment is varied substantially 
for reasons unrelated to the conduct giving rise to the right to punish’.24 However, it has also been 
argued that, while sentencing is ideally the product of only the offence and the offender’s criminal record, 
courts have also taken into account a defendant’s behaviour after the offence, such as expressions of 
remorse, efforts at restitution and voluntary participation in rehabilitation programs. In addition, system 
considerations such as delay and guilty pleas are also considered. This tension between principle and 
pragmatism is clearly evident in the practices relating to confessions and guilty pleas.25

The scope for change

In assessing, from a policy perspective, the merits and potential pitfalls of specified sentence discounts 
and sentence indication, it is necessary to bear in mind that the expected gains in efficiency that provide 
the impetus for these reforms need to carefully defined. This requires an understanding of the factors 
that lead defendants to make or defer a decision to plead guilty and the factors that might impede a 
defendant from indicating this intention at an early stage of the proceedings. 

22 Plea bargaining has been described as ‘secret deals made by shadowy figures.’ in which ‘the offender 
always gets the better deal’. Paul Byrne, ‘Sentence Indication Hearing in New South Wales’ (1995) 19 
Criminal Law Journal, 209. 211, 213.

23 Mack and Anleu (1996) above n 19, 131.
24 Ibid, 133.
25 Richard Fox and Arie Freiberg, Sentencing: State and Federal Law in Victoria (1999) 304, 321.
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PART 1: SPECIFIED SENTENCE DISCOUNTS
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1.1  Current policy and practice

Victorian law and policy

The relevance of the guilty plea at sentencing

Victorian sentencing law requires the court to have regard to the fact and timing of a defendant’s guilty 
plea in passing sentence, but does not specify the weight to be given to this factor and does not require 
the court to indicate what effect if any the guilty plea has had on the sentence imposed. Sub-section 
5(2)(e) of the Sentencing Act 1991 (Vic) provides that:

(2) In sentencing an offender a court must have regard to 

(e) whether the offender pleaded guilty to the offence and, if so, the stage in the 
proceedings at which the offender did so or indicated an intention to do so.

This provision encourages the courts to take into account not merely the fact, but particularly the timing 
of the plea.26 While the court must have regard to the fact and timing of the guilty plea, the court is not 
obliged to reduce the sentence on this account. The court has a broad discretion to determine whether 
an offender’s sentence should be reduced in recognition of the mitigating value of the guilty plea. 

If the court decides that a reduction in sentence is warranted, the court determines the appropriate 
discount at its discretion.27 It should be noted that the requirement to have regard to the fact and the 
timing of a guilty plea does not displace the court’s overall obligation to impose an appropriate sentence. 
A plea of guilty does not require the court to impose a lesser sentence if it would be inappropriate 
in all the circumstances. In passing sentence on an offender, the court has an overriding statutory 
obligation to ensure that the sentence is appropriate, proportionate to the seriousness of the offence 
and the offender’s conduct and is the minimum sentence necessary to achieve all the purposes of 
sentencing.28 

In Victoria, there is no explicit statutory or judicial guidance for the court as to the amount by which a 
sentence should be reduced in recognition of the mitigating (utilitarian) value of a guilty plea. There are 
several ways in which a sentence can be reduced. The reduction in sentence provided for a guilty plea 
can reduce the total effective sentence or the length of the non-parole period. In ‘borderline’ cases, 
the reduction in sentence for a guilty plea could result in a custodial sentence being reduced to a non-
custodial sentence, such as a community-based order. However, a reduction in sentence would not 
ordinarily be applied to ancillary orders, such as orders for licence suspension or cancellation, or to 
orders for the forfeiture or confiscation of assets.

What the court may disclose about the weight given to the guilty plea

Prior to the enactment of the current Sentencing Act in 1991, s 4 of the Penalties and Sentences Act 
1985 (Vic) required the court to state at sentencing if a lesser sentence was imposed as a result of the 
guilty plea. However, the court was not required to state the amount of any reduction that was given.29 

26 See R v Duncan [1998] 3 VR 208, per Callawy JA, 214-215, R v Kittikhoun [2004] VSCA 194, per Chernov 
JA [12].

27 As noted by Charles JA in R v Donnelly [1998] 1 VR 645 at 649, citing Wangsaimas, Vanit and Tansakun v 
R (1996) 87 A Crim R 149, 171.

28 Morton [1986] VR 863 at 867; Gray [1977] VR 225,232.
29 Pegasus Task Force, (1992) above n 4, [48-49], 24.
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When this provision was re-enacted in the Sentencing Act 1991 (Vic), it was modified to remove the 
requirement for the court to disclose the effect of the plea on the sentence. Nevertheless, Victorian 
case law encourages Victorian courts to state that the guilty plea has been taken into account and 
to indicate whether a sentence has been reduced for this reason.30 However, adherence to the High 
Court’s doctrine of instinctive synthesis prevents Victorian courts from quantifying the amount by which 
a sentence is discounted for a plea of guilty.31

The rationale for permitting a sentence discount for a guilty plea

A guilty plea may be relevant at sentencing for a number of reasons. It may be taken as an indication 
of the defendant’s remorse or contrition, or an understanding of the wrongfulness of the conduct and a 
willingness to accept responsibility for it. When a guilty plea is considered in these contexts, it is being 
considered as an indication of the extent of the defendant’s culpability, rather than as a sentencing factor 
in its own right.

However, it is also settled law in Australia that the ‘utilitarian’ value of a guilty plea is important enough 
to the administration of justice to justify it being treated as a mitigating factor. The utilitarian value 
represents not only the practical value of the savings to the justice system, but also the intangible 
benefits that the participants derive from the early finalisation of the matter. 

The High Court’s doctrine of instinctive synthesis and its impact

The High Court has ruled that sentencing must be an ‘instinctive synthesis’ of the many factors that 
are relevant in determining an appropriate sentence for a particular offender. The doctrine of instinctive 
synthesis describes the method by which the various factors relevant at sentencing are to be synthesised 
to determine an appropriate sentence.32 This doctrine sets the framework for determining the relevance 
of a guilty plea and for disclosing its weight at sentencing. 

The High Court has accepted that it is desirable for a court to indicate the factors that it has taken into 
account in determining the sentence, but has declined to prescribe the weight that could be given to any 
single factor. It has held that it is not desirable for a court to engage in a two-step process: it would not 
be consistent with the notion of ‘instinctive synthesis’ to establish a sentence or sentence range as a 
starting point and then add or subtract the value of the various aggravating or mitigating factors. 

In a series of majority judgments, the High Court has defined the rationale for permitting a guilty plea to 
be treated as a mitigating factor as, broadly speaking, a ‘willingness to facilitate the course of justice’. 
The Court has affirmed that a guilty plea may also be relevant as evidence of remorse, contrition and the 
defendant’s willingness to admit responsibility for the conduct, as well as for its utilitarian value.

The breadth of this rationale for treating the defendant’s guilty plea as a mitigating factor at sentencing 
would make it difficult, if not impossible, to quantify the effect of the plea on the sentence imposed. 
Consistent with the Court’s doctrine of instinctive synthesis and its broadly defined rationale for permitting 
a lesser sentence to be imposed on a plea of guilty, the Court has declined to permit the amount of 
reduction to be specified at sentencing.33

30 See R v Marshall [1981] VR 725, R v Williscroft [1975] VR 292.
31 Markarian  v The Queen 215 ALR 213; Wong v the Queen, Leong v The Queen (2001) CLR 584; Cameron 

v The Queen (2002) CLR 339. For a critique of this approach see Kirby J’s dissenting judgments in 
Markarian’s and Cameron’s case.

32 Markarian, Wong and Cameron ibid; R v Williscroft [1975] VR 292.
33 Ibid.
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Notwithstanding, there is a line of dissenting opinion that advocates a more pragmatic approach to 
this aspect of sentencing. Kirby and McHugh JJ have favoured disclosure at sentencing of the effect 
of the guilty plea on the sentence imposed, on the grounds that this enhances the transparency and 
accountability of the sentencing process and encourages greater consistency of approach to this 
matter.34

Comparable provisions for assistance to law enforcement authorities

The provisions governing the weight to be given to a guilty plea contrast with those governing the weight 
to be given to a defendant’s assistance to law enforcement authorities. While a Victorian court does not 
have to state whether it has provided a reduction for a guilty plea, it is required to state if it provides a 
reduction in sentence for co-operation with the authorities. Subsection 5(2AB) of the Sentencing Act 
2001 (Vic) provides that if a court imposes a less severe sentence than it would otherwise have imposed 
because an offender has undertaken to assist law enforcement authorities after sentencing, ‘the court 
must announce that it is doing so and … [note] the fact that the undertaking was given and its details’. 

One reason for a different approach being taken in relation to co-operation with the authorities is that 
when a sentence is reduced because of the offender’s willingness to co-operate with the authorities, the 
reduction is based on the defendant’s future conduct; when a discount is awarded for a guilty plea, the 
reduction is based on the offender’s past conduct. The fact that a reduction in sentence is provided on 
the strength of an undertaking to co-operate with the authorities, rather than actual assistance rendered, 
makes it imperative that the sentencer record the discount allowed for that purpose. In the event that the 
promised assistance is not provided, the sentence could be adjusted.

Approaches adopted in other jurisdictions

Almost all Australian jurisdictions have legislated to require the court to have regard to a guilty plea at 
sentencing.35 Most jurisdictions specifically require the court to have regard not merely to the fact, but 
also to the timing of the guilty plea. Even where there is no statutory requirement to this effect, Australian 
case law recognises that the prime factor determining the utilitarian value of a guilty plea is its timing.36

In fact, most Australian jurisdictions, as well as New Zealand, England, Scotland and Wales, have 
adopted a similar statutory framework for the consideration of guilty pleas to that set out in the Victorian 
Sentencing Act 1991 (Vic). 

Below is an outline of three distinct approaches: the guideline judgment provided by the New South 
Wales Court of Criminal Appeal, a statutory provision from the Crimes (Sentencing) Act 2005 (ACT), 
which sets out the factors relevant in determining the weight given to a guilty plea and a sentencing 
guideline, Reduction in Sentence for a Guilty Plea, issued by the English Sentencing Guidelines Council 
in 2004. 

34 Cameron, ibid, per Kirby J.
35 Tasmania and the Northern Territory are the only Australian jurisdictions that have not legislated to this 

effect. 
36 Mack and Anleu, ‘Sentence Discount for a Guilty Plea: Time for a New Look’, (1997) 1 Flinders Journal of 

Law Reform 123.
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New South Wales: Guideline Judgement

In New South Wales the Court of Criminal Appeal has produced a guideline on the discount available for 
a guilty plea.37 The Crown had asked the court for a Guideline Judgment on this matter because, despite 
statutory authority to award a discount for a guilty plea:38

there was significant doubt amongst practitioners that a substantial discount was in fact given 
by all sentencing judges and … particular scepticism as to whether an early plea was being 
appropriately recognised.39

The Court recognised that the objective of encouraging guilty pleas, especially early guilty pleas was 
not being attained, and that ‘a greater degree of transparency in the sentencing process’ was required 
to meet this objective.40 

The Court affirmed the sentencing court’s discretion to determine whether a reduction should be 
provided, noting that while in some cases the plea may ‘in combination with other relevant factors’ 
change the nature of the sentence, in other cases it may not lead to any discount being awarded. The 
Court considered, in general terms, what factors might be relevant and irrelevant in determining whether 
a sentence should be reduced on account of a guilty plea and, if so, by how much. Factors that it held 
to be relevant included the length and complexity of the trial and the potential trauma that the plea has 
saved the victim or witnesses.41 However, factors such as the strength of the Crown case42 and the 
extent to which the plea indicated (or failed to indicate) remorse were not considered in determining the 
value of the discount to be awarded for a guilty plea.

The Guideline, which is ‘not binding in any formal sense’ and which ‘operates by way of encouragement 
and not by way of prescription’:43

•	 requires a court to state explicitly whether a plea of guilty has been taken into account;

•	 encourages sentencers to quantify the effect of the guilty plea on the sentence, especially its 
utilitarian value, ‘as far as they believe it appropriate to do so’;

•	 sets the utilitarian value of a guilty plea as a discount of between 10 and 25 per cent on 
sentence, with the primary consideration in determining the discount being the timing of the 
plea; and

•	 recognises that the effect of the guilty plea on the sentence will vary from case to case, and 
that the sentencer retains the discretion to award or not award a discount, taking into account 
all the circumstances of the case.  

While no other Australian jurisdictions have developed a comparable guideline judgment, the Courts 
of Appeal in South Australia, Western Australia and the New Zealand High Court have also provided 
similar guidance in leading cases in those jurisdictions.44

37 (2000) 49 NSWLR 383.  For a brief outline of the development of judicial reasoning on this subject see 
Sentencing – Recent Cases and Changes: 2004-2005, accessible via the website of the NSW Public 
Defenders’ Office, at www.lawlink.nsw.gov.au/lawlink/pdo, last accessed 17 January 2006.

38 Crimes (Sentencing Procedure) Act 1999 (NSW) s 22.
39 R v Thomson; R v Houlton [2000] NSW CCA 309, revised 6 October 2000 [17].
40 Ibid.
41 R v Johnstone [2004] NSW CCA 307, Sully J [21], but Sully J did not accept the proposition that an 

offender who pleaded guilty at the earliest opportunity had a ‘legitimate expectation’ to receive the 
maximum discount merely because the trial was potentially long and complex’.

42 R v Brett [2004] NSWCCA 372; R v Sutton [p2004] NSWCCA 225.
43 R v Thomson & Houlton above n 39, [72].
44 See for example Heferen v R (1999) 106 A Crim R 89, Vershuren v R (1996) 17 WAR 467, in relation to 

Wester Australia; R v Sharma (2002) 54 NSWLR 300; R v Place (2002) 81 SASR 395 for the position 
adopted by the South Australian Court of Criminal Appeal. 
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The Crimes (Sentencing) Act 2005 (ACT)

In contrast to those jurisdictions that have used judicial or executive guidelines to supplement a bare 
statutory provision, the Australian Capital Territory (A.C.T.) provides explicit statutory guidance on the 
means by which the weight of a guilty plea should be determined. 

These provisions only apply when ‘there is a real likelihood that the court will sentence the offender to 
imprisonment’. Otherwise, the court applies the ‘default’ statutory provision which requires the court to 
have regard to the fact and timing of the guilty plea and to state if a lesser sentence is imposed, giving 
reasons for this decision.

Sections 33 and 35 of the Crimes (Sentencing) Act 2005 set out the factors to be taken into account in 
determining the weight to be given to a guilty plea in cases where a term of imprisonment is likely to be 
imposed.45 Under s 35(2) in such a case the court must consider:

(a) the fact that the offender pleaded guilty;

(b) when the offender pleaded guilty, or indicated an intention to plead guilty;

(c) whether the guilty plea was related to negotiations between the prosecution and defence 
about the charge to which the offender pleaded guilty;

(d) the seriousness of the offence; and

(e) the effect of the offence on the victims of the offence, the victims’ families and anyone else 
who may make a victim impact statement.

This legislation also exposes and reconciles the potentially conflicting requirements that:

•	 the guilty plea is to be treated as a mitigating factor that can merit a reduction in sentence; but

•	 no disadvantage should go to the defendant who elects to defend the charges and require the 
prosecution to prove the case beyond reasonable doubt. 

The fact that a defendant has entered a plea of guilty is a relevant consideration at sentence, but the fact 
that the offender has chosen to plead not guilty is specifically excluded as an irrelevant consideration 
at sentencing.

The A.C.T. legislation stipulates that the principle of proportionality must be applied when determining the 
amount by which a sentence is reduced for a guilty plea. The court is also explicitly required to consider, 
in this context, the seriousness of the offence and the impact of the offence on any victims or victims’ 
families. The lesser sentence ‘must not be unduly disproportionate to the nature and circumstances of 
the offence’.46

Sentencing Guidelines Council (UK): Guideline

The Criminal Justice Act 2003 (UK) established the Sentencing Guidelines Council (SGC) and gave 
the Council responsibility for the development and review of Sentencing Guidelines.47 The courts are 
required to have regard to relevant SGC guidelines. One of the first guidelines that the Council released, 
in December 2004, was the guideline for Reduction in Sentence for a Guilty Plea.48 

45 Crimes (Sentencing) Act 2005 (ACT), s 35(1)(b).
46 Ibid, s 35(6).
47 In the United Kingdom, the Sentencing Guidelines Council has a statutory responsibility to frame or revise 

sentencing guidelines; it can develop guidelines at its own initiative or at the request of the Secretary of 
State or the Sentencing Advisory Panel.

48 Sentencing Guidelines Council, Reduction in Sentence for a Guilty Plea, (2004), last accessed 27 July 
2006.  The production of this definitive guideline followed Sentencing Advisory Panel, (2003), www.
sentencing-guidelines.gov.uk, last accessed 16 December 2006.
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The Guideline expands on a statutory requirement that requires the court to have regard to the fact and 
timing of a defendant’s guilty plea and stipulates that:

The level of reduction should be a proportion of the total sentence imposed, with the proportion 
based [primarily] upon the stage in the proceedings at which the guilty plea was entered.49

The Guideline sets out the allowable reduction in sentence for a guilty plea, depending on the stage of 
proceedings at which the defendant pleads or indicates an intention to plead guilty. The scale provides 
for a maximum discount of one-third of the total [effective] sentence for a plea of guilty entered at the 
first reasonable opportunity. A defendant who indicates a willingness to plead at the door of the court 
on the first day of the trial is only eligible for a reduction in sentence of one-tenth of the total effective 
sentence. The Guideline also provides that if, in the opinion of the court, a not guilty plea was entered 
and maintained for tactical reasons (such as to retain privileges whilst on remand), a late guilty plea will 
attract very little, if any, discount.

Figure 5:  Sentencing Guidelines Council, Reduction in sentence for a guilty plea–Sliding scale

Level of Discount Max 1/3 Max 1/4 Max 1/10

X X X

Stage when plea entered 1st reasonable opportunity* After trial date set Door of Court

* The first reasonable opportunity is not a specific stage of proceedings: it may be the first time that a defendant appears before 
the court but the court may consider that it would be reasonable to have expected an indication of willingness even earlier, 
perhaps whilst under interview.50 

The SGC Guideline also allows for exceptional circumstances in which the court is not required, on 
grounds of public safety, to reduce the sentence in accordance with the sliding scale. 

If the court determines that a longer than commensurate, extended or indeterminate sentence 
is required to protect the public, the minimum custodial term should be reduced to reflect the 
plea, but the component of the sentence that has been imposed for the protection of the public 
need not be reduced.

The SGC decided that ‘the special characteristic of the offence of murder and the unique statutory 
provision of starting points’ justified modifying the approach to be adopted to a reduction in sentence for 
a guilty plea by defendants who have committed a murder.

The application of the SGC Guideline in English cases

Since January 2005, when the SGC Guideline came into effect, there have been some high-profile 
cases in which the application of the SGC guideline, together with unrelated provisions setting minimum 
non-parole periods for offenders sentenced to life imprisonment, have resulted in the offender’s non-
parole period being substantially reduced. 

In Sweeney’s case, the offender had pleaded guilty to abducting and sexually assaulting a three-year-
old girl after being caught red-handed.51 Sweeney admitted guilt and was sentence to life imprisonment, 
with a minimum sentence of 18 years. After deductions for the guilty plea and the time already served, 
Sweeney received a minimum sentence of 5 years, 108 days. 

49 Criminal Justice Act 2003.
50 Sentencing Guidelines Council, (2004), above n 48, 9.
51 R v Craig Sweeney (unreported, Cardiff Crown Court, 12 June 2006, per Judge Griffith Williams);
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In another case,52 Alan Webster and his accomplice, Tanya French, had committed sexual offences 
involving a baby whom they were babysitting and a 14 year-old girl who was an acquaintance of Tanya 
French. During his interview with Hertfordshire police, Webster was given a notice that stated that 
he would be entitled to a one-third reduction in sentence for pleading guilty at the first reasonable 
opportunity, after which he made admissions in relation to almost all of the charges. He then indicated a 
plea of guilty at the first reasonable opportunity (the preliminary hearing) and at sentencing received the 
maximum discount for his guilty plea (one-third of the total sentence). Webster was sentenced to life, 
with a minimum term of 6 years less 161 days allowed for time served.

The public reaction to Sweeney’s and Webster’s cases

In the media reports of these cases, the outcome was widely interpreted as meaning that Webster and 
Sweeney would ‘walk free’ at the expiry of the minimum term, even though they had been sentenced to 
life imprisonment. 

Media reports of public comment revealed different views on the merit of the sentence discount.  Some 
commentators observed that the offender’s guilty plea had allowed the case to be resolved with the 
minimum of delay, precluding the need for the child victim to give evidence and significantly reducing the 
cost and trauma of the proceedings. 

Others were concerned that a serious offender could be automatically awarded a significant reduction 
in sentence for pleading guilty, noting that the Guideline had a mandatory quality that prevented courts 
from denying or limiting the reduction provided.

Public dissatisfaction with the outcomes, regarded as unacceptably lenient, was reinforced when the 
Home Secretary criticised the statutory provision and SGC Guideline for creating a loophole for serious 
offenders caught red-handed. The provision requiring the courts to have regard to the SGC’s guideline 
and the Guideline itself were in some quarters regarded as the cause of the sentencing dilemma in 
these cases. 

The Government announced plans for amendments to the Criminal Justice Act in 2007 to temper the 
effect of the SGC’s Guideline by giving courts ‘discretion to end the automatic one-third discount given 
for an early guilty plea’.53 The SGC announced a revision of its Guideline and sought public comment 
on whether exceptions should apply so that offenders caught red-handed or deemed to be a danger to 
public safety could be denied a reduction in sentence for a guilty plea.54 

The interplay of mandatory provisions under English law

In both these cases, the offenders received reductions in the minimum term of their life sentences 
that could be served on the basis of not only the reduction granted for their early guilty pleas, but also 
statutory provisions governing the imposition of sentences of life imprisonment. 

The public criticism of the short minimum terms imposed on Sweeney and Webster largely focused 
on the mandatory reduction in sentence provided as a result of their early guilty pleas. However, this 
criticism was based in part on a misunderstanding of the purpose of imposing a minimum term in these 
cases. 

52 R v Alan Webster and Tanya French, (unreported, St Albans Crown Court, 10 January 2006, per Judge 
Findlay Baker).  Attorney General’s Reference (no 14 and no 15 of 2006) (Tanya French and Alan 
Webster) [2006] EWCA Crim 1335, 8 June 2006.

53 This reform is to be delivered by April 2007. Home Office, Rebalancing the criminal justice system in favour 
of the law-abiding majority (2006), 19, 46.

54 Sentencing Guidelines Council Reduction in Sentence for a Guilty Plea: Consultation on Revision, (31 May 
2006), last accessed 27 July 2006. Submissions on the proposed revision were due by 25 August 2006.
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Under the relevant English provisions, a minimum term is not strictly a non-parole period. When a life 
sentence is imposed–and the court is required to impose a life sentence on repeat offenders convicted of 
certain sexual offences–the court must also nominate a minimum term to be served before the offender 
is eligible to seek parole. However, the parole provisions that apply in these cases differ from those 
applying when determinate sentences have been imposed. An offender sentenced to life imprisonment 
faces a presumption against release when the minimum term of the sentence has been completed. 

The Court of Appeal clarified this misconception in its judgment on the appeal against Webster’s 
sentence:

We should say at the outset that the suggestion, widely made by the media, that Webster would, 
as a result of the judge’s sentence, ‘walk free’ after six years was a distortion of reality. Webster 
was given a life sentence. That sentence means that he will remain in prison unless and until the 
Parole Board is satisfied that he no longer poses a danger to the public.  The evidence in this 
case shows that he is so deeply steeped in sexual depravity that it is questionable whether that 
day will ever be reached. The law required, however, that the judge should state the minimum 
period to be served by Webster before the question of his release could even be considered by 
the Parole Board. The length of that term was required to reflect the requirements of punishment 
and deterrence. It is the length of that term which the Attorney General challenges. It is not to be 
inferred from that challenge that Webster will be released at the end of that minimum term.55

The requirement that courts nominate a minimum term was introduced to establish a point at which 
the sentences of offenders serving life imprisonment would be reviewed. This requirement offset the 
counterbalancing requirement that courts impose a life sentence on certain serious repeat offenders. 
While it was the unexpected interplay of several incompatible sentencing provisions that caused the 
anomalous outcomes in these cases, public discussion highlighted the mandatory nature of the SGC’s 
Guideline and the limited opportunities that it provided for the court to determine that a reduction in 
sentence should not be granted.

To what extent are the English courts bound by the SGC’s guideline?

Section 144 of the Criminal Justice Act requires the court to take into account ‘the stage in the proceedings 
at which the offender indicated his intention to plead guilty and the circumstances in which the plea was 
indicated; while s 172 requires the court to ‘have regard to any definitive guidelines which are relevant 
to the offender’s case’. In Sweeney’s and Webster’s cases, the courts considered themselves bound to 
apply the SGC’s guideline, which applies ‘to all criminal cases where determinate sentence is imposed 
or where a minimum term is fixed after imposing life imprisonment for an offence other than murder’. 

The Court of Appeal has considered the SGC’s Guideline in several cases.56 While the Court has affirmed 
that being caught red-handed is not, on its own, a ground for withholding or reducing the discount 
available for a guilty plea, it has also observed that guidelines ‘do no more than provide guidance’ and 
that ‘there may well be circumstances which justify awarding less than a discount of one third where a 
plea of guilty has been made at the first opportunity’.57 

55 Attorney General’s Reference No 14 and No 15 of 2006, [30].
56 R v Gisbourne [2005] EWCA Crim 2491; R v Oosthuizen [2005] EWCA CRIM 1978; and R v Greenland 

[2002] EWCA CRIM 1748 where the SGC’s Guideline was considered on appeal.
57 Attorney-General’s Reference, above n 54, [52].



1.1  C
urrent policy and practice

 Sentence Indication and Specified Sentence Discounts Discussion Paper         23

To what extent was the SGC’s guideline responsible for the anomalous sentencing outcomes?

The Guideline specifically indicated that the fact that the defendant had been caught red-handed was 
not a reason for withholding a reduction in sentence:

Since the purpose of giving credit is to encourage those who are guilty to plead at the earliest 
opportunity, there is no reason why credit should be withheld or reduced on these grounds 
alone. The normal sliding scale should apply.58

However, the Guideline does permit a departure from the sliding scale if the court believes that the 
defendant has entered a late plea for tactical reasons or if a disproportionately longer sentence is 
needed ‘for the protection of the public’. The Guideline provides that:

Where the court has determined that a longer than commensurate, extended or indeterminate 
sentence is required for the protection of the public, the minimum custodial term but not the 
protection of public element of the sentence should be reduced to reflect the plea.59

It is clear that the Guideline recognised the potential for strict application of the sliding scale to cause 
a disproportionately lenient sentence to be imposed. In cases such as Sweeney’s case, where the 
crime was punishable by a near mandatory life sentence, the only alternative would have been to 
exclude offenders who had committed crimes punishable by a mandatory life sentence from receiving 
any reduction in sentence for a guilty plea. 

However, this would have removed an incentive for serious repeat offenders who are caught red-handed 
or face an overwhelmingly strong prosecution case, to enter an early guilty plea. Because these offenders 
are liable to a mandatory sentence of life imprisonment, the usual discouragements to tactical conduct 
would have limited impact; they would have nothing to lose by exercising their legal right to defend the 
matter and require the prosecution to prove its case. Such a course of action would, however, have a 
profound impact on the victims and witnesses and would waste the time and resources of the criminal 
justice system.

The SGC Guideline and the statutory provisions authorising courts to impose a lesser sentence for a 
guilty plea are now under review and, while the exact outcome is not yet known, it is certain that these 
controversial decisions will lead to a relaxation of the SGC’s Guideline for a reduction in sentence 
to be provided for a guilty plea. It is likely that the main change will be a reinstatement of the court’s 
discretion to decide the threshold question of whether or not a guilty plea justifies the imposition of a 
lesser sentence.    

Proposals for the reform of the current laws

Review of Federal sentencing law by the Australian Law Reform Commission

The Australian Law Reform Commission’s (ALRC) review of Federal sentencing laws considered 
whether more provision should be made, under Federal law, for a specific reduction in sentence for a 
guilty plea. The ALRC recommended that the court retain the discretion to decide whether a sentence ALRC recommended that the court retain the discretion to decide whether a sentence 
should be reduced for the guilty plea and, if so, by how much. However, the ALRC envisaged that 
legislation should require the court to determine the amount of any discount given for a guilty plea, and 
that there should be a statutory requirement that the court consider:

(a) the degree to which the plea of guilty objectively facilitates the administration of the federal 
criminal justice system; and

58   Sentencing Guidelines Council (2004), above n 48, Guideline 5.2.
59   Ibid, Guideline 5.1.
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(b) the objective circumstances in which the plea of guilty was made, including:

(i) whether the offender pleaded guilty at the first reasonable opportunity to do so;

(ii) whether the offender had legal representation; and

(iii) whether, as a result of negotiations between the prosecution and the defence, the 
offender was charged with a less serious offence because of the guilty plea.

It recommended that the court retain the discretion to determine whether a reduction in sentence should 
be given and the amount of any such discount, but that:

Where a court discounts the sentence of a federal offender for pleading guilty …. the court must 
specify the discount given, whether by way of reducing the quantum of the head sentence or the 
non-parole period or by imposing a less severe sentencing option.60

The New Zealand Law Commission’s review of summary criminal procedure

In New Zealand, as in Victoria, there is a statutory requirement for the court to have regard to the fact 
and timing of the defendant’s guilty plea at sentencing but it is left open to the court to determine whether 
and how much of a reduction in sentence should be provided. However, in contrast to the Victorian 
position, the New Zealand High Court has identified the range by which a sentence could be reduced for 
a guilty plea in a Practice Note issued in 1995. This note, along with a series of cases, provides guidance 
on what constitutes a plea at the first reasonable opportunity and on the level of discount appropriate 
at various stages of the proceedings. For the past ten years, New Zealand courts have therefore been 
applying a sliding scale that has evolved from successive judicial decisions. 

The New Zealand Law Commission considered the effectiveness of this approach as part of its review 
of Status Hearings, a pre-trial hearing at which sentence indication is provided and, if the defendant 
enters a plea of guilty, the maximum reduction in sentence is available. The Commission conducted exit 
interviews and audited and observed pre-trial hearings in a number of District Courts. It established that 
there was general consensus as to the ‘going rate’ of sentence discounts, but urged that this approach 
be formalised. In the final report, Justice through Efficiency, the Commission recommended:

Section 9(2)(b) of the Sentencing Act 2002 should be amended to make explicit that the 
sentencing discount available for an early guilty plea should be greatest when that plea is entered 
at the first reasonably available opportunity, and should be progressively reduced thereafter. … 
More detailed guidance as to the way in which the sentencing discount should operate should 
be developed in rules.61

Table 2 summarises the framework in which the guilty plea is considered in each Australian jurisdiction, 
New Zealand, England and Wales, showing:

• the legal framework, that is, whether the relevance of a guilty plea at sentencing is the 
subject of statutory provisions and/or guidelines produced by a superior court or executive 
agency, such as a Sentencing Council;

• the method used to determine the weight of the guilty plea, that is, any statutory or judicial 
guidance as to the factors that must be considered or the amount by which a sentence can be 
reduced; and 

• any obligations or restrictions on the courts to disclose or not to disclose the weight given 
to the guilty plea or its effect on the sentence imposed.

60 Australian Law Reform Commission, (2006) above n 2, Recommendation 11-1.
61 New Zealand Law Commission, Criminal Pre-Trial Processes: Justice through Efficiency, Report 89 (2005), 

Recommendations 50-51.
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Table 2:  Specified sentence discounts: A comparison of the laws of Australian, New Zealand and 

England and Wales.

VIC NSW SA WA QLD ACT Cth TAS NT NZ UK

Legal Framework

Legislation X X X X X X X X X X

Court – Judicial 

guidance

X X X X X

Sentencing Council 

guideline

X

Determining the Weight of the Guilty Plea

Statutory obligation 

to consider:

Fact that guilty plea  

entered

Yes Yes Yes Yes Yes Yes Yes - Yes Yes Yes

Timing of guilty 

plea 

Yes Yes - Yes - Yes - - Yes Yes Yes

Executive or 

judicial guidelines 

Discount range or 

scale

10-25 % 25-35% 25-35% 20 -33% 1/
10

 – 1/
3

What the Court Must/Must Not State

Guilty plea 

considered

Must 

state

Effect on sentence:

if sentence reduced Must 

state

Must 

state

Must 

state

if sentence not 

reduced

Must 

state

Reasons for 

decision

Must 

state

Must 

state

Must 

state

Perceived and actual sentencing practice

It is difficult to identify the actual impact of the current guilty plea provisions on sentencing in Victoria and 
elsewhere. As a guilty plea is only one of many factors taken into account at sentence, judicial officers’ 
sentencing remarks do not always reveal whether the guilty plea was taken into account and, if so, the 
effect on the sentence. Even where the effect of the guilty plea has been identified at sentencing, it may 
not be possible to isolate this as the sole or even main cause of any differences in sentencing practices 
between cases resolved by a plea and those where the offender was convicted and sentenced after a 
trial. 

There is similarly scant evidence about the impact of specified sentence discounts on either defendants’ 
plea decisions or sentencing outcomes. Very few jurisdictions have had any long-term experience 
of specified sentence reductions. In England, the SGC’s guideline was released in December 2005 
and it is too early to know what effect the guideline has had on sentencing outcomes or defendants’ 
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plea decisions. New South Wales provided a specific reduction in sentence for a guilty plea during the 
operation of the two-year pilot sentence indication project (1993-95) and since 1999, when the Court of 
Appeal released its guideline judgement on sentence discounts for guilty pleas, NSW courts have been 
encouraged to specify the effect of a guilty plea on the sentence imposed. 

As far as can be ascertained, no Australian jurisdictions have evaluated the impact of their arrangements 
governing the reduction in sentence for a guilty plea on either sentencing outcomes or defendants’ 
plea decisions, although some relevant data, relating to the effect of the discounts provided for guilty 
pleas entered at sentence indication hearings, were collected during the operation of the pilot sentence 
indication project in the New South Wales District Court. These findings are reviewed in section 2.3 
below.

Perceptions of sentencing practice 

It has been suggested that the Victorian legislation is ineffective in encouraging defendants who are 
minded to enter a guilty plea to do so at the first reasonable opportunity. It is therefore relevant to 
ascertain the extent to which defendants and their counsel perceive there to be a clear benefit or 
‘sentencing value’ in entering an early guilty plea. As the Pegasus Task Force observed in its review of 
Victorian criminal procedure:

if legal representatives were able to advise their clients with more certainty as to the likely 
discount because of a plea of guilty at any given stage, they could give more confident advice 
on whether to plead guilty.

Whereas the focus in the English studies has been on the impact of the statutory sentencing policy on 
sentencing outcomes, the limited Australian research in this area has tended to focus on the impact of 
the law on case flow. The most comprehensive research undertaken in this regard is a survey of judicial 
officers and legal practitioners commissioned by the Australian Institute of Judicial Administration (AIJA) 
during the 1990s. This research revealed scepticism about the sentencing value to the defendant of 
entering an early guilty plea.62

The Australia-wide survey found high levels of uncertainty as to the actual effect of the guilty plea on 
the sentence that was imposed. While respondents generally accepted that the timing of the guilty plea 
was the single most significant factor in determining the amount of discount provided, they expressed 
a lack of confidence in the actual effect of the reduction. Some respondents believed that because the 
court was able to determine the total sentence and the amount of any sentence discount at its complete 
discretion, it was not possible to be confident of the actual impact of the guilty plea.63

The scepticism detected in the AIJA survey appears to have triggered or reinforced moves for law reform 
in some Australian jurisdictions. In New South Wales, the Attorney-General64 asked the Court of Criminal 
Appeal for a Guideline Judgment on the reduction in sentence available for a guilty plea, discussed 
above.65

Similarly, the South Australian Court of Criminal Appeal observed in R v Place: ‘Experience in this State 
and in New South Wales has demonstrated that the public policy objectives are not achieved unless the 
specific reduction is identified’.66

62 Kathy Mack and Sharyn Roach Anleu, Pleading Guilty: Issues and Practices (1995); Australian Institute 
of Judicial Administration, Case Management Seminar: Report (2005); Standing Committee of Attorneys-
General, (1999) above n 7.

63 See above n 62.
64 The Crimes (Sentencing Procedure) Act 1999 (NSW) authorises the NSW Attorney-General to request the 

Court of Criminal Appeal for a guideline judgment in relation to a question of law.
65 R v Thomson; R v Houlton [2000] NSW CCA 309, revised 6 October 2000 [17].
66 (2002) 81 SASR 395, [81].
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Actual sentencing practices

It would be useful to be able to compare Victorian sentencing practices and outcomes with those 
achieved in jurisdictions that have adopted a more prescriptive approach to this aspect of sentencing. 
This would assist in establishing whether there would be, in fact, advantages to be gained by changing 
the current legal framework.

However, the only significant research on this topic has been undertaken by English researchers who, in 
a series of studies over the past 25 years, examined the extent to which English courts have implemented 
the relevant guilty plea provisions and reduced the sentences imposed accordingly. The studies review 
sentencing remarks to ascertain the extent to which disparities in the sentences imposed on offenders 
who were found guilty and those who pleaded guilty could be ascribed to the guilty plea discount.

The extent to which the guilty plea is specifically considered at sentencing 

A 1994 study of Crown Court proceedings found that there was considerable variation in the way that 
courts described the weight given to a guilty plea at sentencing, making it difficult to identify whether the 
plea was actually taken into account and if so, what weight it was accorded. The study was conducted to 
determine whether or not Crown Court judges were complying with amendments to the Criminal Justice 
and Public Order Act 1994, which required them to take into account the timing and circumstances of the 
plea and to state in open court if a lesser sentence was imposed on this account.67 

Despite these statutory obligations, only about half of the judicial officers surveyed stated in open court 
that they had given a discount in relation to a plea of guilty,68 and the majority only indicated that the 
sentence had been reduced accordingly if a fine was imposed.69 A similar proportion considered the 
timing of the plea/the stage at which a guilty plea was entered ‘not particularly important’ or ‘not important 
at all’.70 

The effect of the guilty plea on sentencing outcomes 

Some English studies have attempted to identify whether a guilty plea has had a demonstrable effect on 
the sentence that is imposed. However, it has proven extremely difficult to isolate the extent to which the 
guilty plea, as opposed to the many other differences between cases, led to the imposition of a lesser 
sentence on a guilty plea, rather than a finding of guilt.71 The wide variety of factors taken into account 
at the sentencing stage made it difficult to correlate a discount given for a guilty plea and a shorter 
sentence.

67 Ralph Henham, ‘Bargain Justice or Justice Denied?’ (1999) 62 Modern Law Review 515, 519-21.  A 
sample of 310 cases was examined where the accused pleaded guilty from the Crown Court in 1994. See 
also Ralph Henham, Sentencing Discounts and the Criminal Process (2001); Ralph Henham, “Sentencing 
Policy and Guilty Plea Discounts’ in Cyrus Tata and Neil Hutton (eds) Sentencing and Society (2002) 371.

68 Ibid, 535.
69 Ibid, 529-30.
70 Ibid, 530, 535. The proportion of judges was 50.4 per cent, compared with 56.2 per cent of magistrates.
71 David Moxon, Sentencing Practice in the Crown Court, Home Office Research Study 103 (1988) 32-33.
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Nevertheless, there appear to have been significant differences in average sentence lengths depending 
on the method of finalisation (a guilty plea or an adjudicated proceeding resulting in a guilty verdict).72 
Amongst defendants receiving custodial sentences for indictable offences, those who had pleaded guilty 
received shorter terms than those who were sentenced on a finding of guilt.73 

The English studies also revealed that, while the fact and timing of the guilty plea had a demonstrable 
impact on the level of fine that was imposed, the impact varied, depending on the type of sentence 
ordered. The guilty plea appeared to have less impact on the length of a custodial sentence than on the 
level of fine imposed. A study of Crown Court sentencing trends during 1995-96 found that the method of1995-96 found that the method of 
finalisation (that is, plea or finding of guilt) did not seem to influence whether or not a custodial sentence 
was imposed. A study of sentencing outcomes in the Magistrates’ Court made the same observation, 
finding little disparity in the length of custodial sentences or community service or probation orders, but 
a significant difference in the level of fine imposed.74 

In New South Wales, a study of trial court delay identified late guilty pleas as a significant reason for 
delay, because pleas entered at the door of the court on the first day of the trial caused that trial to ‘crack’ 
but were too late to enable a replacement trial to be found to utilise the allocated trial time. The study 
conducted a survey of defence counsel to ascertain the main reasons for a late guilty plea and found 
that ‘lack of a clear sentence benefit for an early plea’ was an important reason for the late entry of guilty 
pleas.75 The study examined sentencing practice to see whether these concerns were justified. It found 
that:

Sentencing discounts are not applied in a consistent manner. Accused who plead guilty enjoy 
considerable sentence benefits over accused who leave it to the court to decide their guilt. 
However, accused who plead guilty early receive very modest sentence benefits, and in many 
cases appear to be actually penalised, over accused who plead guilty at a late stage. Sentence 
benefits are also applied somewhat inconsistently across different types of offences.76

Table 3 reveals that in general, offenders who pleaded guilty were less likely to receive a prison 
sentence than those who were sentenced on a guilty verdict. It also indicates that where a sentence of 
imprisonment was imposed, offenders sentenced on a guilty plea received a shorter prison sentence 
than those sentenced on a guilty verdict. While the amount of the sentencing benefit varied, offenders 
who pleaded guilty generally received sentences that were at least 15 per cent lower than sentences 
imposed following a guilty verdict.77 

72 Ralph Henham, (1999) above n 67, 515.
73 Moxon, above n 71, 32. A study of 2077 offenders sentenced in the Crown Court between June 1986 

and February 1987 found that the average length of a custodial sentence for those pleading guilty was 
18.2 months compared with 23.2 months in relation to offenders who chose to contest the charges 
against them. A further study conducted in the Crown Court approximately ten years later also found that 
those who pleaded guilty received on average a sentence that one-third less than the average sentence 
imposed on an offender who was found guilty. Clare Flood-Page and Alan Mackie, Sentencing Practice: 
an examination of decisions in the Magistrates courts and the Crown Court in the mid-1990s, Home Office 
Research Study 180 (1998) 90. The study was conducted in relation to 1,800 cases heard in the Crown 
Court drawn from 12 areas in 1995-96.

74 Fiona Leverick, ‘Making Sense of Sentence Discounting: Du Plooy v HM Advocate’ (2003) Scots Law 
Times 267, 269-70, Flood-Page and Mackie, ibid, 92. The study involved an examination of 3000 
Magistrates’ court cases drawn from 12 different areas in 1995-6. The average length of a sentence for a 
guilty plea was 3.7 months compared to 3.8 months where the matter was contested. However, a Scottish 
study observed the reverse. When the sentences imposed for summary matters on a finding of guilt and a 
guilty plea were compared, it was found that there was greater disparity between the sentences imposed 
on a finding of guilt and guilty plea when a custodial sentence was imposed than when a fine was ordered. 
Further, there was no significant difference or probation order imposed on those who pleaded guilty and 
those who were found guilty. See also Henham, above n 67, 530, Don Weatherburn, Elizabeth Matka, and 
Bronwyn Lind, Sentence Indication Scheme Evaluation (1995).

75 Weatherburn and Baker (2000) above n 5, 36.
76 Ibid 36.
77 Ibid 37.
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Table 3:  Severity of penalty by method of conviction, New South Wales District Criminal Court, 1998

Convicted by plea Convicted by verdict Difference (%)*

Imprisonment 

rate (%)

Median 

prison 

sentence 

(months)

Imprisonment 

rate (%)

Median 

prison 

sentence 

(months)

Imprisonment 

rate (%)

Median 

prison 

sentence

Sex offences 63 24 76 27 -17 -11

Drugs 59 28 76 53 -22 -47

Fraud 39 24 46 32 -15 -25

Robbery 78 21 92 36 -15 -42

Assault 42 15 60 21 -30 -29

Break & enter 72 15 67 18 7 -17

*The difference is calculated by subtracting the verdict value from the plea value and dividing by the verdict value.

Source: Don Weatherburn and Joanne Baker, Managing Trial Court Delay, (2000) Table 8, 37.

However, as Table 4 reveals, an early plea of guilty did not provide a greater reduction in benefit than a 
plea entered at the door of the court. There was no correlation between the timing of the plea and the 
level of sentence imposed; in fact, sentences imposed after a late plea of guilty were for some offences 
less severe than sentences imposed on an earlier guilty plea. The authors attributed the disparity to the 
discount provided for the guilty plea and concluded that:

While there were some modest discounts given to accused who pleaded early over those 
pleading late, in most cases the penalties, in terms of the imprisonment rate and the median 
prison sentence, were a great deal harsher for accused pleading early than for accused pleading 
later.78

Table 4:  Severity of penalty by stage of plea, New South Wales District Criminal Court, 1998

Plea at committal Plea after committal Difference (%)*

Imprisonment 
rate (%)

Median 
prison 

sentence 
(months)

Imprisonment 
rate (%)

Median 
prison 

sentence 
(months)

Imprisonment 
rate (%)

Median 
prison 

sentence

Sex 59 18 65 24 -9 -25

Drugs 68 30 55 25 24 20

Fraud 41 24 36 18 14 33

Robbery 74 22 80 21 -8 5

Assault 55 24 38 14 45 71

Break & enter 72 12 73 16 -1 -25

*The difference is calculated by subtracting the verdict value from the plea value and dividing by the verdict value.

Source: BOCSAR, Managing Trial Court Delay, Table 9, 37.

78 Ibid.
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The NSW report concluded that the statutory sentence discount79 had ‘an important role to play in 
encouraging guilty pleas’ but that it was ‘not having its intended effect’. The authors observed that, 
to be effective, the discount for a guilty plea needs to be ‘significant’ and ‘applied consistently across 
different kinds of offences’. It emphasised that for such a provision to achieve its purpose, ‘the benefits 
of an early guilty plea need to be clearly communicated to accused persons at an early stage of the 
proceedings.80

79 Crimes (Sentencing Procedure) Act 1999 (NSW), s 22.
80 Weatherburn and Baker (2000), above n 5, 38.
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1.2  Issues and options for reform

It is clear that while the statutory framework requires the court to have regard to the fact and timing of a 
defendant’s plea of guilty, in fact a broad range of considerations related to the defendant’s willingness 
to facilitate the course of justice, remorse, and the circumstances in which a plea was entered may 
also be taken into account in determining the weight to be given to the guilty plea. Further, while the 
relevance and, in general terms, the weight of a guilty plea at sentencing may be stated, it is not possible 
for Victorian courts to state the amount by which a sentence is reduced because of the defendant’s plea 
of guilty. The combined effect appears to be a lack of clarity about whether the guilty plea has been 
considered and, if so, what impact, if any, it has had on the sentence imposed and a lack of certainty as 
to the ‘sentencing value’ of entering a guilty plea at the first available opportunity.

The Terms of Reference for this inquiry ask the Council to consider options for law reform that will make 
the current statutory and common law clearer and more specific. Though there is debate over whether 
utilitarian considerations are relevant at sentencing, the basic premise that the guilty plea should be 
considered as a factor in mitigation is not under challenge.

Policy issues

The main issues arising in canvassing means to make the current laws more specific are: 

•	 whether the weight or ‘sentencing value’ of a guilty plea should be prescribed or defined;

•	 what factors should be considered in determining the weight of a guilty plea and whether these 
also should be specified; 

•	 whether a reduction in sentence for a guilty plea should apply across-the-board, to all 
defendants who enter a guilty plea, or whether there should be circumstances in which the 
court has the discretion not to give a discount; and

•	 what the court should be permitted or required to specify as to the weight given to the guilty 
plea and its effect in passing sentence on the offender.

Should the ‘sentencing value’ of a guilty plea be specified?

The main argument in favour of specifying the discount provided for a guilty plea is that it will increase the 
clarity, transparency and accountability of the sentencing process. Arguably, it is desirable as a matter 
of public policy for the sentencing court to state the basis on which it has determined the sentence as 
clearly and as fully as possible. 

Successive reviews of criminal procedure and sentencing law have for this reason supported more 
explicit identification of the sentencing benefit awarded for a guilty plea. In 2000, the Deliberative Forum 
on Criminal Procedure convened by the Standing Committee of Attorneys-General recommended that 
the provision of a sentence reduction for a plea of guilty continue. The forum affirmed that sentencing 
courts should ‘indicate specifically the amount of discount allowed and the basis of the allowance or lack 
of allowance’:81

[t]he existing system of discounts for pleading guilty be continued and strengthened by the 
requirement at sentence that judges publicly state in reasons for sentence what discount has 
been given for the plea of guilty.82

By specifying the amount of discount that can be provided for a guilty plea, the court is both disclosing 
the reasons for its decision and also providing a basis for predicting sentencing outcomes. In R v 
Markarian, the sentencer’s explanation of the weight given to the guilty plea not only illuminated the 

81 Standing Committee of Attorneys-General, (1999), above n 7, Recommendation 21, 39; Standing 
Committee of Attorneys-General, (2000), above n 7, 37.

82 Ibid (1999).
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sentencing decision, but also contributed to the capacity of the appeal court to review the decision. As 
Justice Kirby observed:83

Where a ‘discount’ for a particular consideration relevant to sentencing is appropriate, it is 
desirable that the fact and measure of the discount should be expressly identified.  Unless 
this happens, there will be a danger that the lack of transparency, effectively concealed by 
judicial ‘instinct’ will render it impossible to know whether proper sentencing principles have 
been applied.84 … Unless it is known it may not be possible for an appellate court to compare 
the sentence imposed with other sentences for like offences or to check disputed questions of 
parity.85

Lack of transparency and clarity may produce inconsistency in sentencing.  Further, confidence in the 
justice system may decline if it is not possible to ascertain, from the sentencing remarks, whether a 
discount has been provided. Finally, as noted earlier, more predictable sentence outcomes would assist 
defence practitioners in advising their clients about the consequences of a guilty plea.86 

However, one of the chief concerns with the provision of a clear discount for a guilty plea is that it could 
induce a defendant to plead guilty and thereby undermine the voluntary nature of the decision and the 
fairness of the outcome.87 A requirement that courts state the effect, if any, of a guilty plea at sentencingA requirement that courts state the effect, if any, of a guilty plea at sentencing 
could be expected to clarify the value of the guilty plea and may lead defendants who were already 
minded to plead guilty to do so at the first reasonable opportunity. 

If a substantial discount were available, it may also encourage some defendants who might otherwise 
have defended the charges to enter a guilty plea. Some commentators have suggested that the impactSome commentators have suggested that the impact 
may be most significant on defendants in ‘borderline ‘cases, where providing a discount may not merely 
advance, but induce the actual plea decision.88 In these cases, the practical benefits arguably would not 
justify the concessions that the provision of sentence discounts requires: the erosion of the presumption 
of innocence and the conventional role of the judge, and reduced parity in the sentences imposed on 
offenders found guilty after a trial and those who plead guilty.

The provision of a specified and significant reduction in sentence could also be regarded as discriminating 
against defendants who elect to contest the charges. In Cameron’s case, McHugh J observed that 
the provision of a sentence discount for a guilty plea could be regarded as ‘relevantly discriminatory’, 
because a defendant who pleads guilty may receive a lesser sentence than one who, on comparable 
facts, is found guilty.89 The High Court has attempted to reconcile this potential difficulty by maintaining 
that recognising the value of a guilty plea should not be taken to derogate from the defendant’s right to 
contest the matter.

What factors should be relevant in determining the weight of a plea?

Australian and New Zealand courts have considered a relatively wide range of factors when determining 
the value to be given to a guilty plea. The prime consideration in almost all jurisdictions is the timing 
of the plea: a guilty plea entered at the first reasonable opportunity generally is recognised as having 
greater ‘value’ than a plea entered at a late stage of proceedings. Some, notably England and Wales 
and to a lesser extent, New Zealand, have established a simple sliding scale, providing the greatest 
reduction in sentence for a plea entered at the first available opportunity.

83 Cameron v The Queen (2002) 209 CLR 339, [66-67], per Kirby J, above n 9.
84 Field, above n 8, 271.
85 Ibid.
86 Ibid.
87 Ibid.
88 See R v Harman, per Andres CJ, quoted in Mack and Roach Anleu (1997), above n 36, 135.
89 Cameron v The Queen (2002) 209 CLR 339, above n 9, per McHugh J, [44]. 
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However, very few jurisdictions make this factor the sole relevant consideration in determining the 
sentencing weight of a guilty plea. Courts in most jurisdictions also take into account other, less tangible 
factors, such as the utilitarian value of the guilty plea, the defendant’s willingness to facilitate the course 
of justice and the motivation (remorse, contrition or tactical reasons) for entering the plea. Below is a 
discussion of each of the main factors considered by Australian courts in determining the weight of the 
guilty plea. A summary comparing the main considerations identified as relevant by the Australian Law 
Reform Commission, the New South Wales Court of Criminal Appeal, New Zealand courts and the ACT 
legislation is provided at Table 5.

Table 5: Factors relevant in determining the weight of a guilty plea: New South Wales, Australian Capital 

Territory, Australian Law Reform Commission and Sentencing Guidelines Council (England and Wales)

N.S.W. Court 
of Appeal

A.C.T. Crimes 
(Sentencing) 

Act 2005

ALRC England 
and Wales 
Sentencing 
Guidelines 

Council

Factors relating to the timing of the guilty plea or the defendant’s indication of an intention to plead guilty

Maximum reduction given for guilty plea 
at first available opportunity

Timing is the 
main but not 

the only factor

Yes Timing is the 
main but not 

the only factor

Yes

First available opportunity defined No: left to 
discretion of 
sentencing 

judge

No: left to 
discretion of 
sentencing 

judge

Yes Yes

Utilitarian value 

- to the proceedings

- to the justice system

Relevant

-

Relevant -

Factors relating to defendant’s motivation for pleading guilty

Willingness to facilitate course of justice - Not relevant Not relevant -

Strength of prosecution’s case/ 
recognition of the inevitable

- Relevant Not relevant Not relevant

Late plea for tactical reasons - Not relevant - little or no 
discount 
merited

Remorse - - Not relevant Not relevant

Factors relating to the offence of the defendant’s conduct

Public safety/risk posed by offender - Relevant - Relevant

Seriousness of the offence - Relevant Not relevant Not relevant

Impact on victim(s) - Relevant Not relevant Not relevant

The timing of the guilty plea

If the timing of the plea is the prime or sole factor determining the weight to be given to the guilty plea, 
it is possible to set the amount by which a sentence can be reduced according to the stage at which the 
plea was entered. A sliding scale provides an objective means of determining the value of a guilty plea: 
it ensures that all defendants who, for example, plead guilty at the first available opportunity will receive 
the same proportionate reduction in sentence. 



1.2  Issues and options for reform

34         Sentence Indication and Specified Sentence Discounts Discussion Paper

One of the first such proposals was that recommended by the Pegasus Task Force. The Task Force 
envisaged a set rate of reduction for three stages of proceedings: a 30 per cent reduction at or prior 
to committal, a 20 per cent reduction at arraignment and a 10 per cent reduction for a plea entered at 
or any time after arraignment. The court was to retain the discretion to vary the actual amount of the 
reduction upwards or downwards in special circumstances. 

The Guideline developed by the English Sentencing Guidelines Council provides a scale that sets out 
the amount by which a sentence can be reduced for a guilty plea. The size of the discount depends 
primarily on the stage of proceedings at which the defendant pleads or indicates the intention to plead 
guilty. While the guideline is not binding, it suggests that defendants are entitled to receive a reduction in 
sentence for a guilty plea based on the timing of the plea, subject to an exception where the protection 
of the community requires a longer sentence to be imposed. Under this guideline, ‘little or no discount’ 
need be provided for a late guilty plea entered for tactical reasons, but otherwise there are very few 
circumstances in which the court may decide not to reduce the sentence of a defendant who enters an 
early guilty plea.

The Guideline recognises that the first reasonable opportunity will vary from case to case; a defendant 
will not be in a position to make a plea decision until the charges are settled and the prosecution has 
made full disclosure of its case. The stage at which the defendant obtained legal representation, thethe defendant obtained legal representation, the 
timing of full prosecution disclosure and, in some cases, the progress of negotiations about the final 
charge/s are all relevant factors in determining, in a given case, the first reasonable opportunity toin determining, in a given case, the first reasonable opportunity to 
indicate a plea of guilty..90

In contrast, no Australian regime requires the sentence to be reduced automatically. Each preserves the 
court’s discretion to determine that the fact (or timing) of the plea of guilty does not merit a reduction in 
the sentence to be imposed. For example, the NSW Court of Appeal observed that the importance of a 
guilty plea could vary from case to case ‘in combination with other relevant factors’. While in some cases 
it could change the nature of the sentence (from, for example, a custodial to a non-custodial sentence), 
in other cases it might not lead to any discount at all being awarded.

Consistency and certainty are the main advantages of a sliding scale. Applying a standard formula or 
scale for quantifying the reduction ensures that the basis on which the discount is calculated is clearly 
identified and the guilty plea is given the same relative weight in every case. 

However, one consequence of applying a sliding scale is that each sentence is reduced by the same 
proportion, regardless of the severity of the original sentence. While this approach is consistent, the 
impact of a proportionate reduction in sentence may be more noticeable (and more controversial) when 
it applies to an offender who would otherwise be liable for a significantly longer term of imprisonment. 
A 25 per cent reduction of a 16-year sentence produces a discount of 4 years, while a 25 per cent 
reduction of a 16-month sentence produces a discount of only 4 months.  

Table 6 below sets out the guidelines adopted in each of the relevant jurisdictions to determine the 
appropriate reduction in sentence to be allowed for a guilty plea.

90 Australian Law Reform Commission (2006), above n 2.
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Table 6:  Reduction in sentence for a guilty plea - scales and discount ranges, selected jurisdictions

Percentage or proportion of total sentence imposed

Upper end of range Lower end of range

Discount range

New Zealanda 25% 5%

New South Walesb 25% 10%

Western Australiac 35% 25%

Sliding scale

England & Walesd First reasonable opportunity 

1/3

After trial date set

1/4

Late tactical plea at the door 
of the court

Little or no discount

Pegasus Task Forcee At or prior to committal

30%

At arraignment

20%

At or after arraignment

10%

(a)  R v Wong-Tung (1996) 2 HRNZ 272, R v Tryselaar (2003) CRNZ 57. In R v Wong-Tung, the New Zealand Court of 
Appeal established a sliding scale with a maximum discount for a guilty plea at the first opportunity of 25 percent, 
falling to 5 per cent for a plea entered on the first morning of the trial. S 9(2)(b) of the Sentencing Act 2002 (NZ) treats 
the guilty plea as a mitigating factor.  Guidance for calculating the amount of the discount is provided in the Chief 
Justice’s 1995 Practice Note, Criminal Jury Trials Case Flow Management. See also Kiernan J, ‘Sentence Indication 
Hearings: Justice or Expediency’, AIJA Conference, Adelaide, September 2006.

(b)   R v Thomson; R v Houlton [2000] NSW CCA 309, revised 6 October 2000.  The Court set ‘the utilitarian value of a 
guilty plea as a discount of between 10 and 25 per cent on sentence, with the primary consideration in determining 
the discount being the timing of the plea’.

(c)  Heferen v R (1999) 106 A Crim R 89; Miles v R (1997) 17 WAR 518.

(d)   Sentencing Guidelines Council, (2004), above n 48. The SGC’s Guideline on Reduction in Sentence for a Guilty 
Plea expands on the statutory requirement that ‘the level of reduction should be a proportion of the total sentence 
imposed, with the proportion based [primarily] upon the stage in the proceedings at which the guilty plea was 
entered’. The SGC’s Guideline establishes a sliding scale, setting the maximum reduction available for a guilty plea 
entered at the first available opportunity at one-third of the total sentence, and stipulating that little or no discount 
should be provided for a plea entered at the door of the court on the day of the trial.

(e)  Pegasus Task Force, (1992), above n 4, [19], 8.

The utilitarian value of the guilty plea

The utilitarian value is primarily the [notional] benefit that finalising any matter brings to the justice 
system as a whole. It may also reflect the benefit that the plea brings to the particular proceedings.  The 
ALRC, which favoured law reform to permit the court to disclose the amount of any discount awarded for 
the guilty plea, took the view that the reduction in the sentence should reflect the (potential and actual) 
value to be derived from that plea. The ALRC recommended legislating to require the court to take into 
account:

•	 ‘the degree to which the plea of guilty facilitates the administration of the [federal] criminal 
justice system’; and

•	 ‘the objective circumstances in which the plea of guilty was made, including whether the 
offender pleaded guilty at the first reasonable opportunity to do so, and whether the offender 
had legal representation’.91

91 Australian Law Reform Commission, (2006), above n 2, Recommendation 11-2.
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The notional benefit or value of the plea to the criminal justice system will be constant. The early resolution 
of one case frees up resources for the conduct of another set of proceedings. If this approach were 
adopted, all offenders would be eligible for the same range of discount, regardless of the seriousness of 
the offence or the length and complexity of the actual proceedings. The only variable would be the stage 
of the proceedings at which the plea was entered. 

By contrast, the actual benefit or value of the plea to the particular proceedings will vary from case to 
case.  As a rule, the more serious and complex the case, the greater will be the benefit derived from the 
early plea. If the weight of a guilty plea were to depend wholly or primarily on the actual benefit that it 
provided, an early guilty plea by a defendant facing serious and/or multiple charges will be worth more 
than a plea by a defendant charged with relatively simple or minor offences.92 

Such an approach may be of questionable legal merit and limited practical value.  The length and/or 
complexity of proceedings are not matters within the control of the defendant and do not directly reflect 
either the seriousness of the offence or the offender’s culpability for his or her conduct.  It is therefore 
questionable whether it would be fair and relevant to consider this factor in passing sentence on the 
offender.

Willingness to advance the interests of justice

If a guilty plea is rewarded as an example of a willingness to facilitate the course of justice, could a 
plea of not guilty be construed as not facilitating the course of justice? If a willingness to facilitate the 
course of justice is the basis for determining whether a reduction in sentence is merited, then arguably 
a defendant who entered a not guilty plea but was co-operative during the course of the proceedings 
could also be eligible for a reduction in sentence. The SCAG Working Group on Criminal Procedure 
supported this approach, recommending that a defendant who ‘fully co-operates and is found guilty 
should be entitled to a sentence discount, but that failure to co-operate ‘in a meaningful way’ results in 
a loss of any sentencing discount that would otherwise be available.93 

The majority judgments in Cameron v R cited a ‘willingness to facilitate the course of justice’ as the 
rationale for reducing a sentence on the basis of the guilty plea. This term is difficult to define. It does 
not include remorse or acceptance of responsibility; the majority held that these factors could not be 
the basis for reducing the sentence, because they were factored into other aspects of the sentencing 
process and because the bare fact of the guilty plea could not be held to be indicative of the extent 
of a defendant’s remorse or acceptance of responsibility. However, it denotes more than merely the 
utilitarian value of the plea. The High Court expressly declined to accept the utilitarian value of the plea–
the mere fact that it ‘has saved the community the expense of a contested hearing’–as the rationale for 
the sentence discount.94 

The defendant’s motivation for pleading guilty

One argument against including ‘motivation’ factors when determining the weight of a guilty plea is that 
some of them–remorse, contrition, the defendant’s conduct during the proceedings and a willingness to 
accept responsibility–are already taken into account at sentencing. Arguably, these factors should not 
be taken into account because to do so could undermine or defeat the purpose of providing a specified 
sentence discount. As noted earlier, a key problem encountered in current case-management is the late-
resolving plea and, if the discount were reduced or removed for defendants who entered a plea in these 
circumstances, the provision of a specified discount might become of little practical benefit. 

92 The NSW Court of Appeal considered, in general terms, what factors might be relevant and irrelevant in 
determining whether a sentence should be reduced on account of the guilty plea and, if so, by how much.

93 SCAG (1999), above n 7, 36-37.
94 Cameron v The Queen (2002) 209 CLR 339, above n 9, [13-14].
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However, some jurisdictions permit these considerations to be taken into account in order to ensure 
that the overall level of reduction is proportionate to the merit or value of the plea in the particular 
proceedings.95 Under the English guidelines, if a ‘not guilty’ plea was entered and maintained for tactical 
reasons (such as to retain privileges whilst on remand), a late guilty plea should attract very little, if any, 
discount. Similarly, in the A.C.T., the court must take into account the context in which the guilty plea Similarly, in the A.C.T., the court must take into account the context in which the guilty pleain the A.C.T., the court must take into account the context in which the guilty plea 
was entered, and specifically, the strength of the prosecution’s case, in deciding whether to impose a 
lesser penalty because of the guilty plea. The court must not make ‘any significant reduction’ for the 
guilty plea if, ‘based on established facts’, the court considers that the prosecution’s case for the offence 
was overwhelmingly strong.96

Some jurisdictions have explicitly excluded remorse and similar factors from this aspect of sentencing. 
The High Court of Australia, the Sentencing Guidelines Council (the SGC) and the NSW Court of Criminal 
Appeal  have all held that in determining the weight of the plea, its relevance as an indication of the 
defendant’s remorse, contrition or acceptance of responsibility for this particular aspect of sentencing 
should not be taken into account. In R v Thomson & Houlton, the NSW Court of Criminal Appeal 
observed:

While remorse may well be one of the ingredients of a plea of guilty [and sometimes its primary 
motivation] a plea of guilty is by no means an automatic barometer of remorse, and remorse 
may indeed exist independently of a plea of guilty being entered’. 97

Should all defendants who plead guilty receive a guilty plea discount?

No jurisdictions have totally eliminated the court’s discretion in determining the weight of a guilty plea, the court’s discretion in determining the weight of a guilty plea, 
although the Guideline produced by the Sentencing Guidelines Council provides very little scope for 
departure from the sliding scale. 

If, as now, a court has an unfettered discretion as to whether to allow a sentence discount, it will be 
difficult to achieve a more consistent approach to the provision of the discount and to clarify the actual 
impact of the plea in any particular case. It will also ensure that the guilty plea-which benefits participants 
in serious and complex matters at least as much as those in minor matters-is equally valued, regardless 
of the type of offence or the complexity of the proceedings in which it is entered. 

A court may currently choose not to reduce a sentence because of the defendants’ guilty plea. Arguably,Arguably, 
however, a law requiring a guilty plea to be taken into account and permitting a sentence reduction 
fails to achieve its full potential if defendants who are minded to plead guilty are not confident that 
they will receive a significant discount in their sentence for entering a guilty plea at the first reasonable 
opportunity. 

The requirement to reduce a sentence in return for a guilty plea could be made automatic, with the size 
of any reduction dependent only on the timing of the plea. This would simplify the method of determining 
the weight of the guilty plea by reducing the number of factors that need to be considered and setting a 
standard scale for calculating the amount by which the sentence could be reduced. However, this form 
of ‘mandatory’ discount could result in an offender receiving a sentence that, while determined on a 
consistent basis, does not take account of the particular circumstances of the offender and the crime. It 
is arguable, for example, that in cases where the defendant’s conduct constituted a particularly serious 
risk to public safety he or she should not be automatically entitled to a reduction in sentence on account 
of an early guilty plea.

95 Sentencing Act 2005 (ACT), ss 35-37.
96 S 35(7) defines ‘established facts’ to mean ‘facts established by evidence given at the trial, available 

documents, admissions by the offender or submissions made by the prosecution or defence.’ This 
approach gives statutory effect to R v Shannon, above n 121, and is comparable to the Victorian cases 
DPP v Adajian [199] VSCA 105 and Groom v R [1999] 2 VR 159.

97 See above n 39.
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Question 1

(i)  Should all offenders who plead guilty be given a reduction in sentence for their guilty plea, or 
should the court have the discretion to decide whether or not a guilty plea merits a reduction in 
sentence?

(ii)  Should the circumstances in which a reduction in sentence is not available be defined or left to 
the court’s discretion?

How would the reduction in sentence be applied to different types of sentences?

Currently Victorian courts determine the amount by which a sentence is reduced at their discretion. 
There are various ways in which a reduction in sentence might be achieved: a court may reduce a 
sentence by imposing a lesser total sentence, by reducing the non-parole period to be served or by 
imposing a less severe type of sentence than would otherwise have been imposed. In ‘borderline’ cases, 
for example, a reduction in sentence might mean that a term of imprisonment is reduced to a fine or a 
community-based order. 

A requirement for defendants to receive a proportionate reduction in sentence for a plea of guilty based 
on the timing of the plea can be easily implemented when a custodial sentence is imposed, and may 
be readily calculated when applied to a fine. However, it is difficult to apply a proportionate reduction 
in sentence to an order that combines custody and treatment, for example, or that requires a period of 
supervised restraint (for example, an Intensive Correction Order). Some models of sentence discounts 
provide specified sentence discounts for custodial sentences but permit courts greater discretion in the 
way in which a reduction in sentence is determined in cases where a non-custodial sentence is to be 
imposed.

Question 2

How should the amount of any reduction in sentence be determined, and how much discretion should 
the court have in this matter?

(i) Should there be a cap on the amount by which a sentence can be reduced for a guilty plea?

(ii)  Should a sliding scale be introduced, with the maximum reduction provided for a guilty plea 
entered at the first reasonable opportunity?

 
Should the court be required to specify the weight of a guilty plea?

The factors relevant in determining the weight of the plea and the specificity of the sentencing remarks 

The extent to which a court can be explicit or specific about the weight given to a guilty plea will depend 
on how specifically the weight of the plea has been factored into the sentencing equation. The more more 
narrowly the relevant considerations are defined, the easier it will be to quantify the effect of the plea on 
the sentence and to state this at sentencing.

For example, if a sliding scale is used to determine the weight of the guilty plea, it will not be difficult for 
the court to specify the effect of the plea on the sentence and to state the basis on which the weight of 
the plea was determined. 

However, if the weight of the guilty plea is determined after considering purely intangible factors it will be 
more difficult for the court to quantify the weight that should be given to the guilty plea and consequently 
more difficult to specify its effect on the sentence. For example, determining a defendant’s willingness 
to facilitate the course of justice or the reasons for pleading guilty, requires the sentencer to make a 
subjective, individualised assessment of the defendant’s motivation. 
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It may still be possible for the court to quantify the sentencing value of the guilty plea. This approach 
would provide greater transparency and accountability–it would permit the court to disclose the basis 
on which the weight of the plea was determined and the amount by which the sentence was reduced 
on that basis.  

However, such an approach has one significant limitation: it does not provide a method of making 
consistent decisions about the weight to be given to a guilty plea. Disclosing the basis for making such 
an assessment in one case will not necessarily assist other courts in making future determinations and 
will therefore not make it any easier for a defendant to predict the weight that will be given to his/her 
guilty plea at sentencing. 

Question 3

Should the court be required to state how much weight has been given to the guilty plea and its effect, 
if any, on the sentence imposed?

Discussion: Options for reform

Most jurisdictions adopt one of two distinct approaches. The English Sentencing Guidelines Council in 
its Guideline on Reduction in Sentence for a Guilty Plea, specifies one factor–the timing of the plea–as 
the prime consideration and establishes a sliding scale to determine the appropriate reduction for a plea 
entered at various stages of criminal proceedings. This approach has the advantages of simplicity and 
clarity, but the disadvantage of inflexibility.

Another approach is to permit the court to have regard to a number of factors–such as the timing 
of the guilty plea, its utilitarian value, the defendant’s willingness to facilitate the course of justice–in 
determining the weight of the guilty plea, but to specify the maximum discount or discount range that 
can be provided at sentencing for a guilty plea. Jurisdictions that permit a number of factors to be taken 
into account in determining the weight of the guilty plea typically do not ‘quantify’ the importance that 
these factors might have, but set a discount range within which the court may determine the appropriate 
reduction in sentence for the guilty plea. This approach provides greater flexibility and discretion in 
determining the weight of the plea, but fails to provide the certainty and clarity of the English approach. 

This Paper presents three models of law reform for discussion. These models specify, to varying degrees, 
the method by which a court should determine the weight of a guilty plea, the amount of any reduction in 
sentence that should be provided, and what the court should be required or permitted to disclose about 
the effect of the plea on the sentence imposed. 
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Figure 6:  Models for the provision of a specified sentence discount for a plea of guilty
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These three approaches or models, loosely based on laws developed in England, New South Wales and 
the Australian Capital Territory, have been developed for the purposes of discussion. One model, similar 
to the approach developed (though soon to be revised) by the English Sentencing Guidelines Council, 
provides for a sentence discount to be available across-the-board, with the amount of the reduction 
calculated according to a sliding scale. 

A second model, combining prescriptive and discretionary elements, requires the court to specify the 
weight and effect of the guilty plea on the sentence and specifies the factors relevant, but leaves it to the 
court to determine whether to give a reduction in sentence. This approach resembles that adopted in 
New South Wales, New Zealand, South Australia and Western Australia, where a guideline judgment or 
leading case supplements the statutory provisions permitting a reduction in the sentence of an offender 
who pleads guilty.98

The third model is a composite of the current Victorian statutory provision and the approach proposed by 
Kirby J in a series of dissenting judgments. This approach permits the court the discretion to determine 
whether and by how much to reduce a sentence for a guilty plea, but requires the court to specify the 
weight and effect of the plea on sentence.

In considering the advantages and disadvantages of the three models identified in this Paper, it should 
be borne in mind that it would still be possible to confine the operation of any regime by restricting, for 
example, the range of sentences to which the model could be applied or the types of offences in which 
the regime could be used.

98 New Zealand Chief Judge, Criminal Jury Trials Case Flow Management, Practice Note (1995), Chief 
District Court Judge, District Court Pilot Practice Note (1996). 



1.2  Issues and options for reform

 Sentence Indication and Specified Sentence Discounts Discussion Paper         41

The three approaches set out in this Paper should be regarded as models rather than options.  It would 
be possible for a regime to incorporate more than one ‘model’. It is conceivable, for example, that Model 
C could be introduced to determine the weight of a guilty plea in cases where a custodial sentence is to 
be imposed, but that in cases where a non-custodial sentence is likely, Model A or B is used.

Question 4

What model for law reform would provide the fairest and most effective means of recognising the value 
of a defendant’s guilty plea at sentencing?
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1.3 The expected impact of specified sentence discounts

Introducing specified sentence discounts would require amendment to the current provisions of s 5(2)(e) 
of the Sentencing Act 1991 (Vic). If these were confined to more direct obligations on the courts to state 
the effect that the guilty plea has had on the sentence imposed, the administrative implications would be 
slight. Supplementary guidelines could be produced to provide more specific direction on firstly, whether 
or not a reduction in sentence can be made and, secondly, what factors must be taken into account in 
deciding on the weight to be given to the guilty plea. There may be a role for the Court of Appeal and the 
Sentencing Advisory Council in the preparation of such guidelines.

Either regime could be implemented at sentencing without any significant changes to the systems 
used to manage the criminal caseload. Comparable jurisdictions have provided explicit (though not 
necessarily statutory) guidance to courts on the weight to be given to a guilty plea at sentencing without 
making any alterations to criminal practice or procedure.99 

What difference would a more specific provision make?

If the rationale for considering a defendant’s guilty plea at sentencing is to recognise its utilitarian value 
(its practical benefit to the criminal justice system), then it is vital for the actual value of the plea to be 
identified at sentencing. There is little practical purpose in requiring a court to consider a defendant’s 
guilty plea at sentencing if it is not possible to know what effect the plea had on the actual sentence. 
As the South Australian Court of Appeal has observed: ‘The public policy objectives are not achieved 
unless the specific reduction is identified’.100 Knowledge that such a discount will be made represents 
one purpose of such discounts.101

On the timing of guilty pleas

However, those jurisdictions that have specified the basis for determining a reduction in sentence for a 
guilty plea and encouraged courts to indicate the effect of the plea on the sentence have not researched 
the impact of this approach on the timing of guilty pleas. 

Another criticism levelled at a provision for a specified sentence discount is that it is a mis-directed 
initiative; that it cannot achieve its goal, the earlier resolution of guilty pleas, because it does not address 
the underlying causes of the delayed plea decision. It has been suggested, for example, that ‘“system 
drive” initiatives to speed up this process [of finalisation of criminal proceedings] can have only a limited 
effect’; that the provision of a sentence discount will not have the desired effect because it does not 
address ‘the root cause of the delay’.102

Some researchers have also questioned the value of providing a sentence discount for an early guilty 
plea, because those who are most likely to benefit from the discount are those who are, in any event, 
likely to plead guilty.103 If defendants who plead guilty received less or no discount in cases where 
conviction was inevitable or the offence was serious the impact of the sentence discount would be even 
more limited.104

99 In South Australia and Western Australia, for example, the respective Court of Criminal Appeal has 
provided guidance as to the weight to be given to the guilty plea and its treatment in the sentencing 
remarks. See 1.1 above.

100 Field, (2002) above n 8, 275 quoting R v Place, 28.
101 Ibid 271.
102 Ibid 254.
103 See Mack and Anleu, (1996) above n 19, 129-31.
104 R v Shannon (1979) 21 SASR 462.
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On sentencing outcomes

It is difficult to assess the impact that a more explicit provision for a reduction in sentence for a guilty plea 
would have on sentencing outcomes, because it is not possible to know the extent to which sentences 
imposed in Victorian courts already incorporate such a discount. 

The impact of a specified sentence discount will depend on the extent to which sentences already 
incorporate a discount for a guilty plea. If offenders are generally receiving a reduction in sentence for 
a timely plea of guilty, the introduction of a specified discount range or scale may not have a significant 
effect on sentence outcomes. 

If, however, offenders are not consistently receiving such a reduction in sentence, the introduction of 
a specified discount could lessen the severity of sentences imposed, especially in cases where the 
offender has pleaded guilty at an early stage of the proceedings.

Specifying the value or weight to be given to a guilty plea may have a flow-on effect. Once some factors 
have been quantified, sentencers may face pressure to specify the weight that is or should be given to 
other sentencing factors.

Introducing a specified sentence discount for a guilty plea could affect not only the weight to be given to 
the guilty plea, but its importance relative to other sentencing factors. It would, and in fact should result 
in the imposition of lower sentences following a timely plea of guilty than after a finding of guilt.

The evaluations of the New South Wales pilot sentence indication scheme provide some data on the 
impact of sentence discounts on sentencing outcomes, presented in section 2.3. Because in New 
South Wales the data refers only to cases in which the sentence discount was applied after a sentence 
indication hearing, and because the discount provided to defendants at these hearings was often 
disproportionately generous compared with that provided to defendants pleading at an earlier stage of 
proceedings, these data do not provide a firm benchmark for estimating the likely impact of a specified 
sentence discount regime on sentence outcomes. Research on current sentencing practices in Victoria 
would be required to establish the benchmark against which the impact of a proposed sentence discount 
scheme could be determined.105

105 The Australian Bureau of Statistics provides data on sentence outcomes by method of finalisation 
which, on the face of it, suggest that a lower proportion of defendants who plead guilty receive custodial 
sentences than those who are found guilty. However, these data do not permit further analysis of the 
similarities and differences in the cases. See Appendix 1 for relevant data.
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2.1  Introduction

The development of sentence indication schemes

The provision of indicative sentences was first the subject of judicial review in 1970. An early English 
case that examined sentence indication was R v Turner, in which the court affirmed that counsel had 
freedom of access to the judge and held that the judge was able to indicate the type of sentence, 
‘provided that there was no suggestion that on conviction following a plea of not guilty a more severe 
sentence would be imposed’.106

In Victoria, the provision of an indicative sentence first came to the attention of the courts in 1975.107 The 
features of the sentence indication that attracted the court’s disapproval were that the conferences were 
conducted in private rather than in open court and that the judge indicated a sentence on the basis of a 
hypothetical, rather than an actual plea. 

In Bruce’s case, special leave was sought to appeal to the High Court against a sentence imposed 
after a judge conferred with the parties in private and indicated–in the absence of the defendant–the 
sentence that might be imposed if the defendant entered, and the prosecution accepted, a plea to a 
lesser charge. After a brief adjournment, the defendant pleaded guilty to a lesser charge. The High 
Court rejected an application for special leave to appeal, but condemned the practice of holding such 
discussions informally and in private. In another High Court case, R v Tait, decided in 1979, the High 
Court affirmed that a judge could not ‘receive in chambers information which is calculated to affect the 
sentence’ and that it was ‘essential to the preservation of confidence in the judicial system’ that a court 
sit in public, except where expressly authorised by statute to do otherwise.108

The next Victorian case in which the provision of an indicative sentence was examined was R v 
Marshall.109 This was an appeal against a sentence imposed after the judge had provided an indicative 
sentence in chambers. While the provision of the sentence indication was not the issue on which the 
appeal was made, the Supreme Court nevertheless considered the question because of its potential 
importance. The Court affirmed the fundamental principle that the sentence ‘is delivered only after the 
court has held a hearing at which members of the public are present or entitled to be so’.110

After Marshall’s case, the provision of sentence indication was not raised–either as a proposal or as 
an issue on appeal–for many years. However, during the 1990s there was a resurgence of interest in 
sentence indication as a means of reducing the backlog of contested matters. In 1987 the New South 
Wales Law Reform Commission had supported further investigation into the feasibility of sentence 
indication in a report on pre-trial processes.111 The Commission considered it as an alternative to plea 
bargaining, canvassing the possibility that a judicial officer might give an indication of the type of sentence 
that would be likely to be imposed upon the defendant’s conviction after a trial.112

106 [1970] 2 QB 321.
107 R v Bruce, unreported 42 of 1976, Victorian Court of Criminal Appeal, 19 December 1975.
108 R v Tait (1979) 24 ALR 473.
109 R v Marshall [1981] VR 725, per Young CJ, McInerney and McGarvie JJ, 735.
110 R v Marshall [1981] VR 725, per Young CJ, McInerney and McGarvie JJ, 735.
111 New South Wales Law Reform Commission, Procedure from Charge to Trial: Discussion Paper No. 14 

(1987).
112 For further background on this proposal see Australian Law Reform Commission, Sentencing of Federal 

Offenders: Discussion Paper 70 (2005), 349 and Byrne, (1995) 209.
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Sentence indication in summary proceedings

Sentence indication was first used in summary proceedings in Victoria in 1994, where it was offered at 
contest mention hearings in the Broadmeadows Magistrates’ Court. The Magistrates’ Court introduced 
Contest Mention hearings to identify and resolve issues in preparation for contested hearings in 
summary matters. The Guidelines on Contest Mention, which were developed for the pilot project and 
ultimately adopted for Contest Mention hearings throughout the State, permitted magistrates to provide 
an indication of the type of sentence that would be imposed if the defendant pleaded guilty at that stage 
of the proceedings.

The success of the Broadmeadows pilot led to the introduction of similar processes in other jurisdictions: 
New Zealand introduced status hearings in summary proceedings in 1994, Tasmania introduced a 
Contest Mention hearing in 1995, and the Australian Capital Territory introduced case management 
hearings, at which sentence indication was available, in 1999.113

Sentence indication in indictable proceedings

The NSW pilot sentence indication scheme 

In 1992 the NSW Government enacted the Criminal Procedure (Sentence Indication) Amendment Act 
1992 (NSW), which permitted the Chief Judge to introduce a sentence indication scheme.114 The NSW 
scheme commenced in 1993 as a pilot in selected District Courts and over the next two years was 
extended to other courts around the State. It was abandoned in 1996 after an evaluation of the scheme 
concluded that it had not achieved the expected reduction in the length and cost of proceedings, but had 
given rise to some instances of lenient and inconsistent sentencing.115 

The ‘sentence canvass’: Sentence indication in England and Wales

In England, the comprehensive review of criminal procedure chaired by Viscount Runciman endorsed the 
provision of an indicative sentence to assist defendants to make an early and informed plea decision.116 
The Report analysed the implications of the judgment in R v Turner, and noted a Crown Court study 
conducted for the Commission showed overwhelming support among both judges and barristers for a 
change.117  It recommended that ‘at the request of defence counsel on instructions from the defendant, 
judges should be able to indicate the highest sentence that they would impose at that point on the basis 
of the facts as put to them’.118

Subsequently, the Auld report, Justice for All, recommended introducing a formal statutory underpinning 
for the provision of sentence indication in summary matters, including indictable matters that are to 
be tried summarily. The Auld report envisaged that the indicative sentence would be confined to an 
indication of the maximum penalty that would be likely to be imposed if a guilty plea were entered at 
that stage of proceedings. The magistrate might indicate the type of order (that is, custodial or non-
custodial) but could not indicate what sentence the defendant might receive if he/she elected to contest 
the charges and were found guilty. 

113 Arie Freiberg and John Willis, ‘Sentence Indication’ (2003) 27 Criminal Law Journal 246.
114 An extract of this Act is provided at Appendix 2.
115 Weatherburn, Matka, and Lind, (1995), see below n 184.
116 Viscount Runciman, Report of the Royal Commission on Criminal Justice, (July 1993), [41-58].
117 Ibid.
118 Ibid.
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The Government adopted the Auld report’s proposals and the Criminal Justice Act 2003, which instituted 
wide-ranging reforms to criminal procedure, established the foundations for the provision of sentence 
indication. Currently, there is only statutory authority for the provision of sentence indication in summary 
matters. However, following the production of a guideline judgment on this matter by the English Court 
of Criminal Appeal in 2005, sentence indication is now also available in indictable proceedings.119

Recent proposals for sentence indication schemes 

In New Zealand, sentence indication has recently been introduced on a pilot basis at Auckland District 
Court, where it can be provided at any one of a series of three pre-trial callovers used to identify opportunities 
to resolve the case or to reduce the issues to be contested at the trial. In its recent review of summary 
criminal procedure, the New Zealand Law Commission recommended that sentence indication–already 
available at status hearings in summary matters–be more widely available in indictable proceedings.120

No Australian jurisdictions currently provide sentence indication in indictable proceedings. However, the 
Australian Law Reform Commission (the ALRC), which has recently completed its review of Federal 
sentencing laws, has recommended the introduction of a formal sentence indication scheme. The 
ALRC’s scheme also incorporates more specific requirements for courts to state the amount by which a 
sentence is reduced for a plea of guilty.121

The essential elements of a sentence indication process

Although very few formal sentence indication schemes have been introduced, there are already a 
number of protocols or proposals for sentence indication that specify the procedural requirements of 
such a scheme. 

1.  A defendant may request an indicative sentence and must attend the hearing at which it is 
provided. Whereas in summary proceedings sentence indication is sought and provided at 
a pre-hearing conference, such as a Contest Mention hearing, in indictable proceedings it is 
usually dealt with at a designated sentence indication hearing.

2.  Before providing an indicative sentence the court must be satisfied that it has sufficient 
material to do so. The court may refuse to provide a sentence indication.

3.  The sentence indication may indicate whether a custodial or non-custodial sentence is likely 
to be imposed, and/or whether the defendant would be likely to receive a conviction. The 
sentence indication may also explicitly rule out the imposition of a particular sentencing 
disposition, such as a term of imprisonment. 

4.  If the defendant decides to plead guilty after receiving a sentence indication, the judicial officer 
who provided the indication presides over the plea hearing.

5. If the matter proceeds to a trial/contested hearing, the judicial officer who provides the 
sentence indication is disqualified from hearing the case, except possibly with the consent of 
the parties. 

6. A sentence indication cannot be appealed, but the parties retain their rights of appeal against 
sentence.

119 R v Goodyear [2005] EWCA Crim 888.
120 New Zealand Law Commission, Achieving Justice through Efficiency (2005).
121 An extract of the relevant recommendations from the ALRC’s report is provided at Appendix 2.
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This list of features would require adaptation before it could be applied to summary or indictable 
proceedings. Defining the factual basis on which a sentence indication is sought, or the process by 
which sentence indication could be sought and provided is a task that is highly specific to the court and 
the type of proceedings in which the process would be used. For example, in summary matters, it may 
be relatively simple to define and obtain the material needed for sentence indication, while in indictable 
proceedings, the difficulties associated with settling the agreed facts and admissions to form the basis 
of the sentence indication may be a complex and challenging requirement. Section 2.2 outlines the 
guidelines governing the provision of sentence indication in the Magistrates’ Court, while section 2.3 
presents a draft Protocol that sets out some of the possible features of a formal sentence indication 
process adapted for use in indictable proceedings.

Sentence indication and the principles of criminal justice

Is sentence indication a form of plea bargaining?

Sentence indication is sometimes associated with plea bargaining because sentence indication, like 
some types of plea bargaining, can lead to an agreement as to the basis on which a defendant enters 
a plea of guilty.122 Plea or charge bargaining–discussions between prosecution and defence counsel, 
with or without judicial involvement–can take many forms. Some of these are already commonplace in 
Victorian legal practice, while others are alien to Victorian legal culture, although permissible in some 
states and courts of the United States. 

The term ‘plea bargaining’ can be used to describe a broad range of conduct, broadly classified into two 
groups: discussions that involve only prosecution and defence counsel, and discussions that involve the 
judicial officer as well as the prosecution and defence.123 

A charge or plea bargain is an agreement, generally negotiated out-of-court by counsel, under which 
the prosecutor agrees to proceed with specified charges in return for the defendant’s guilty plea to 
those charges. The bargain may involve the prosecutor agreeing to withdraw, amend or reduce certain 
charges in order to obtain the defendant’s agreement to plead guilty. Plea bargaining might also take the 
form of consent to a specific form of disposition such as an agreement that a submission in support of, 
for example, a non-custodial sentence will not be opposed.124

Out-of-court discussions between counsel as to the nature of the prosecution’s case and the defence 
to it are already an established part of Victorian legal culture and a vital, though generally undefined 
and sometimes unrecognised, element of the preparation of the case. A survey of fifty-two Victorian 
barristers conducted in 1996 revealed that almost all the respondents indicated that they engaged in plea 
bargaining–here defined as informal negotiations between prosecution and defence counsel– with plea 
negotiations being conducted more frequently in the Magistrates’ Court than in the higher courts.125

122 A charge bargain is an agreement between prosecution and defence as to the charges that will be laid or 
proceeded with; a plea bargain is an agreement between the parties as to the charges that will be admitted 
or contested. See Paul Gerber, ‘When is Plea Bargaining Justified?’ (2003) 3 (1) Queensland University of 
Technology Law & Justice Journal 1.

123 See Richard Fox and Arie Freiberg, Sentencing: State and Federal Law in Victoria (1999) [2.7].
124 Robert Seifman, and Arie Freiberg, ‘The role of counsel in plea bargaining in Victoria’, (2001) 25 (2) 

Criminal Law Journal 63, 74. For a discussion public attitudes to plea bargaining see Stanley Cohen and 
Anthony Doob, ‘Public Attitudes to Plea Bargaining’ (1990) 32 (1) Criminal Law Quarterly 85.

125 Ibid, 73; Mack and Anleu (1996) above n 19, 20; Seifman and Freiberg, (2001) above n 124, 68-69.
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These discussions are a critical part of the process by which a defendant arrives at a plea decision. In 
fact, successive reforms of criminal procedure in recent years have attempted to create a legal culture 
and process that fosters early and close communication between the parties in an effort to resolve the 
proceedings as quickly as possible.126

A second form of plea bargaining, which has been adopted in some United States courts but is not 
an accepted element of Victorian criminal practice, is the formal plea agreement, whereby the parties 
submit an agreement for the approval of the judicial officer, sitting either in court or in chambers.127 

Whereas in the United States, these discussions may involve the judicial officer and may take place in 
private, in Victorian courts case conferences and pre-trial hearings must take place in open court. In 
Marshall the Victorian Supreme Court observed that ‘nothing would be more likely to undermine public 
confidence in the administration of justice than the knowledge that it was possible to ‘negotiate’ with the 
Court in private as to the sentence imposed’ and that ‘it would be worse still if the public came to believe 
that a lesser sentence would be imposed merely because a plea of guilty was entered rather than upon 
conviction after a plea of not guilty’.128

Whether sentence indication is regarded as a form of plea bargaining is, to some extent, a question 
of definition. Sentence indication can be distinguished from plea bargaining if discussions are held in 
open court and subject to the control of the judicial officer, preserving the openness and transparency 
of criminal proceedings. However, sentence indication and plea bargaining have in common the use of 
informal, out-of-court discussions to reach agreement on the charges and admissions to be made. 

The introduction of a formal sentence indication process could become a precursor to some formhe introduction of a formal sentence indication process could become a precursor to some form 
of charge or plea bargaining. In England and Wales, for example, where sentence indication and 
specified sentence discounts have already been introduced, the recently completed Fraud Review 
has recommended the introduction of charge-bargaining in order to resolve complex fraud cases more 
quickly.129 The Review envisages that parties work towards a ‘court-sanctioned agreement’; that ‘the 
parties be allowed to recommend to the judge a sentence package which the judge would be free to 
agree to or reject’:

A formal system of plea bargaining [should] be introduced at a pre charge stage enabling 
discussions to take place between the prosecuting authorities and defence to see whether 
acceptable pleas can be agreed at that stage and, if so, to allow access to the courts before 
charge so that judicial approval can be sought.130

This arrangement would be subject to two constraints:

•	 no judge should be expected to simply rubber stamp agreements on plea made between the 
parties; and

•	 the prosecution would only accept a plea if it allowed the court to pass sentence that 
adequately reflected the seriousness of the offending.131

 

126 The reforms to committals, for example, and the introduction of pre-trial hearings–case conferences and 
directions hearings–were intended to foster early discussion of the disputed facts and issues.

127 Seifman and Freiberg, ((2001) above n 124, 63. For a discussion of plea bargaining in North American 
see John Baldwin and Michael McConville, Negotiated Justice: Pressures to Plead Guilty (1977). Peter 
Charleton and Paul Anthony McDermott, ‘Constitutional implications of plea bargaining’ (July 2000) Bar 
Review, 476.

128 [1981] VR 725, 733.
129 The Legal Secretariat to the Law Officers, The Fraud Review (2005), 250.
130 Ibid.
131 Ibid [11.4].
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What impact would sentence indication have on the role of the judge?

Some of the early concerns with sentence indication arose because the discussions involving counsel 
and judicial officers were held in private, and not in open court. In R v Marshall, the Victorian Supreme 
Court observed that negotiations involving a judicial officer would be ‘inconsistent with the integrity of 
the court’ and ‘thoroughly unseemly in the administration of justice’.132 As then-Justice Hampel observed 
extra-curially, there would be ‘justified public disquiet about a system of justice which condones 
bargains between the accused and the court, particularly when such bargains are struck behind closed 
doors’.133 

However, most contemporary sentence indication schemes involve the provision of sentence indication 
in open court.134 Given the strong and consistent affirmation of the importance of openness and 
transparency in sentencing by Australian courts, it is assumed that a formal sentence indication scheme 
would require the sentence indication to be provided in open court.

There has not been the same degree of public discussion about the propriety or desirability of judicial 
officers participating in pre-sentencing discussions that are conducted in open court. In 1987, the 
Canadian Sentencing Commission indicated that its main concern with ‘active judicial participation in 
plea bargaining’ was ‘the erosion of a judge’s role as an objective, non-partisan arbitrator’, and the 
potential for the court’s intervention–by way of sentence indication–‘to effectively coerce the accused 
into accepting the [plea] agreement and pleading guilty’.135 

There have been many changes in the administration of justice since the 1980s, when Marshall was 
decided, and, faced with mounting pressures to deliver justice with the maximum speed and efficiency, 
courts are increasingly expected to take a more direct and proactive role in case management. Criminal 
procedure has evolved: there are more developed pre-trial processes and courts have become 
increasingly focussed on problem-solving than on the iteration of the parties’ arguments. Arguably, in 
the current environment, the provision of sentence indication could also be regarded as an appropriate 
strategy for case management:

Enabling and encouraging judges to give sentence indications in the right circumstances is not 
asking them to act out of keeping with their accepted role within our system of justice, which 
gives the judge great scope to exercise sound and realistic judgment.136

Question 5

Is it appropriate for a judicial officer to provide an indicative sentence before the defendant has entered 
a guilty plea or a contested hearing has been conducted?

Would sentence indication affect the defendant’s rights and obligations? 

In the adversarial system of justice, the defendant enjoys the presumption of innocence and the right 
to require the prosecution to prove the case beyond reasonable doubt to offset the advantages that the 
prosecution enjoys, backed by the authority and resources of the State. The criminal justice system has 
over time instituted a number of safeguards to ensure that the defendant is in a position to make a free 
and informed plea decision.

132 R v Marshall [1981] VR 725, 734.
133 George Hampel, ‘Plea bargaining–a judge’s involvement’, (1985) 59 Law Institute Journal, 1304, 1305. For 

a Canadian study of public opinion on plea bargaining see Cohen and Doob (1990) above n 129.
134 The exception is the English scheme, where sentence indication may be provided in the judge’s chambers, 

but must be transcribed. See 2.3 below.
135 Canadian Sentencing Commission, Sentencing Reform: A Canadian Approach (1998), 424-425, cited in 

Charleton and McDermott, Constitutional Implications of Plea Bargaining’, (July 2000) Bar Review, 478.
136 Hampel (1985), above n 133, 1307.
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Providing an indicative sentence to a defendant in advance of a plea decision has the potential to affect, 
and even unduly influence a defendant’s plea decision. There is potential for a defendant who is eager 
to ‘get it over and done with’ to be influenced by the prospect of a sentence discount or a favourable 
sentence indication to plead guilty.  If a defendant is vulnerable, the provision of a sentence indication 
with a specified sentence discount could lead the defendant to admit a matter that should be contested. 
Care is therefore needed to ensure that the sentence indication process does not, and is not seen to, 
deprive any accused of the right to have the matter determined according to its merits.  

In order to make a free and informed plea decision, the defendant will require all the relevant information 
and access to legal advice. The availability of legal advice and representation may be a crucial element 
in ensuring that defendants are prepared to consider a plea decision.137

Would sentence indication affect victims’ interests? 
 
The current framework for consideration of victims’ interests

The recently enacted Victims Charter Act 2006 (Vic) now provides statutory recognition of the status 
of victims’ interests in criminal proceedings. In light of these provisions, a formal sentence indication 
process would need to provide specific recognition of victims’ interests and mechanisms for ensuring 
that these are taken into account. 

The Guidelines for Contest Mention, under which sentence indication can be provided at Contest 
Mention hearings for contested summary proceedings dealt with in the Magistrate’s Court, provide for 
the informant to convey the victim’s views to the court if sentence indication is requested. Further, a 
magistrate might refuse to provide an indicative sentence if he/she were not satisfied that adequate 
information was available.

The potential impact of sentence indication on victims of crime

Sentence indication could benefit victims of crime. A process that brings the proceedings to an early 
conclusion, removes the need for the victim to testify and establishes the defendant’s guilt by his/her 
own admission should reduce the length and stress of the criminal proceedings and allow the victim to 
achieve closure more quickly.

However, the extent to which the sentence indication process is beneficial to a victim of crime may 
depend on the extent to which the outcome of the proceedings meets individual expectations. Victims’ 
expectations and needs will vary and will be affected by many factors, including the victim’s personal 
circumstances, the nature of the offence, the relationship (if any) between the victim and defendant and 
the length of time that has passed since the commission of the crime. Victims who see the trial as an 
opportunity to describe what happened to them–to have their day in court–may feel ‘short-changed’ by 
a process that enables the defendant to avoid confronting the victim’s accusations by entering a guilty 
plea. In these circumstances, the early finalisation of the case by a guilty plea could also give rise to 
frustration and a sense of betrayal, especially if the outcome involves the reduction or withdrawal of 
some charges or a significant reduction in sentence for a guilty plea.138

137 Victoria Legal Aid duty lawyers would not generally provide representation to clients at the door of the 
Contest Mention court. Clients who require assistance are encouraged to obtain legal assistance in 
advance of the Contest Mention hearing.

138 Australian Law Reform Commission, Sentencing of Federal Offenders: Discussion Paper 70 (2005), 346-7.
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Notwithstanding, while the criminal justice system can recognise this cause of frustration, the guilty plea 
nevertheless is a desirable outcome of matters where the defendant is prepared to admit responsibility 
for the crime. However, to the extent that sentence indication may lead to the reduction or withdrawal of 
some charges or a significant reduction in sentence for a guilty plea, such a process could become the 
focus for a victim’s dissatisfaction with the outcome of the proceedings.139

Approaches proposed in other jurisdictions 

The New Zealand Law Commission, which supported formal statutory provision for sentence indication, 
recommended that ‘complainant information upon which a sentence indication is based should be 
derived from a properly prepared victim impact statement’. The Commission envisaged that there may 
be circumstances in which a court was minded to provide an indicative sentence without this material. In 
these circumstances the Commission recommended that the indication be permitted: 

subject to information still to be provided by way of a pre-sentence report or victim impact 
statement. However, it should be confined to a sentence range or not given at all if the sentence 
is likely to be significantly affected by such a report or statement, or there is otherwise insufficient 
information.140

How can victims’ views and interests to be taken into account in a sentence indication process?

Some features of the current arrangements adopted at Contest Mention hearings might be a suitable 
basis on which to establish a formal procedure. These include:

•	 a requirement for material relating to the impact of the offence on any victim to be available to 
the magistrate before a sentence indication is provided;

•	 provision for a police informant to represent and/or convey the victim’s views to the court; and

•	 provision for the victim to be notified of the outcome of the proceedings.

Question 6

What safeguards would be required in a formal sentence indication process:

(i)  to ensure that the provision of an indicative sentence does not serve to coerce or induce 
defendants (including unrepresented defendants) to enter a guilty plea?

(ii) to ensure that victims’ views and interests are recognised and taken into account? 

The framework for a sentence indication process

As well as establishing the procedural framework for sentence indication, outlined in broad terms in 2.1 
above, it would be necessary to establish the scope of a formal sentence indication process, ie:

•	 the types of matters for which sentence indication would be available; and

•	 whether a sentence indication process would include provision for a specified sentence 
discount to be given for a plea entered at this stage of proceedings.

139 Ibid.
140 New Zealand Ministry of Justice, Status Hearings Evaluation: A New Zealand Study of Pre-Trial Hearings 

in Criminal Cases (2004), Recommendation 50.



2.1  Introduction

 Sentence Indication and Specified Sentence Discounts Discussion Paper         55

Should sentence indication be available in all contested matters?

Jurisdictions in which sentence indication is already available have not generally restricted the matters 
for which this can be sought, but have provided an unfettered judicial discretion to refuse to provide an 
indicative sentence. Where sentence indication has been introduced, it is available as an option, rather 
than an essential element of pre-trial processes; the defendant may request sentence indication, but 
there is no obligation on the defendant to seek or receive an indicative sentence.

The restrictions that constrain the scope of the schemes have been imposed for pragmatic administrative 
reasons. For example, in Victoria the Guidelines for Contest Mention permit sentence indication to be 
provided in that court. Similarly, in New Zealand, England and Wales, a sentence indication hearing is 
available as part of the filtering process that determines whether a matter involving indictable offences 
that are triable summarily (an ‘either way’ offence) will be dealt with in the summary or indictable 
jurisdiction.141 

However, if a formal sentence indication process were to be introduced, it would be necessary to consider 
whether there should be any constraints on the types of matters for which it is available or the types of 
proceedings/hearings in which it could be provided. 

Question 7

Should there be any restrictions on the type of proceedings or sentences for which sentence indication 
could be sought or provided?

Should the indicative sentence include a reduction for a guilty plea?

All actual, and most proposed, sentence indication schemes have provided for a discount on the total 
sentence to be available to defendants who plead guilty at an early stage of proceedings.142 

Proponents of sentence indication regard the provision of a specified discount for a guilty plea as a vital 
element of the process; the prospect of a sentence discount encourages the defendant to enter an early 
guilty plea, while adherence to a prescribed scale or discount range limits the risk that the sentence 
indication process could be used or perceived as a means to negotiate a plea bargain.143 

Providing a substantial reduction in sentence for a guilty plea that is entered at or after a sentence 
indication hearing could also have the undesirable effect of deferring plea decisions that would otherwise 
be entered at an earlier stage of proceedings. To avoid this, in England entering a guilty plea after a 
sentence indication hearing is not deemed to be the first reasonable opportunity. While it will attract a 
reduction in sentence (one-quarter), it will not attract the maximum reduction in sentence available for a 
plea at the first reasonable opportunity.

The New Zealand Law Commission considered whether the sentence indication should specifically 
recognise the discount to be provided for a guilty plea. The Commission recommended that an indication 
should generally specify the likely type and quantum of penalty if the defendant were to be convicted 
following a defended hearing or trial (on the basis of the information currently available about the offence 
and the offender); and the type and quantum of penalty that will be imposed if the defendant pleads 
guilty now.144

141 Determining where the matter will be dealt with reflects the seriousness of the alleged offence and conduct 
and also affects the maximum penalty that can be imposed.

142 The one exception is the NSW Law Reform Commission’s proposal, discussed below, for the indicative 
sentence to be the sentence that would be imposed on conviction after a trial.

143 Byrne (1995) above n 22, 209.
144 New Zealand Law Commission, Criminal Pre-Trial Processes: Justice through Efficiency, Report 89 (2005).
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Question 8

When providing an indicative sentence, should the court be required to incorporate a reduction in the 
indicative sentence for a plea?

Sentence indication schemes adopted in other jurisdictions have always permitted a clear and significant 
reduction in sentence to be given for a guilty plea entered at the first reasonable opportunity. Because 
of this, it is difficult to establish whether the effects of the sentence indication process are primarily due 
to the encouragement to plead guilty provided by the specified sentence discount or to the effectiveness 
of the sentence indication hearing in prompting a resolution of the disputed issues. 

Question 9

(i)  To what extent would the effectiveness of sentence indication be due to the fact that it offers 
a significant sentence discount for an early guilty plea? What other feature(s) of sentence 
indication might help to resolve contested matters early?

(ii)  Would a formal sentence indication scheme be necessary if Victoria introduced more specific 
laws for the reduction in sentence for a guilty plea?

Resource implications

This section examines the potential impact of a formal sentence indication process on the prosecution 
and defence counsel, especially Victoria Legal Aid. The concluding two sections canvass the implications 
associated with formalising the current arrangements for the provision of sentence indication in contested 
summary proceedings and those raised by the introduction of sentence indication for indictable 
matters.

The impetus for the provision of sentence indication is primarily to expedite criminal proceedings and 
reduce the congestion in court lists, and it would be expected to increase the efficiency and reduce the 
cost to the courts of the administration of these cases. However, the introduction of a formal sentence 
indication process would also require additional resources to be devoted to the preliminary stages of 
criminal proceedings. In summary proceedings it would require greater preparation by informants, police 
prosecutors and Victoria Legal Aid and private defence counsel at the mention and contest mention 
courts, while in indictable proceedings, it would require the prosecution and defence counsel to invest 
more time in the preparation of the case before committal. While sentence indication schemes have 
been evaluated for their impact on case flow and sentencing outcomes, there have been no studies to 
date of the impact of sentence indication on parties responsible for the preparation of the prosecution 
and defence cases. 

The expected demands on the prosecution

In summary proceedings in the Magistrates’ Court, changes that would increase the use of sentence 
indication, or advance the stage at which it could be provided would have significant resource implications 
for Victoria Police, which not only provides the prosecutors but is also affected by the demands made on 
informants to attend these proceedings. Victoria Police clearly stands to benefit from the early resolution 
of contested proceedings by a guilty plea, because it frees up prosecutors and informants for other 
matters. Nevertheless, Victoria Police would also be required to invest additional resources into the 
early stages of criminal proceedings in order to reap the benefits of early resolution. 

In a recent pilot project at Ringwood Magistrates’ Court, Victoria Police has endeavoured to achieve a 
more efficient use of its resources by increasing the preparation time devoted to matters before and at 
Contest Mention. Provided that adequate preparation has been done in advance of the Contest Mention 
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hearing, police informants are excused from attending the hearing, though they must be contactable 
at that time. The Magistrates’ Court has observed a marked improvement in the resolution of cases at 
Contest Mention and, allied to this, Victoria Police has managed to reduce the burden of attendance at 
the Contest Mention court.145 At the time of writing, it is as yet too early to quantify the benefits of this 
revised procedure.

Aligning funding policies and case management priorities

However, two recent studies of delay in criminal proceedings have identified a connection between 
the late resolution of criminal proceedings and the guidelines governing assistance for legally aided 
matters. A New South Wales study of trial court delay, which identified and followed up the causes of 
185 adjournments found that ‘at least part of the problem was due to the Defence representative not 
becoming involved in the matter until a fairly late stage and having little time to thoroughly prepared the 
matter’.146 The study found that late preparation and the late resolution of guilty pleas were caused at 
least in part by difficulties in securing continuous legal assistance at an early stage of proceedings. 

The way in which grants of legal aid are structured means that many Defence representatives 
do not become involved in a matter until a fairly late stage.147

The New South Wales study recommended ‘seamless’ grants–ie grants that endure without the need 
to reapply when a case moves to a higher court–and the funding of committal proceedings to reduce 
the number of adjournments sought by defence and to increase the readiness of the defence for the 
trial.148 

A recent review of Scottish criminal procedure149 has similarly found that ‘the legal aid system, so far 
as it relates to summary criminal cases, appears to us to contribute to delayed guilty pleas by placing 
a premium on pleading not guilty’.150 It noted that the significant difference between the remuneration 
available to defence counsel under the Summary Legal Aid scheme, which distinguishes between fees 
due to counsel for representation in contested matters and for guilty pleas, contributes to the deferral 
of plea decisions. The Review Committee found that in situations where the defendant’s position was 
not ‘clear-cut’, the solicitor would be required to advise the client to plead not guilty, so that the solicitor 
would be in a position to examine the circumstances more thoroughly to enable proper advice to be 
prepared. Entering a not guilty plea, however, triggers the listing of the case for a trial and an earlier pre-
trial ‘intermediate diet’, with the result that the proceedings are prolonged, even if the matter ultimately 
resolves with a plea of guilty to some or all of the charges.

Accordingly, the Summary Justice Review Committee recommended that the legal aid scheme be 
amended ‘to remove the current incentive to plead not guilty, to encourage the early resolution of cases 
and to discourage the maintenance of pleas of not guilty until relatively late in the proceedings in cases 
in which the trial is not likely to proceed’. It also proposed ‘that defence should be properly remunerated 
for work done at an early stage of a case and be able to obtain reasonable remuneration for work for 
legally aided clients pleading guilty at this stage.151

145 Magistrates’ Court of Victoria, Annual Report 2004/05.
146 Weatherburn and Baker, (2000) above n 5, 39.
147 Ibid.
148 Ibid.
149 The Summary Justice Review Committee, Report to Ministers (2004), 14.6-14.11.
150 Ibid, 14.6.
151 Ibid, 14.11.
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In Victoria, it is likely that the current fee structure for legally aided matters might also have a bearing 
on the timing and level of legal assistance provided in contested matters.152 If the provision of sentence 
indication in the Magistrates’ Court were to be formalised and extended, or if sentence indication were to 
be made available in indictable proceedings, it would be necessary to review the current fee structure to 
ensure that the fee structure did not discourage or inhibit defence counsel from committing to the early 
involvement in contested proceedings.

While there are some core features of sentence indication that will apply regardless of the type of 
proceedings in which it is available, there are others that must be crafted to be compatible with the 
processes used in the relevant criminal proceedings. There are therefore some significant differences 
between the models of sentence indication developed for use in summary and indictable proceedings. 
These differences reflect the distinct characteristics and requirements of summary and indictable 
matters.

Integrating sentence indication into existing processes 
 
At what stage(s) of proceedings should sentence indication be available?

If sentence indication were placed on a formal statutory basis and was available in summary and 
indictable matters, it would be necessary to determine the stage(s) at which sentence indication would 
be available. 

Confining the provision of sentence indication to a designated hearing, such as the Contest Mention 
hearing in summary proceedings or a designated case conference in indictable proceedings, would offer 
consistency of approach and certainty of forum. However, in order to confine sentence indication to a order to confine sentence indication to a 
single forum it would be necessary to determine which forum would be the most appropriate. 

As far as the courts are concerned, the greatest gains in efficiency will be achieved by providing sentence 
indication at the earliest possible stage of proceedings. However, if sentence indication is available at 
only one stage of proceedings and it is listed at the earliest possible opportunity, there is a risk that the 
parties may not be in a position to make use of this process or that the defendant will be pressured into 
making a premature and prejudicial plea decision. Equally, if sentence indication is offered too late in the 
proceedings, there is a risk that defendants may decide to defer their decision until they have received 
an indicative sentence, with the sentence indication hearing acting as a magnet for matters that could 
have resolved earlier.

152 Victoria Legal Aid, Handbook. 12th edition (August 2006). See also Cyrus Tata and Stephen Frank, 
‘Swings and roundabouts: Do changes to the structure of legal aid remuneration make a real difference 
to criminal case management and case outcomes?’ [2006] Criminal Law Review 722; JR Sulan, ‘Defence 
co-operation in the trial process’, Criminal Trial Reform Conference, Australian Institute of Judicial 
Administration, 25 March 2000, Melbourne.
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2.2 Sentence indication in summary proceedings

The sentence indication process is intended to provide defendants in contested matters with a general 
indication of the likely sentence. For defendants whose primary concern is the possibility of a conviction 
or immediately servable custodial term, an indication that rules out one or both of these possibilities may 
remove some of the impediments that are causing them to defer the plea decision. 

Sentence indication has been available in contested summary proceedings in Victoria since 1993. It 
was first provided as part of a pilot Contest Mention scheme that commenced in the Broadmeadows 
Magistrates’ Court in 1993 and was extended to all other Magistrates’ Courts over the next three 
years.153 

Currently, there is in principle no restriction as to the type of offence for which an indication may be 
sought and provided. In practice, however, the opportunity to seek a sentence indication arises primarily 
in contested cases that are listed for a Contest Mention hearing.154

The framework in which sentence indication is available

The actual value of sentence indication in summary proceedings and the potential value of a more 
formal scheme will be affected by:

•	 the capacity of the current case management framework to accommodate such a process; 
and 

•	 the scope for sentence indication to influence defendants’ plea decisions. 

The sections below describe the current framework within which sentence indication is being provided 
in contested summary matters and examines, as far as is possible, the impact that the Contest Mention 
hearing has had on the finalisation of contested summary matters. It also examines some characteristics 
of the plea decisions that defendants are making in summary proceedings to establish the likely impact 
that sentence indication has (or would have) on when and how a defendant decides to plead.

The case management framework: The mention system

The Magistrates’ Court Act 1989 (Vic) sets the statutory framework for the management of summary 
cases. Section 136 confers on the Court the power to give any direction for the conduct of the proceeding 
‘which it thinks conducive to its effective, complete, prompt and economical determination’.155 The Chief 
Magistrate is empowered to ‘nominate a venue of the court as a mention court’156 and, together with 
two or more Deputy Chief Magistrates, to make rules of court for ‘any matter relating to the practice and 
procedure of the Court in criminal proceedings’.157

153 A protocol issued by the Chief Magistrate commenced on 1 July 1997. See Rob Melasecca, above n 7, 54.
154 In the United Kingdom, sentence indication is available for indictable and summary matters, and the 

sentence indication process takes place in conjunction with the election as to whether the matter will 
proceed through the summary or indictable stream. In New Zealand, sentence indication is currently 
only available in respect of summary matters or indictable offences triable summarily.  However, the 
New Zealand Law Commission has recommended that consideration be given to extending the current 
sentence indication process to apply to matters commencing in the indictable jurisdiction. 

155 This issue was discussed in Grant Alexander v Cons David Renney, unreported, Supreme Court of 
Victoria, 21 August 1995, per Batt J. Nguyen v Magistrates Court of Victoria and Anor [1995] 1 VR 88, 
referred to in Freiberg and Willis, (2003) above n 113, 253.

156 Magistrates’ Court Act 1989 (Vic), s 5A.
157 Magistrates’ Court Act 1989 (Vic) s 16(1A)(v).
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The Court uses the mention system to filter and manage the preparation of contested criminal matters.158 
A summary criminal matter is listed for Mention within four weeks of commencement. The Mention may 
be a defendant’s first appearance at court. The Mention is attended by the informant and the defendant 
who, at this stage, may not yet have legal representation. A Duty Lawyer from Victoria Legal Aid takes 
instructions from defendants seeking representation on the day of the Mention. 

The Contest Mention Hearing

The remaining contested matters–cases that are expected to require a hearing of more than three 
hours–proceed to the Contest Mention Court.159 The aim is ‘to determine whether a case can be resolved 
by finding common ground between the parties’.160 The hearing is used to narrow the issues and to 
establish the particular requirements of the case if it proceeds to a contested hearing. 

Guidelines on Contest Mention regulate the conduct of Contest Mention hearings.161 A Contest Mention 
hearing takes place in open court. It is attended by the prosecution, the defendant and the legal 
representative. Police prosecutors appear for the Crown and present a summary of the case against 
the accused as well as any relevant criminal history. Defendants are expected to have representation 
arranged before the Contest Mention hearing. At the hearing the defence provides details of the 
defendant’s present personal circumstances and any rehabilitation the defendant has undertaken or is 
seeking. If a defendant is unrepresented, the matter may be adjourned until representation is arranged. 
Victoria Legal Aid (VLA) prefers its lawyers to receive instructions in advance of the hearing and will only 
rarely permit VLA Duty Lawyers to handle Contest Mention appearances. It would also be exceptional 
for a victim to attend a Contest Mention hearing. Police informants are responsible for maintaining 
contact with a victim and ensuring that he or she is notified and consulted on key issues as they arise. 

A recent innovation in Contest Mention at the Ringwood Magistrates’ Court allows a Contest Mention 
hearing to proceed in the absence of the police informant, provided that he/she is contactable by 
telephone if required during the hearing. This requires early preparation of the prosecution case; police 
informants are expected to ensure that any necessary consultation with a victim takes place before 
the Contest Mention hearing and that the police prosecutor is briefed accordingly. Anecdotal evidence 
suggests that the pilot has improved case flow in court and has freed up the resources of Victoria Police 
prosecutors.162

Sentence indication in the Contest Mention court

The Guidelines on Contest Mention permit the magistrate to indicate, in general terms, the sentence 
likely to be imposed on a plea of guilty. The sentence indication will indicate only the type of sentence 
(for example, custodial/non-custodial) or the type of order (such as a fine or Community Based Order) 
that may be imposed.163  The magistrate may also indicate that a particular type of sentence would not 
be likely to be imposed and may indicate, for example, that it is unlikely that an immediately servable 
imprisonment sentence would be imposed.164

158 Melasecca, above n 7, 53. The mention system was intended to: identify the plea (whether guilty or not 
guilty) at an early stage and reduce the number of cases in which a not guilty plea resolved into a guilty 
plea at a late stage of the proceedings; reduce the number of adjournments and delays; and narrow the 
issues between parties to areas of genuine dispute.

159 The Co-ordinating Registrar has the discretion not to list matters for contest mention where there is no 
likelihood of resolution.

160 Magistrates’ Court of Victoria, Annual Report 2004/05, 23.
161 Magistrates’ Court of Victoria, Guidelines for Contest Mention, Guideline 1.
162 Magistrates’ Court of Victoria, Annual Report 2004/05, 23.
163 The English sentence indication scheme takes the same approach in relation to indictable matters triable 

summarily.  Section 20 of the Magistrates’ Court Act 1980 (UK) provides that the sentence indication will 
be confined to an indication as to whether a custodial/non-custodial sentence would be more likely to be 
imposed if the accused were to be tried summarily and plead guilty. 

164 Magistrates’ Court of Victoria, Guidelines for Contest Mention, Guideline 4.
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The court has the discretion, but no obligation, to provide a sentence indication. The original guidelines 
developed for the pilot scheme at the Broadmeadows Magistrates’ Court permitted the magistrate to 
provide a sentence indication where the general procedure has been followed, the magistrate is aware 
of all relevant factors and the matter is still to be contested.165 

If the defendant elects to plead guilty after receiving the indicative sentence, the plea can be heard on 
the same day or listed for a future date as part-heard. If the defendant elects to contest the matter, the 
magistrate presiding over the Contest Mention may hear the case with the consent of the parties but 
would otherwise excuse him or herself from hearing the matter. 

Approaches adopted in other jurisdictions

A sentence indication process is already available in summary proceedings in New Zealand, England 
and Wales and several Australian jurisdictions.166 In New Zealand, status hearings, loosely based on 
the Victorian Contest Mention scheme, were introduced to identify and resolve contested summary 
matters and, specifically, to reduce the number of adjournments and limit the evidence tendered in 
contested hearings. The Tasmanian Contest Mention system was introduced in 1996 and in 1999 the 
A.C.T. established a similar process with the introduction of summary Case Management Hearings. 

Statutory authority for sentence indication in indictable matters triable summarily

In England and Wales, the Criminal Justice Act 2003 provided statutory authority for the provision of 
sentence indication in ‘either way’ offences, that is, indictable matters that can be tried summarily.167 
The provisions permit an indicative sentence to be provided at the request of a defendant, when an 
indictable matter that could be tried summarily is to be dealt with summarily. 

However, there is no equivalent statutory authority for sentence indication to be provided in other 
summary matters, although the Sentencing Advisory Panel has suggested that consideration be given 
to extending the current provisions to enable sentence indication to be given in contested summary 
proceedings.168

Guidelines and Practice Directions for sentence indication in summary matters

In Tasmania, the Australian Capital Territory and New Zealand, which have pre-hearing case management 
systems that closely correspond to the Victorian mention system, magistrates may provide sentence 
indication subject to guidelines or practice notes issued by the respective Chief Magistrate. 

In Tasmania, Guidelines for Contest Mention, based initially on the Victorian Guidelines, state that the 
aim of the Contest Mention hearing is the early identification of certain prosecutions which are the 
subject of pleas of not guilty which:

•	 will not ultimately proceed to contested hearing because of a change of plea or the 
abandonment of the prosecution; or

•	 could be shortened by defining the common ground and narrowing the issues; or

•	 ‘are defended solely as a result of an unjustified fear of the consequences of conviction’.169

165 Broadmeadows Guidelines for Contest Mention (pilot), 3.1 (1993).
166 Freiberg and Willis (2003) above n 113, 246.
167  Schedule 3 of the Criminal Justice Act 2003 inserted ss 20 and 20A in the Magistrates’ Court Act 1980 

(UK). See Appendix 2 for an extract of these provisions.
168 Sentencing Guidelines Council, Allocation Guidelines (2006).
169 Freiberg and Willis, (2003) above n 113, 253.
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In the Australian Capital Territory, Case Management hearings, governed by a Practice Direction, fulfil 
the same function. A Magistrate may, if it is considered appropriate to provide an indicative sentence, 
require the Director of Public Prosecutions (DPP) to provide a record of the defendant’s relevant prior 
convictions and request the defence to present any matters that would be relevant at sentencing if the 
matters were proven. The court requires the DPP to state a position on sentence should the matter 
proceed by way of guilty plea at the Case Management hearing. The sentence indication is an indication 
‘in general terms’ of the sentencing outcome if the matter were finalised by a plea of guilty.170

In New Zealand, sentence indication has been available at status hearings, which serve a similar 
purpose to the Victorian Contest Mention hearings. Guidelines for the provision of sentence indication 
were developed by Judge Buckton of the Auckland District Court in 1995.171 These guidelines, which are 
similar to those governing the conduct of Contest Mention hearings in Victoria, are set out in Appendix 2.

The guidelines indicate that the judge should not give a sentence indication without a police summary of 
the facts, any relevant prior conviction and, if appropriate, a victim impact statement. The defence cannot 
be compelled to disclose anything, but can give the Judge such material as it wishes. The sentence 
indication is limited to the type of sentence which the Judge thinks appropriate, that is, imprisonment, 
periodic detention, community service, or an essentially rehabilitative sentence such as community 
programme or supervision. The judge is not bound by the sentence indication and, if fresh evidence 
subsequently shows the indicative sentence to have been inappropriate, the sentence may be varied. 
The sentence indication is, however, noted on file; this is one of the few differences between the New 
Zealand system and that currently applying in the Victorian Magistrates’ Court.

The impact of sentence indication

The data available on the impact of sentence indication in Victoria and other jurisdictions are somewhat 
patchy and inconclusive. The only jurisdiction that has made a study of sentence indication and its 
role in finalising contested summary matters is New Zealand. An evaluation of the effectiveness of 
the status hearing–the equivalent to the Victorian Contest Mention hearing–examined the extent to 
which sentence indication or ‘sentence discussions’ were provided in these hearings and attempted to 
evaluate the impact of sentence indication on case outcomes.

In Victoria and Tasmania, the respective Magistrates’ Courts maintain data on the number of hearings 
conducted and the stage at which matters are finalised, but do not isolate the role played by sentence 
indication in this process. In fact, given the informality and brevity of Contest Mention hearings, it would 
be a difficult and complex task to identify the use and impact of one aspect of the hearing. Nevertheless, 
there is strong evidence of the overall contribution that the Contest Mention hearing makes to the early 
resolution of contested cases, and some isolated data and anecdotal evidence of the particular value 
that sentence indication has in this process. The relevant findings from Victorian, Tasmanian and New 
Zealand courts are set out below.

The Victorian experience 

Although there is limited statistical evidence to pinpoint the impact of sentence indication on the resolution 
of proceedings in the Contest Mention court, it is generally acknowledged that the Contest Mention hearing 
has had a pronounced effect on the resolution of contested matters. Anecdotal evidence suggests that 
the capacity of the Magistrates’ Court to meet the demands of a high and increasingly complex caseload 
without the crippling problems of delay that have beset other courts and other jurisdictions is largely 
attributable to the effective case management that the mention system provides.

170 Ibid, 233-234.
171 These are extracted in Appendix 2.
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A signification proportion of matters resolve in the Mention system. During 2005/06, matters involving 
over 46,000 defendants were finalised at that stage.172 As Table 7 shows, since 1996/97, the number 
of mention hearings has reduced by almost 50 per cent (from 74,330 to 46,124) while the number of 
contested hearings has declined by about two-thirds (from 15,669 to 5,373). The reasons for the decline 
are not clear. However, there may be a correlation between the rise in the number of Contest Mention 
hearings and the fall in the number of contested hearings. The Contest Mention court was established 
state-wide during 1995/6 and its impact is apparent in the statistics for the following years. 

Table 7:  Hearings conducted in the mention system, Magistrates’ Court of Victoria, 1996/97-2005/06

Type of 
hearing

1996/97 1997/98 1998/99 1999/00 2000/01 2001/02 2002/03 2003/04 2004/05 2005/06

Mention 74,330 72,178 63,846 58,902 52,236 50,613 46,187 45,809 45,289 46,124

Contest 
Mention

3,557 4,399 4,408 4,604 4,622 4,892 5,542 6,097 5,765 5,983

Contested 

hearing 15,669 16,033 13,693 12,501 11,860 11,201 9,104 5,756 5,994 5,373

Source: Magistrates’ Court of Victoria (unpublished).

Figure 7 below depicts the number of defendants finalised in the Contest Mention Court since 1997, 
showing also the proportion of all defendants finalised by a guilty plea or finding of guilt. The proportion 
of defendants finalised by a guilty outcome at contest mention hearings has doubled over the past ten 
years. During 2004-05, 5765 guilty defendants were finalised at Contest Mention, representing 7.1 per 
cent of all cases proven in the Magistrates’ Court. This has increased from 3.6 per cent in 1996/97.173   

Figure 7:  Guilty outcomes: Defendants finalised at contest mention hearings, Magistrates’ Court ofcontest mention hearings, Magistrates’ Court of 

Victoria,  1996/97-2004/05
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Source: Magistrates’ Court of Victoria, (unpublished). See Appendix 1, Table 19.

172 Magistrates’ Court of Victoria, data cubes, extracted 26 October 2006.
173 Magistrates’ Court of Victoria, Annual Report 2004/05, 23.
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Relevant findings from the Magistrates’ Court of Tasmania

In Tasmania, where the Magistrates’ Court has adopted a similar contest mention system, the court 
has recognised the pivotal role played by this court in resolving contested matters. Contest Mention 
hearings are only used in certain courts in southern Tasmania. Table 8 below shows that, as in Victoria, 
approximately 60 per cent of defendants at Contest Mention plead guilty. While the proportion pleading 
guilty has fluctuated, from a peak of 71 per cent in 2002/03 to 59 per cent in 2004/05, the Tasmanian 
data suggest similar outcomes to the Victorian Contest Mention hearings. The Magistrates’ Court has 
estimated that in 2004/05 the Contest Mention system saved 571 witnesses from appearing at contested 
hearings and saved a total sitting time of 460 hours.

Table 8:  Caseload and case outcome in the Contest Mention Court,  Magistrates’ Court of Tasmania 

(Hobart only), 2001-2005

Year

Defendants 
referred 

to Contest 
Mention

Defendants 
sent to trial 

after Contest 
Mention

Defendants 
plea of guilty

Prosecution 
matters 

withdrawn

Witnesses 
excused

Sitting time 
saved

No.               % No.              % No.              % Hours

2001/02 1104 398 36 677 61   29    3 1632 1116

2002/03 1343 278 21 963 71 102    8 740 541

2003/04 1330 374 28 869 65   87    7 1220 706

2004/05 953 285 30 564 59 104 11 571 460

Source: Magistrates Court of Tasmania, Annual Report 2004/05, Table 21, 79-81.

The Tasmanian Magistrates’ Court has found that the Contest Mention court has provided significant 
benefits. In its Annual Report it observed:

Efficiencies gained within the entire criminal justice system are manifest, particularly in relation 
to the saving of witnesses’ attendance (often Police Officers who can attend to other Police 

duties) and re-allocation of Magisterial sitting time to other proceedings.174

New Zealand: The impact of sentence indication on the length and outcomes of summary 
proceedings

Very little is known about the impact of sentence indication on case flow and case outcomes in summary 
proceedings. The only jurisdiction to have inquired into this aspect of case management is New Zealand, 
where the evaluation of status hearings examined the use made of sentence indication and attempted 
to draw together, from the limited data available, some tentative conclusions about the contribution that 
sentence indication made to the early resolution of contested summary matters.

174 Magistrates’ Court of Tasmania, Annual Report 2004/05, 79.
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The extent to which sentence indication was used

The Evaluation found wide variation between courts in the extent to which sentence indication is utilised. 
Sentence indications were requested in almost 20 per cent of cases, but the extent of usage varied 
considerably between courts. In some courts, sentence indication was requested in almost one-third 
of the cases that proceeded to status hearings, while in one court, only 3 per cent requested sentence 
indication.175 The Evaluation Team observed, however, that in some hearings there were discussions 
about the possible sentence even though the defendant had not requested sentence indication. A 
further 3 per cent of status hearings included some informal discussions about the sentence that might be 
imposed.176

Unrepresented defendants were less likely to request sentence indication than represented defendants. 
Only about 3 per cent of unrepresented defendants sought sentence indication. All of these requests 
were, however, granted. 

Table 9 shows the proportion of status hearings at which sentence indication or some form of sentence 
discussion was held in five District Courts of New Zealand. It reveals the wide variation in the use made 
of sentence indication between courts; with one court sentence indication was requested in 26 per cent 
of the status hearings examined, while in another court sentence indication was requested in only 3 per 
cent of status hearings surveyed.

Table 9:  Sentence indications sought and given as a proportion of status hearings, selected New 

Zealand District Criminal Courts, 2001

Whangarei

(n=117)

Manukau

(n=114)

Hamilton

(n=118)

Masterton

(n=96)

Christchurch

(n=104)

Overall

(n=549)

Sentence 
indication 
requested

Sentence 
indication given

26% 26% 10% 7% 3% 15%

Sentence 
discussion held

1% 1% 0% 2% 1% 1%

Sentence 
indication not 
given

1% 3% 1% 0% 0% 1%

Sub total 28% 30% 11% 9% 4% 17%

Sentence 
indication not 

requested

Sentence 
indication given

9% 2% 0% 0% 1% 2%

Sentence 
discussion held

3% 2% 1% 4% 3% 2%

None 61% 67% 88% 86% 92% 78%

Sub total 72% 70% 89% 91% 96% 83%

Total 100% 100% 100% 100% 100% 100%

Source: New Zealand Ministry of Justice, Status Hearings Evaluation: A New Zealand Study of Pre-Trial Hearings in Criminal 
Cases (2004), Table 3.17, 32.

175 New Zealand Ministry of Justice, (2004),  above n 140, 142.
176 Ibid 32.
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The impact of sentence indication on finalisation of the proceedings

The evaluation combined statistical fact-finding with exit surveys to ascertain not only the actual outcome 
of status hearings where sentence indication was provided, but also a subjective appreciation of its value 
and pitfalls. Participants in the evaluation’s exit surveys generally supported sentence indication being 
available to defendants, because it resolved the concerns, and consequently the pleas, of defendants 
whose reluctance to enter a guilty plea was caused primarily by fear that they would receive a conviction 
and/or a term of imprisonment.177 Respondents to the evaluation’s survey generally reported that they 
had ‘had a striking success with dispositions of work as a result of sentence indications’ and this is borne 
out by the data on the disposition of cases at status hearings.178

Table 10 below compares the outcomes of status hearings in which sentence indication was provided 
with the overall outcomes recorded for all status hearings. While it must be recognised that the data 
on sentence indication hearings are not complete–they only cover the cases that were included in 
the evaluation–it would appear that more than twice the proportion of cases were disposed of after 
sentence indication than overall. Whereas 72 per cent of cases were disposed of after a status hearing 
in which sentence indication was provided, only 32 per cent were disposed of overall in status hearings. 
Further, whereas only 15 per cent of cases were not resolved after a status hearing in which sentence 
indication was provided, 50 per cent of cases dealt with at status hearings overall were not resolved at 
this hearing.

Table 10:  Status hearings outcomes with and without sentence indication, selected New Zealand 

District Criminal Courts, 2001

Outcome of status 
hearing where sentence 
indication was provided

% of status 
hearings

(n=96)

Outcomes of all status 
hearings

% of total 
status hearings

(Overall)

(n=549)

Disposed 72% Disposed 32%

Resolved but not disposed 14% Resolved but not disposed 8%

Not resolved 15% Not resolved 50%

No appearance 0% No appearance 10%

Total 100% Total 100%

Source, New Zealand Ministry of Justice, Status Hearings Evaluation: A New Zealand Study of Pre-Trial Hearings in Criminal 
Cases (2004), Evaluation, Tables 3.19, 3.22, 32-33.

 
Sentence outcomes in cases where sentence indication was provided

The evaluation focussed on the processes involved in the conduct of status hearings and the impact of 
these hearings on the disposition of cases. While it collected some data on the sentences imposed after 
a sentence indication was provided, it did not provide benchmark data against which these outcomes 
could be measured. It is therefore not possible to ascertain whether sentences imposed after sentence 
indication were any more lenient than sentences provided in status hearings that did not include a 
sentence indication. 

Even when sentence indication is not provided, a defendant would be eligible for a reduction in sentence 
for a timely guilty plea. While subject to similar statutory provisions as Victorian courts, New Zealand 

177  Ibid 95.
178   Ibid 142.
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courts provide a reduction in sentence for a guilty plea on the basis of the timing of the plea and a plea 
entered after a status hearing would be regarded as meriting a significant discount. The evaluation 
found that sentence discounts were an accepted part of the sentencing process.179

While there are some differences in the legal environment in New Zealand and Victorian courts, the 
similarities in the regulatory framework, the nature of the judicial guidelines for the provision of sentence 
indication and the types of matters dealt with at status and Contest Mention hearings make the New 
Zealand evaluation relevant in Victoria.

The available statistical evidence of the impact of Contest Mention hearings and their equivalents in 
other jurisdictions, together with consistent anecdotal evidence of their value, affirm that Contest Mention 
hearings perform a vital function in resolving summary cases in the Magistrates’ Court.180 The New 
Zealand experience suggests that the provision of sentence indication is probably playing an important 
role in dispelling the concerns that inhibit defendants from indicating a willingness to plead guilty at an 
early stage of proceedings.

If sentence indication were to be available at an earlier stage of proceedings than the Contest Mention 
court, the prosecution would need to advance its preparation of the case against the accused and 
arrangements would need to be made for the accused to instruct a legal representative. Otherwise, 
neither the parties nor the court would be in a position to request, or respond to a request for sentence 
indication.

Sentence indication may lose its flexibility and cost-effectiveness if it is established as a single, formal 
process. The current, relatively informal approach, whereby sentence indication is available within a 
Contest Mention hearing, can be seen as providing a cost effective and fast means of filtering and 
finalising cases that have the potential to be resolved without a contest.

Formalising the sentence indication process

What are the strengths and weaknesses of the current arrangements?

Informality and responsiveness: Striking a balance between flexibility and inconsistency

The Magistrates’ Court has found that the Contest Mention system ‘results in significant savings in 
Court resources by identifying matters that can be determined other than by way of contested hearing. 
Where matters do proceed to a contested hearing, the Contest Mention System assists by identifying 
and refining issues’.181

The hallmark of the treatment of sentence indication at the Contest Mention hearing is its flexibility and 
informality. The informality of the hearing allows matters to be dealt with faster and more efficiently than 
a formal process. It allows for issues to be resolved promptly and can break through the adversarial 
structure of legal proceedings. It also permits the court to deal with the particular issues that may 
arise; the court may examine disputed issues, attend to matters relating to the contest or respond to a 
defendant’s willingness to enter a guilty plea. 

179 Ibid 161.
180 As the preceding analysis reveals, there is limited statistical data on the impact of the Contest Mention 

hearings or, more specifically, sentence indication on summary proceedings. However, it would be 
unrealistic to expect the benefits of these short, informal hearings to be easily quantified. Further, even 
where case flow data testify to the high resolution rate achieved after Contest Mention hearings, it would 
not be possible to isolate the impact of sentence indication alone.

181 Magistrates’ Court of Victoria, Annual Report 2004/05, 23.
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Flexibility not only promotes the prompt resolution of issues as they emerge, but also provides the 
scope for criminal proceedings to explore less adversarial, more collaborative outcomes to criminal 
matters. It focuses the parties’ attention on the outcome, rather than the process of the proceedings 
and incidentally fosters a culture that supports restorative justice, diversion, deferral of sentencing and 
therapeutic jurisprudence.

Accommodating the particular requirements of metropolitan and regional courts 

Flexibility and informality may also give rise to variations in the way in which the Contest Mention 
Guidelines are implemented, permitting courts to develop approaches that take into account local 
conditions. Whereas in metropolitan courts the Contest Mention has evolved to manage the large and 
fluid caseload that characterises their practice, in regional courts, the mention system operates within 
a more certain and stable practice. It is important for there to be sufficient flexibility to accommodate 
the particular features and requirements of regional courts. Magistrates presiding over regional courts 
are allocated to contested hearings several weeks in advance, providing parties with certainty as to the 
identity of the presiding magistrate for contested hearings. If a matter does not resolve at a Contest 
Mention and the magistrate who presided over the Contest Mention must be excluded from hearing the 
contest, a magistrate from another court would have to be called in to hear the case. 

The risks of inconsistency, variability and forum shopping

The New Zealand evaluation of status hearings revealed the wide variation between courts in the extent 
to which they used sentence indication. While there is no comparable data in relation to the Victorian 
contest mention proceedings, it is possible that, as in New Zealand, the informality of the arrangement, 
together with the brevity and volume of cases dealt with in this forum would make it difficult to achieve 
a consistent use and outcomes.

What are the benefits and risks of formalising the current process?

The provision of statutory authority for sentence indication could be expected to increase the use of this 
process. On the basis of the New Zealand data, a wider and more consistent use of sentence indication 
within the Contest Mention courts could increase the already high rate of resolution of Contest Mention 
matters, provided that the resources were available for prosecutors and defence lawyers to ensure that 
the necessary preparation was done. One limitation, however, is the capacity of the parties to reach the 
requisite stage of readiness to maximise the benefits of sentence indication. 

Should sentence indication have statutory underpinning?

Victoria, like Tasmania, the Australian Capital Territory and New Zealand, has not provided statutory 
authority for sentence indication. The Magistrates’ Court relies on its powers under s 136 of the 
Magistrates’ Court Act 1989 (Vic) to authorise the provision of sentence indication at Contest Mention 
hearings. 

Question 10

Should the provision of sentence indication in the Magistrates’ Court be given statutory underpinning?
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2.3 Sentence indication in indictable proceedings

An overview of model sentence indication schemes 

How is sentence indication used in other jurisdictions?

Sentence indication is a relatively rare phenomenon in the higher criminal courts; there have been 
isolated pilot projects, but no examples of the long-term use of this procedure. The New South Wales 
Government introduced, but later abandoned a pilot sentence indication project in its District Court 
during the 1990s; one New Zealand District Court has been providing sentence indication at callovers 
in a largely informal process that has been evolving since the 1990s; and the Criminal Justice Act 2003 
established the statutory framework for the provision of sentence indication in indictable and some 
summary matters in the Magistrates’ and Crown Courts of England and Wales.

However, law reform agencies have shown ongoing interest in sentence indication. Most recently 
the Australian Law Reform Commission has recommended its introduction in Federal courts,182 while 
the New Zealand Law Commission supported law reform to provide statutory authority for sentence 
indication and advocated its use in indictable proceedings.183

Generally sentence indication has been introduced as part of a comprehensive package of reforms 
intended to reduce delay in criminal cases. In New South Wales, for example, the introduction of 
sentence indication was accompanied by other equally significant reforms: the involvement of the Office 
of Public Prosecutions at committals and the early stages of proceedings in the higher courts, reform of 
the listing arrangements and the provision of additional judges.184 Similarly, in England and Wales, the 
Criminal Justice Act 2003, which authorised the provision of sentence indication, also established a new 
criminal procedure, which gave effect to the wide-ranging reforms proposed in two landmark reviews of 
the English criminal justice system.185 

Experience in other jurisdictions shows that the provision of sentence indication requires, at a 
minimum:

•	 explicit statutory authority and judicial guidelines for it; 

•	 a dedicated sentence indication hearing integrated into the circuit and metropolitan court 
processes, managed by a pool of judges who can be allocated to the sentence indication 
process and excluded from the ensuing trials; and

•	 counsel equipped with the instructions, resources and certainty of commitment needed to 
prepare the case at an early stage of the proceedings.

The following sections outline the statutory and judicial guidance that the introduction of sentence indication 
in indictable proceedings would require, and describe the procedures adopted in New South Wales and New 
Zealand to integrate the provision of sentence indication into the existing court systems and procedures. 

182 Australian Law Reform Commission (2006), above n 2.
183  New Zealand Law Commission, Criminal Pre-Trial Processes: Justice through Efficiency: Report 89 

(2005).
184 The Hon. J P Hannaford MP, Attorney-General, Second Reading Speech, Criminal Procedure (Sentence 

Indication) Amendment Act 1992 (NSW), Parliament of New South Wales, Hansard, 16 November 1994; 
Don Weatherburn, Sentence Indication Scheme Evaluation Interim Report: The Impact of the NSW 
Sentence Indication Scheme on Plea Rates and Case Delay (1995); Don Weatherburn, Elizabeth Matka, 
and Bronwyn Lind, Sentence Indication Scheme Evaluation, (1995); Donna Spears, Patrizia Poletti and 
Ian MacKinnell, Judicial Commission of New South Wales, Sentencing Indication Hearings Pilot Scheme 
(1994).

185 See Auld, Review of the Criminal Courts of England and Wales (2001) UK; Viscount Runciman Report 
of the Royal Commission on Criminal Justice, (July 1993), [41-58]; also referred to in Freiberg and Willis, 
(2003) above n 113, 246.
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The New South Wales process is of particular interest because in that jurisdiction the District Court 
offered sentence indication hearings in circuit as well as metropolitan courts–a task that involved a 
complex web of listing arrangements. Evidence is also presented from other jurisdictions of the impact 
that this type of initiative could have on the Office of Public Prosecution and Victoria Legal Aid. Giving a 
higher priority to the early preparation of contested matters will not, at least in the short-term, reduce the 
obligation on counsel to provide adequate support for matters that nevertheless proceed to trial.

Partly because sentence indication has typically been one of a ‘package’ of reforms and partly because 
the expected benefits of sentence indication would, in any event, be hard to isolate and quantify, little is 
known about the impact of such schemes on either the resolution rate for criminal proceedings or the 
sentences that were imposed under these arrangements. 

Nevertheless, the anecdotal feedback collected by the New Zealand Law Commission in its review 
of the Auckland District Court’s callover system, combined with the statistical analysis conducted by 
the New South Wales Judicial Commission and Bureau of Crime Research and Statistics (BOCSAR), 
provide enough information to appreciate:

•	 the potential gains (the cases most likely to be affected);

•	 some risks (such as sentencing disparities) and strategies to deal with them; and

•	 the benchmark data that would be needed to ensure that the effectiveness of the process 
could be evaluated. 

New South Wales: The pilot sentence indication project in the District Court

In New South Wales, a pilot sentence indication project that ran for over two years commenced in 1993 
at the Downing Street court and gradually extended to other metropolitan and regional courts. Sentence 
indication was made available at a dedicated hearing that was held at or immediately after arraignment. 
In essence, the sentence indication was a without prejudice plea hearing. If the defendant requested 
sentence indication, the same materials would be required as for a plea.

 Arraignments and sentence indications were separately listed in the District Courts that offered sentence 
indication so that if, after the sentence indication, the defendant nevertheless chose to defend the case, 
the trial could be heard by a different judge in the same District Court. 

Figure 8:  Procedures and outcomes in the New South Wales Sentence Indication Scheme
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Source: Donna Spears, Patrizia Poletti and Ian MacKinnell, Judicial Commission of New South Wales, Sentencing Indication 
Hearings Pilot Scheme (1994), Table 1, 12.
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New Zealand: ‘Three callover’ system at Auckland District Court

In New Zealand, a similar process has been available in the Auckland District Court for some years.186 
When cases commence in the District Court they proceed through a series of callovers that are intended 
to prepare for the trial. The defendant may formally request that a sentence indication be provided at 
any one of these callovers by giving notice in writing. Parties are expected to have resolved issues of 
fact, so that the Presentment is settled. The judge has the discretion to refuse a request for sentence 
indication. If it is provided, it can indicate the type of sentence that is likely to be imposed on a guilty plea 
at that stage of the proceedings, but cannot specify the length or maximum sentence.187 The hearing is 
conducted on a ‘without prejudice’ basis; if the defendant elects not to plead guilty, the matter proceeds 
to trial, which must be heard by a different judge.188

England and Wales: Judicial guidelines for sentence indication at preliminary 
case hearings

In England and Wales, the sentence indication process takes place in conjunction with the process 
used to determine whether the matter will proceed through the summary or indictable stream. The 
Magistrates’ Court Act (1980) provides that if a court decides that an offence ‘appears more suitable for 
a summary trial’ it must inform the accused of its view and of his/her right to elect whether the matter 
shall be heard summarily or on indictment. Defendants who plead guilty at this stage cannot request 
sentence indication.189

Before electing whether to consent to a summary trial or trial on indictment, the defendant may request an 
indication of sentence.190 The court has the discretion to refuse to give a sentence indication. Guidelines 
produced by the Sentencing Advisory Panel–a consultative body that provides advice to the Sentencing 
Guidelines Council–outline the basis on which the court should determine whether to provide a sentence 
indication. The Guidelines suggest:

(i) A court would expect to give an indication of sentence when requested and it is clear 
whether or not a custodial sentence is likely, except when it has a serious concern that itous concern that it 
would be unable to do justice either to the defendant or to others.

(ii) An indication would not necessarily be given where the court has a serious concern in 
relation to one of the issues identified or there is no firm factual basis for an indication to 
be given. 

(iii) Normally, the court would not be expected to give reasons for a refusal.191

The Act confines the sentence indication to an indication of ‘whether a custodial sentence or non-custodial 
sentence would be more likely to be imposed if he were to be tried summarily for the offence and to plead 
guilty’. In England and Wales, as noted above, Sentencing Guidelines provide for a reduction of up to 
one-third for a guilty plea entered at the first reasonable opportunity. The Sentencing Advisory Panel 
has suggested that where a guilty plea is indicated after the court has provided an indication of the likely 
sentence, the appropriate reduction in sentence for the guilty plea should be a maximum of one-quarter. 

186 New Zealand District Courts are not exactly comparable to the County Court in Victoria, because they 
have jurisdiction over summary matters as well. 

187 New Zealand Law Commission, Criminal Pre-Trial Processes: Justice through Efficiency, Report 89 (2005) 
141. See also Anne Kiernan, “Sentence indication hearings: Justice or expediency”, Australian Institute of 
Judicial Administration, Adelaide, September 2006.

188 New Zealand Law Commission, ibid.
189 Sentencing Advisory Panel, Allocation Guidelines–Discussion Paper, 15, and Sentencing Guidelines 

Council, National Allocation Guidelines 2006.
190 ss 20(1) and (2). 
191 Sentencing Advisory Panel (2006), above n 189,15.
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If the court provides the requested indication, the accused may reconsider the initial plea. If the accused 
elects to plead guilty, the court will proceed as if the proceedings are the summary trial and a plea of 
guilty has been entered. If the accused elects not to alter the initial plea, the person must then elect 
whether to be tried summarily or on indictment.192

Sentence indication is also available in Crown Court proceedings, subject to guidelines prepared by the 
Court of Appeal in R v Goodyear.193 In 2005 the English Court of Appeal considered an appeal against 
a sentence that was imposed following an informal indication of sentence. The Court of Appeal issued 
guidelines for the provision of sentence indication. The Court of Appeal held that sentence indication 
was permissible, but cannot be sought until there is final agreement about the basis of the plea. 

The defence must give notice in writing of an intention to seek an indication to both the prosecution 
and the court. The prosecutor should consult with the victim and should enquire whether the judge has 
access to all the evidence relied on by the prosecution, including any personal statement by the victim. 
The judge has the discretion not to provide a sentence indication. If one is provided and the defendant 
pleads guilty accordingly, the defendant is eligible for a reduction in sentence, and the plea is regarded 
as having been entered or indicated at the first reasonable opportunity.

The Australian Law Reform Commission’s proposal

The Australian Law Reform Commission (ALRC) examined the feasibility of sentence indication in 
its recent review of Federal sentencing laws. It recommended legislative amendment to authorise 
the provision of sentence indication in Federal criminal proceedings, but did not specify the types of 
proceedings for which sentence indication might be available. It did, however, define the essential 
elements of its preferred sentence indication model, which shares many of the features of the sentence 
indication processes already in use. The one major difference in the ALRC’s approach is that it does not 
support the introduction of a specified sentence discount for a guilty plea; it recommends that courts be 
able to specify the effect of the guilty plea on the sentence imposed, but does not propose the use of a 
sliding scale to quantify the amount by which the sentence should be reduced on this basis.

The use and impact of sentence indication in indictable proceedings

The most comprehensive data on the impact of sentence indication comes from the evaluations conducted 
during and after the pilot sentence indication project in New South Wales. The Judicial Commission of 
New South Wales undertook a preliminary evaluation of its effect during the first five months and, on the 
basis of a favourable review, the project was extended to other metropolitan and regional courts. At a 
later stage in the pilot, the New South Wales Bureau of Crime Statistics and Research conducted its own 
evaluation of the pilot, focussing primarily on the statistical indicators of its impact. A final evaluation, 
undertaken after the scheme had been in operation for just over two years, concluded that the initially 
favourable reviews were, on closer inspection, unjustified. The results of all three reviews, together with 
some anecdotal background obtained by the New Zealand Law Commission, are set out below.

192 Ss (3)-(7). Even where a Magistrates’ Court has determined for summary trial and the defendant has 
consented (whether or not after an indication of sentence) the prosecution may make a further application 
for the offence to be tried on indictment instead. To grant such an application the Court would need to be 
satisfied that the powers of sentence in a Magistrates’ Court would be inadequate.

193 R v Goodyear (Karl) [2005] EWCA 888. An extract of the judgment, as incorporated into Guidelines 
released by the Sentencing Guidelines Council, is provided at Appendix 2.
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Table 11:  Sentence indication schemes: New South Wales, ALRC, New Zealand and England and Wales

Element of 
Sentence 

indication process

NEW SOUTH 
WALES

ALRC NEW ZEALAND ENGLAND & 
WALES

Hearing / stage of 
proceedings

Sentence indication 
hearing after 
arraignment in 
District Court  

Callovers in 
District Court 

Allocation hearing in 
Magistrates’ Court 
Case Management 
Hearing in Crown 
Court

Request for 
sentence 
indication 

Only at defendant’s 
request

At defendant’s 
or prosecution’s 
request

Only at defendant’s 
request

Provision 
of sentence 
indication

Only one sentence 
indication to be 
given

Court may refuse

Only one sentence 
indication to be 
given

Court may refuse Court may refuse

Conduct of 
hearing

Open court

Suppression orders 
may be made

Open court 
In defendant’s 
presence

On the record 
Suppression orders 
may be made

Open court

On the record
Open to media

In chambers

Transcribed

Nature of sentence Sentencing option Sentencing option 
and general 
indication of 
severity or range.

The type and 
quantum of 
penalty which 
would be imposed 

Maximum sentence 
likely to be imposed.

Sentence imposed 
on:
- Guilty plea 
- Finding of guilt

Guilty plea at 
that stage of 
proceedings

Guilty plea at 
that stage of 
proceedings.

Guilty plea at 
that stage of 
proceedings

If defendant pleads 
guilty 

Sentence indication 
is binding on the 
judge, provided that 
material tendered 
at sentencing 
hearing is not 
altered

Wherever 
possible, the 
sentencer is to 
be the judge who 
provided the SI.

If defendant pleads 
not guilty 

Matter listed before 
different judicial 
officer

Matter listed before 
different judge  and 
sentence indication 
not binding on that 
judge

Appeal rights All appeal rights 
retained
Defendant may 
withdraw guilty 
plea if Prosecution 
appeal against 
sentence is 
successful

All appeal rights 
retained
Defendant may 
vacate guilty plea 
and have case 
remitted to District 
Court for re-trial.
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What types of matters were dealt with at sentence indication hearings?

Characteristics of defendants seeking sentence indication

The New South Wales Judicial Commission’s evaluation of the first phase of the pilot sentence indication 
project considered what distinguished the defendants who indicated their willingness to seek sentence 
indication. The Commission compared the ‘Sentence Indication Group’–the defendants who sought 
sentence indication–with a group of defendants who had been arraigned but had not sought sentence 
indication.

The Commission found that offenders with a prior conviction were disproportionately represented in the 
group who sought sentence indication. It found that a higher proportion of defendants in the Sentence 
Indication Group were being held on remand than of defendants in the ‘Arraigned Group’. 194  It is 
therefore also probable that the defendants in the Sentence Indication Group were more likely to receive 
a sentence of imprisonment than defendants in the Arraigned Group. 

This profile of defendants in the Sentence Indication Group corresponds to anecdotal evidence obtained 
by the New Zealand Law Commission during its evaluation of the Auckland District Court’s call-over during its evaluation of the Auckland District Court’s call-over 
system. A survey of participants in sentence indication callovers revealed that the sentence indication 
process was felt to be most useful or to have the greatest impact on defendants who were deferring the 
decision to plead guilty because of a concern that they would receive an immediately servable prison 
term.195

Table 12 below, extracted from the New South Wales Judicial Commission’s preliminary evaluation, 
shows the differences between the composition of the Sentence Indication Group and defendants 
arraigned outside this scheme. Almost half the defendants (41.7 per cent) who were provided with 
sentence indication were charged with drug offences, compared with only 26.0 per cent of the ‘arraigned 
group’. By contrast, a higher proportion of defendants in the arraigned group were charged with fraud 
and misappropriation offences and sexual offences. It would seem that these defendants were more 
likely to be on bail than those awaiting trial for drug offences.

Table 12:  Defendants seeking sentence indication by offence type, New South Wales District Court, 1993

Offence Group Arraigned Group Sentence Indication Group

%
n=223

%
n=106

Drug Offences 26.0 42.5

 - Commonwealth 3.1 8.5

 - State 22.9 34.0

Armed and Other Robbery Offences 19.7 20.8

Fraud and Misappropriation 10.3 4.7

Offences against the Person 16.6 12.3

Offences Against Good Order 7.2 7.5

Theft and Other Property Offences 10.3 6.6

Sexual Offences 8.1 3.8

Other Offences 1.7 1.9

Source: Donna Spears, Patrizia Poletti and Ian MacKinnell, Judicial Commission of New South Wales, Sentencing Indication 
Hearings Pilot Scheme (1994), Table 12, 35.

194 Spears, Poletti and MacKinnell (1994), above n 184.
195 New Zealand Ministry of Justice, (2004), above n 140, 140-141.
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What impact did sentence indication have on plea decisions? 

What effect did sentence indication have on the proportion of guilty pleas?

The early evidence available to the Judicial Commission suggested that the proportion of defendants 
pleading guilty after the sentence indication process, compared with those pleading guilty at other stages 
of the proceedings, varied considerably between offences. While a higher proportion of defendants to 
drug offences pleaded guilty through the sentence indication process than at other stages, or compared 
to all offenders generally, the reverse effect was evident in proceedings relating to theft and property 
offences. In those proceedings, the plea rate outside the sentence indication scheme (16.6-17.4 per 
cent) was over twice that achieved in the sentence indication process. Similarly, a higher proportion of 
defendants to sexual offence charges pleaded guilty outside the sentence indication process than within 
the scheme.

Table 13:  Proportion of guilty pleas entered by offence group and stage of proceedings at which plea 

was entered, New South Wales District Court, 1993

Plea

Guilty Plea 
following 
Sentence 

Indication (I)

(Committal) 
s51A Guilty 

Plea (II)

Ordinary Guilty 
Plea (III)

All Offenders (IV)

Offence Group
%

n=166
%

n=924
%

n=1,154
%

n=2,388

Drug offences 44.0 37.9 35.9 36.5

Armed/Other Robbery 14.5 14.1 14.0 13.4

Fraud and Misappropriation 13.3 16.9 8.2 11.6

Against the Person 10.2 2.6 12.7 8.8

Against Good Order 8.4 3.4 5.5 4.8

Theft and Other Property 6.0 17.4 17.2 16.6

Sexual Offences 1.8 3.5 3.6 4.6

Other Offences 1.8 4.3 2.9 3.6

Source: Donna Spears, Patrizia Poletti and Ian MacKinnell, Judicial Commission of New South Wales, Sentencing Indication 
Hearings Pilot Scheme (1994), Table 19, 41.

The New South Wales Bureau of Crime Research and Statistics undertook a more extensive analysis 
of this question at the conclusion of the pilot project. The Bureau examined case flow and case 
finalisation data for the duration of the project and questioned whether the operation of the sentence 
indication scheme actually reduced the proportion of defendants proceeding to trial and/or reduced 
the time between committal and finalisation for those defendants who sought sentence indication and 
consequently entered a guilty plea. 
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The Bureau compared methods of finalisation before and after the commencement of sentence 
indication as well as the proportion of cases disposed of by trial, compared with those disposed of by 
a guilty plea. It found ‘no obvious evidence of any upward or downward trend in any of the methods 
[of disposal] following the introduction of the sentence indication scheme in any of the pilot courts.196 
The Bureau observed that a reduction in the proportion of matters proceeding to trial and finalised by a 
guilty plea could not necessarily be attributed to the sentence indication process. It found that the same 
proportion–about 30 per cent–of persons committed for trial actually proceeded to trial both before and 
after sentence indication.197

What effect did sentence indication have on the duration and disposal of criminal proceedings?

The initial evaluation of the scheme suggested that it had been effective in resolving cases early and 
saving court time. The Judicial Commission’s evaluation estimated that, at best the scheme had saved 
over 200 weeks of time in the first few months of the pilot. This estimate was based on the assumption 
that all accused who accepted the sentence indication would otherwise have proceeded to trial.198

However, two further evaluations conducted by the New South Wales Bureau of Crime Statistics and 
Research reached quite different conclusions. The Bureau found that there was no obvious change in 
the proportion of matters finalised by a trial, although there was a discernible increase in the proportion 
finalised as ‘sentence matters’ rather than trials. The Bureau acknowledged that there were fewer case 
delays, with median case delays for bail and custody cases ‘significantly lower after the introduction of 
sentence indication than before’.199 The final evaluation, conducted later the same year, concluded:

Regrettably, the scheme does not appear to have been generally effective in encouraging either 
earlier or more frequent guilty pleas. Only one court exhibited any sign of a reduction in the 
number of matters proceeding to trial and that effect was transient. Court delays for cases where 
an accused person committed for trial changes their plea to ‘guilty’ were found to be lower after 
the introduction of sentence indication than before. The decline, however, began before the 
introduction of the sentence indication scheme and did not appear to accelerate after it.200

What effect did the sentence indication process have on sentence outcomes

Cases determined early in the operation of the sentence indication scheme appeared to give rise to some 
disparities in sentencing. The Judicial Commission compared the sentencing dispositions imposed on 
the defendants who proceeded through the sentence indication process with those who entered guilty 
pleas at other stages of the proceedings. 

196 Weatherburn, Matka and Lind, (1995), above n 184, 13.
197 Ibid 16.
198 Spears, Poletti and MacKinnell, above n 189, 32.  In New Zealand, the evaluation reviewed callovers 

relating to 72 cases involving 86 defendants. In the evaluation study, 11 sentence indications were 
provided, comprising 13 per cent of the cases examined. Most sentence indications were sought at the 
first callover: over half resulted in the withdrawal or amendment of one or more charges. See New Zealand 
Ministry of Justice, (2004) above n 140, 125-126.

199 Don Weatherburn, Sentence indication scheme evaluation interim report: The impact of the NSW sentence 
indication scheme on plea rates and case delay (1995), 17.

200 Weatherburn Matka and Lind (1995) above, n 184, (iii).
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Table 14:   Sentences imposed by offence group and forum in which guilty plea was entered, NSW 

District Court, 1993.

Plea

Guilty Plea 
following 
Sentence 

Indication (I)

(Committal) 
s51A Guilty Plea 

(II)

Ordinary Guilty 
Plea (III)

All Offenders 
(IV)

Sentencing Disposition
%

n=166
%

n=924
%

n=1,154
%

n=2,388

Prison 50.6 59.0 48.6 55.1

Periodic Detention 14.5 8.9 8.3 8.8

Community Service Order 9.6 14.1 14.3 13.2

Recognizance & 
Supervision

6.0 9.6 15.8 12.0

Recognizance 16.9 7.4 10.8 9.3

Other 2.4 1.1 2.2 1.6

Source: Donna Spears, Patrizia Poletti and Ian MacKinnell, Judicial Commission of New South Wales, Sentencing Indication 
Hearings Pilot Scheme (1994), Table 18, 40. 

Table 14 shows the sentences imposed by offence group and the forum in which the guilty plea was 
entered. It shows that disproportionately high numbers of defendants were sentenced to periodic 
detention rather than to prison after sentence indication hearings.

An important issue for the operation of the New South Wales project was a lack of clear guidance on the 
weight that should be given to a guilty plea made at or immediately after a sentence indication hearing. 
It was a stated aim of the project to ‘attract guilty pleas’; to encourage defendants who were minded to 
plead guilty to do so at an earlier stage of the proceedings.201 The relevant legislation in force at that time 
permitted the guilty plea to be taken into account as a mitigating factor, and required the court to state 
if the sentence was not reduced on this basis, but did not specify the amount of any reduction that was 
made for a plea entered after a sentence indication hearing. 

However, the sentence indication hearing was not the defendant’s first opportunity to plead guilty and 
the provision of a significant sentence discount on the sentences of defendants who pleaded guilty 
after a sentence indication hearing affected sentencing parity. The amount by which sentences were 
discounted for a guilty plea entered at or after a sentence indication hearing varied considerably, with 
the result that some defendants who pleaded guilty at the first opportunity, or who contested the case, 
received harsher sentences than those who pleaded guilty after a sentence indication hearing.202 This 
issue was resolved when the NSW Court of Criminal Appeal clarified the way in which the sentence 
discount should be applied in R v Warfield, where it held that ‘although those who plead guilty following 
a sentence indication hearing may expect some discount for that utilitarian benefit, they should not 
expect as much leniency as those who plead at an earlier stage and who do so as a result of their 
contrition’.203 

The Judicial Commission’s review compared the sentences imposed on all defendants sentenced under 
the pilot scheme with those imposed on a sample of offenders arraigned but dealt with outside the 
sentence indication process. As shown in Table 14 above, some disparity was found between sentences 
imposed after a sentence indication hearing (Group I in the table), those who pleaded guilty at committal 

201 Byrne (1995) above n 22, 209.
202 Spears, Poletti and MacKinnell (1994), above n 184, 37-41.
203 R v Warfield (1994) 34 NSWLR 2020.
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(Group II), those who entered a guilty plea at any other stage of proceedings (Group III). The review also 
compared sentence outcomes against those recorded for all offenders (Group IV).

One cause of disparity was the variation in sentencing practices that characterised the different judges 
and courts who participated in the sentence indication scheme. This tendency, detected in the Judicial 
Commission’s preliminary evaluation, was apparently more marked after the scheme had been in 
operation some years. The final evaluation observed that:

Those pleading guilty after receiving a sentence indication are dealt with as leniently as those 
pleading guilty at committal, if not more so.204

A number of appeals against sentence were determined in the years following the operation of the 
sentence indication project, in which issues relating to the legal effect of the sentence indication were 
raised.205 In determining the potential savings to the justice system from the operation of the sentence 
indication process, the cost and delay produced by the number of appeals against sentence that were 
generated should be taken into account.

Sentence indication in Victorian proceedings: Discussion

The framework for the conduct of indictable proceedings

The Crimes (Criminal Trials) Act 1999 (Vic) and the Case List Management System

Current criminal procedure is based on the processes introduced in the Crimes (Criminal Trials) Act 1999 
(Vic), which came into effect on 1 September 1999. It refined and consolidated the processes developed 
to prepare for criminal trial. It was intended ‘to improve trial procedures by empowering the judiciary to 
effectively manage cases, enable the issues in dispute to be defined prior to the trial commencing, and 
also to facilitate productive discussions between the parties’.206 This legislation introduced the directions 
hearings and case conferences that are currently employed to resolve administrative and evidentiary 
issues in advance of the trial. 

To give effect to the Crimes (Criminal Trials) Act 1999 (Vic), the County Court introduced the Case 
List Management System (CLMS), which provided guidelines for the conduct of case conferences and 
directions hearings. The defendant is arraigned at the First Directions Hearing,207 after which the matter 
proceeds to a Case Conference and, if considered necessary, a Subsequent Directions Hearing. 

Since 2002/03, the County Court has piloted a system of ‘cylinders’ for case management. The ‘Six 
Cylinder System’ was aimed at ‘examining whether criminal trials can be dealt with more expeditiously if 
they are managed intensively by the trial judge’. Each participating judge is allocated a cylinder of cases 
at random and the judge is responsible for calendaring the matters from commencement in the County 
Court through to the trial. A formal evaluation of the pilot has revealed the benefits in productivity that 
flow from judges handling their own lists, but also the difficulties of maintaining sufficiently flexible listing 
to capitalise on these benefits across the criminal jurisdiction.208 

204 Weatherburn, Matka and Lind (1995) above n 184, 21.
205 For a discussion of the case law on appeal see John Willis, ‘The Sentence Indication Hearing’ (1997) 7 

Journal of Judicial Administration 98; Byrne (1995) above n 22, 209.
206 Crimes (Criminal Trials) Act 1999 (Vic), s 1.
207 Chief Judge, County Court of Victoria, Practice Note No. 1 of 1999 (PNCR1-1999) and Practice Note No. 1 

of 2000 (PNCR 1-2000).
208 County Court of Victoria, Annual Report: 2002/03 and Annual Report: 2003/04.
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In recent years, the County Court has also introduced specialist lists to manage sexual offences and 
complex fraud offences, with a view to resolving as many issues as possible pre-trial.209 These lists are 
managed by a judge who is responsible for overseeing the allocation of cases and supervising the case 
flow within the list.

In the Supreme Court, the Criminal Trial Listing Directorate manages criminal cases, providing a listing 
service for Supreme Court cases and providing administrative support and advice. An officer of the 
Directorate convenes a case conference to ensure that the case is ready for trial. When a matter is 
ready to proceed, it is assigned a date and a final directions hearing is scheduled.210  In 2004, the Chief 
Justice introduced a pilot Final Directions hearing in the Criminal Division of the Supreme Court to 
finalise arrangements for trials approximately one week before the trial date.211 

In 2006, the first of a series of Acts designed to reform the statutory framework for criminal procedure 
was passed. The Courts Legislation (Jurisdiction) Act 2006 (Vic) established a new framework for 
committals and summary procedure. In relation to summary procedure, it outlined the criteria to which 
the court must have regard when determining whether an indictable offence may be tried summarily and 
broadened the range of offences that may be tried summarily.212 

This legislation also introduced new procedures for the management of committal hearings. New s 4A 
of Schedule 5 of the Magistrates’ Court Act 1989 (Vic) authorises the court to hold a committal case 
conference, allows the parties to file a joint case direction notice and abolishes the post-committal 
conference. The new (pre-committal) case conference may be held on the date of the committal mention 
and requires the attendance of the defence and informant’s legal representatives.

Characteristics of defendants’ plea decisions

Measures which are designed to bring about an earlier indication of a guilty plea may need to take 
account of the different patterns of decision-making that characterise defendants to each of the main 
offences.

Figure 9 presents the changes in plea decisions for all defendants involved in indictable proceedings 
finalised in the County Court. The most significant trends revealed here are the changes in the reserved 
and not guilty pleas. Of the 885 pleas reserved at the commencement of proceedings, 687 ultimately 
resolved in guilty pleas, and only 166 resolved into decisions to contest the charges (‘not guilty’ pleas 
and matters described as ‘defended’). Similarly, of the 617 defendants who initially entered a plea of not 
guilty, 241 ultimately changed their plea to guilty, while only 287 (less than half) continued to defend the 
charges.

209 Chief Judge, County Court, Practice Note No 1 of 2005. Sexual Offences List.
210 Chief Justice of Victoria, Practice Direction, Pegasus Two –1998, 3 August 1998. The Supreme Court 

introduced a revised protocol for the conduct of criminal trials. In 1998, the Chief Justice issued ‘Pegasus 
Two’, a new protocol ‘for the more efficient conduct of criminal jury trials’. Pegasus Two was designed to 
ensure that no unnecessary witnesses were called, and that jury trials proceeded without interruption. 
Counsel who would be appearing at the trial were required to attend a Pegasus Two hearing, conducted 
outside court hours, intended to ensure that the parties would compile and exchange the relevant 
documentation and identify the witnesses required and the agreed and disputed matters in advance of the 
trial

211 Chief Justice, Supreme Court of Victoria, Practice Note No 1 of 2004–Final Directions, 7 April 2004, 
commencing 3 May 2004.

212 Clause 22, replacing s 53(1A) in the Magistrates’ Court Act 1989 (Vic). 
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Figure 9:  Defendants finalised in the higher courts by plea commencement and finalisation of 

proceedings 2004/05

Guilty
965

Guilty – 944

Not guilty – 4
Defended – 10

Not adjudicated* – 5
Withdrawn – 2

Not guilty
617

Guilty – 241

Not guilty – 167
Defended – 120

Not adjudicated* – 11
Withdrawn – 78

Reserved
885

Guilty – 687

Not guilty – 74
Defended – 92

Not adjudicated* – 9
Withdrawn – 23

*Includes cases where defendant died, absconded or was unfit to plead 

Source:  County Court of Victoria (unpublished). 

An appreciation of the reasons for changes in plea during the higher court processes could identify the 
types of matters in which sentence indication could have the greatest potential benefit. Table 15 below 
shows changes in reserved pleas entered at the commencement of proceedings in the higher courts 
and finalisation of the proceedings for selected offences. The available data suggests that defendants in 
each of the main offence groups–illicit drug offences, robbery, fraud, sexual assault, burglary/breaking 
and entering, and assault–have characteristic plea behaviour. Defendants to drug charges have the 
highest rate of resolution from reserved to guilty plea (94 per cent), while the lowest rate is for defendants 
to assault charges (73 per cent). 
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Table 15:  Reserved pleas resolving to guilty pleas between commencement and final plea, County 

Court of Victoria, 2004/05

Reserved pleas at 
commencement

Final guilty plea entered

Offence group
No. % Pleas at commencement  

resolving to guilty pleas 
at final stage

% pleas reserved at 
commencement to guilty pleas 

at final stage

Illicit drug offences 145 46% 136 94%

Robbery 98 28% 86 88%

Fraud 29 38% 25 86%

Sexual assault and related 
offences

123 33% 100 81%

Unlawful entry with intent, 
burglary, break and enter

139 42% 108 78%

Assault 268 45% 196 73%

 
Source: County Court (unpublished).

Figure 10 shows changes in plea decisions from the commencement of proceedings in the higher 
court to the final plea entered for each of six offence groups. The first column in each chart shows the 
proportion of guilty and ‘all other’ (not guilty or reserved) pleas entered initially. The second column in 
each chart shows the number and proportion of guilty and ‘all other’ pleas entered as the final plea.



2.3  S
entence indication in indictable proceedings

82         Sentence Indication and Specified Sentence Discounts Discussion Paper

Figure 10:   Plea entered at commencement and finalisation of proceedings in the higher courts for 

selected offence types, 2004/05
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These charts reveal not only the significant number and proportion of pleas that change after the 
commencement of proceedings in the higher court, but also the differences between ‘plea behaviour’ of 
defendants, according to the type of offence involved. 

Source:  County Court of Victoria (unpublished). 

There are some clear differences in the plea behaviour of defendants for the six offence groups. The 
timing of defendants’ plea decisions appears to vary according to the nature of the offence group. 

•	 Cases involving robbery and fraud seem to have a higher rate of early guilty pleas than those 
involving sexual and assault offences. 

•	 Cases involving illicit drugs, assault and sexual assault exhibited the greatest proportion of 
defendants changing their pleas to guilty between the commencement and finalisation of 
proceedings. 

•	 Whereas a relatively high proportion of those who reserve their plea to sexual offences and 
assaults ultimately contest the charges, virtually all defendants who reserve their plea in fraud, 
drug, robbery and break and enter offences ultimately enter a plea of guilty. 

From the viewpoint of case management, the cases with the greatest potential to be assisted by 
sentence indication would be those with the highest proportion of final guilty pleas. The data available 
suggests that cases involving fraud, drug, robbery and unlawful entry/burglary/break and enter offences 
have the highest proportion of defendants entering a final guilty plea. Within these offence groups, it 
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is also relevant to consider what types of matters register the greatest change in plea decisions after 
commencement in the higher court. It would appear that matters involving drug offences show the 
greatest prospect of resolution between commencement and final plea, followed by unlawful entry and 
fraud offences.

By contrast, a relatively high proportion of defendants charged with offences against the person, 
especially sexual offences and assault, enter a final plea of not guilty or otherwise elect to defend the 
case. Perhaps as a group, these cases may be the least amenable to pre-trial resolution. However, 
these cases are ones in which there is a victim and in which early resolution would bring clear, albeit 
intangible benefits to the participants in the proceedings. 

The characteristics of plea decisions that are illustrated in these charts bear out the experience 
documented by the New South Wales Judicial Commission in its preliminary evaluation of the pilot 
sentence indication scheme, that is,  proceedings relating to drug offences are those most likely to be 
affected by the provision of sentence indication.

Legal, procedural and evidentiary issues

Preliminary consultation on the theoretical framework for the provision of sentence indication in indictable 
proceedings revealed four aspects of the application of the sentence indication process to indictable 
proceedings that raise legal and evidentiary issues:

•	 what constitutes an ‘agreed basis’ for the request for and provision of an indicative sentence; 

•	 how should material submitted for the sentence indication hearing be treated in the event that 
the matter nevertheless proceeds to trial;

•	 how specific the sentence indication should be in relation to the likely sentence; and

•	 what legal consequences follow when a guilty plea is entered after a sentence indication 
hearing and the sentence imposed differs from the indicative sentence.

What constitutes an ‘agreed basis’ for a sentence indication?

Resolving disputed issues to the point where there is an agreement on the charges to be prosecuted 
and the admissions made is a vital pre-requisite for the provision of sentence indication. However, 
reaching agreement on these matters may also be a sticking point in some contested proceedings. 

In England and Wales, an agreed written basis of plea must be prepared before a sentence indication 
will be provided. Supporting guidelines establish the expected role of the prosecution in achieving such 
agreement. In New South Wales a judge was able to give a sentence indication in relation to an offence 
charged ‘or to another or a lesser offence arising out of the same circumstances’.213

How should materials required for sentence indication be treated in an ensuing trial?

There are evidentiary hurdles to be overcome before parties will be comfortable with tendering in open 
court at a sentence indication hearing, materials that would be prejudicial to that party if the matter 
proceeded to trial. For example, Victim Impact Statements and reports relating to the defendant’s 
circumstances are generally not prepared/submitted until after the case has been finalised by a guilty 
plea/finding.

In order to provide a sentence indication the court must have at its disposal materials that are relevant 
in determining a sentence. These would ordinarily include the defendant’s prior criminal history, a Victim 
Impact Statement, relevant pre-sentence reports, details of any rehabilitation that the defendant has 
undertaken or sought, and any materials that may be relevant to a defendant’s plea in mitigation.  

213 Byrne (1995), above n 22, 209.
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Some of these documents–notably the Victim Impact Statement and materials submitted by the 
defendant in mitigation–would generally not be prepared or provided until either a guilty plea had been 
entered or the trial had been concluded.  Providing this information in open court before a plea has been 
entered could expose the parties to the risk that material prejudicial to their cases is used in subsequent 
proceedings.  It would therefore be necessary to establish rules for the submission and use of materials 
on which a sentence indication is to be based. Some means of addressing this issue might be to:

•	 stipulate that the sentence indication hearing proceeds ‘without prejudice’ to the parties;

•	 permit a brief summary (instead of a full Victim Impact Statement, for example) to be tendered; 
or

•	 prohibit the use of the material in any subsequent proceedings (except in an appeal against 
sentence).

What are the legal implications of a departure at sentencing from the indicative sentence?

Actual and proposed sentence indication schemes typically provide no appeals against the sentence 
indication, but preserve the parties’ rights to appeal against sentence. However, the provision of an 
indicative sentence raises the possibility of an appeal against a final sentence that departs materially 
from the sentence indication. 

The effectiveness of a sentence indication process will be diminished if the indication cannot be relied 
upon. However, provision may need to be made for the possibility that fresh material is available at the 
plea hearing which, if available earlier, might have caused the court to determine a different indicative 
sentence or to refuse to provide a sentence indication.  

During the operation of the NSW pilot scheme, a number of appeals against sentence were made. 
Issues arising at appeal included whether, and if so on what grounds, a court could depart from the 
indicative sentence in determining the actual sentence and whether the prosecution could maintain a 
right to appeal a sentence that had been imposed after a plea of guilty was entered following a sentence 
indication hearing. 

Under the English provisions (s 20A(3) of the Magistrates’ Court Act 1980), where an indication has 
been given and a guilty plea entered accordingly, a court may not impose a custodial sentence unless 
this was indicated in the sentence indication. Otherwise, however, (s 20A(4)), an indication of sentence 
shall not be binding on any court, and no sentence may be challenged or be the subject of appeal in any 
court on the ground that it is not consistent with an indication of sentence.  

In New South Wales, the Practice Direction issued for the pilot sentence indication process specified:

The indicative sentence is intended to bind the judge who formulated it, if the facts and other 
relevant material adduced for the purpose of the indication hearing are not altered when the 
case comes up for sentence. Should these be altered on the hearing by reason of different or 
additional material being adduced at the hearing, the judge may decide to impose a lesser or a 
greater sentence. In the latter case, the accused would be advised of the new sentence. If he 
did not wish to accept that sentence, he would be entitled to change his plea to ‘not guilty’ and 
go to trial before another judge’.214

The New South Wales sentence indication process generated a number of appeals, many of which 
related to departures from the indicative sentence or the leniency of sentences that provided significant 
reductions for guilty pleas entered at or after the sentence indication hearing. While an analysis of the 
main sentencing issues raised on appeal is beyond the scope of this paper, it is relevant to consider 
the extent of the risk that such a process may pose to the certainty and finality of the sentencing 
decision.215

214 Chief Judge, NSW District Court, Practice Note (at the Parramatta District Court), December 1992.
215 For a discussion of these issues see Byrne (1995) above n 22, 209.
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A draft Protocol for sentence indication in indictable proceedings

In the course of this reference, a draft protocol for a sentence indication scheme in indictable proceedings 
was developed to stimulate discussion of the many legal, administrative and evidentiary issues that 
would need to be addressed if a formal sentence indication process were introduced. It is reproduced 
below.

The request for a sentence indication

1. The defendant (or his/her legal representative) may request a sentence indication. A judge 
may enquire of the parties whether a sentence indication would be of assistance.

2. The defendant must be present either personally or by video-link and must be represented by 
a legal practitioner when the sentence indication is sought.

The court’s discretion to grant or refuse a request for sentence indication

3. The court may provide or refuse to provide an indicative sentence. A sentence indication will 
not be provided unless the court is satisfied that it has at its disposal all the material required 
to determine the sentence that would be imposed in the event of a guilty plea being entered at 
this stage of proceedings.

The content of the sentence indication

4. A sentence indication should state the type of sentence/order that would be made and the 
maximum penalty that would be imposed in the event of a guilty plea being entered at that 
stage of the proceedings.

The forum for the sentence indication

5. The sentence indication must be sought and given in open court. Proceedings at a sentence 
indication hearing will be on the record.

6. The court may make a suppression order in relation to a hearing at which a sentence 
indication is sought and/or given.

The effect of the sentence indication where the matter is resolved by a guilty plea

7. If the court has provided a sentence indication and the defendant indicates his/her intention to 
plead guilty at the first available opportunity thereafter, the sentence indication is binding on 
the court.

The effect of the sentence indication where the matter proceeds to trial

The following guidelines would apply if the court provides the indication and the defendant does not 
plead guilty at the first available opportunity thereafter:

8. The sentence indication is not binding on the court.
9. Nothing used in the sentence indication hearing can be used in the trial. Nothing said by or 

on behalf of a defendant at a sentence indication hearing, and no failure by a defendant to 
answer a question at such a hearing, shall be used in any subsequent hearing or made the 
subject of any comment at that hearing.

10. A judge who conducts a hearing at which a sentence indication is sought and provided must 
not hear the trial except with the consent of the parties.

Appeal rights

11. The prosecution and defendant retain their rights to appeal against sentence.
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Integrating sentence indication with indictable criminal procedure

Establishing a framework for sentence indication would require not only legislative reform to support this 
function of the court, but also changes to the systems used to manage the criminal caseload, especially 
in the indictable jurisdiction. 

Paradoxically, the more complex the matter, the more difficult it will be to establish a workable sentence 
indication process, although the immediate benefits to be gained from a single early plea of guilty are 
probably greater. The more serious and complex the case, the more difficult it will be to establish a 
process that permits an indicative sentence to be provided without affecting the legal rights of the parties 
and the procedural fairness of the proceedings. 

It may prove difficult, if not impossible, to establish a single framework that could offer sentence indication 
in all contested criminal proceedings. This Paper therefore canvasses a proposal to provide statutory 
authority for the provision of sentence indication in the summary jurisdiction and examines the issues 
and options relevant in determining the feasibility of introducing a formal sentence indication process in 
the higher courts.

Statutory requirements of sentence indication

The sentence indication schemes developed in New South Wales and England and Wales were governed 
by a combination of statutory provisions and supplementary guidelines. The Criminal Procedure 
(Sentence Indication) Amendment Act 1992 (NSW)216 provides statutory authority for sentence indication, 
authorising the Chief Judge to determine the procedural features of the scheme. This was done through 
a series of Practice Notes that outlined the sentence indication process and the rules governing the 
conduct of the hearings.217 By contrast, the English Criminal Justice Act 2003 provided explicit direction 
on the conduct of the hearing at which sentence indication could be sought and provided.

In New Zealand, on the other hand, there is no statutory authority for the provision of sentence indication 
at callovers in indictable proceedings; the court relies on its inherent jurisdiction to manage its business. 
The New Zealand Law Commission considered whether it would be desirable to provide statutory 
underpinning for the sentence indication and sought the views of judicial officers and practitioners on 
this issue. The evaluation concluded that the process was sufficiently regulated by practice directions 
and the statutory requirements that governed the preparation and filing of documents and decided that 
it was not necessary to legislate for this purpose.

Unlike New Zealand, Victorian courts would require statutory authority to provide sentence indication 
in indictable proceedings. The leading Victorian case, R v Marshall would prevent sentence indication 
being provided informally in indictable proceedings. Establishing clear statutory authority would also 
assist in guiding the courts as to legal consequences of a sentence indication hearing, and especially 
the application of any provisions for a reduction in sentence for a guilty plea.

The experience of the New South Wales District Court has revealed the importance and the complexity 
of establishing a process for the listing of sentence indication matters and the allocation of cases. 
Similarly, the English Goodyear guidelines, on the factors relevant in determining a request for sentence 
indication, the circumstances in which it might be provided and the content of such an indication are all 
matters on which it would be appropriate and desirable to have guidance.

216 The full text of the relevant legislation is provided in Appendix 2.
217 The first Practice Note is reproduced in Appendix 2.
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If sentence indication were to be offered in indictable proceedings in this state, it would need to be 
supported by the Practice Notes and guidelines along the lines of those developed by the District Court 
in New South Wales and the English Court of Appeal.

Administrative implications

The sentence indication process prevents a judge who has presided over the sentence indication 
hearing from hearing the trial, should the defendant elect to contest the matter. In New Zealand, where 
sentence indication for indictable matters is only available in one court, this requirement does not create 
significant procedural challenges, and in England and Wales, where sentence indication is available 
within an allocated hearing, the provision of sentence indication has fewer procedural repercussions. 

However, in New South Wales, the need to ensure that sentence indication judges were not allocated 
to any ensuing trials created a procedural hurdle, especially for cases dealt with on circuit or at small 
regional courts. In metropolitan courts judges who were allocated to sentence indication hearings, which 
were listed with arraignments, did not preside over trials. The larger metropolitan courts streamed all 
sentence indication hearings to certain designated judges.

However, in regional areas the process was more complex, because the courts did not have enough 
judges to allocate a judge exclusively to hear arraignments and sentence indications on a particular 
circuit. Typically a judge would be assigned to a circuit and would hear all matters arising in that court. It 
was therefore difficult to arrange for sentence indication and trials to be available at the same regional 
court on circuit. 

In order to provide sentence indication in matters dealt with on circuit the Chief Judge directed that the 
sentence indication would be heard at a nearby court, rather than at the court where the trial was listed 
to proceed. If an accused requested a sentence indication in a matter which was committed for trial in a 
regional court, the judge presiding over the arraignment (at which the request would generally be made) 
would refer the indication to a nearby court, so that the trial could still be listed at the regional centre. 
Otherwise, the request for sentence indication would be sent to the central registry of the District Court 
in Sydney, where it would be allocated to a regional centre.

Case management has, in recent years, tried to establish continuity and certainty of forum, by allocating 
cases as early as possible and thereby enabling the judge who will be hearing the trial to take responsibility 
for pre-trial case management. In Victoria, for example, the introduction of ‘cylinders’ and the creation of 
specialised lists have provided certainty of forum and continuity of case management with demonstrably 
improved results. It is therefore worth considering whether, by introducing a special sentence indication 
list, some of the advantages gained by these initiatives in case management might be diminished. 

Question 11

Should Victoria introduce a sentence indication scheme for indictable offences following the approach 
in the draft protocol?
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Appendix 1: Data

Methodology

The Council drew on a variety of data sources to undertake its research on sentence indication. The 
following discussion outlines these data sources and limitations, and the methodology used to extract 
the statistical information presented in this report. 

Information on case load, duration and outcome was primarily sourced from the Australian Bureau of 
Statistics (ABS) Criminal Courts Australia (cat. 4513.0). Information presented by the ABS is based on 
a count of individual people finalised by the courts as opposed to the number of cases (remembering 
that individual people may have multiple cases presented against them during the same financial 
year). The ABS applies unique counting rules and the figures reported may differ from those published 
elsewhere.   

The information sourced from the ABS was supplemented by caseload data obtained from each of the 
court’s annual reports. This information is based on a count of individual matters finalised at each court 
level and includes cases and applications determined by the court. 

More detailed information on hearing types and plea rates for the Magistrates’ Court was sourced from 
an internal database of sentencing outcomes maintained by Court Services, Department of Justice. 
This information, unlike the ABS data, is based on a count of consolidated cases. This data source was 
used to provide more detailed information on hearing types and plea rates. It is important to note that 
information on plea rates and hearing types is only indicative because the case management system 
does not record this information consistently.  

More detailed information on the timing of guilty pleas and method of finalisation for the higher courts 
was obtained from three sources. The internal case management system of the County Court was used 
to provide broad information on the timing of guilty pleas according to the stage of proceedings. This was 
supplemented by information from the Office of Public Prosecution (OPP) Annual Report 2004/05. 

Detailed information on offence types and the timing of defendants’ plea decisions was extracted by 
the Council from an unpublished data file prepared by the higher courts. The Council tracked the plea 
decisions of each person finalised in the higher courts during 2004/05. In tracking the plea decisions of 
each defendant, unique counting rules were applied, with the result that these figures may differ slightly 
from statistics published elsewhere. 

Plea information entered during the course of these proceedings reveals the number and proportion of 
guilty pleas entered at two stages in the process: the commencement of proceedings in the higher court 
and the final plea. For this inquiry the initial and final plea data have been examined to indicate:

•	 firstly, by tracking plea changes during the course of the proceedings, when and how reserve 
pleas were finalised; and

•	 secondly, by interrogating the data to find out which initial pleas subsequently changed to 
guilty pleas, when and how often initially defended matters were resolved by a guilty plea.

Offence based statistics were calculated according to the offence categories described in the ABS’ 
Australian Standard Offence Classification (cat. 1234.0). Please refer to this publication for further 
information on the specific offence types captured by the analysis.

The data presented in this report represent the best available source of information on the course 
of criminal proceedings and, despite some limitations on completeness or accuracy, they have been 
included here as a guide to the trends that are emerging. Further information on the data sources and 
methodology employed can be accessed by contacting the Council. 
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Supplementary Tables

Table 16:  Adjudicated defendants by duration of proceedings, Magistrates’ Court of Victoria, 2002/03-

2004/05

Total adjudicated defendants
2002/03 2003/04 2004/05

No. No. No.

Under 6 weeks 51,901 46,975 49,932

Between 6 and 13 weeks 14,659 14,990 15,918

13 and under 20 weeks 6,611 6,558 7,334

20 and under 26 weeks 3,070 2,995 3,331

26 and under 39 weeks 3,018 2,861 3,053

39 and under 52 weeks 1,703 2,228 1,958

52 weeks and over 1,296 1,502 1,588

Total 82,267 78,109 83,114

Total adjudicated 

defendants

2002/03 2003/04 2004/05

% cumulative % % cumulative % % cumulative %

Under 6 weeks 63% 63% 60% 60% 60% 60%

6 and under 13 weeks 18% 81% 19% 79% 19% 79%

13 and under 20 weeks 8% 89% 8% 88% 9% 88%

20 and under 26 weeks 4% 93% 4% 92% 4% 92%

26 and under 39 weeks 4% 96% 4% 95% 4% 96%

39 and under 52 weeks 2% 98% 3% 98% 2% 98%

52 weeks and over 2% 100% 2% 100% 2% 100%

Total 100% 100% 100% 100% 100% 100%

Source, Australian Bureau of Statistics, Criminal Courts (cat. 4513.0) 

Table 17:  Adjudicated defendants by outcome, Magistrates’ Court of Victoria, 2001/02 –2004/05

Outcome 2001/02 2002/03 2003/04 2004/05

Guilty 97,004 79,196 75,370 79,921

Acquitted 3,240 3,071 2,739 3,193

Total adjudicated 100,244 82,267 78,109 83,114

% Guilty 97% 96% 96% 96%

Source: Australian Bureau of Statistics, Criminal Courts Australia (cat.4513.0)
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Table 18:  Adjudicated defendants by duration of proceedings, higher courts, 200/02 to 2004/05

Total adjudicated defendants
2001/02 2002/03 2003/04 2004/05

No. No. No. No.

Under 13 weeks 407 461 564 413

13 & under 26 weeks 628 572 608 705

26 & under 39 weeks 339 354 475 454

39 & under 52 weeks 231 243 299 313

52 weeks and over 290 360 482 422

Total 1,895 1,990 2,428 2,307

Total adjudicated defendants

2001/02 2002/03 2003/04 2004/05

% cum % % cum % % cum % % cum %

Under 13 weeks 21% 21% 23% 23% 23% 23% 18% 18%

13 & under 26 weeks 33% 55% 29% 52% 25% 48% 31% 48%

26 & under 39 weeks 18% 73% 18% 70% 20% 68% 20% 68%

39 & under 52 weeks 12% 85% 12% 82% 12% 80% 14% 82%

52 weeks and over 15% 100% 18% 100% 20% 100% 18% 100%

Total 100% 100% 100% 100% 100% 100% 100% 100%

Source, Australian Bureau of Statistics, Criminal Courts (cat. 4513.0) 
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Table 19:  Defendants finalised at Contest Mention hearings and by guilty outcome, Magistrates’ Court 

of Victoria, 1996/97–2005/06

Guilty outcomes 

as % of hearing 

at which it was 

entered

1996/97 1997/98 1998/99 1999/00 2000/01 2001/02 2002/03 2003/04 2004/05 2005/06

Mention 

hearings

74,330 72,178 63,846 58,902 52,236 50,613 46,187 45,809 45,289 46,124

Guilty pleas 

recorded

45,059 45,491 40,103 37,653 34,054 31,508 26,469 24,249 23,425 22,672

Guilty outcomes 

(pleas) as % 

of mention 

hearings

61% 63% 63% 64% 65% 62% 57% 53% 52% 49%

Contest 

Mention 

hearings

3,557 4,399 4,408 4,604 4,622 4,892 5,542 6,097 5,765 5,983

Guilty pleas 

recorded

3,088 3,794 3,634 3,848 3,617 3,649 3,906 4,238 3,971 3,914

Guilty outcomes 

as % of Contest 

Mention 

hearings

87% 86% 82% 84% 78% 75% 70% 70% 69% 65%

Contested 

hearings

15,669 16,033 13,693 12,501 11,860 11,201 9,104 5,756 5,994 5,373

Guilty pleas 

recorded

10,848 11,064 9,510 9,052 8,732 8,018 5,717 2,254 2,327 1,985

Guilty 

outcomes as 

% of contested 

hearings

69% 69% 69% 72% 74% 72% 63% 39% 39% 37%

Source: Magistrates’ Court (unpublished)

Table 20:  Adjudicated defendants, Victorian higher courts,1996/97–2004/05

1996/97 1997/98 1998/99 1999/00 2000/01 2001/02 2002/03 2003/04 2004/05

Defendants 

adjudicated

1,510 1,634 1,777 2,111 2,074 1,895 1,990 2,426 2,307

Source: Australian Bureau of Statistics, Criminal Courts Australia (cat.4513.0)
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Table 21:  Defendants finalised by method of finalisation, County Court of Victoria, 2002/03–2005/06

Year

Plea of guilty Trial turned plea 

of guilty

Trial–

acquittal

Trial–

conviction

Other Total

No. No. No. No. No. No.

2002/03 1,431 124 118 129 105 1,907

2003/04 1,794 167 175 211 154 2,501

2004/05 1415 277 214 193 120 2,219

2005/06 1,452 297 183 211 151 2,294

% % % % % %

2002/03 75% 7% 6% 7% 6% 100%

2003/04 72% 7% 7% 8% 6% 100%

2004/05 64% 12% 10% 9% 5% 100%

2005/06 63% 13% 8% 9% 7% 100%

Source: County Court (unpublished)

Table 22:  Guilty pleas entered pre-trial or listed as trials  by stage at which plea was entered, Victorian 

higher courts, 1997/98–2004/05

Year 1997/98 1998/99 1999/2000 2000/01 2001/02 2002/03 2003/04 2004/05

Guilty pleas 

pre-trial

58% 59% 64% 66% 68% 68% 61% 57%

Guilty pleas 

listed as trials 

7% 6% 7% 6% 5% 6% 10% 10%

Total guilty 

pleas as % of 

disposals

65% 65% 70% 72% 73% 74% 70% 67%

Source: Office of Public Prosecutions, Annual Report 2004/05
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Table 23:  Cases finalised by a guilty outcome by stage at which plea was entered, County Court of 

Victoria, 2005/06

Stage of proceedings No. %

Committal 882 50%

Call over 10 1%

Case Conference 372 21%

Directions 72 4%

After Directions 114 7%

Door of Court 258 15%

During Trial 41 2%

Total guilty outcomes 1,749 100%

Total Disposed 2,294

Source: County Court (unpublished)

Table 24:  Sentence outcomes by method of finalisation, Victorian higher courts, 2004/05.

Method of 

Finalisation 

(NCCSU)

Custodial 

(imprisonment, 

ICO)

Suspended 

sentence

Community 

supervision or 

work order

Fine  

(nominal 

penalty)

Good 

behaviour 

bond/ 

recognisance 

order

Not applicable 

and unknown

Guilty plea 69% 20% 7% 1% 2% 1%

Guilty finding 78% 14% 4% 2% 1% 1%

Other 1% 0% 0% 0% 0% 98%
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Appendix 2: Guidelines on sentence indication

New Zealand

Guidelines for Status Hearings (Judge Buckton’s Guidelines for the Auckland District Court)

1. A sentence indication will be given only if asked for by the Defendant.

2.  An indication will not be given unless the Judge has the Police summary of facts and the list of 
previous convictions and, where appropriate, a Victim Impact Report.

3.  The defence cannot be compelled to disclose anything, but can give the Judge such material 
as it wishes.

4.  The Judge is not bound by the indication if, after it is given, fresh evidence shows that the 
indication is inappropriate.

5.  The indication will be limited to the type of sentence which the Judge thinks appropriate, 
that is, imprisonment, periodic detention, community service, or an essentially rehabilitative 
sentence such as community programme or supervision.

6. If the indication is not accepted, no record of it will be kept on the file to come before the trial 
or sentencing Judge.

7. Sentencing Judges will not be told by counsel of the Judge’s indication, and if told will ignore 
the indication.

New Zealand Law Commission, Criminal pre-trial processes: Justice through Efficiency, Report 89  
(2005), pp xxi-xxiii (Recommendations)

The Summary Jurisdiction: Status Hearings

We support the giving of sentence indications, and believe they ought to be formally recognised in 
statute and made more consistent in practice. We recommend that: 

•	 an indication should specify the likely type and quantum of penalty if the defendant were to 
be convicted following a defended hearing or trial, compared with the type and quantum of 
penalty that will be imposed if the defendant pleads guilty now. 

•	 Section 9(2)(b) Sentencing Act 2002 should be amended to make explicit that the sentencing 
discount available for an early guilty plea should be greatest when that plea is entered at the 
first reasonably available opportunity, and should be progressively reduced thereafter.” (p xxi)

Recommendation 48
Status hearings should only be held:

•	 where either party or the judge thinks that judicial intervention would be in the interests of 
justice, to facilitate a resolution of the case or to manage it better; or 

•	 to provide a sentence indication on the request of either party. 

Recommendation 49
While some judges are better suited to conducting status hearings than others, specialist judges should 
not be appointed for this purpose. The selection of judges should be a matter for courts’ rostering 
practice. 

Recommendation 50
Rules should provide for the giving of sentence indications as follows: 

•	 There should be judicial discretion to give a sentence indication when requested by either 
prosecution or defence counsel. The judge may ask counsel whether a sentence indication is 
sought.
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•	 Complainant information upon which a sentence indication is based should be derived from a 
properly prepared victim impact statement. 

•	 An indication may be given subject to information still to be provided by way of a pre-sentence 
report or victim impact statement. However, it should be confined to a sentence range or not 
given at all if the sentence is likely to be significantly affected by such a report or statement, or 
there is otherwise insufficient information. 

•	 An indication should generally specify: – 

•	 the likely type and quantum of penalty if the defendant were to be convicted following a 
defended hearing or trial (on the basis of the information currently available about the offence 
and the offender); and 

•	 the type and quantum of penalty that will be imposed if the defendant pleads guilty now. 

England and Wales

Magistrates’ Courts Act 1980, Sections 20 and 20A (as substituted by the Criminal Justice Act 2003, 
schedule 3, para. 6)

Magistrates’ Courts Act 1980, Sections 20 and 20A

(as substituted by the Criminal Justice Act 2003, schedule 3, para. 6)

20 Procedure where summary trial appears more suitable

(1)  If the court decides under section 19 above that the offence appears to it more suitable for 
summary trial, the following provisions of this section shall apply (unless they are excluded by 
section 23 below).

(2)  The court shall explain to the accused in ordinary language-

(a)  that it appears to the court more suitable for him to be tried summarily for the offence;

(b)  that he can either consent to be so tried or, if he wishes, be tried on indictment; and 
(c) in the case of a specified offence (within the meaning of section 224 of the Criminal 
Justice Act 2003), that if he is tried summarily and is convicted by the court, he may be 
committed for sentence to the Crown Court under section 3A of the Powers of Criminal 
Courts (Sentencing) Act 2000 if the committing court is of such opinion as is mentioned in 
subsection (2) of that section.

(3)  The accused may then request an indication (“an indication of sentence”) of whether a 
custodial sentence or non-custodial sentence would be more likely to be imposed if he were to 
be tried summarily for the offence and to plead guilty.

(4)  If the accused requests an indication of sentence, the court may, but need not, give such an 
indication.

(5) If the accused requests and the court gives an indication of sentence, the court shall ask the 
accused whether he wishes, on the basis of the indication, to reconsider the indication of plea 
which was given, or is taken to have been given, under section 17A or 17B above.

(6)  If the accused indicates that he wishes to reconsider the indication under section 17A or 17B 
above, the court shall ask the accused whether (if the offence were to proceed to trial) he 
would plead guilty or not guilty.

(7)  If the accused indicates that he would plead guilty the court shall proceed as if-

(a) the proceedings constituted from that time the summary trial of the information; and

(b) section 9(1) above were complied with and he pleaded guilty under it.
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(8)  Subsection (9) below applies where-

(a)  the court does not give an indication of sentence (whether because the accused does not 
request one or because the court does not agree to give one);

(b) the accused either-

(i)  does not indicate, in accordance with subsection (5) above, that he wishes; or

(ii)  indicates, in accordance with subsection (5) above, that he does not wish, to 
reconsider the indication of plea under section 17A or 17B above; or

(c)  the accused does not indicate, in accordance with subsection (6) above, that he would 
plead guilty.

(9)  The court shall ask the accused whether he consents to be tried summarily or wishes to be 
tried on indictment and-

(a)  if he consents to be tried summarily, shall proceed to the summary trial of the information; 
and

(b)  if he does not so consent, shall proceed in relation to the offence in accordance with 
section 51(1) of the Crime and Disorder Act 1998.

20A  Procedure where summary trial appears more suitable: supplementary

(1) Where the case is dealt with in accordance with section 20(7) above, no court (whether a 
magistrates’ court or not) may impose a custodial sentence for the offence unless such a 
sentence was indicated in the indication of sentence referred to in section 20 above.

(2)  Subsection (1) above is subject to sections 3A(4), 4(8) and 5(3) of the Powers of Criminal 
Courts (Sentencing) Act 2000.

(3)  Except as provided in subsection (1) above-

(a)  an indication of sentence shall not be binding on any court (whether a magistrates’ court 
or not); and 

(b)  no sentence may be challenged or be the subject of appeal in any court on the ground 
that it is not consistent with an indication of sentence.

(4)  Subject to section 20(7) above, the following shall not for any purpose be taken to constitute 
the taking of a plea-

(a)  asking the accused under section 20 above whether (if the offence were to proceed to 
trial) he would plead guilty or not guilty; or

(b)  an indication by the accused under that section of how he would plead.

(5)  Where the court gives an indication of sentence under section 20 above, it shall cause each 
such indication to be entered in the register.

(6)  In this section and in section 20 above, references to a custodial sentence are to a custodial 
sentence within the meaning of section 76 of the Powers of Criminal Courts (Sentencing) Act 
2000, and references to a non-custodial sentence shall be construed accordingly.
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 R v Goodyear: Guideline judgment on sentence indication

R v Goodyear, [2005] EWCA Crim 888; Synopsis extracted from ‘Indication of Sentence’ in Sentencing 
Guidelines Council, Guideline Judgments - Case Compendium (2005)

A judge is no longer prohibited from giving an indication of sentence in advance of a guilty plea, subject 
to the following guidance:

A judge should indicate sentence only if requested by the defendant but may remind the defence 
advocate of the defendant’s entitlement. If the defendant is unrepresented the judge and prosecuting 
counsel should avoid informing the defendant of his or her right as it might be perceived as improper 
pressure.

An indication should not normally be sought or provided until there is an agreed, written basis of plea.

Any advance indication of sentence should normally be confined to the maximum sentence if a plea of 
guilty were tendered at the stage at which the indication is sought. 

A judge is not obliged to give an indication and may refuse to do so without giving reasons. Reasons for 
his refusal to do so may include the belief that doing so would place the defendant under unfair pressure 
to plead guilty or that the request is a tactical ploy by the defendant. 

If a guilty plea is tendered by the defendant after an indication of sentence but the judge suspects that 
the defendant had been intending to plead guilty anyway and that the request for the sentence was 
made for tactical reasons the judge may consider that the plea was not made at the first reasonable 
opportunity.  

An indication is binding on the judge and any other judges who become involved in the case.

If the defendant pleads not guilty the indication ceases to have effect.

The prosecuting counsel may remind the judge of this guidance and may ask whether the judge is in 
possession of all the relevant material pertaining to the prosecution’s case.
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Australian Law Reform Commission 
 
Same Crime, Same Time (2006): Recommendations relating to sentence discounts and sentence 
indication

11. Discounts and Remissions 
11–1 Federal sentencing legislation should provide that, where a court discounts the sentence of a 

federal offender for pleading guilty or for past or promised future cooperation, the court must 
specify the discount given, whether by way of reducing the quantum of the head sentence 
or the non-parole period or by imposing a less severe sentencing option. The amount of the 
discount, if any, should be left to the court’s discretion.

11–2 Federal sentencing legislation should provide that in determining whether to discount the 
sentence of a federal offender for pleading guilty, and the extent of any discount, the court 
must consider the following matters:

(a) the degree to which the plea of guilty objectively facilitates the administration of the 
federal criminal justice system; and

(b) the objective circumstances in which the plea of guilty was made, including:

(i) whether the offender pleaded guilty at the first reasonable opportunity to do so;

(ii) whether the offender had legal representation; and

(iii) whether, as a result of negotiations between the prosecution and the defence, the 
offender was charged with a less serious offence because of the guilty plea.

15. A Sentence Indication Scheme
15–1 Federal sentencing legislation should make provision for a defendant in a federal criminal 

matter to obtain an indication of sentence prior to final determination of the matter. The 
procedures governing a sentence indication should be the subject of nationally consistent 
Rules of Court Practice Directions. The essential elements of such a scheme should include 
the following:

(a) an indication should be given only at the defendant’s request, with judicial discretion to 
refuse an indication;

(b) the timing of a sentence indication should be flexible, and Rules of Court or Practice 
Directions should specify the earliest point at which an indication can be sought.

(c) the defendant should be entitled to one sentence indication only;

(d) the court should issue standard advice before any indication is given, to the effect that 
the indication does not derogate from the defendant’s right to require the prosecution to 
prove its case beyond reasonable doubt;

(e) the indication should occur in the presence of the defendant and in open court, but if 
the indicated sentence is not accepted those proceedings must not be reported until 
conclusion of the matter;

(f) the proceedings of the sentence indication hearing must be transcribed or otherwise 
placed on the court record;

(g) the indication must be based on the same purposes, principles and factors relevant to 
sentencing and the same factors relevant to the administration of the criminal justice 
system that would apply to the passing of sentence;

(h) the indication should be limited to the choice of sentencing option and a general 
indication of severity or sentencing range;
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(i) the indication should be given only if there is adequate information before the court, and 
should not be given if the choice of sentencing option is likely to be materially affected 
by the contents of a pre-sentence report;

(j) in giving the indication, the court must take into account, but must not state, any 
discount that would be given to the defendant for pleading guilty at that stage of the 
proceedings;

(k) the defendant should be given a responsible opportunity to consult with his or her 
legal representative before deciding whether to enter a guilty plea on the basis of the 
indicative sentence;

(l) where the defendant accepts the indicative sentence, the judicial officer who gave the 
indication should be the one who passes sentence;

(m) where the defendant rejects the indicative sentence, the matter should be set for 
hearing or trial before another judicial officer, who should have no regard to the 
indicative sentence in passing any subsequent sentence; and

(n) the sentence indication should not be appellable but the rights of the prosecution and 
the defence to appeal against sentence, if one is imposed, should be retained.

New South Wales: Pilot sentence indication project 
 
Section 53 of the Criminal Procedure Act 1986 (NSW):

“(1)  A judge of the District Court may, on or before the arraignment of an accused person and on 
the person’s application, indicate at a sentence indication hearing the sentence the judge 
might give the person if, arraignment, the person were to plead guilty to the offence with 
which the person has been charged or to another, or a lesser offence arising out of the same 
circumstances.

(2)  For the purpose of conducting a sentence indication hearing, a judge is entitled to consider 
such material as would be available to the judge if the accused person had pleaded guilty and 
the judge were passing sentence on that person.”

‘Sentence Indication Procedure’ quoted in Donna Spears, Patrizia Poletti and Ian MacKinnell, Judicial 
Commission of New South Wales, Sentencing Indication Hearings Pilot Scheme (1994), 11

The procedure according to which the applications were to be dealt with and hearings conducted was 
outlined in the practice note. The procedure to be followed by an applicant to obtain a sentencing 
indication hearing is as follows – 

(1) Sentencing indications are requested by an applicant at or before arraignment. In Nicoladis 
it was held that “arraignment” means the first arraignment haring immediately following 
committal.

(2) The arraignment judge determines whether the application should be granted. If granted, 
the matter is set down for sentencing indication hearing. That hearing may be held before a 
designated sentencing indication judge (who is not listed to hear trial matters) or before the 
arraignment judge at the end of the arraignment list.

(3) At the indication hearing, the matter is heard as if it were an ordinary sentence proceeding. 
The requirements of procedural fairness and ordinary sentencing principles apply. The format 
is as follows – 

(i) The prosecution presents a draft indictment or indictments containing the subject 
charges (to which, if accepted, the accused will be required to plead); the prosecution 
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case on sentence usually comprising a statement of facts, copies of witness statements, 
a copy of committal transcripts, criminal antecedent report, details of the applicant’s 
liberty status and any relevant material in relation to co-offenders.

(ii) The defence then has an opportunity to present a case in mitigation which may include 
oral or written evidence by the applicant or other persons.

(iii) After hearing the evidence and submissions, the judge will provide an indicative 
sentence in relation to each charge. This may be done at the end of the hearing 
or stood over to another day. If consideration is being given to the imposition of a 
community service order or that a custodial sentence be served by way of periodic 
detention, the hearing may be stood over so that that a suitability report can be had and 
obtained.

(iv) The sentencing indication judge has a discretion to allow the applicant time to consider 
his or her position. Time allowed for the applicant to consult with his or her legal 
representatives.

(v) A formal sentencing hearing is then held. The indictment is presented, and the applicant 
formally arraigned.

(a) If a plea of guilty is entered in relation to each charge, the offender may be 
sentenced immediately or the matter can be stood over for later hearing. At the 
formal sentence hearing, the documents are re-tendered.

(b) If a plea of not guilty is entered in relation to any charge, the matter is listed to a 
call for a trial date (before another judge) to be set.
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