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Introduction 
Two reforms that were identified in the Victorian 
Government’s 2004 Justice Statement as having the 
potential to increase efficiency and decrease delay were 
sentence indication and specified sentence discounts. 
These initiatives are seen as ways to encourage defendants 
who are minded to plead guilty to do so at an early stage of 
proceedings and save participants and the criminal justice 
system the time, resources, stress and cost of preparing 
for a trial. 

Both proposals are designed to put defendants who intend 
to plead guilty in a better position to do so at the earliest 
possible opportunity. While a sentence indication process 
is expected to resolve issues that may stand in the way of 
an early plea of guilty being entered, specified sentence 
discounts are expected to clarify the amount by which a 
sentence will be reduced because of the plea of guilty.

The Terms of Reference
The Attorney-General, the Honourable Rob Hulls MP, 
wrote to the Council on 22 August 2005 requesting its 
advice on the merits of sentence indication. The Council 
has been asked to examine the potential advantages and 
disadvantages of a sentence indication scheme, having 
particular regard to its likely impact on the courts, victims of 
crime, and the broader Victorian community. In examining 
the potential merits of such a scheme, the Council has 
been asked to consider what role, if any, specified sentence 
discounts might play. The Council’s final report is due by 
31 May 2007.

The Council’s approach
The Terms of Reference require the Council to examine 
whether a formal sentence indication scheme should 
be established and, if so, whether provision also should 
be made for specified sentence discounts. The issues 
of sentence indication and sentence discount are 
conceptually distinct and the Council considers that there 
is merit in looking at whether more specific provision to 
regulate the amount of any discount awarded for a plea 
of guilty should be made, regardless of whether a formal 
sentence indication scheme were supported. 

The Council is inviting written submissions on the 
Discussion Paper and will also be arranging roundtables, 
focus groups and meetings with individual stakeholders 
and interested members of the public. Submissions and 
feedback are due by Friday 16 March 2007.

The Council will be consulting with victims’ advocacy 
groups to establish formal and informal means of obtaining 
victims’ perspectives on this reference. 

The Council is also consulting with current and former 
offenders to obtain their views on sentence indication and 
specified sentence discounts and to gain insight into the 
factors of most importance to defendants in determining 
when and how to plead to criminal charges. Interviews 
are being conducted under the auspices of Corrections 
Victoria and the Victorian Association for the Care and 
Resettlement of Offenders (VACRO).
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Specified sentence discounts

What is the current state of the law?
Currently, section 5(2)(e) of the Sentencing Act 1991 (Vic) 
requires a court when passing sentence to have regard 
to the fact that a defendant has pleaded guilty and to the 
stage of proceedings at which the defendant pleaded. 
The purpose of this provision is to encourage defendants 
who intend to plead guilty to do so at an early stage of 
the proceedings. Permitting the court to take account of 
the fact and timing of the defendant’s guilty plea is a way 
of recognising the practical value of a guilty plea to the 
criminal justice system—it spares counsel and witnesses 
the cost and time involved in preparing the case and frees 
up resources of the courts for other matters.

If a court imposes a lesser sentence because of the 
defendant’s guilty plea, the reduction will lower the total 
effective sentence and may reduce the non-parole period. In 
‘borderline’ cases, where the offence crosses the threshold 
for imposition of a community or custodial sentence, the 
reduction in sentence for the guilty plea may result in a 
custodial sentence being reduced to a community-based 
order, for example.  However, a reduction in sentence 
would not be applied to ancillary orders, such as orders for 
licence suspension or cancellation.

What concerns have prompted a review of these provisions?
The current statutory provisions, combined with a High 
Court ruling that prevents Victorian courts from specifying 
the weight given to a guilty plea at sentencing, make it 
difficult to determine the weight which Victorian courts are 
giving to a defendant’s guilty plea in passing sentence.

It is therefore impossible to know whether Victorian courts 
are consistently providing a reduction in sentence for a 
defendant’s guilty plea, or the extent to which the timing 
of the plea affects the amount of any discount provided. 
However, research conducted in other jurisdictions with 
similar laws suggests that courts do not consistently 
apply these types of general provisions in determining the 
appropriate sentence to be imposed. 

A law requiring a guilty plea to be taken into account and 
permitting a sentence to be reduced in recognition of the 
value of a guilty plea fails to achieve its full potential if 
defendants are not confident that they will receive a 
significant reduction in sentence for entering a guilty plea 
at the first reasonable opportunity.

How could the current provisions be made more specific? 
Other jurisdictions have introduced laws or guidelines 
that require a more explicit statement as to the weight 
given to the guilty plea at sentencing and/or provide more 
prescriptive guidance as to when a reduction in sentence 
for a guilty plea should be provided and how the amount of 
the reduction should be determined.

The Discussion Paper canvasses three approaches. One 
model provides for a sentence discount to be available 
across-the-board, with the amount of the reduction 
calculated according to a sliding scale. 

A second model, combining prescriptive and discretionary 
elements, requires the court to state the weight and effect 
of the guilty plea on the sentence and specifies relevant 
factors to be taken into account, but leaves it to the court 
to determine whether to reduce the sentence.

The third model allows the court full discretion to decide 
whether and by how much to reduce a sentence for a 
guilty plea, but requires the court to specify the weight and 
effect of the plea on sentence.

What are the advantages and disadvantages of specified 
sentence discounts?
While the guilty plea has been recognised as a sentencing 
factor for many years, there has been considerable 
debate about the desirability of making provision for a 
reduction in sentence more explicit or specific. Providing 
a sentence discount for a plea of guilty could be regarded 
as undermining a defendant’s legal right to contest the 
charges and require the prosecution to prove the case 
beyond reasonable doubt. This, it is argued, is too high a 
price to pay for cheaper and quicker criminal proceedings; 
the main function of the justice system should be to impose 
an appropriate sentence for criminal conduct.

On the other hand, providing clear guidance on the weight 
to be given to a guilty plea and requiring the court to 
disclose its effect on the sentence would clarify an opaque 
and uncertain aspect of the sentencing process. Clearly 
setting out the basis on which a reduction in sentence is to 
be determined could make for a more consistent approach. 
Requiring courts to specify the effect of the guilty plea on 
the sentence imposed also may increase the transparency 
and accountability of the sentencing decision.

However, a highly explicit, prescriptive approach also has 
its dangers; reducing or removing the court’s discretion 
to determine whether and if so by how much to reduce a 
sentence for a guilty plea could result in some offenders 
receiving a sentence that is, in all the circumstances, 
overly lenient.

What impact would specified sentence discounts have on 
sentencing outcomes?
It is difficult to assess the impact that a more explicit 
provision for a reduction in sentence for a guilty plea 
would have on sentencing outcomes, because it is not 
possible to know the extent to which sentences already 
incorporate such a discount. If offenders are generally 
receiving reduced sentences—whether by receiving a 
lesser type of sentence or a reduction in the length of a 
custodial sentence or the level of fine imposed—making 
the reduction more explicit may have only a limited impact 
on sentence outcomes.
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However, if reductions in sentence are not being uniformly 
applied in cases where the defendant has pleaded guilty, 
more specific provision for a guilty plea discount could 
have a pronounced effect on sentence outcomes and, 
therefore, on defendants’ plea decisions. It is likely that 
the impact of a specified discount would vary, depending 
on the defendant’s criminal history and the type of offence 
involved. 

What impact would specified sentence discounts have on 
defendants’ plea decisions and case flow?
While specified sentence discounts may have some 
impact on sentencing outcomes, and may produce a more 
consistent disparity between the sentences imposed on 
defendants who plead or are found guilty, its impact on 
defendants’ plea decisions is likely to be less direct and 
certainly less measurable. 

A defendant’s decision as to when and how to plead is 
affected by a number of considerations other than the 
severity of the likely sentence. Despite the attractiveness 
of a clear and certain sentence discount, a defendant 
may elect to defer the decision to plead guilty so as to 
extend liberty (if not in custody), to explore eligibility for 
rehabilitation or diversionary options, or to avoid confronting 
the decision and its consequences.

The extent to which defendants advance their plea 
decisions on the strength of the specified sentence 
discount will determine the impact that the introduction 
of specified discounts can have on case flow. Without 
data that indicates the current impact of guilty pleas on 
sentence outcomes or some anecdotal evidence of the 
value that defendants and their advisers perceive an early 
guilty plea to have, it is not possible to quantify the impact 
of such a provision on the length or outcome of criminal 
proceedings.

Question 1

(i) Should all offenders who plead guilty be given a 
reduction in sentence for their guilty plea, or should 
the court have the discretion to decide whether or 
not a guilty plea merits a reduction in sentence?

(ii) Should the circumstances in which a reduction in 
sentence is not available be defined or left to the 
court’s discretion?

Question 2

How should the amount of any reduction in sentence be 
determined, and how much discretion should the court 
have in this matter?
 (i) Should there be a cap on the amount by which a 

sentence can be reduced for a guilty plea?
(ii) Should a sliding scale be introduced, with the 

maximum reduction provided for a guilty plea 
entered at the first reasonable opportunity?

Question 3

Should the court be required to state how much weight 
has been given to the guilty plea and its effect, if any, on 
the sentence imposed?

Question 4

What model for law reform would provide the fairest 
and most effective means of recognising the value of a 
defendant’s guilty plea at sentencing?

Sentence indication

What is sentence indication?
Sentence indication is where a judge or magistrate tells 
the defendant what the likely sentence will be, in general 
terms, before a guilty plea has been entered or a trial 
conducted.

The purpose of a sentence indication is to clarify the 
defendant’s prospects on sentence and to dispel any 
concerns that might be causing the defendant to defer the 
decision to plead guilty. A defendant may be reluctant to 
indicate a plea of guilty because he/she is apprehensive 
about the sentence, fearing for example, that he/she will 
receive a conviction or a term of imprisonment.

Sentence indication has been available for summary 
matters (charges that can be heard by a magistrate sitting 
alone in the Magistrates’ Court) at Contest Mention hearings 
in the Magistrates’ Court of Victoria since 1993. However, 
sentence indication is not available in proceedings relating 
to indictable offences (i.e. more serious offences that are 
tried by a judge and jury in a higher court).

What role does sentence indication play in summary 
proceedings in the Magistrates’ Court?
There is clear statistical and anecdotal evidence from 
Victoria and other jurisdictions with similar arrangements, 
that the preliminary hearings in which sentence indication 
is provided are most effective (and in fact vital) in bringing 
contested summary matters to an early conclusion. 

What difference would a formal process make?
Establishing a statutory basis for the provision of sentence 
indication could be expected to increase the use of this 
process. The informality of the current arrangement may 
be limiting its use and affecting the consistency of approach 
within the Court. 

An increased focus on pre-hearing preparation would, 
however, have implications for the commitment of 
prosecution and defence counsel in the early stages of 
contested summary proceedings.
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Question 5

Is it appropriate for a judicial officer to provide an 
indicative sentence before the defendant has entered a 
guilty plea or a contested hearing has been conducted?

Question 6

What safeguards would be required in a formal sentence 
indication process:
(i) to ensure that the provision of an indicative 

sentence does not serve to coerce or induce 
defendants (including unrepresented defendants) 
to enter a guilty plea?

(ii) to ensure that victims’ views and interests are 
recognised and taken into account? 

Question 7

Should there be any restrictions on the type of 
proceedings or sentences for which sentence indication 
could be sought or provided?

Question 8

When providing an indicative sentence, should the court 
be required to incorporate a reduction in the indicative 
sentence for a plea?

Question 9

(i) To what extent would the effectiveness of sentence 
indication be due to the fact that it offers a 
significant sentence discount for an early guilty 
plea? What other feature(s) of sentence indication 
might help to resolve contested matters early?

(ii) Would a formal sentence indication scheme be 
necessary if Victoria introduced more specific laws 
for the reduction in sentence for a guilty plea?

Question 10

Should the provision of sentence indication in the 
Magistrates’ Court be given statutory underpinning?

Question 11

Should Victoria introduce a sentence indication scheme 
for indictable offences following the approach in the draft 
protocol, as detailed in the Council’s Discussion Paper?

What are the potential benefits and risks of introducing 
sentence indication in indictable proceedings?
The chief concerns about the propriety and, in policy 
terms, the desirability of sentence indication are whether 
the provision of an indicative sentence would affect the 
procedural fairness of the proceedings or the interests of 
the parties affected by the outcome.

The threshold issue is therefore whether, in indictable 
proceedings, a sentence indication process will provide 
sufficient safeguards to ensure that:

• the judicial officer can provide an indicative 
sentence without pre-judging the matter and without 
precluding a different sentence from being imposed 
if further relevant material becomes available;

• the prosecution may fulfil its obligation to present 
the Crown’s case at its highest without pressure 
to reduce, amend or withdraw charges in order to 
‘settle’ the case;

• consideration is given to whether and how victims’ 
interests are taken into account;

• material is available for consideration at a sentence 
indication hearing without prejudicing the future 
evidentiary use of this material should the matter 
proceed to a contest; and

• the defendant is encouraged, but not induced to 
enter a guilty plea at the first reasonable opportunity 
and is not disadvantaged for electing to contest the 
matter.

What changes would be needed to introduce sentence 
indication in indictable proceedings?
To introduce a formal sentence indication process in 
indictable proceedings would require a shift in legal 
culture as well as concerted legislative and administrative 
support. 

It would require some adjustments to criminal procedure, 
to insert a sentence indication hearing into the current case 
management systems and to deal with the procedural and 
evidentiary issues that arise with judicial consideration of 
material in advance of a formal plea or trial.

Would sentence indication be necessary if specified sentence 
discounts were introduced?
Sentence indication schemes adopted or proposed in other 
jurisdictions have always permitted a clear and significant 
reduction in sentence to be given for a guilty plea entered 
at the first reasonable opportunity. Because of this, it is not 
possible to know whether the perceived effects of sentence 
indication reflect the impact of the sentence indication 
process or the encouragement to plead guilty provided by 
the specified sentence discount. It is not clear, for example, 
whether the provision of an indicative sentence would, on 
its own, encourage a defendant to enter an early plea of 
guilty or whether the main factor causing defendants to 
seek sentence indication is the incentive provided by the 
sentence discount. 
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