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Glossary

APB The Adult Parole Board of Victoria, an independent statutory body which makes 
decisions in relation to the release of adult offenders on parole. Note that this 
report focuses on adult offenders only.

Automatic forfeiture The forfeiture of a person’s property automatically upon conviction of the person 
for an automatic forfeiture offence (an offence listed in Schedule 2 of the 
Confiscation Act 1997 (Vic)).

CCS Community Correctional Services.

Civil forfeiture The forfeiture of a person’s property upon a court finding on the balance of 
probabilities that the person has committed a civil forfeiture offence (an offence 
listed in Schedule 2 of the Confiscation Act 1997 (Vic)).

Confiscation In this report, ‘confiscation’ is used broadly to describe the removal of the property 
of people who are charged with and/or convicted of certain offences. This can 
be achieved through ‘forfeiture’ of property or ‘confiscation’ of financial benefits 
through a ‘pecuniary penalty order’. 

Court ordered
forfeiture

The forfeiture of an individual’s property used in connection with or derived from 
the commission of a forfeiture offence, as ordered by a court upon conviction 
of the person for the forfeiture offence (an offence listed in Schedule 1 of the 
Confiscation Act 1997 (Vic)).

DPP Director of Public Prosecutions.

Executive action In this report, ‘executive action’ refers to any action taken by a parole board in 
respect of parole, such as a decision by the APB to cancel parole.

Forfeiture The procedure for taking away specific property, which belongs to an offender 
or someone else, because it is used in connection with or is derived from the 
commission of a specific offence.

Instrument forfeiture The forfeiture of property that was lawfully acquired but tainted by its use as an 
instrument in the commission of an offence.

Immediate custodial
sentence

A sentence of imprisonment that an offender must serve immediately in custody. 
This includes sentences of imprisonment, partially suspended sentences, 
combined custody and treatment orders and youth justice centre orders.

Irrelevant confiscation In this report, this phrase is used to describe the category of confiscation created 
by section 5(2A)–(2B) of the Sentencing Act 1991 (Vic), to which a court must not 
have regard in sentencing an offender. This includes proceeds forfeiture (forfeiture 
of property or confiscation of profits) derived from the commission of an offence.

LIV Law Institute of Victoria.

Non-custodial
sentence

A sentence that is not served by an offender in custody. This includes community-
based orders, fines, adjourned undertakings and conviction and discharge.

Non-parole period A period of a sentence of imprisonment fixed by a court, during which an offender 
is not eligible to be released on parole.

OPP Office of Public Prosecutions.

Other custodial
sentence

A custodial sentence that is not required to be served immediately by an offender. 
This includes drug treatment orders, home detention orders, wholly suspended 
sentences and intensive correction orders.
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Parole The conditional release by a parole board of an offender from custody before the 
end of a sentence of imprisonment. This may only be ordered after the offender 
has served the non-parole period.

Parole cancellation A decision by the APB to cancel an offender’s parole before the end of the parole 
period, requiring the offender to return to prison to serve all or part of the unexpired 
parole as a period of imprisonment. The decision to cancel parole can be revoked, 
thus reviving the order for parole.

(Note: in the Discussion and Options Paper on this reference, the words ‘revocation’ 
and ‘cancellation’ were used interchangeably to refer to a decision by the APB to 
cancel an offender’s parole. Therefore, in some submissions, stakeholders have 
used the word ‘revocation’ to describe ‘cancellation’ of parole.)

Parole revocation A decision by the APB to revoke an order for parole before the offender has 
been released on parole, requiring the offender to remain in prison to serve the 
unexpired parole as a period of imprisonment.

Parole sentence A period of imprisonment required to be served by an offender in prison upon 
cancellation by the APB of the offender’s parole. If an offender’s parole is 
cancelled, the APB may at a later date make a new order to release the offender 
on parole before the end of the parole sentence.

Pecuniary penalty
order

An order providing for the confiscation of a financial benefit gained through 
criminal activity. The person subject to the order is required to pay a sum of money 
equivalent to the assessed value of the benefits gained from the commission of 
a specific offence.

Proceeds forfeiture The forfeiture of property or confiscation of financial gains derived from the 
commission of crime. This can include both the ‘profits’ of crime (money received 
minus the expenditure incurred to derive the profits) and the ‘benefits’ (the total 
money actually received from the commission of the offence, not taking into 
account any expenses).

Proportionality A common law sentencing principle requiring that, when offenders are sentenced, 
the overall punishment must be proportionate to the gravity of the offending 
behaviour. 

Relevant confiscation In this report, this phrase is used to describe the category of confiscation created 
by section 5(2A)–(2B) of the Sentencing Act 1991 (Vic), to which a court may 
have regard in sentencing an offender. This includes instrument forfeiture and the 
confiscation of benefits (in excess of profits) derived from the commission of an 
offence.

Street time A period spent by an offender in the community on parole.

Tainted property Property used or intended to be used in connection with the commission of an 
offence or derived or realised (completely or substantially) directly or indirectly 
from the commission of an offence.

Totality A common law sentencing principle requiring that, where an offender is at risk 
of serving more than one sentence, the overall effect of the sentences must be 
just, proportionate and appropriate to the overall criminality of the total offending 
behaviour.

VLA Victoria Legal Aid.
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Executive summary

Terms of reference

On 23 February 2009, the Attorney-General wrote to the Sentencing Advisory Council requesting advice in 
relation to a number of recent Victorian Court of Appeal decisions concerning the relevance to sentencing 
of parole and confiscation proceedings.1 The Attorney-General asked the Council to advise on the possible 
options for addressing the consequences and implications of the decisions.

In providing this advice, the Council was requested to:

•	 Consult with the Court of Appeal, the Supreme, County and Magistrates’ Courts, the Director of 
Public Prosecutions and the Adult Parole Board (APB).

•	 Consider the intersection of the common law principles of totality and proportionality with sections 
5(2AA) and 16(3B) of the Sentencing Act 1991 (Vic) in relation to parole and section 5 of the Sentencing 
Act 1991 (Vic) in relation to confiscation.

•	 Take into account the practical implications of any suggested reforms.

The Court of Appeal decisions

The Court of Appeal decisions concerned the relevance in the determination of sentence of:

•	 a decision by the APB to cancel an offender’s parole for committing further offences on parole when a 
court is sentencing the offender for those offences; and

•	 an order by a court, or an automatic order, for confiscation of an offender’s property when a court is 
sentencing an offender for the offences which attract confiscatory sanctions.

Sentencing for offending on parole
In R v Piacentino; R v Ahmed,2 the Court held that a decision by the APB to cancel an offender’s parole is 
relevant to the determination of sentence. This is because the sentencing principle of totality requires that, 
where an offender faces serving more than one sentence, the overall effect of the sentences must be just 
and proportionate to the criminality of the total offending behaviour. Thus, regard must be had to the ‘parole 
sentence’ resulting from parole cancellation, which the offender would be required to serve cumulatively on 
the sentence imposed for the offending on parole (in the absence of exceptional circumstances) due to the 
statutory presumption created by section 16(3B) of the Sentencing Act 1991 (Vic).

1 Letter from Attorney-General, the Hon. Rob Hulls, MP, to Professor Arie Freiberg AM, dated 23 February 2009.

2 (2007) 15 VR 501 (‘Piacentino’).
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However, if at the time of sentencing the APB has not cancelled an offender’s parole, the sentencing court 
may not speculate about the possibility that the offender’s parole may later be cancelled. This is because of 
the operation of section 5(2AA) of the Sentencing Act 1991 (Vic). This section prohibits a sentencing court 
from having regard to the possible impact of executive action, such as a decision by the APB to cancel 
parole. In such cases, if the offender’s parole were cancelled after the imposition of the sentence, he or she 
would be denied the application of totality in sentencing for the offences committed on parole. Therefore, 
although unintended by the legislation, it is section 5(2AA), not section 16(3B), of the Sentencing Act 1991 
(Vic) that prohibits the application of totality where the timing of parole cancellation falls after sentencing.

To address the injustice that could result from the denial of the totality principle in sentencing an offender 
whose parole has not been cancelled at the time of sentencing, the Court held in R v Alashkar; R v Tayar3 
that parole cancellation that occurs after sentence could constitute ‘fresh evidence’ on an appeal against 
sentence. If the appeal were successful, the sentence could be reviewed in the light of the parole cancellation, 
and if it offended totality, it could be varied by the Court of Appeal.

Sentencing offenders who face confiscation
In R v McLeod,4 the Court held that some types of confiscation orders are relevant to the determination of 
sentence. Section 5(2A)–(2B) of the Sentencing Act 1991 (Vic) provides that confiscation orders relating to 
the forfeiture of property which was lawfully acquired but tainted by its use in the commission of a crime 
and the confiscation of the benefits of crime (property in excess of the profits of crime) may be taken 
into account in sentencing. This is because the sentencing principle of proportionality requires that, where 
confiscation orders go further than restoring the ‘status quo’ by depriving an offender of the profits of 
crime and constitute punishment, the effect of such orders on the offender should be taken into account in 
sentencing. This ensures that the overall punishment is proportionate to the gravity of the offending.

The Court also held that a court may take into account the possibility of confiscation occurring after 
sentencing and its likely punitive impact if at the time of sentencing the confiscation matter has not been 
finalised (where it is relevant to sentencing under section 5(2A)–(2B) of the Sentencing Act 1991 (Vic)). 
However, a court may only do so if there is sufficient evidence to enable the court to assess the likelihood 
of confiscation and its effect on the offender. If there is insufficient evidence of the likelihood of confiscation 
and whether it is likely to have a punitive effect on the offender, the risk of confiscation cannot be taken 
into account in sentencing.

To address the injustice that could result from the denial of the proportionality principle in sentencing an 
offender where confiscation cannot be taken into account, the Court held that relevant confiscation that 
occurs after sentencing could constitute fresh evidence on an appeal against sentence. If the appeal were 
successful, the sentence could be reviewed in the light of the confiscation, and if it offended proportionality, 
it could be varied by the Court of Appeal.

3 (2007) 17 VR 65 (‘Alashkar ’).

4 (2007) 16 VR 682 (‘McLeod’).
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Consequences and implications

The key consequences and implications of the Court of Appeal decisions are:

•	 The practical effect of the ‘fresh evidence approach’ on the Court of Appeal’s workload due to an 
increase in sentence appeals for post-sentence parole cancellation and confiscation.

•	 The issue of whether the principles of totality and proportionality should continue to apply consistent 
with the Court of Appeal decisions.

•	 Practical issues related to the timing of parole cancellation and confiscation relative to sentencing (and 
where there is a risk of confiscation the availability of evidence of its likely effect), which are crucial 
to the avenue through which they can be taken into account in sentencing (at first instance by the 
sentencing judge or on appeal by the Court of Appeal).

To address these consequences and implications the Council examined four reform options for parole and 
five options for confiscation. During consultation, an additional option of ‘no change’ to the fresh evidence 
approach emerged, based on the less-than-expected effect of the decisions on the Court of Appeal and 
the potential difficulties associated with each of the alternative options.

The Council invited consultation on the issues and options with key stakeholders, including the Supreme Court 
(and the Court of Appeal), the County Court and Magistrates’ Court, the Director of Public Prosecutions and 
the APB. The Council received comments from and/or met with the APB, the Office of Public Prosecutions 
(OPP) and members of the County Court. Other key stakeholders and the broader community were also 
invited to comment. The Council also met with legal practitioners, Victoria Legal Aid (VLA) and Corrections 
Victoria and received six submissions (see Appendix 2 for a list of consultation meetings and submissions).
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Effect on the Court of Appeal

Fresh evidence sentence appeals
To ensure that totality and proportionality could be applied appropriately, the Court of Appeal applied the 
principles of fresh evidence in sentence appeals and adopted a fresh evidence approach to post-sentence 
parole cancellation and confiscation. The admission of fresh evidence in an appeal against sentence is 
governed by common law principles operating alongside legislative provisions that govern the procedure 
for an appeal against sentence by an offender. The general principle for the determination of a sentence 
appeal made by an offender is that an appeal should be allowed if the Court of Appeal is of the view that 
there is an error in the sentence and a different sentence should be imposed.

The principles of fresh evidence allow an appeal against sentence in order to avoid a miscarriage of justice 
where there is evidence that sheds light on the circumstances which existed at the time of sentence but 
which could not have been taken into account by the sentencing judge. The evidence may be allowed on 
appeal, in the absence of an error by the sentencing judge, if the Court of Appeal is of the view that there 
is an ‘error’ on the facts in the light of the additional evidence and a different sentence should be imposed. 
The OPP questioned whether it was appropriate for post-sentence parole cancellation and confiscation to 
be dealt with as fresh evidence on an appeal against sentence by the Court of Appeal. However, it is difficult 
to see why such cases should be distinguished from other cases of fresh evidence in which sentences are 
reviewed and offenders are resentenced on appeal by the Court of Appeal.

Effect on sentence appeals
Concerns have been expressed that the fresh evidence approach could compound an increasing volume of 
sentence appeals in the Court of Appeal.

The Council’s analysis of the number of appeals against sentence for post-sentence parole cancellation and 
confiscation indicates that there were only 19 such appeals from 23 March 2007, when Piacentino was handed 
down, to 31 August 2009. Analysis of the grounds of appeal indicates that 12 of the appeals may have 
occurred irrespective of the availability of the fresh evidence ground. Thus a change from the fresh evidence 
approach may not necessarily reduce the number of appeals. In a two-year period since the decisions, from 
23 March 2007 to 2 April 2009, fresh evidence sentence appeals have comprised a very small proportion 
of the overall workload of the Court of Appeal in terms of sentence appeals. Parole cancellation cases 
comprised 2.3% and confiscation cases comprised only 0.3% of the total number of sentence appeals finalised 
in the same period.

The Council’s analysis and consultation suggest that fresh evidence cases will continue to have a less-than-
expected effect on the Court of Appeal, although this is difficult to predict with absolute certainty. The 
Council recognises that there are general concerns about the current workload of and backlog in the Court 
of Appeal. However, these are broader issues which are outside the scope of this reference. The data 
indicate that the contribution made by parole cancellation and confiscation fresh evidence cases to this 
workload is not significant. The Council therefore considers that the current effect on the Court of Appeal 
does not provide a strong case for reform of the current fresh evidence approach to post-sentence parole 
cancellation or confiscation.
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Recommended option for parole and sentencing

The Council considered as a threshold issue whether totality should continue to apply in the sentencing of 
offenders for offences committed on parole, irrespective of the timing of the parole cancellation relative to 
sentencing and recommends that it should (Recommendation 1).

The Council’s consultation and analysis of data on the timing of parole cancellation have led to the identification 
of factors which can affect whether and when the APB exercises its discretion to cancel parole, in particular 
the prevalence of other breaching behaviour in addition to the alleged offending behaviour. The data have 
shown that in 2008–09 where there was offending on parole, parole was more likely to be cancelled before 
sentencing than after sentencing. In 60.7% of cases, the APB cancelled parole before sentencing and thus 
the sentencing court would have been in a position to have regard to this in sentencing the offender for 
the offences committed on parole. Although the APB cancelled parole after the imposition of sentence for 
offences committed on parole in 39.3% of cases (117 parole cancellations), the data on sentence appeals suggest 
that not all post-sentence parole cancellations will result in a sentence appeal. The Council’s analysis also 
illustrated the varying and complex circumstances of cases considered by the APB when managing offenders 
on parole and making decisions whether to cancel parole. There are a number of policy considerations which 
underpin the APB’s practice, in some cases, of awaiting sentence before making a decision to cancel parole. 
The Council supports the continued retention of flexibility in the APB’s discretion to cancel parole to ensure 
that appropriate and fair decisions are made according to the circumstances of the offender in each case, in 
particular where the conviction and sentence are relevant to the APB’s decision to cancel parole.

The Council has considered each of the possible alternative options for parole and sentencing as well as 
their legal, policy and practical implications. Each has the potential to cause more difficulties than the fresh 
evidence approach. This combined with the less-than-expected effect of the fresh evidence approach to 
post-sentence parole cancellation on the Court of Appeal does not provide a strong case for reform.

Accordingly, the Council recommends that, given the current effect on the Court of Appeal, the most 
appropriate approach is for ‘no change’, that is for fresh evidence of post-sentence parole cancellation to 
continue to constitute a potential ground of appeal against sentence (Recommendation 3).

The current effect on the Court of Appeal may be further reduced under the Criminal Procedure Act 2009 
(Vic), which provides for a stricter test for determining applications for leave to appeal against sentence. This 
stricter test may further reduce the number of fresh evidence cases for post-sentence parole cancellation. 
Further, the Council recommends a number of measures aimed at reducing the frequency with which parole 
cancellation occurs after sentence in appropriate cases and minimising the effect of the fresh evidence 
approach on the Court of Appeal.

The Council makes the following recommendations, to be applied in appropriate cases where an offender is 
convicted of offences committed while on parole, which aim to reduce the frequency of parole cancellation 
occurring after sentencing for the offences:

•	 The Office of Public Prosecutions and defence practitioners should ensure that the court is informed 
where possible that the offences of which the offender has been convicted were committed while the 
offender was on parole (Recommendation 2(a)).

•	 Upon conviction of an offender for offences committed on parole, the sentencing court is encouraged to 
provide information to the Adult Parole Board regarding the fact of conviction (Recommendation 2(b)).

•	 The sentencing court may, if it considers it to be appropriate, adjourn the sentencing hearing for up to 
one month after conviction of the offences committed on parole to allow the Adult Parole Board to 
act on this information and consider cancelling the offender’s parole (Recommendation 2(c)).

•	 The Adult Parole Board is encouraged to notify the sentencing court regarding the cancellation of 
parole following conviction of the further offences so that the court may have regard to the parole 
cancellation in sentencing the offender (Recommendation 2(d)).
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Recommended option for confiscation and sentencing

The Council considered as a threshold issue whether proportionality should continue to apply in the 
sentencing of offenders where relevant confiscation occurs as is currently permitted in section 5(2A)–
(2B) of the Sentencing Act 1991 (Vic), irrespective of the timing of confiscation relative to sentencing and 
recommends that it should (Recommendation 4).

The Council also supports the application of proportionality in the determination of confiscation matters 
(where it relates to the forfeiture of lawfully acquired instruments of crime and the confiscation of 
benefits) and determined that the extent to which this can occur is limited by the current provisions in the 
Confiscation Act 1997 (Vic). The Council recommends that the provisions relating to the determination of 
forfeiture and pecuniary penalty orders should continue to allow a court to have regard to the hardship 
on the offender caused by the order in exercising its discretion in determining applications for forfeiture 
or pecuniary penalty orders. This allows proportionality to be applied where appropriate in the making 
of such orders (Recommendation 5(a)). The current provisions relating to automatic forfeiture do not 
allow a sentencing judge to have regard to such a hardship principle in the determination of applications 
for exclusion from automatic forfeiture. Therefore, the Council recommends that consideration should be 
given to the inclusion of such a principle in the automatic forfeiture provisions as part of the current review 
of the Confiscation Act 1997 (Vic) being undertaken by the government (Recommendation 5(b)).

The Council has determined that there are important practical and policy factors which can affect the 
timing of confiscation matters with respect to sentence. Such factors include, in particular, the risk that a 
person charged with criminal offences may have his or her right to silence undermined due to the reversal 
of the burden of proof in exclusion applications under the automatic forfeiture provisions in the Confiscation 
Act 1997 (Vic). The current restrictions on the use of restrained assets to fund legal assistance in criminal 
and civil proceedings can also cause delays in the resolution of confiscation matters. Therefore, it would not 
be appropriate to require confiscation to be resolved before sentencing in every case under the current 
confiscation provisions. However, in cases where there is sufficient evidence of the likelihood of confiscation 
and its likely impact on the offender, this can be taken into account by the sentencing judge. This combined 
with the fact that not all cases of post-sentence confiscation will be relevant to sentence and thus lead to an 
appeal against sentence means that the effect on the Court of Appeal is likely to be even less in confiscation 
cases, compared with parole cancellation cases.

The Council has considered each of the possible alternative options for confiscation and sentencing as well 
as their legal, policy and practical implications. Each has the potential to cause more difficulties than the fresh 
evidence approach. This combined with the less-than-expected effect of the fresh evidence approach to 
post-sentence confiscation on the Court of Appeal does not provide a strong case for reform.

Accordingly, the Council recommends that, given the current effect on the Court of Appeal, the most 
appropriate approach is for ‘no change’, that is for fresh evidence of post-sentence relevant confiscation to 
continue to constitute a potential ground of appeal against sentence (Recommendation 7).

The number of fresh evidence cases for post-sentence confiscation may also be further reduced under the 
stricter test for the determination of applications for leave to appeal against sentence under the Criminal 
Procedure Act 2009 (Vic). Further, the Council recommends a number of measures to reduce the frequency 
with which confiscation occurs after sentence in appropriate cases and thus minimise the effect of the fresh 
evidence approach on the Court of Appeal.
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The Council makes the following recommendations, which are aimed at reducing the frequency of post-
sentence confiscation:

•	 Where an offender has been convicted of offences which attract confiscatory sanctions, the Office of 
Public Prosecutions is encouraged, where possible and appropriate, to make applications for confiscation 
before or at the time of sentence to enable the court to determine and have regard to such orders 
where relevant in sentencing the offender (Recommendation 6(a)).

•	 The court is encouraged, where possible and appropriate, to determine any such applications made by 
the Office of Public Prosecutions and, if appropriate in the exercise of its discretion, to make orders 
for confiscation at the time of the imposition of sentence so the court may have regard to such orders 
where relevant in sentencing the offender (Recommendation 6(b)).

•	 Consideration of the appropriateness of including less formal measures for resolving exclusion 
applications under the automatic forfeiture provisions, such as compulsory mediation between 
the Office of Public Prosecutions and offenders after conviction and before sentencing, should be 
given in the current review of the Confiscation Act 1997 (Vic) being undertaken by the government 
(Recommendation 6(c)).

•	 Consideration of the current restriction in section 14(5) of the Confiscation Act 1997 (Vic) on the use 
of restrained assets for the funding of legal assistance in criminal and civil proceedings (where the civil 
proceedings relate to confiscation which would be relevant to sentence) should be given in the current 
review of the Confiscation Act 1997 (Vic) being undertaken by the government (Recommendation 6(d)).
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Chapter 1 
Introduction

Terms of reference

1.1 In February 2009, the Attorney-General wrote to the Sentencing Advisory Council requesting advice 
in relation to a number of recent Victorian Court of Appeal decisions concerning the relevance to 
sentencing of parole and confiscation proceedings.

1.2 The Council was asked to advise on the possible options for addressing the consequences and 
implications of the Court of Appeal decisions.

1.3 In providing this advice, the Council was requested to:

•	 Consult with the Court of Appeal, the Supreme, County and Magistrates’ Courts, the Director 
of Public Prosecutions and the Adult Parole Board (APB).

•	 Consider the intersection of the common law principles of totality and proportionality with 
sections 5(2AA) and 16(3B) of the Sentencing Act 1991 (Vic) in relation to parole, and section 5 
of the Sentencing Act 1991 (Vic) in relation to confiscation.

•	 Take into account the practical implications of any suggested reforms.
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The Court of Appeal decisions

1.4 The decisions considered the relevance, both before and after a court imposes a sentence, of:

•	 a decision by the APB to cancel an offender’s parole for further offending on parole (Piacentino 
and Alashkar); and

•	 an order by a court, or an automatic order, for confiscation of an offender’s property (McLeod).

1.5 The Court of Appeal held that parole cancellation and certain types of confiscation orders are 
relevant to sentencing (Piacentino and McLeod). In cases where parole cancellation or confiscation 
occurs after sentencing, this can constitute fresh evidence that is admissible on an appeal against 
sentence and can possibly result in resentencing by the Court of Appeal (Alashkar and McLeod).

1.6 The decisions raised a number of issues of principle regarding the relationship between common law 
sentencing principles and provisions of the Sentencing Act 1991 (Vic) and practical issues regarding 
the timing of parole cancellation or confiscation relative to sentence.

1.7 In Piacentino and Alashkar, the Court considered the effect of sections 5(2AA) and 16(3B) of the 
Sentencing Act 1991 (Vic) on the application of the sentencing principle of totality when sentencing an 
offender for offending committed on parole where that offender’s parole has not been cancelled at 
the time of sentence. The totality principle requires that, where an offender is at risk of serving more 
than one sentence, the overall effect of the sentences must be just, proportionate and appropriate 
to the criminality of the total offending behaviour. Section 5(2AA) prohibits a court in sentencing 
an offender from having regard to the possible or likely impact of executive action (such as the 
possibility of a decision by the APB to cancel parole). Section 16(3B) requires a sentence imposed 
for an offence committed on parole to be served cumulatively on any period of imprisonment liable 
to be served if parole is cancelled, unless there are exceptional circumstances.

1.8 In McLeod, the Court considered the effect of section 5(2A)–(2B) of the Sentencing Act 1991 (Vic) 
on the application of the sentencing principle of proportionality when sentencing an offender who 
has property confiscated where relevant confiscation has not occurred at the time of sentence. 
The proportionality principle requires that, when offenders are sentenced, the overall punishment 
must be proportionate to the gravity of the offending behaviour. Section 5(2A)–(2B) prohibits a 
sentencing court from having regard to the confiscation from offenders of certain types of property 
or financial gains in the determination of sentence.

1.9 Importantly, the decisions changed the previous approach used in sentencing offenders who face 
parole cancellation or confiscation orders to a new approach that depended on the timing of the 
parole cancellation or the confiscation order relative to the sentence. The decisions confirmed that 
if parole has been cancelled or relevant confiscation has occurred at the time of sentence, a court is 
in a position to have regard to such events in the determination of sentence. Therefore, totality and 
proportionality may be applied. However, if parole has not been cancelled or relevant confiscation 
has not occurred at the time of sentence, the court in imposing sentence is restricted from having 
regard to the possibility of these events occurring. In such cases, offenders may be denied the 
application of totality and proportionality.

1.10 The decisions provide a ground of appeal against sentence if either event occurs after sentence, 
based on the fresh evidence of parole cancellation or the confiscation of property. This raised 
concerns about the practical effect of this fresh evidence approach, in particular the potential for 
increases in the number of sentence appeal cases in the Court of Appeal.



Introduction

3

The Council’s approach

Discussion and Options Paper
1.11 On 3 June 2009, the Council released a Discussion and Options Paper5 to assist consultation on this 

reference. The paper provided background information on the applicable sentencing and human-
rights framework in Victoria, the relevant sentencing principles of totality and proportionality, and 
principles relating to appeals against sentence.

1.12 In the paper, the Council also examined the Court of Appeal decisions in detail and identified 
a number of theoretical and practical consequences and implications relevant to parole and 
confiscation flowing from the decisions.

1.13 The consequences and implications identified in relation to parole were:

•	 Application of totality: The decisions enabled courts to apply totality fairly and consistently 
in the determination of sentence irrespective of the timing of parole cancellation relative to 
sentence.

•	 Effect on the Court of Appeal: There may be an effect on the Court of Appeal’s workload due 
to an increase in the number of applications for leave to appeal and sentence appeals on the 
ground of fresh evidence of parole cancellation.

•	 Timing of parole cancellation: The timing of parole cancellation relative to sentence is crucial to 
the avenue through which it can be taken into account in the sentencing process.

1.14 The implication for the application of totality raised the following threshold question, which the 
Council sought to address as a first step: As a general principle, should totality apply in the sentencing 
of offenders for offences committed while on parole?

1.15 The consequences and implications identified in relation to confiscation were:

•	 Application of proportionality: The decisions enabled courts to apply proportionality fairly and 
consistently in the determination of sentence irrespective of the timing of confiscation relative 
to sentence.

•	 Effect on the Court of Appeal: There may be an effect on the Court of Appeal’s workload due 
to an increase in the number of applications for leave to appeal and sentence appeals on the 
ground of fresh evidence of confiscation.

•	 Timing of confiscation: The timing of confiscation relative to sentence is crucial to the avenue 
through which it can be taken into account in the sentencing process.

•	 Availability of evidence of confiscation: The availability at the time of sentencing of evidence of 
the likelihood of confiscation and the nature of that evidence are significant as to whether it can 
be taken into account.

1.16 The implication for the application of proportionality raised the following threshold question, which 
the Council sought to address as a first step: As a general principle, should proportionality apply in 
the sentencing of offenders for offences which attract confiscatory sanctions?6

1.17 The Discussion and Options Paper also set out some possible options for reform addressing the 
consequences and implications identified by the Council. Four options were identified for parole 
and five options were identified for confiscation; many of these options were suggested by key 
stakeholders. During consultation, an additional option of ‘no change’ to the fresh evidence approach 
established by the relevant decisions emerged for consideration.

5 Sentencing Advisory Council, Sentencing, Parole Revocation and Confiscation Orders: Discussion and Options Paper (2009).

6 As currently permitted by section 5(2A)–(2B) of the Sentencing Act 1991 (Vic) (see Appendix 1 for the provision).
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Consultation and data analysis
1.18 In the Discussion and Options Paper, the Council sought comments on questions about the 

consequences and implications of the Court of Appeal decisions and on discussion points listed 
under each option considered for reform. The Council invited comments from key stakeholders, 
including the Court of Appeal, the Supreme, County and Magistrates’ Courts, the Director of Public 
Prosecutions and the APB. Of these key stakeholders, the Council received comments from and/or 
met with the APB, the OPP, members of the County Court, legal practitioners, VLA and Corrections 
Victoria.7 Other key stakeholders and the broader community were invited to comment through 
advertisements placed in The Age and various professional media.8 The Council received six written 
submissions in response to the Discussion and Options Paper.9

1.19 The Council also analysed data on offending on parole and the timing of parole cancellation. The 
main aim of this analysis was to determine how often offences are committed while offenders are 
on parole and the proportion of such cases dealt with by the APB before and after the offender 
is sentenced for the offence committed while on parole. The data source for this analysis was an 
extract of parole cancellations for the period 1 July 2008 to 30 June 2009 from Integrated Justice 
Systems from Corrections Victoria and corresponding APB files.10 The Council also examined data 
contained in the APB’s annual reports to get a general sense of the operation of the APB’s discretion 
to cancel parole. These data are primarily referred to in Chapter 4 of this report in the discussion of 
the timing of parole cancellation.

7 See Appendix 2 for a list of meetings.

8 The Victorian Bar, ‘In Brief ’; Faculty of Law, Monash University, ‘Staff Internal Email’; The University of Melbourne, Law Research 
Bulletin; Law Institute of Victoria, ‘Friday Facts’; Office of Public Prosecutions, ‘Briefcase’ and Information Bulletin.

9 For a list of submissions see Appendix 2.

10 See Appendix 4 for further details of the Council’s methodology, data sources and data sets.
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Structure of this report
1.20 Chapter 2 provides the context of the reference and explains the relevant sentencing principles and 

legislative provisions raised in Piacentino, Alashkar and McLeod. It examines the Court of Appeal’s 
interpretation of the interaction between totality and sections 5(2AA) and 16(3B) of the Sentencing 
Act 1991 (Vic) in relation to parole, and the interaction between proportionality and section 5(2A)–
(2B) in relation to confiscation.

1.21 Chapter 3 examines the fresh evidence approach to considering post-sentence parole cancellation 
or confiscation and the possibility that this approach could increase the number of sentence appeals 
in the Court of Appeal. Despite concerns that the fresh evidence approach would lead to a large 
number of sentence appeal cases in the Court of Appeal, the data indicate that this has not occurred.

1.22 Chapter 4 focuses on parole. The Council examines the threshold issue of whether totality should 
continue to apply to the sentencing of offenders for offences committed on parole where parole is 
cancelled and concludes that it should. The Council examines the crucial role of the timing of parole 
cancellation relative to sentence, through analysis of data on the timing of parole cancellation and 
analysis of the factors that can determine whether parole is cancelled before or after sentencing. 
The Council then presents its advice on the recommended option. Taking into account the legal, 
policy and practical implications of the options considered for reform and the extent to which those 
options address the consequences and implications identified at [1.13], the Council recommends 
that there be no change to the current fresh evidence approach.

1.23 Chapter 5 focuses on confiscation. The Council considers the threshold issue of whether 
proportionality should continue to apply in the sentencing of offenders who are made subject 
to relevant confiscation orders (as is currently permitted by section 5(2A)–(2B) of the Sentencing 
Act 1991 (Vic)). The Council concludes that proportionality should continue to apply. Chapter 5 
also examines the issues in relation to the timing and evidence of confiscation. Lastly, the Council 
provides its advice on the recommended option. Given the legal, policy and practical consequences 
and implications of the options considered for reform and the extent to which those options address 
the consequences and implications identified at [1.15], the Council recommends that there be no 
change to the current fresh evidence approach.
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Chapter 2 
Court of Appeal decisions

Introduction

2.1 Sentencing in Victoria is governed by a combination of statute and common law. The Sentencing 
Act 1991 (Vic) provides a statutory framework for sentencing.11 It sets out a hierarchy of sentencing 
options available, the purposes of sentencing and a scale of maximum penalties according to offence 
seriousness. The Act also states the specific factors to which a court may or must have regard and 
to which a court must not have regard in sentencing an offender.12

2.2 Operating alongside the legislative provisions are fundamental common law sentencing principles, 
including totality and proportionality, which guide and limit the type or severity of sentence.13 
Victorian sentencing law also sits within a broader human-rights framework as encapsulated in the 
Charter of Human Rights and Responsibilities Act 2006 (Vic).14

2.3 In Piacentino and Alashkar, the Court was required to consider how sections 5(2AA) and 16(3B) of 
the Sentencing Act 1991 (Vic) operated in conjunction with the principle of totality when sentencing 
offenders for offending on parole. In McLeod, the Court was required to consider how section 5(2A)–
(2B) of the Sentencing Act 1991 (Vic) interacted with the sentencing principle of proportionality 
when sentencing offenders who face asset confiscation.

11 Part 5.3 of the Children, Youth and Families Act 2005 (Vic) governs the sentencing of young offenders.

12 See generally Parts 2, 3 and 10 of the Sentencing Act 1991 (Vic).

13 These also include the principles of parsimony and parity and the prohibitions on double punishment and crushing sentences. 
See Australian Law Reform Commission, Sentencing of Federal Offenders, Discussion Paper 70 (2005) <http://www.austlii.edu.
au/au/other/alrc/publications/dp/70/05.html> at 17 March 2009.

14 For a more detailed description of this see Sentencing Advisory Council (2009), above n 5, 4.
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Totality and proportionality

2.4 Totality and proportionality are separate but related principles which share the common purpose 
of ensuring that the punishment imposed on offenders for criminal offending is just, fair and 
proportionate to the offending behaviour. As a basic premise, totality and proportionality apply as 
overarching rules in the determination of sentencing in all cases, unless excluded by statute.15 These 
two principles are reflected in many provisions in the Sentencing Act 1991 (Vic), and their importance 
has been repeatedly affirmed by superior courts.16

2.5 Underlying proportionality and totality is the broad notion of proportionate punishment. The 
primary purpose of the proportionality principle is to ensure that the punishment imposed on 
offenders by way of sentencing is just and fair, is not arbitrary in its application and respects the basic 
human rights of those who are sentenced.17 Other justifications for the proportionality principle 
include retribution and deterrence.18 The totality principle is also relevant to the determination of a 
proportionate sentence, such that the proportionality principle is breached if ‘the total effect of all 
the sentences imposed upon the offender [is] “crushing”’.19

2.6 The proportionality principle operates in its own right in the imposition of every sentence to prohibit 
punishment that exceeds the seriousness of the offending behaviour for which the offender is being 
sentenced.20 Proportionality acts both as a restraint on excessive punishment and as a prohibition 
against punishment that is too lenient.

2.7 The proportionality principle was recently described in Markarian v The Queen21 by Chief Justice 
Gleeson and Justices Gummow, Hayne and Callinan as the ‘ultimate control on the judicial sentencing 
discretion’.22 The principle has been described as requiring reference to the seriousness of the 
offence, measurable by reference to the maximum statutory penalty for the offence, the degree 
of harm caused by the offending behaviour and the degree of culpability of the offender.23 Recent 
authority has confirmed the ‘instinctive synthesis’ approach where sentences are imposed with 
reference to the accused’s criminality, rather than a two-staged process which distinguishes between 
concepts of objective and subjective seriousness of offences.24

2.8 Proportionality is also reflected in the totality principle, the primary justification of which is to 
achieve fair and appropriate sentencing by ensuring that there is proportionality between multiple 
sentences and the overall offending behaviour.25 Totality requires that the aggregate of the sentences 
being imposed, and any sentences that the offender is currently serving, be proportionate to the 
total criminality involved. Mercy may also justify the application of totality and permits a court to 
intervene and adjust a sentence if its aggregate effect will be crushing for the offender.26

15 Australian Law Reform Commission (2005), above n 13, [5.1].

16 See for example R v Storey [1998] 1 VR 359; Mill v The Queen [1988] 166 CLR 59; Veen v The Queen (No 1) (1979) 143 CLR 458; 
Veen v The Queen (No 2) (1988) 164 CLR 465.

17 Australian Law Reform Commission (2005), above n 13, [5.5].

18 Ibid [5.4].

19 Richard Fox, Victorian Criminal Procedure State and Federal Law (12th ed, 2005) 324.

20 Richard Fox and Arie Freiberg, Sentencing: State and Federal Law in Victoria (2nd ed, 1999) 724. See Veen v The Queen (No 1) 
(1979) 143 CLR 458; Veen v The Queen (No 2) (1988) 164 CLR 465.

21 (2005) 228 CLR 357.

22 Markarian v The Queen (2005) 228 CLR 357, 389–90.

23 Fox and Freiberg (1999), above n 20, 225; Fox (2005), above n 19, 324; Richard Fox, ‘The Meaning of Proportionality in 
Sentencing’ (1994) 19 Melbourne University Law Review 489, 498. See also Judicial College of Victoria, ‘Objective Circumstances’, 
Victorian Sentencing Manual [6.2.2.1] <www.justice.vic.gov.au/emanuals/VSM/default/htm> at 21 April 2009.

24 Markarian v The Queen (2005) 228 CLR 357.

25 Fox and Freiberg (1999), above n 20, 724.

26 Postiglione v The Queen (1997) 189 CLR 295, 304.
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2.9 The totality principle applies to all offenders who are subject to more than one sentence27 and acts 
as a ‘limitation on excess’28 to ensure that the offender receives a sentence that overall is just and 
appropriate, having regard to the whole of the offending behaviour for which the offender is serving 
sentences.29 Closely related is the tendency to avoid sentences which ‘crush’ any future hope of an 
offender having ‘any reasonable expectation of usefulness of life after release’.30 However, whether 
or not a sentence is crushing is not the only consideration when applying the totality principle.31

Sentencing for offending on parole

2.10 If a Victorian court sentences an offender to a term of imprisonment and specifies a ‘non-parole 
period’,32 once the offender has served that period he or she may apply to the APB33 to be 
conditionally released from custody on parole until the end of his or her sentence. If an offender is 
released into the community on parole, he or she is still deemed to be under sentence34 and must 
comply with all parole conditions, including the condition not to break any law by committing further 
offences while on parole.35 If an offender fails to comply with any condition, the APB has the power 
to cancel parole at any time before the end of the parole period.36

2.11 If an offender breaches his or her parole conditions by offending on parole and parole is cancelled, 
he or she is liable to serve both a sentence for the further offence (the ‘new sentence’) and all 
or part of the unexpired portion of parole on the sentence for the original offence (the ‘parole 
sentence’). The APB may decide how much of the parole sentence must be served in prison37 and 
may release the offender on parole after the non-parole period of the new sentence has expired.

27 For example, an offender who is already serving a sentence in the same or another jurisdiction, an offender who faces sentence 
for a number of offences or an offender who is being sentenced and faces an additional sentence by virtue of parole cancellation: 
Australian Law Reform Commission (2005), above n 13, [5.13].

28 R v Patison (2003) 143 A Crim R 118, 133.

29 See Attorney-General v Tichy (1982) 30 SASR 84, 92–3; Johnson v The Queen (2004) 205 ALR 346.

30 R v Yates [1985] VR 41, 48; R v Beck [2005] VSCA 11 (Unreported, Vincent, Nettle JJA and Cummins AJA, 8 February 2005) 
[19]. See also David Thomas, Principles of Sentencing (2nd ed, 1979) 57–8, cited in Postiglione v The Queen (1997) 189 CLR 295, 
304.

31 Johnson v The Queen (2004) 205 ALR 346, 355.

32 Sentencing Act 1991 (Vic) s 11. A non-parole period must be fixed if the sentence is two years or more, but there is discretion 
if the sentence is less than two years but more than one year.

33 The APB also has jurisdiction over young persons transferred to prison from a youth justice centre and young persons 
transferred from prison to a youth justice centre: Children, Youth and Families Act 2005 (Vic) pt 5.6. The Youth Parole Board 
has jurisdiction over parole of young persons sentenced to detention in a youth training centre: Children, Youth and Families Act 
2005 (Vic) pt 5.5, div 2. 

34 Corrections Act 1986 (Vic) s 76.

35 Adult Parole Board of Victoria, 2007–2008 Annual Report (2008) 19; Corrections Act 1986 (Vic) s 74(7). See Corrections 
Regulations 2009 (Vic) sch 4, form 1 for a list of standard conditions.

36 Corrections Act 1986 (Vic) s 77(1). In some cases the parole period will be expired at the time the APB considers cancelling 
parole even though the offender may have offended while on parole. In such cases the APB can only cancel parole after a prison 
sentence of more than three months has been imposed for the offending on parole: Corrections Act 1986 (Vic) s 77(5). The APB 
also has the power to revoke an order to cancel parole, upon which the parole order revives: Corrections Act 1986 (Vic) s 77(2), 
(3).

37 Although the ‘street time’ an offender has spent on parole is generally not deducted from the parole sentence if parole is 
cancelled, the APB may direct that a period of time spent on parole is to be regarded as time served in respect of the parole 
sentence: Corrections Act 1986 (Vic) s 77(7A).
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Common law
2.12 The totality principle is enlivened in these circumstances, as the offender potentially faces two 

sentences (the new sentence and the parole sentence). This requires the sentencing judge to have 
regard to the parole sentence in determining sentence for the new offences, to ensure that the 
overall effective sentence is just and proportionate to the whole of the offending behaviour.

2.13 As a general principle, the release policies of a parole board (and other executive decisions) are 
irrelevant to the fixing of a head sentence or a non-parole period by a sentencing court.38 At common 
law, when a judge sentences an offender, the judge is not permitted to make any assumptions about 
the operation of the parole system and the impact this can have on sentence.39

2.14 Further, if a person faces multiple periods of imprisonment, there is a common law presumption 
that the sentences will be served concurrently (at the same time), rather than cumulatively (one 
after the other). A statutory power to impose cumulative sentences for felony offences was first 
introduced to Victorian law in 1864 by the Criminal Law and Practice Statute 1864 (Vic). However, 
the presumption in favour of concurrency remained, in the absence of an order for cumulation by 
the sentencing judge.

2.15 This rule was reversed statutorily by section 3 of the Gaols Act 1896 (Vic) to address concerns 
about low sentences for sexual offences40 and continued by section 123 of the Social Welfare Act 
1970 (Vic). However, a sentence could be modified by orders for concurrency or partial cumulation 
if ‘the totality of the prisoner’s liability to incarceration produced figures which crushed any hope of 
reformation and any reasonable expectation of useful life after release’.41

2.16 The presumption of concurrency was restored by section 15 of the Penalties and Sentences Act 
1985 (Vic) and continued with the enactment of the Sentencing Act 1991 (Vic). Since then, however, 
several legislative exceptions to the presumption of concurrency have been created, including the 
current exception in section 16(3B) for sentencing for offences committed on parole.

38 Fox (2005), above n 19, 376–7. See R v Bruce [1971] VR 656; R v Yates [1985] VR 41; Morgan and Morgan v The Queen (1980) 7 
A Crim R 146.

39 R v Ferrett (1987) 24 A Crim R 161.

40 Richard Fox, ‘Legislation Comment: Victoria Turns to the Right in Sentencing Reform: The Sentencing (Amendment) Act 1993 
(Vic)’ (1993) 17 Criminal Law Journal 394, 403. See also Gaols Act 1958 (Vic) s 19.

41 Fox (1993), above n 40, 403. See R v Urlichs [1968] VR 249; R v Rajacic [1973] VR 636.
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1993: Amendments to the Sentencing Act 1991 (Vic)
2.17 In 1993, the Sentencing (Amendment) Act 1993 (Vic) was enacted to change the duration of custodial 

sentences for recidivist serious sexual offenders, recidivist serious violent offenders and any person 
convicted of a serious offence as defined in section 4 of the Act. The mechanisms through which 
this was done included reversing the common law and statutory presumptions for concurrency 
and restoring cumulation for custodial sentences for serious sexual offenders.42 In discussing these 
amendments, the Victorian Court of Appeal referred to their underlying rationale as being ‘to 
ensure that violent and sexual offenders should be punished more severely’.43

2.18 The Sentencing (Amendment) Act 1993 (Vic) continued the general presumption of concurrency 
by inserting the current section 16(1) into the Sentencing Act 1991 (Vic). This section provides that 
every term of imprisonment imposed by a court is to be served concurrently, unless otherwise 
directed by the sentencing court. However, the 1993 Act also inserted a number of exceptions to 
the presumption of concurrency, including the predecessor of the current section 16(3B). Under 
the 1993 amendment, the provision required that, unless the court orders otherwise, sentences of 
imprisonment imposed on a person for a sexual offence committed when on parole for a sentence 
for a sexual or violent offence were to be served cumulatively.44

1997: Further amendments to the Sentencing Act 1991 (Vic)
2.19 In 1997, the Sentencing and Other Acts (Amendment) Act 1997 (Vic) made further changes to the 

Sentencing Act 1991 (Vic) relevant to the sentencing of offenders for offences committed on parole.

2.20 One of the primary reasons for these amendments was to address the impact of the 1995 decision 
of the Victorian Court of Appeal in R v Kuru,45 where it was held that an offender was not to be 
regarded as serving a sentence of imprisonment while on parole. The Court held that cumulation 
and concurrency only applied to sentences actually being served in prison, and this was not the case 
when an offender was on parole at the time of the reoffending. This decision meant that an offender 
could not be sentenced to serve imprisonment cumulatively upon any unexpired portion of parole. 
This was seen as a threat to ‘the credibility of parole’.46

2.21 To address this issue, the Sentencing and Other Acts (Amendment) Act 1997 (Vic) substituted a new 
section 16(3B), which expanded the presumption of cumulation. Previously, it had been limited 
to imprisonment for sexual offences committed by offenders who were on parole for a sexual or 
violent offence. The new section 16(3B) expanded the presumption to cover imprisonment for 
any offence committed on parole.47 This aimed to ensure that offenders who offended on parole 
incurred an additional sanction and were appropriately punished for breaching the ‘trust’ on parole. 
The provision was enacted amid ‘clear support for the principle that where an offender commits a 
crime while released into the community on parole, an additional penalty should be imposed’.48

42 Fox (1993), above n 40, 396. 

43 R v Cowburn (1994) 74 A Crim R 385, 389.

44 Other inserted exceptions included the current exceptions where imprisonment is imposed in default of payment of a fine 
or sum of money or for a prison or escape offence or where imprisonment is imposed on a person for a violent offence. See 
Sentencing (Amendment) Act 1993 (Vic) s 8, which inserted section 16(1A)(a), (b) and the predecessor of the current section 
16(3B) into the Sentencing Act 1991 (Vic).

45 (1995) 78 A Crim R 447.

46 Victoria, ‘Second Reading Speech, Sentencing and Other Acts (Amendment) Bill 1997 (Vic)’, Parliamentary Debates, Legislative 
Assembly, 24 April 1997, 875 (Jade Wade, Attorney-General).

47 Sentencing and Other Acts (Amendment) Act 1997 (Vic) s 10(2). Other inserted exceptions included terms of imprisonment 
imposed on a person classed as a ‘serious offender’ within the meaning of Part 2A of the Act and for offences committed while 
released on bail: Sentencing and Other Acts (Amendment) Act 1997 (Vic) ss 7(4), 10(1).

48 Victoria, ‘Second Reading Speech, Sentencing and Other Acts (Amendment) Bill 1997 (Vic)’, Parliamentary Debates, Legislative 
Assembly, 24 April 1997, 875 (Jade Wade, Attorney-General). See also Victoria, Parliamentary Debates, Legislative Assembly, 
24 April 1997, 1210 (P. A. Katsambanis).
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2.22 Section 16(3B) of the Sentencing Act 1991 (Vic) states that:

Every term of imprisonment imposed on a person for an offence committed while released under a 

parole order made in respect of another sentence of imprisonment (the parole sentence) must, unless 

otherwise directed by the court because of the existence of exceptional circumstances, be served 

cumulatively on any period of imprisonment which he or she may be required to serve in custody in a 

prison on cancellation of the parole order.

2.23 The effect of this provision is that, if a court sentences an offender whose parole has been cancelled, 
the new sentence must be served cumulatively on the parole sentence, unless there are exceptional 
circumstances to justify concurrency or partial cumulation. Judicial consideration of section 16(3B) 
soon after its introduction confirmed that it was more than just an interpretative rule or direction, 
but that it operated as a statutory presumption or prima facie rule designed to increase total 
effective sentences for offenders who committed offences while on parole.49 Judicial interpretation 
of its operation on the principle of totality in sentencing for offending on parole is discussed at [2.29] 
and [2.37].

2.24 In R v Kuru,50 the Court of Appeal also referred to the common law rule in relation to future 
executive action and interpreted it as preventing a sentencing judge from ‘anticipating’ the future 
action of a parole board:

It is in our view altogether a different thing for the second sentencing judge to make some order which 

endeavours to anticipate some future decision of the parole board, or to influence that decision. As we 

have said, it is the task of the second sentencing judge to pass a sentence appropriate to the relevant 

offence. It is the task of the parole board to decide what, if anything, should be done about a breach of 

parole.51

2.25 The 1997 amendments also inserted section 5(2AA) into the Sentencing Act 1991 (Vic)52 to encapsulate 
the principle that the release policies of a parole board (and other executive decisions) are irrelevant 
to the fixing of a head sentence or a non-parole period by a sentencing court. Section 5(2AA) states 
that in sentencing an offender a court must not have regard to ‘any possibility or likelihood that the 
length of time actually spent in custody by the offender will be affected by executive action of any 
kind’. Executive action in this section was specifically to include ‘any action which the Adult Parole 
Board might take in respect of a sentence’,53 such as the cancellation of parole.

2.26 Consistent with R v Kuru, section 5(2AA) was interpreted as embedding the common law prohibition 
on speculation about the future action of a parole board in relation to the parole order for an 
offender being sentenced for an offence committed while on parole. In the decisions that followed 
the enactment of the provision, the Court of Appeal considered that there was no error if a 
sentencing judge refrained from speculating about how a parole board might act in the future.54

49 R v Mantini [1998] 3 VR 340, 346.

50 (1995) 78 A Crim R 447.

51 R v Kuru (1995) 78 A Crim R 447.

52 Sentencing and Other Acts (Amendment) Act 1997 (Vic) s 5.

53 Explanatory Notes, Sentencing and Other Acts (Amendment) Act 1997 (Vic) s 5(2AA), inserted by section 5. See Crimes Act 1914 
(Cth) s 19AK for the Commonwealth version of this provision.

54 R v Ponton [2001] VSCA 36 (Unreported, Phillips and Batt JJA and Coldrey AJA, 19 March 2001) [13].
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2003: The Orphanides approach
2.27 In 2003, the Court of Appeal handed down its judgment in R v Orphanides.55 In Orphanides, the 

appellant had been sentenced for offending on parole. The sentencing judge had noted that, as the 
appellant’s parole had not been cancelled at the time of sentence, he should not speculate as to what 
the parole board might do; nor was he required to consider the operation of section 16(3B).56

2.28 The appellant appealed against sentence on the ground that, in dismissing the relevance of section 
16(3B), the judge had failed to have regard to the possibility that parole might subsequently be 
cancelled and the appellant might be required to serve the parole sentence. It was argued that this 
was a relevant consideration as the addition of the parole sentence to the new sentence, which by 
operation of section 16(3B) would be required to be served cumulatively, would be crushing when 
regard was had to the principle of totality.57

2.29 In determining the appeal, the Court held that the only purpose for which section 16(3B) was 
enacted was to abrogate the general rule that sentences be served concurrently. It was not intended 
to operate to restrict the totality principle but rather to make cumulation of sentences for offending 
on parole a prima facie rule which should be applied as the norm unless there are exceptional 
circumstances. The provision was thus intended to ensure that offenders who offend on parole 
were punished through increased total effective head sentences; the provision was not intended to 
achieve a reduction in sentences due to the principle of totality.58

2.30 The Court said that section 5(2AA) was enacted to ensure that sentencing judges do not speculate 
at all about any executive action that may be taken by the APB, including whether or not it will cancel 
parole and require the unexpired parole sentence to be served. As the sections were enacted at the 
same time by the same Act, it could not be the case that section 5(2AA) was ‘overlooked’ in the 
widening of the operation of section 16(3B) to all sentences of imprisonment committed on parole. 
Therefore:

it is wrong to read s 16(3B) as requiring the sentencing court to adjust or modify the sentence on the 

basis that the accused will be required by the parole board to spend the unexpired portion of the earlier 

sentence in prison.59

2.31 However, the Court held that, although section 5(2AA) prohibited a sentencing judge from 
speculating about whether parole would be cancelled, it did not prevent the judge from sentencing 
in the light of what the possibilities are. This could be done in the same way as the court does 
when, in fixing any non-parole period, it has regard to the possibility that the parole board will not 
release an offender immediately after the non-parole period expired or perhaps at all. This was 
justified because of the need for sentencing judges to take into account the statutory presumption 
of cumulation in section 16(3B), which, if parole was subsequently cancelled, would require all or 
some of the parole sentence to be served in addition to the new sentence for offending on parole. 
The approach established by Orphanides was described as follows:

So here: the court sentences knowing that if the parole board cancels the parole for breach it may also 

require the unexpired portion of the earlier sentence, or perhaps some portion of it, to be served in 

prison; and further that, if that occurs, the new sentence must be served additionally unless it otherwise 

orders by reason of exceptional circumstances.60

55 (2002) 130 A Crim R 403 (‘Orphanides’).

56 R v Orphanides (2002) 130 A Crim R 403, 411.

57 Ibid 412.

58 Ibid 413.

59 Ibid 413.

60 Ibid 413–14.
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2007: Piacentino and Alashkar
2.32 In Piacentino, the appellant appealed against sentence to the Court of Appeal on the ground that 

the sentencing judge had failed to adopt the Orphanides approach in sentencing him for offending on 
parole. Piacentino had been sentenced in the County Court to three years’ imprisonment, with a 
non-parole period of two years and six months, for offences committed on parole. As Piacentino’s 
parole had not been cancelled at the time of sentence, the sentencing judge indicated that, due 
to section 5(2AA) he was not permitted to, and did not, take into account the possibility that 
Piacentino’s parole might be cancelled by the APB.

2.33 After reviewing the provisions and relevant case law, the Court of Appeal61 dismissed Piacentino’s 
appeal. In doing so, the Court considered and overturned the Orphanides approach described at 
[2.29]–[2.31]. It held that the express wording of section 5(2AA) did not allow the sentencing judge 
to have regard to the possibility that Piacentino’s parole might be cancelled after sentence and he 
might be required to serve all or part of the parole sentence.62

2.34 However, this express prohibition raised two issues that the Court of Appeal was then required 
to consider. The first issue was a practical one related to the sequence of events, specifically the 
timing of the parole cancellation relative to sentence. The interpretation given to the prohibition in 
section 5(2AA) meant that a sentencing judge could only have regard to the parole sentence that 
the offender was liable to serve if the APB had already cancelled parole when that offender faced 
sentence for further offences. The second issue was the effect of this practical issue on the application 
of the totality principle in cases where parole has not been cancelled at the time of sentence.

Totality and the timing of parole cancellation

2.35 The Court confirmed that, unless there was legislation prohibiting it, totality applied to an offender liable 
to serve an additional sentence brought about by breach and cancellation of parole.63 However, section 
5(2AA) affected whether and how a sentencing judge might apply the totality principle, depending on 
the timing of parole cancellation. If an offender’s parole were cancelled before sentencing, the offender 
would already be serving the parole sentence when he or she faced sentence for the new offences. The 
Court of Appeal confirmed that, in this situation, the sentencing judge must take this into account by 
having regard to, and when appropriate applying, the principle of totality in moderation of sentence.64

2.36 However, a consequence of the Court’s interpretation of section 5(2AA) was that totality could no 
longer be applied when parole had not been cancelled prior to the time of sentence.65 This is because, 
if a sentencing judge were asked to apply the principle of totality by having regard to the possibility 
that the APB might later cancel parole, the judge would be offending the express prohibition in 
section 5(2AA). The Court of Appeal’s view was that the plain language of section 5(2AA) did not 
allow a sentencing judge to speculate about whether parole would be cancelled or even consider 
what the possibilities might be in relation to parole. This included the recall of a prisoner to serve the 
balance of a parole sentence.66 Totality could not be applied where parole had not been cancelled at 
the time of sentence as it required regard to be had to the sentence which the offender was already 
serving.67 This could not be without speculation as to whether or not the APB was going to cancel 
parole and require an offender to serve all or part of the parole sentence.68

61 This was convened as a court of five judges, rather than the usual three.

62 R v Piacentino (2007) 15 VR 501, 516.

63 Ibid 508.

64 Ibid 518.

65 See consequences and implications identified in [1.13].

66 R v Piacentino (2007) 15 VR 501, 515–16.

67 R v Sullivan [2005] VSCA 286 (Unreported, Charles, Buchanan and Eames JJ, 1 December 2005) [20] cited with approval in 
R v Hunter (2006) 14 VR 336.

68 R v Piacentino (2007) 15 VR 501, 515–16.
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2.37 Consistent with Orphanides, the Court said that it was section 5(2AA) which achieved this result, 
not section 16(3B). While section 5(2AA) did not explicitly address the totality principle, the Court 
reluctantly concluded that the section has the effect, intended or not, of preventing its operation.69 
It considered that there was nothing in section 16(3B) which was intended to ‘diminish’ the principle 
of totality or to prohibit its application in sentencing for offences committed on parole.70

2.38 The interpretation that section 5(2AA) precluded a court from considering future action by the 
APB71 had the effect of making the timing of parole cancellation a crucial factor in whether or not 
the parole sentence could be taken into account and whether or not totality could be applied 
in sentencing. Offenders who faced sentence before parole cancellation would be denied the 
application of the principle of totality, while those who faced sentence after parole cancellation 
would be afforded the application of totality in sentencing.72

Fresh evidence

2.39 The court left open the question of whether or not parole cancellation after sentencing for a new offence 
could constitute fresh evidence73 for the purposes of an appeal against sentence for that new offence.74

2.40 Six months after the decision of Piacentino, the Court of Appeal was required to answer this question 
in Alashkar.75 The appellants, Alashkar and Tayar, argued that the cancellation of parole after the 
imposition of sentence in each case and the consequent liability to serve the outstanding portion 
of the parole sentence constituted fresh evidence, and, in the light of this, the sentence should be 
reconsidered to ensure it did not offend the totality principle.

2.41 In Alashkar, the Court of Appeal approved the interpretation of section 5(2AA) in Piacentino 
as prohibiting a sentencing judge from taking account of ‘a risk that cannot be evaluated by the 
sentencing judge at the time of sentence’.76

2.42 It held that this prohibition also made the timing of parole cancellation crucial to the operation of 
section 16(3B) when an offender is being sentenced for offences committed on parole and faces parole 
cancellation. An order pursuant to section 16(3B) could be made only if an offender’s parole had already 
been cancelled and he or she was serving the resultant parole sentence at the time of sentence for the 
new offending. Any such order made before the cancellation of parole would require a judge to have 
regard to the possible effect of any executive action by the APB, which is prohibited by section 5(2AA).77

2.43 The Court concluded that the effect of section 5(2AA) on totality was such that offenders whose 
parole was cancelled before sentence were afforded the application of totality while offenders 
whose parole was cancelled after sentence were denied the application of the principle. This had 
the potential to result in unfairness to offenders and inconsistency in sentencing.78

2.44 To address the potential for unfairness and inconsistency and allow totality to be applied in such 
cases, the Court held that parole cancellation after sentence could constitute fresh evidence on 
an appeal against sentence. If the appeal was successful, the sentence could be reviewed, and if it 
offended totality, it could be varied by the Court of Appeal.79

69 Ibid 515.

70 Ibid.

71 Ibid 520.

72 Ibid 506.

73 The principles in relation to ‘fresh evidence’ sentence appeals are discussed at [3.19]–[3.30].

74 R v Piacentino (2007) 15 VR 501, 529. Another question which was raised was whether, in considering an appeal against sentence 
on this basis, the court could and should assume that the APB had had regard to the totality principle in making a decision in 
relation to the parole sentence.

75 R v Alashkar; R v Tayar (2007) 17 VR 65, 66, 74, 78.

76 Ibid 67.

77 Ibid 70–1.

78 Ibid.

79 Ibid 69.
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Sentencing offenders who face confiscation

2.45 On the same day it handed down its judgment in Alashkar, the Court of Appeal also delivered 
its decision in McLeod, where it applied the same reasoning in order to allow fresh evidence of 
the subsequent confiscation of an offender’s property after sentence, thereby ensuring that the 
proportionality principle could be applied where appropriate.

2.46 The Confiscation Act 1997 (Vic) provides four main mechanisms for confiscating real and personal 
property related to crime:

•	 discretionary court ordered forfeiture;80

•	 automatic forfeiture;81

•	 discretionary civil forfeiture;82 and

•	 discretionary pecuniary penalty orders.83

2.47 In its current use, ‘forfeiture’ describes the procedure used to take away specific property, which 
belongs to an offender or someone else, that is ‘tainted’ because it was either used in connection 
with, or was derived from, the commission of an offence.84 The term ‘confiscation’ is slightly broader 
and describes the procedure for taking away any financial benefits gained through criminal activity, 
through the making of a pecuniary penalty order.85

2.48 Confiscation can be used as an additional sanction to sentencing or as a sentence in its own right.86 
Its broad purposes include removing property used in the commission of offences, preventing unjust 
enrichment by stripping offenders of the proceeds of crime, deterring people from engaging in 
criminal behaviour and reducing the capacity of offenders to finance future criminal activities. In 
particular, confiscatory sanctions were developed to target forms of organised crime, such as serious 
drug trafficking and fraud offending, terrorist activities,87 money laundering and corporate crime.88

80 If an offender is convicted of any indictable offence or specified summary offence (Schedule 1 of the Act), an order for forfeiture 
may be made by the court upon application by the DPP in relation to ‘tainted’ property used in connection with or derived 
from the commission of an offence: Confiscation Act 1997 (Vic) s 32.

81 If an offender is convicted of an automatic forfeiture offence (Schedule 2), any property subject to a restraining order is 
automatically forfeited: Confiscation Act 1997 (Vic) s 35. A restraining order prohibits an offender from disposing of or dealing 
with the property or interest in the property which has been restrained. The forfeiture automatically comes into effect 60 days 
after the making of the restraining order or the conviction, whichever is later: Confiscation Act 1997 (Vic) ss 14(1), 35. Restraining 
orders can be used to preserve assets in matters where there may be orders for compensation or restitution for victims or for 
confiscation. Compensation and restitution orders have priority over confiscation orders: Confiscation Act 1997 (Vic) s 30. See 
also Sentencing Act 1991 (Vic) pt 4, div 1 for the provisions in relation to applications and orders for restitution and compensation.

82 If an offender is found on the balance of probabilities to have committed a civil forfeiture offence (Schedule 2), a civil forfeiture 
order may be made in respect of property restrained under the automatic forfeiture provisions: Confiscation Act 1997 
(Vic) ss 37–8.

83 A pecuniary penalty order is a civil order requiring the offender to pay a sum of money to the Crown equivalent to the value of 
the benefits assessed as being derived from the offending behaviour. Upon application by the DPP, a pecuniary penalty order 
may be made upon conviction of a forfeiture offence or upon the commission of a civil forfeiture offence and must be made 
upon conviction of an automatic forfeiture offence: Confiscation Act 1997 (Vic) s 59. See also Confiscation Act 1997 (Vic) ss 58(1), 
(2), 63(1), 64, 67, 68.

84 Confiscation Act 1997 (Vic) s 3.

85 Fox and Freiberg (1999), above n 20, 471.

86 Ibid 470–1.

87 Victoria, ‘Second Reading Speech, Crimes (Confiscation of Profits) (Amendment) Bill 1991 (Vic)’, Parliamentary Debates, 
Legislative Assembly, 10 October 1991, 1151 (Jim Kennan, Attorney-General); Commonwealth, ‘Second Reading Speech, 
Proceeds of Crime Bill 2002 (Cth)’, Parliamentary Debates, House of Representatives, 13 March 2002, 1112 (Daryl Williams, 
Attorney-General).

88 Brent Fisse, ‘Confiscation of Proceeds of Crime: Discretionary Forfeiture or Proportionate Punishment?’ (1992) 16 Criminal Law 
Journal 138, 138–9.
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Common law
2.49 The Court of Appeal noted in McLeod that there had been little discussion in case law of the issue 

of the relevance of confiscation and forfeiture to sentencing. It also noted that difficult questions can 
arise as to how confiscation legislation should interact with sentencing due to the various statutory 
provisions for confiscation.89

2.50 For the purposes of relevance to sentence, the common law generally distinguishes between 
confiscation that removes the proceeds of crime (for example money obtained from the trafficking 
of drugs) and confiscation that relates to lawfully acquired property used as ‘instruments of crime’ 
in the commission of crime (for example a residential property used to cultivate drugs). Although 
in some cases the stripping of the proceeds of crime has been treated as a mitigating factor in 
sentencing,90 in general, it is considered not to be relevant to sentence. This is because it is not a 
penalty, but it is necessary to prevent unjust enrichment.91

2.51 The confiscation of lawfully acquired instruments of crime has generally been treated as relevant to 
penalty as it has a punitive and deterrent effect brought about by placing the offender in a worse 
position than he or she was before the commission of the offence. Therefore, the proportionality 
principle requires it to be taken into account by a sentencing judge in determining sentence. This 
common law principle was recognised by the Court of Appeal in McLeod when it said, ‘[d]isgorgement 
of benefits apart, forfeiture is relevant to penalty [and] the sentencing principle of proportionality 
requires that the nature and extent of any forfeiture of property be considered in fixing the sentence’.92

1991: Section 5(2A)–(2B) of the Sentencing Act 1991 (Vic)
2.52 Section 5(2A)–(2B) was first introduced to the Sentencing Act 1991 (Vic) by the Crimes (Confiscation 

of Profits) (Amendment) Act 1991 (Vic) and has subsequently been amended several times93 to reach 
its current form as set out in Appendix 1. The provision was enacted to address previous uncertainty 
in relation to how confiscation could be taken into account in sentencing. In particular, it aimed to 
address the difficulties in reconciling confiscation proceedings with the aims of sentencing, which 
had resulted in occasions where ‘courts have been reluctant to make confiscation orders where to 
do so would impose a punishment which under general sentencing principles might be regarded as 
disproportionate or unduly harsh’.94 It clarified that, in cases where the confiscation ‘goes further 
than merely disgorging ill-gotten gains’95 and has a punitive impact on the offender, it may be taken 
into account by a sentencing judge in determining an appropriate sentence.

2.53 Section 5(2A)–(2B) therefore sets out the way in which a sentencing court may or may not have regard 
to confiscation when determining sentence. It provides that, in some cases where the confiscation 
of property extends beyond the mere removal of the profits of crime and constitutes punishment, 
it may be taken into account in the determination of sentence.96 It therefore recognises that in these 
circumstances the principle of proportionality should be applied to ensure that the punishment imposed 
does not exceed the seriousness of the offending behaviour for which an offender is being sentenced.

89 R v McLeod (2007) 16 VR 682, 685.

90 See for example, R v Allen (1989) 41 A Crim R 51; R v Kardogeros [1991] 1 VR 269; R v McDermott (1990) 49 A Crim R 105; Stocks v The 
Queen (2000) 9 Tas R 210. See also Arie Freiberg and Richard Fox, ‘Forfeiture, Confiscation and Sentencing’ in Brent Fisse, Graeme 
Coss and David Fraser (eds), The Money Trail: Confiscation of the Proceeds of Crime, Money Laundering, and Cash Transactions (1992) 106.

91 R v McLeod (2007) 16 VR 682, 685.

92 Ibid 685–6.

93 Confiscation Act 1997 (Vic) s 156(a), (b), (c), (d); Confiscation (Amendment) Act 2003 (Vic) s 50(1), (2); Major Crime Legislation 
(Seizure of Assets) Act 2004 (Vic) s 24(a).

94 Victoria, ‘Second Reading Speech, Crimes (Confiscation of Profits) (Amendment) Bill 1991 (Vic)’, Parliamentary Debates, 
Legislative Assembly, 10 October 1991, 1153–4 (Jim Kennan, Attorney-General).

95 Ibid.

96 In this report, this is referred to as ‘relevant confiscation’.
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2007: McLeod
2.54 In McLeod, the appellant pleaded guilty to a number of automatic forfeiture offences. A number of 

items of his property had been restrained and these were to be automatically forfeited 60 days after 
his conviction. Two days before McLeod was sentenced in the County Court, he and his wife applied 
to exclude some property from automatic forfeiture.97 The application was adjourned without 
opposition from the Crown, pending sentencing. The sentencing judge said that, as no information 
was available as to what was likely to happen to the restrained property, the risk of confiscation was 
not a matter that he took into account in sentencing. After sentence, the confiscation matter was 
resolved between McLeod and the DPP through payment of a sum of money in lieu of the automatic 
forfeiture. McLeod appealed against the sentence on the ground that the sentencing judge had failed 
to take into account in sentencing that some of his property was likely to be forfeited. It was argued 
that the consideration of sentence should be reopened, as the subsequent confiscation of property 
after sentence was fresh evidence which showed the true significance of facts in existence at the 
time of sentence.98

2.55 The Court in McLeod was confronted with a practical issue related to the timing of the confiscation 
relative to sentence, similar to Piacentino and Alashkar. If relevant confiscation had occurred before 
the imposition of sentence, the sentencing judge may have assessed its impact on the offender and, 
if relevant, taken it into account in formulating sentence. However, if at the time of sentencing the 
confiscation matter had not been resolved, questions arose as to whether and how a sentencing 
court could have regard to the possibility or likelihood of relevant confiscation occurring after 
sentence. The Court also had to consider the extent to which section 5(2A)–(2B) affected the 
application of the proportionality principle in sentencing offenders in these circumstances.99

Proportionality and the timing of confiscation

2.56 In McLeod, the Court confirmed that section 5(2A)–(2B) reflected the common law distinction between 
confiscation that removes the profits of crime to prevent unjust enrichment, and confiscation that goes 
beyond the removal of profits to remove lawfully acquired property. It confirmed that the provision 
created two distinguishable categories of confiscation according to their relevance to sentencing.100

2.57 The first category, irrelevant confiscation, refers to the ‘confiscation of profits’, that is confiscation 
which relates solely to property gained by the offender as a result of his or her criminal behaviour, to 
which a sentencing judge must not have regard in imposing sentence. This includes confiscation orders 
relating to property derived from offending or pecuniary penalty orders which strip offenders of the 
net profits of crime (money received minus expenses incurred).101 Such orders are designed to remove 
the profits of crime and restore the offender to the position he or she was in before the commission 
of the crime. These orders are not permitted to be taken into account by a sentencing judge.

2.58 The second category, relevant confiscation, refers to ‘instrument forfeiture’ and the ‘confiscation of 
benefits’ of crime, to which a sentencing judge may have regard in imposing sentence. Instrument 

97 Although the conversion of a restraining order into a forfeiture order is automatic, a judge may make an order excluding some 
of the property from forfeiture. To exclude restrained property from automatic forfeiture an offender must show, on the 
balance of probabilities, that the property was lawfully acquired, is not tainted through use in connection with the offence, is not 
derived from the offence and is not required for payment of other confiscation orders or restitution or compensation orders: 
Confiscation Act 1997 (Vic) ss 20, 22. See section 21 of the Confiscation Act 1997 (Vic) for exclusion applications in relation to 
court ordered forfeiture offences and section 24 of the Act for exclusion applications in relation to civil forfeiture offences.

98 R v McLeod (2007) 16 VR 682, 682, 684.

99 A number of complicating factors in relation to confiscation added to the Court’s consideration of the issue. Confiscatory 
provisions are complex and vary according to the type of offending and the confiscation order imposed. Orders can be 
mandatory or discretionary. They can be made by a criminal court or in a civil court. They can be made before conviction, at the 
time of conviction or after conviction. Confiscation proceedings can in themselves be lengthy and involve a number of hearings. 
If offenders are at risk of having property confiscated, the likelihood of that ultimately occurring can be difficult to predict.

100 R v McLeod (2007) 16 VR 682, 687.

101 Sentencing Act 1991 (Vic) s 5(2A)(b), (d), (e).
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forfeiture refers to forfeiture of property that was lawfully acquired but tainted by its use as an 
instrument in the commission of the offence. The confiscation of benefits refers to pecuniary penalty 
orders which strip offenders of the benefits of crime.102 The calculation of ‘benefits’ generally includes 
the total money actually received from the commission of the offence, not taking into account any 
expenses. This is distinguished from ‘profits’, which refers to money received minus the expenditure 
incurred to derive the profits.103

2.59 The Court held that this distinction allowed a court to apply the principle of proportionality when 
sentencing an offender in situations where confiscation orders go further than restoring the status 
quo and constitute ‘punishment and not simply the deprivation of profits’.104

260 The Court pointed to authority where the failure of a court to take into account the forfeiture or 
likely forfeiture of lawfully acquired but tainted property has led to an appeal against sentence. For 
example, in R v Le; R v Nguyen105 the sentence was varied on appeal on the basis that the offender’s 
loss of his interest in a lawfully acquired house used for drug trafficking would result in substantial 
additional punishment. This Court also made reference to other examples where forfeiture of 
lawfully acquired property used to commit an offence ‘is a matter properly to be taken into account 
in sentencing, to ensure that there is proportionality between the final outcome and the gravity of 
the offence’.106

2.61 The Court then considered the issue of the timing of confiscation relative to sentence. Citing other 
recent decisions of the Court of Appeal,107 the Court held that, if at the time of sentence relevant 
confiscation has not been finalised, a sentencing court may have regard to the fact that an offender 
is at risk of asset confiscation. This is because the confiscation could constitute substantial additional 
punishment. However, a court may do so only if there is sufficient evidence to enable the court 
to assess the likelihood of confiscation and its effect on the offender.108 The court must be able to 
calculate the likely loss to the offender and determine whether this loss would constitute additional 
punishment.109 If the available information or evidence is insufficient for the court to assess the 
likelihood of confiscation, and whether it is likely to have a punitive effect on the offender, the risk 
of confiscation cannot be taken into account in sentencing.110

Fresh evidence

2.62 As in Alashkar, the Court considered that the fresh evidence approach should be adopted to allow 
the admission of evidence of confiscation subsequent to sentence in situations where, at the time 
of sentencing, confiscation had not occurred and there had been insufficient evidence to assess the 
risk that it would occur and its likely punitive impact on the offender. This addressed the potential 
for inconsistency and injustice if there were no mechanism for considering the effect of relevant 
confiscation that occurred after an offender had been sentenced. The approach enabled the sentence 
to be reviewed in the light of the fresh evidence, having regard to the proportionality principle.

102 Sentencing Act 1991 (Vic) s 5(2A)(a), (ab), (c).

103 R v El Cheikh [2004] VSCA 146 (Unreported, Batt, Vincent and Eames JJA, 30 July 2004) [10].

104 R v McLeod (2007) 16 VR 682, 687, citing R v El Cheikh [2004] VSCA 146 (Unreported, Batt, Vincent and Eames JJA, 30 July 
2004) [12] (Vincent JA). See also R v Nguyen [2007] VSCA 165 (Unreported, Buchanan, Ashley and Neave JJA, 23 August 2007) 
[23]–[24].

105 [2005] VSCA 284 (Unreported, Charles, Buchanan and Eames JJA, 1 December 2005).

106 R v McLeod (2007) 16 VR 682, 687–8. See for example Whisson v Mead (2006) 95 SASR 124.

107 See R v Le; R v Nguyen [2005] VSCA 284 (Unreported, Charles, Buchanan and Eames JJA, 1 December 2005); DPP v Phillips 
[2005] VSCA 112 (Unreported, Winneke P, Byrne and Osborn JJA, 2 May 2005); R v Do [2004] VSCA 203 (Unreported, 
Winneke P, Buchanan and Vincent JJA, 12 November 2004); R v Yacoub [2006] VSCA 203 (Unreported, Maxwell P, Callaway, 
Buchanan, Vincent and Eames JJA, 5 October 2006).

108 R v McLeod (2007) 16 VR 682, 688.

109 R v Tabone (2006) 167 A Crim R 18; R v Le; R v Nguyen [2005] VSCA 284 (Unreported, Charles, Buchanan and Eames JJA, 1 
December 2005).

110 R v McLeod (2007) 16 VR 682, 688–9.
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Chapter 3 
Effect on the Court of Appeal

Introduction

3.1 The Court of Appeal adopted the principles of fresh evidence in sentence appeals to ensure that 
totality and proportionality could be applied appropriately. A consequence of this fresh evidence 
approach, as identified by the Council, was that there might be an increase in the number of 
sentence appeals, and this would affect the workload of the Court of Appeal.

3.2 Concerns were expressed to the Attorney-General about the impact that this would have on the 
number of appeals being dealt with by the Court of Appeal. It was considered that there might be 
a need for reform to address this consequence and relieve any effect the decisions may have on the 
Court of Appeal.111

3.3 Therefore, a threshold issue is the extent to which these cases are affecting the Court of Appeal 
workload and whether there is a need for reform.

3.4 In this Chapter, the Council examines the fresh evidence approach adopted by the Court of Appeal, 
including the principles governing the admission of fresh evidence in an appeal against sentence and 
their application to parole cancellation and confiscation. It then examines the impact of these cases 
on the Court on the Appeal in terms of their effect on the number of sentence appeals. The Council 
then examines whether or not the effect on the Court of Appeal is such as to provide a strong 
case for reforming the law from the current fresh evidence approach to the alternative options 
considered by the Council.

111 Letter from Attorney-General, the Hon. Rob Hulls, MP, to Professor Arie Freiberg AM, dated 23 February 2009.
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Fresh evidence sentence appeals

Procedure for sentence appeals
3.5 In certain circumstances, a person who is sentenced in Victoria may appeal against the sentence 

imposed and have it reviewed by a higher court. An appeal may be justified on the basis that there 
has been an error in the exercise of a sentencing judge’s discretion in applying the statutory and 
common law sentencing framework112 or on a question of law. In limited circumstances, an offender 
may appeal if there is evidence of an event occurring after sentence that justifies a review of the 
sentence in the interests of justice or to avoid a miscarriage of justice.

3.6 Currently, the procedure for appeals against sentences imposed in the County Court or the Trial 
Division of the Supreme Court is governed by Part VI of the Crimes Act 1958 (Vic). Division 4 
in Part 4 of the Magistrates’ Court Act 1989 (Vic) governs the procedure for appealing sentences 
imposed in the Magistrates’ Court.

3.7 A person who is sentenced by the County Court or by the Trial Division of the Supreme Court 
does not have a right to appeal against sentence but may apply to the Court of Appeal for leave 
to appeal against the sentence.113 The application for leave to appeal is heard by a single Judge of 
Appeal. If leave is not granted, the person may apply to the Court of Appeal for leave to appeal.114 
The test to be applied by a judge in determining the application for leave to appeal is that if one or 
more of the grounds of appeal are ‘reasonably arguable’, the judge should ordinarily grant leave.115

3.8 If leave is granted, the appeal may be heard by two Judges of Appeal.116 The appeal against sentence 
should be allowed by the Court of Appeal, ‘if it thinks a different sentence should have been passed 
or a different order made’.117 Nevertheless, the general principle is that the court may only allow 
an appeal if the appellant establishes that there is an error vitiating the exercise of the original 
sentencing discretion118 or, in certain circumstances, if there is fresh evidence.119 If the fresh evidence 
is accepted, the relevant question is not whether the sentencing judge made an error, but whether, 
when the sentence is reconsidered in the light of the additional evidence, a different sentence should 
be imposed by the Court of Appeal.120 If the court allows a sentence appeal on any ground, it may 
quash the sentence and either impose a new sentence or remit the matter back to the original 
sentencing court.121

3.9 A person sentenced by the Magistrates’ Court may appeal against the sentence to the County 
Court or on a question of law to the Supreme Court.122 In the former case, there is no requirement 
to obtain leave to appeal, and the appeal is conducted by a single judge as a rehearing of the matter.

112 See [2.1] and Sentencing Advisory Council (2009), above n 5, 3–7.

113 Crimes Act 1958 (Vic) s 567(d).

114 Crimes Act 1958 (Vic) s 582.

115 R v Blick (1999) 108 A Crim R 525; R v Raad (2006) 15 VR 338.

116 Supreme Court (Criminal Procedure) Rules 2008 (Vic) r 2.03.01A.

117 Crimes Act 1958 (Vic) s 568(4).

118 House v The King (1936) 55 CLR 499.

119 See Fox (2005), above n 19, 438, 442.

120 R v Eliasen (1991) 53 A Crim R 391. See [3.19]–[3.30] for further discussion of fresh evidence appeals.

121 Crimes Act 1958 (Vic) s 568(4), (5). If the Court remits the matter it can give any directions in relation to the matter and give 
scope for further hearing by the court, including whether the matter should be heard by the same or a different judge. The 
sentencing court is then required to hear and determine the matter in accordance with the law and the directions given by the 
Court of Appeal: Crimes Act 1958 (Vic) s 568(6).

122 Magistrates’ Court Act 1989 (Vic) ss 83(1), 92(1).
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3.10 The Victorian Parliament has recently enacted the Criminal Procedure Act 2009 (Vic), which will 
govern the procedure in all courts for criminal matters, including appeals against sentence. When 
operational, the Act will supersede the provisions in the Crimes Act 1958 (Vic) and the Magistrates’ 
Court Act 1989 (Vic) referred to at [3.6]–[3.9]. The Criminal Procedure Act 2009 (Vic) was assented 
to on 10 March 2009, however the majority of the Act has not yet come into operation.

3.11 The new provisions under the Criminal Procedure Act 2009 (Vic) do not change the law relating to 
the right of appeal against sentence. As is currently the case, a person sentenced by the County 
Court or by the Trial Division of the Supreme Court may appeal against sentence to the Court of 
Appeal only if he or she has been granted leave to appeal by the Court of Appeal.123 Applications 
for leave to appeal will continue to be heard by a single Judge of Appeal.124

3.12 However, section 280(2)–(3) of the Criminal Procedure Act 2009 (Vic) introduces a narrower test for 
the determination of applications for leave to appeal against sentence as follows:

(2) An application for leave to appeal under section 278 may be refused if there is no reasonable prospect 

that the Court of Appeal would impose a less severe sentence than the sentence first imposed.

(3) An application may be refused under subsection (2) even if the Judge of Appeal considers that there 

may be a reasonably arguable ground of appeal.

3.13 Currently, the test rests solely on whether one or more of the grounds of appeal are ‘reasonably 
arguable’, even if there is no reasonable prospect that the Court of Appeal will impose a lesser 
sentence.125 The new test in section 280 allows a single Judge of Appeal to refuse an application for 
leave to appeal if he or she is of the view that, despite there being one or more reasonably arguable 
grounds of appeal, there is no reasonable prospect of a lesser sentence being imposed if the appeal 
is successful and the offender is resentenced.126

3.14 This narrows the opportunity for applicants to have an appeal against sentence heard by the Court 
of Appeal. However, a person may still apply to the Court of Appeal for leave to appeal if leave is 
not granted under section 280.127

3.15 By embedding the common law ‘error principle’, the new provisions also clarify the law in relation 
to the test to be applied by the Court of Appeal in determining an appeal against sentence.128 The 
error principle, espoused in House v The King,129 specifies that the court must exercise its power 
to set aside a sentence on appeal if there has been an error in the sentencing process (including 
manifestly excessive and manifestly inadequate sentences), and in any other case the court must 
dismiss the appeal.

3.16 Section 281(1)–(2) of the Criminal Procedure Act 2009 states:

(1) On an appeal under section 278, the Court of Appeal must allow the appeal if the appellant satisfies 

the court that –

(a) there is an error in the sentence first imposed; and

(b) a different sentence should be imposed.

(2) In any other case, the Court of Appeal must dismiss an appeal under section 278.

123 Criminal Procedure Act 2009 (Vic) s 278.

124 Criminal Procedure Act 2009 (Vic) ss 280(1), 315(1)(a).

125 R v Blick (1999) 108 A Crim R 525; applied in R v Raad (2006) 15 VR 338.

126 R v Raad (2006) 15 VR 338, 348.

127 Criminal Procedure Act 2009 (Vic) s 315(1). See R v Raad (2006) 15 VR 338, 348 (Buchanan JA, dissenting): ‘In my view the refusal 
of leave to appeal on the ground that there is no reasonable prospect of the ultimate success of an appeal does not constitute 
the denial of a right enjoyed by the applicant … At all events, if an applicant desires to be sentenced by a court unaffected by 
any error, he or she has only to ask for the application to be determined by the Court of Appeal.’

128 Victoria, ‘Second Reading Speech, Criminal Procedure Bill 2008 (Vic)’, Parliamentary Debates, Legislative Assembly, 4 December 
2008, 4986 (Rob Hulls, Attorney-General).

129 (1936) 55 CLR 499.
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3.17 Similar to the current provisions, if a sentence appeal is allowed by the Court of Appeal, it must set 
aside the sentence imposed by the sentencing court and either impose a sentence that it considers 
appropriate (more or less severe)130 or remit the matter to the original sentencing court.131 The 
operation of fresh evidence sentence appeals under this provision is discussed at [3.41]–[3.45].

3.18 Offender appeals against sentences imposed in the Magistrates’ Court will be governed by Parts 6.1 
and 6.2 of the Criminal Procedure Act 2009 (Vic). A person sentenced in the Magistrates’ Court may 
appeal against the sentence to the County Court132 or on a question of law to the Supreme Court.133 
As is currently the case, there is no requirement to obtain leave to appeal against sentence to the 
County Court, and the appeal must be conducted by a single judge as a rehearing of the matter.134

Fresh evidence principles
3.19 As discussed at [3.8], in limited circumstances a sentence may be appealed in the absence of any 

error by the sentencing judge on the basis that there is fresh evidence warranting the reconsideration 
of the sentence in the interests of justice.

3.20 The basic principles in relation to admission of, and acting upon, fresh evidence on application for 
leave to appeal against sentence have been drawn from the principles relating to applications for 
leave to appeal against conviction. While the principle justifying intervention in both cases of appeal 
has been identified as the rectification of a miscarriage of justice, a distinction has been drawn 
between ‘fresh’ and ‘new’ evidence in cases of sentence appeals.135

‘Fresh’ versus ‘new’ evidence

3.21 Fresh evidence has been conceptualised as evidence which did not exist or could not reasonably 
have been discovered at the time of sentence but which sheds light on the circumstances that 
existed at the time of sentence. In contrast, new evidence is considered to be additional evidence 
which could reasonably have been discovered at the time of sentence but was not adduced at first 
instance.136 Generally speaking, the admission of further evidence on appeal (whether it be fresh or 
new evidence) is permitted in exceptional circumstances in the interests of justice but is constrained 
by a number of restrictions.137 The limitations on accepting fresh evidence exist because:

it is generally contrary to the principle of finality in litigation for appellate courts to reopen cases because 

of additional information not adduced at trial. One aspect of the finality principle is that litigants are 

required to bring forward their whole case at one time and not to develop it in staccato fashion.138

3.22 In Victoria, the Court of Appeal has the power to admit new evidence on appeal against sentence 
(and conviction) in the interests of justice if necessary or expedient, irrespective of whether or not 

130 This reinforces the removal of the ‘sentencing double jeopardy’ principle in the Criminal Procedure Act 2009 (Vic). The sentencing 
double jeopardy principle allows a court to impose on appeal a sentence that is somewhat less than the sentence it considers 
should have been imposed in the first instance, recognising that when an offender is resentenced he or she is twice standing for 
sentence: R v Clarke (1996) 2 VR 520, 522. The new provisions allow the Court of Appeal to impose the sentence it considers 
appropriate (either more or less severe), and they expressly state that, in the determination of or resentencing on a Crown 
appeal against sentence, ‘the Court of Appeal must not take into account any element of double jeopardy involved in the 
respondent being sentenced again’: Criminal Procedure Act 2009 (Vic) ss 289(2), 290(3).

131 Criminal Procedure Act 2009 (Vic) s 282(1)(b). The same process for remittals by the Court of Appeal, as described at [3.8], is 
also incorporated under the new provisions: Criminal Procedure Act 2009 (Vic) s 282(3).

132 Criminal Procedure Act 2009 (Vic) s 254.

133 Criminal Procedure Act 2009 (Vic) s 272.

134 Criminal Procedure Act 2009 (Vic) ss 254, 256.

135 Ian Freckleton SC, ‘The Second Bite of the Cherry: Further Evidence on Appeal’ (2008) 143 Victorian Bar News 51, 51–2.

136 Ibid 51.

137 Ibid 52.

138 Ibid.
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the new evidence is fresh evidence pertaining to matters in existence at trial. However, the power 
to accept new evidence is exercised even more sparingly than that in relation to fresh evidence.139

3.23 At common law, post-sentence events which go beyond casting new light on the facts as they were 
before the sentencing judge are not captured by the fresh evidence rule but rather constitute new 
evidence. In these cases, executive government should undertake the review of sentence, rather than 
the courts.140 Although there are cases in which the admission of new evidence has been allowed in 
an appeal against conviction in order to rectify a miscarriage of justice, opposing considerations ‘may 
justify restricting the admissibility of new evidence of events subsequent to the passing of sentence’.141

Factors justifying the admission of fresh evidence on sentence appeals

3.24 While there are limitations on, and no categorisation of, the specific circumstances in which fresh 
evidence will be accepted, a number of factors have been identified as providing justification for the 
admission of fresh evidence on appeals against sentence.

3.25 The admission of fresh evidence has been justified to enable:

matters or events that have occurred since the date of the passing of the sentencing to be placed before 

the court with a view to reconsidering the matter in light of the additional evidence or to show the true 

significance of the facts which were in existence at the time of sentence.142

3.26 In such a case, the basis upon which the evidence is admissible is due to the light it throws on circum-
stances that existed at the time of sentence, not the fact that it may in itself be relevant to sentence.143 
For example, evidence of an injury sustained in prison after the imposition of sentence has been held 
to be inadmissible.144 Such evidence has been distinguished from admissible evidence which emerges 
subsequent to sentence but which also shows how sick a prisoner had been at the time of sentence145 
or which shows the significance of a condition suffered by a prisoner at the time of sentence.146

3.27 The impact of the evidence is also important. As well as the requirement that the evidence should 
shed new light on the matters considered by the sentencing judge, the evidence should be such that it 
would ‘very probably have altered the sentence imposed’.147 Courts have been prepared to interfere 
in such cases, even when there has been no error in the exercise of the sentencing judge’s discretion. 
Rather, the appellate review of sentence is justified if the Court is of the view that the fresh evidence 
should ‘lead to the imposition of a sentence different from that imposed by the judge’.148 For example, 
it was held in R v Araya; R v Joannes that fresh evidence of confiscation subsequent to sentence did not 
justify an intervention in sentence. This was because the evidence was insufficient for the Court to 
determine whether any of the forfeited property was not derived from the commission of crime.149

139 Crimes Act 1958 (Vic) s 574; Criminal Procedure Act 2009 (Vic) ss 317, 318; Fox (2005), above n 19, 442. If the new evidence is 
accepted by the Court of Appeal on appeal against sentence, the Court may not increase the sentence by reason of evidence 
not given at the trial or sentencing hearing: Crimes Act 1958 (Vic) s 574; Criminal Procedure Act 2009 (Vic) s 321(1). Under the 
new provisions, the only exceptions to this are when the evidence relates to a failure by the offender to fulfill an undertaking to 
assist law enforcement authorities after sentencing (referred to in section 291) or when the sentencing court was misled as to a 
material fact at the sentencing hearing and an increase in sentence is necessary in the interests of justice: Criminal Procedure Act 
2009 (Vic) s 321(2), (3).

140 R v Munday [1981] 2 NSWLR 177, 178; Anderson v The Queen (1996) 18 WAR 244, 247.

141 Anderson v The Queen (1996) 18 WAR 244, 245.

142 Freckleton (2008), above n 135, 54, citing R v Holland (2002) 134 A Crim R 451. See also R v WEF [1998] 2 VR 385; Anderson 
v The Queen (1996) 18 WAR 244; R v Smith (1987) 44 SASR 587; R v Prior [1966] VR 459; R v Tutchell [1979] VR 248; R v Bailey 
(1988) 35 A Crim R 458; R v Eliasen (1991) 53 A Crim R 391; Jones v The Queen (1993) 70 A Crim R 449.

143 R v Babic [1998] 2 VR 79, 81.

144 R v Babic [1998] 2 VR 79, 82; R v Eliasen (1991) 53 A Crim R 391, 393. See also R v Smith (1987) 44 SASR 587.

145 R v Green (1918) 13 Cr App R 200; R v Ferrua (1919) 14 Cr App R 39.

146 R v Smith (1987) 44 SASR 587.

147 Anderson v The Queen (1996) 18 WAR 244, 253.

148 Ibid 255, citing R v Eliasen (1991) 53 A Crim R 391, 394 (Crockett J).

149 R v Araya; R v Joannes (1992) 63 A Crim R 123, 128.
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3.28 Another factor relevant to the issue of whether fresh evidence should be admitted on a sentence 
appeal is the type of matter on which the fresh evidence sheds light. Circumstances that are 
‘exceptional’ may justify the exercise of the usually limited discretion to accept fresh evidence. For 
example, the admission of fresh evidence relating to important matters relevant to the prospects of 
rehabilitation, such as eligibility for parole, has been said to be justified as it is ‘necessary or expedient 
in the interests of justice’.150 Appellate intervention has also been justified where the Court of 
Appeal is in a position to hear and determine the matter more expeditiously than had the executive 
dealt with it.151

3.29 Another issue is whether the pre-existing state of affairs on which the evidence sheds light needs 
to have been raised by an offender at the time of sentence for the evidence to be allowed on 
appeal against sentence. This is the position in other jurisdictions152 and previous Victorian decisions 
suggested this approach.153 However, recent Victorian authority confirms that the pre-existing state 
of affairs to which the fresh evidence refers need not necessarily have been raised by an offender 
at the time of sentence.154 Further, the fresh evidence may demonstrate that the sentence was 
manifestly excessive, even if the sentence was appropriate on the material available at the time of 
that sentence.155 Fresh evidence may also be admissible if it relates to a factor not ‘capable’ of being 
taken into account at the time of sentence.156

3.30 In one of the more recent statements of the law, the Victorian Court of Appeal in R v Duy Duc 
Nguyen157 summarised the principles governing the admission of fresh evidence on an appeal against 
sentence.158 These have been recently confirmed and applied by the Court in R v Healy.159 They are 
as follows:

(i) the new evidence must relate to events which occurred since the sentence was imposed;

(ii) the evidence must demonstrate the true significance of the facts in existence at the time of the 

sentence;

(iii) the evidence will not be admitted if it only relates to events which have occurred after sentence 

[and] which show that the sentence has turned out to be excessive;

(iv) the new evidence may be admissible even though the applicant did not refer to the pre-existing state 

of affairs in the course of the plea;

(v) upon admission of the new evidence, it is unnecessary to determine whether the original sentence 

was vitiated by error, or whether it was manifestly excessive;

(vi) the question is whether, on all of the material now before the Court, any different sentence should 

be substituted to avoid a miscarriage of justice.160

150 Anderson v The Queen (1996) 18 WAR 244, 247, citing Greer v The Queen (Unreported, Court of Criminal Appeal, Supreme 
Court of Western Australia, Library No. 8415, Wallace, Seaman and Wallwork JJ, 1 August 1990) 8.

151 Anderson v The Queen (1996) 18 WAR 244, 245.

152 See R v Araya; R v Joannes (1992) 63 A Crim R 123, 128. In this case, an appeal against sentence on the ground of fresh evidence 
of forfeiture was dismissed as the matter had not been taken up or pursued at the time of sentence.

153 R v Babic [1998] 2 VR 79; R v Prideaux (1988) 36 A Crim R 114; R v Bruzzese (Unreported, Supreme Court of Victoria, Court of 
Criminal Appeal, 8 December 1982).

154 R v Duy Duc Nguyen [2006] VSCA 184 (Unreported, Maxwell P, Neave and Redlich JJA, 8 September 2006) [36]; R v Eliasen 
(1991) 53 A Crim R 391, 393.

155 R v Rostom [1996] 2 VR 97.

156 R v Eliasen (1991) 53 A Crim R 391, 393.

157 [2006] VSCA 184 (Unreported, Maxwell P, Neave and Redlich JJA, 8 September 2006) [36].

158 R v Duy Duc Nguyen [2006] VSCA 184 (Unreported, Maxwell P, Neave and Redlich JJA, 8 September 2006) [36]. See also R v 
Eliasen (1991) 53 A Crim R 391, 393; Fox and Freiberg (1999), above n 20, 1071–2. For a detailed discussion of the jurisprudence 
in relation to fresh and new evidence on appeal in criminal, civil and family matters see Freckleton (2008), above n 135.

159 (2008) 186 A Crim R 433.

160 R v Healey (2008) 186 A Crim R 433, 444, citing R v Duy Duc Nguyen [2006] VSCA 184 (Unreported, Maxwell P, Neave and 
Redlich JJA, 8 September 2006) [36].
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Fresh evidence: issues and consultation
3.31 In Alashkar and McLeod, the Court of Appeal applied the principles of fresh evidence respectively to 

post-sentence parole cancellation and relevant confiscation that occurred after sentence.161 It held 
that if at the time of sentencing there is a risk of parole cancellation or confiscation but this could not 
be taken into account in sentencing and either then occurred after sentencing, parole cancellation or 
confiscation could be admitted as fresh evidence on appeal against sentence. If such an appeal were 
allowed and the evidence were accepted by the Court of Appeal, the Court could then review the 
offender’s sentence in the light of the additional evidence of parole cancellation or confiscation.

3.32 In Alashkar, the Court confirmed that fresh evidence is admissible on an appeal in relation to a factor 
that the court was not capable of taking into account at the time of sentence if the evidence throws 
light on a circumstance that existed at the time of sentence.162 The Court cited with approval that 
‘it is permissible to have regard to events occurring after sentencing for the purpose of showing the 
true significance of facts which were in existence at the time of sentence’.163

3.33 The Court held that, when an offender is at risk of parole cancellation but parole has not been 
cancelled by the time of sentence, the sentencing court is not in a position to take the matter into 
account due to lack of information. The circumstance which exists at the time of sentence is the 
possibility that the offender may be required to serve all or part of the parole sentence. The parole 
cancellation after sentence throws light on this circumstance and, applying the totality principle, 
may justify a lesser sentence.164 Thus post-sentence parole cancellation was held to constitute fresh 
evidence which should be received by the Court as relevant to the reconsideration of sentence.165 
This was not considered to be an expansion of the fresh evidence rule.166

3.34 In McLeod, the Court applied these principles to admit the evidence of post-sentence confiscation 
of property. It noted that confiscation after sentence does not automatically lead to a review of 
sentence and there will only be grounds of appeal if the evidence shows the ‘true significance of facts 
in existence at the time of the sentence’.167 This was confirmed by the Court of Appeal in Alashkar.168

3.35 In McLeod, the Court held that, if at the time of sentence the evidence is insufficient to assess the 
likely outcome of any exclusion applications or the likely effect of confiscation, the sentencing judge 
would not be in error if he or she disregarded the risk of confiscation. In such cases, the judge is not 
permitted to speculate as to the risk of confiscation and its likely effect on the offender.169 However, 
the Court held that the finalisation of a confiscation matter after sentence may constitute fresh 
evidence which throws new light on the unquantified risk of an additional penalty faced at sentence.170

161 The Victorian Court of Appeal has also recently considered as fresh evidence the relevance of superannuation orders made 
subsequent to sentence in R v Strawhorn (2008) 185 A Crim R 326, 388. The Court allowed the ground of appeal to be added 
in the application for leave to appeal but dismissed the appeal ground because, ‘given the relatively small amount of the order 
and the personal circumstances of the applicant, no mitigation of the sentence imposed upon him was required’ and therefore 
no different sentence should have been passed.

162 R v Alashkar ; R v Tayar (2007) 17 VR 65, 69.

163 Ibid 67, citing R v Smith (1987) 44 SASR 587, 588 (King CJ).

164 R v Alashkar ; R v Tayar (2007) 17 VR 65, 68.

165 Ibid 69.

166 Ibid 71.

167 R v McLeod (2007) 16 VR 682, 690.

168 R v Alashkar; R v Tayar (2007) 17 VR 65, 71.

169 R v McLeod (2007) 16 VR 682, 690.

170 Ibid.
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3.36 In the Council’s consultation, the OPP viewed these decisions as expanding the fresh evidence rule. 
It was their view that the circumstances in which fresh evidence is accepted on an appeal against 
sentence should be rare and strictly regulated, and that the inclusion of parole cancellation and 
confiscation distorted the fresh evidence principle. The OPP argued that parole cancellation and 
confiscation after sentence should not be admissible as fresh evidence on an appeal against sentence.171

3.37 The OPP supported the approach taken in R v Araya; R v Joannes172 in which the court refused to 
admit fresh evidence of post-sentence confiscation on appeal against sentence.173 However, in this 
case the refusal to admit the fresh evidence was based on the insufficiency of the evidence to justify 
an intervention in sentence, rather than the fact that it related to the confiscation of property.

3.38 Although admitting the fresh evidence of confiscation, the Court in McLeod expressed the view 
that it was ‘unsatisfactory for the impact of subsequent forfeiture to be left to be dealt with by 
this court’. Further, it considered that admitting fresh evidence in such cases in effect required it 
to act inappropriately as the primary sentencing court.174 The Court recommended that to avoid 
this, there should be legislative change to enable a person to have the right to apply to the original 
sentencing judge (or another judge of the sentencing court) for a review of the sentence in the light 
of the subsequent confiscation, if confiscation were not able to be taken into account at the time 
of sentence.175

3.39 These views were reinforced by the Court of Appeal in R v Cochrane,176 where it considered that, 
in cases where parole was cancelled after sentence, it would be preferable for the sentencing court 
(rather than the Court of Appeal) to review the sentence in the light of the fresh evidence. The 
court took the view that the current approach required the Court of Appeal to act as ‘a sentencing 
court of first instance because the discretion is, in the relevant sense, re-opened on every such 
occasion’.177 A review of sentence by the original sentencing court, which had already exercised 
the sentencing discretion, was seen as more efficient and appropriate. These remarks have been 
endorsed more recently by the Court in R v Dang.178

3.40 In the Council’s consultation, many stakeholders expressed the view that there were no compelling 
arguments as to why post-sentence parole cancellation or confiscation should be distinguished from 
other cases of fresh evidence.179 It was considered that the proper place for review and resentencing, 
if appropriate, was the Court of Appeal, as this enabled a consistent and principled approach to the 
application of totality and proportionality.180

171 Submission 5 (Office of Public Prosecutions).

172 (1992) 63 A Crim R 123.

173 Submission 5 (Office of Public Prosecutions).

174 R v McLeod (2007) 16 VR 682, 691.

175 Ibid.

176 [2008] VSCA 60 (Unreported, Maxwell P, Buchanan and Vincent JJA, 15 April 2008) [14]–[15] (Maxwell P).

177 R v Cochrane [2008] VSCA 60 (Unreported, Maxwell P, Buchanan and Vincent JJA, 15 April 2008) [14]–[15] (Maxwell P).

178 [2009] VSCA 183 (Unreported, Ashley and Dodds-Streeton JJA and Lasry AJA, 18 August 2009) [22]–[23]. The most recent 
fresh evidence appeal case to be handed down by the Court of Appeal is R v Tran [2009] VSCA 252 (Unreported, Maxwell P and 
Coghlan AJA, 12 October 2009). In this case, the Court admitted the fresh evidence of the cancellation of the offender’s parole after 
sentence but dismissed the appeal on the fresh evidence ground because when reconsidered in the light of the parole cancellation, 
the sentence imposed for the offending on parole did not offend the principle of totality. This case has not been included in the 
Council’s data on fresh evidence sentence appeals as it was handed down after the date for data collection (31 August 2009).

179 Meeting with County Court Judges (6 July 2009); Meeting with Victoria Legal Aid (17 July 2009); Submission 2 (Law Institute of 
Victoria).

180 Meeting with Victoria Legal Aid (17 July 2009).
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3.41 Members of the County Court consulted by the Council expressed the view that if the fresh 
evidence approach were to be continued, such cases should not be categorised as a ‘sentencing 
error’ if the applicant is successful in his or her appeal and is resentenced by the Court of Appeal.181 
This raised the issue of how fresh evidence will be dealt with under the new provisions on the 
determination of sentence appeals in the Criminal Procedure Act 2009 (Vic).

3.42 As discussed at [3.8], the current test under section 568(4) of the Crimes Act 1958 (Vic) does 
not expressly require that there must be an error vitiating the exercise of the original sentencing 
discretion to justify the imposition of a different sentence on appeal. At common law, however, it 
is firmly established that there must be an error in the sentence. The fresh evidence principle also 
operates at common law to allow the sentencing discretion to be reopened if the Court of Appeal 
considers that there is fresh evidence that throws new light on the facts that existed at the time of 
sentence. Upon admission of the new evidence, it is unnecessary to determine whether the original 
sentence was vitiated by error, or whether it was manifestly excessive. The relevant question is 
whether, when the sentence is reconsidered in the light of the additional evidence, a different 
sentence should be imposed by the Court of Appeal.

3.43 The new test in section 281(1)–(2) of the Criminal Procedure Act 2009 (Vic) embeds the error 
principle and expressly states that there must be an error in the sentence imposed at first instance 
for an appeal to be allowed. In any other case, an appeal must be dismissed. On its face, this 
highlights a potential for inconsistency between the express requirement for error and the fresh 
evidence approach, where no error is required to justify a review of sentence.

3.44 However, section 281 is not intended to exclude fresh evidence appeals, but to enhance clarity 
of and accessibility to the law by embedding the error principle in the determination of sentence 
appeals. This is evident from the Explanatory Memorandum to the enacting provision in the Criminal 
Procedure Bill 2009, which specifically refers to the Court of Appeal’s discretion to allow an appeal 
against sentence in the interests of justice if there is additional material that was not available to 
the sentencing judge but does show an ‘error’ as to the facts. The Explanatory Memorandum 
confirms that:

The issue of when the Court of Appeal will receive and consider additional evidence will continue to be 

governed by the principles and practices developed by the court.182

3.45 Therefore, this indicates that the admission of fresh evidence on an appeal against sentence will 
continue to apply under section 281 of the Criminal Procedure Act 2009 (Vic) and will be governed 
by the decisions of the Court of Appeal, applying the common law discussed at [3.24]–[3.30].

181 Meeting with County Court Judges (6 July 2009).

182 Explanatory Memorandum, Criminal Procedure Bill 2009 (Vic) 104. Fresh evidence may demonstrate that the sentence was 
manifestly excessive even if the sentence was appropriate on the material available at the time of that sentence: R v Rostom 
[1996] 2 VR 97.
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The Council’s view
3.46 The Council considers that a review of sentence in the light of the post-sentence cancellation of 

parole or relevant confiscation is justified on the ground that a denial of the application of the 
fundamental principles of totality or proportionality for some offenders would result in a miscarriage 
of justice.

3.47 When an offender is sentenced, it is possible in some cases that he or she may be required to serve 
all or part of the parole sentence or his or her property may be confiscated. If parole is subsequently 
cancelled or the property is subsequently confiscated, this throws light on a circumstance that 
existed at the time of sentence but could not have been taken into account by the sentencing judge. 
Thus the parole cancellation or confiscation may be admissible on appeal as fresh evidence.

3.48 The Court of Appeal has expressed the view that it is inappropriate for it to act as a sentencing 
court when it resentences an offender in the light of fresh evidence of parole cancellation or relevant 
confiscation. However, a contrary argument is that, in all successful sentence appeal cases, the Court 
of Appeal is required to reopen the sentencing discretion and resentence offenders because of 
error or other fresh evidence.

3.49 The primary concern underlying the need for a different approach was the effect that such fresh 
evidence appeals may have on the workload of the Court of Appeal. The key question, therefore, is 
whether or not this effect justifies a departure from the fresh evidence approach, which ensures that 
post-sentence parole cancellation and relevant confiscation can be taken into account in sentencing, 
as set out by the Court of Appeal.

3.50 In the following section, the Council examines this effect through analysing the number of fresh 
evidence appeals for parole cancellation and confiscation. The analysis suggests that, as the 
anticipated effect has not occurred, there is currently not a strong case to deviate from the current 
fresh evidence approach in cases of post-sentence parole cancellation and relevant confiscation.
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Effect on sentence appeals

Concerns about increasing numbers of sentence appeals
3.51 The fresh evidence approach in the Court of Appeal decisions raised the prospect of:

•	 an increase in the number of applications for leave to appeal against sentence; and

•	 depending on the proportion of successful applications for leave, an increase in the number of 
appeals against sentence.

Current effect on sentence appeals
3.52 The Council’s Discussion and Options Paper identified only 16 cases that had been considered by 

the Court of Appeal on the grounds of fresh evidence of parole cancellation and confiscation. These 
cases occurred between 23 March 2007, when Piacentino was handed down, and 2 April 2009.

3.53 An updated and more detailed analysis of appeals against sentence finalised by the Court of 
Appeal, from 23 March 2007 to 31 August 2009, revealed that there have been two more sentence 
appeal cases on fresh evidence of post-sentence parole cancellation and one additional case on 
post-sentence relevant confiscation. Therefore, as shown in Table 1, in the 29 months since the 
decisions in Piacentino, Alashkar and McLeod, there have been 16 parole cancellation cases and three 
confiscation cases. This comprises 19 sentence appeals in total (see Appendix 3, Table 2 for a list of 
cases).

3.54 Analysis of the grounds of appeal indicated that, in many cases, the sentence appeals may have 
occurred irrespective of the availability of the fresh evidence ground. Table 1 also shows that, of 
the 16 parole cancellation appeals from 23 March 2007 to 31 August 2009, only six matters had 
fresh evidence of parole cancellation as the sole ground of appeal. The remaining 10 matters had 
other additional grounds of appeal, such as error in ordering excessive cumulation, manifest excess 
or parity. Only one of the confiscation matters had fresh evidence as the sole ground of appeal, 
while the remaining two had additional grounds of appeal. In total, there were only seven sentence 
appeals during the 29 month period that relied solely on fresh evidence of either post-sentence 
parole cancellation or post-sentence confiscation.

3.55 However, it is also noted that, had it not been for the fresh evidence point, some of these appeals 
may not have proceeded, as leave to appeal may not necessarily have been granted on the other 
grounds of appeal. For example, in the most recent sentence appeal case on fresh evidence of 
parole cancellation, handed down by the Court of Appeal on 12 October 2009, the President of 
the Court of Appeal, Justice Maxwell, stated that, ‘had it not been for the fresh evidence point, the 
application for leave to appeal ought to have been refused at the leave stage’.183

183 R v Tran (2009) VSCA 252 (Unreported, Maxwell P and Coghlan AJA, 12 October 2009) [52] (Maxwell P). This case has not 
been included in the data on the number of fresh evidence sentence appeal cases as it was handed down after the cut-off date 
for data collection (31 August 2009).
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Table 1: Number of parole cancellation and confiscation fresh evidence sentence appeals from 23 March 
2007 to 31 August 2009

Type of appeal 
Appeals with fresh 

evidence as the sole 
ground of appeal 

Appeals with 
additional grounds 

of appeal

Total number 
of appeals

Number Percentage Number Percentage Number Percentage

Parole Cancellation 6 85.7% 10 83.3% 16 84.2%

Confiscation 1 14.3% 2 16.7% 3 15.8%

TOTAL 7 100.0% 12 100.0% 19 100.0%

3.56 The current number of cases in which the sentence was appealed on the grounds of fresh evidence 
of parole cancellation and confiscation comprise a very small proportion of the overall workload of 
the Court in terms of sentence appeals.

3.57 In a two-year period, from 23 March 2007 to 2 April 2009, there were 14 appeals against sentence 
finalised by the Court of Appeal on the ground of fresh evidence of post-sentence parole cancellation 
(including Piacentino).184 This comprised 2.3% of the total 598 appeals against sentence finalised by 
the Court of Appeal from January 2007 to March 2009.185

3.58 In relation to confiscation, there were two appeals against sentence on the ground of fresh evidence 
of relevant confiscation in the two years from 23 March 2007 to 2 April 2009.186 This comprises 
0.3% of the total 598 appeals against sentence finalised by the Court of Appeal from January 2007 
to March 2009.

3.59 Many stakeholders commented that the number of fresh evidence cases, in particular the number of 
cases with fresh evidence as the sole ground, was lower than they expected. Therefore, stakeholders 
expressed the view that the effect on the Court of Appeal may not be great enough to warrant 
restricting the application of the totality or proportionality principles or to overhaul the current 
approach to dealing with parole cancellation or confiscation after sentence.187 However, some 
stakeholders expressed the view that, although the number of appeals may be lower than expected, 
any addition to the number of appeals required to be considered by the Court of Appeal should 
be avoided due to the current burden and delays experienced in the Court of Appeal’s criminal 
listings.188

184 This differs from the analysis presented in the Discussion and Options Paper, which included appeals where the sentencing judge 
had failed to take into account parole cancellation that had occurred before sentence. The analysis presented here includes only 
those appeals on fresh evidence of post-sentence parole cancellation.

185 Data provided by Court of Appeal, Supreme Court of Victoria.

186 This included the cases of McLeod and R v Tezer [2007] VSCA 123 (Unreported, Maxwell P, Eames JA and Habersberger AJA, 
13 June 2007). R v Tezer was heard and determined before McLeod and included a ground that there was fresh evidence of 
the state of affairs at the time of sentence in relation to confiscation of the applicant’s property. The application to lead fresh 
evidence was granted but the ground failed due to the uncertainty surrounding whether or not the applicant would ultimately 
suffer the hardship of losing the property ([22]–[28]).

187 Meeting with County Court Judges (6 July 2009); Meeting with Victoria Legal Aid (17 July 2009); Meeting with the Adult Parole 
Board of Victoria (18 June 2009); Meeting with Corrections Victoria (8 July 2009); Meeting with Christian Juebner, barrister (17 
July 2009).

188 Submission 5 (Office of Public Prosecutions); Submission 2 (Law Institute of Victoria).
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3.60 It is more difficult to assess the effect of such cases on the number of applications for leave to appeal 
on the ground of fresh evidence of parole cancellation. In its Discussion and Options Paper, the 
Council reported that, as at March 2009, there were 297 appeals against sentence pending (filed but 
not finalised) in the Court of Appeal.189 The Council noted that some of these applications for leave 
to appeal might also involve the ground of fresh evidence of parole cancellation and confiscation, 
however it had not been possible to attain data on this.

3.61 The Council has not been able to access updated data on the number of applications for leave to 
appeal against sentence or the proportion of applications for leave to appeal that have included the 
ground of fresh evidence of parole cancellation or confiscation. However, in a recent address to 
the Victorian Bar, the President of the Court of Appeal, Justice Maxwell, referred to the increasing 
workload and growing backlog in the Court of Appeal. Justice Maxwell referred to an increase of 
24% in the number of criminal appeals (this includes both appeals against conviction and sentence) 
filed over the two-year period between 1 July 2006 to 30 June 2008.190

3.62 While the Council acknowledges the Court of Appeal’s current workload and backlog, it considers 
that the contribution of fresh evidence of parole cancellation or confiscation to this workload has 
not been significant. There are broader issues in relation to the increasing numbers of criminal 
appeals and backlog in the Court of Appeal, however these issues are outside the scope of this 
reference. The Council’s view is that these fresh evidence cases have had a minimal effect on the 
workload of, and the number of appeals in, the Court of Appeal.

Potential for future effect on sentence appeals
3.63 The view expressed in consultation was that, although the number of cases is currently low, that 

number might increase if the fresh evidence approach were entrenched through reform of the 
law.191 However, it was also suggested that the number of cases may be reduced by the new test 
for the determination of applications for leave to appeal against sentence contained in section 
280(2)–(3) of the Criminal Procedure Act 2009 (Vic).192 Under the new test, a single Judge of Appeal 
may refuse an application for leave to appeal against sentence if the judge considers there to be 
no reasonable prospect of the Court of Appeal imposing a less severe sentence. This is so even if 
the judge considers that there may be a reasonably arguable ground of appeal.193 The change was 
introduced to allow ‘the court to apply an appropriate test based on the likelihood of an appeal 
being successful’ and to ‘assist the court in managing its workload’.194

3.64 An indication of the potential effect that the new test may have on reducing the number of 
applications for leave to appeal against sentence can be gleaned from statistics on the reductions 
in sentence following successful sentence appeals made under the current test in section 567(d) of 
the Crimes Act 1958 (Vic). From July 2007 to June 2009, almost four in 10 cases (39.1%) in which an 
offender was resentenced after successfully appealing against sentence resulted in a reduction of 
10 per cent or less in the total effective imprisonment term.195 In 18.8% of cases where a sentence 
appeal was allowed, there was no change in the total effective imprisonment term, although the 
non-parole period was reduced in two-thirds of those cases.

189 Data provided by Court of Appeal, Supreme Court of Victoria.

190 Justice Chris Maxwell, President of the Court of Appeal, ‘A New Approach to Criminal Appeals’ (Address delivered to the 
Victorian Bar at the Continuing Professional Development Seminar, Melbourne, 7 October 2009) 11.

191 Submission 5 (Office of Public Prosecutions).

192 Meeting with Victoria Legal Aid (17 July 2009). See [3.12] for the provision.

193 Criminal Procedure Act 2009 (Vic) s 280(2)–(3).

194 Victoria, ‘Second Reading Speech, Criminal Procedure Bill 2008 (Vic)’ Parliamentary Debates, Legislative Assembly, 4 December 
2008, 4986 (Rob Hulls, Attorney-General). See also R v Raad (2006) 15 VR 338, 348 (Buchanan J, dissenting); Samuels v Western 
Australia (2005) 30 WAR 473, 482.

195 Unpublished statistics on sentence appeals, 1 July 2007 to 30 June 2009, Sentencing Advisory Council.
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3.65 Therefore, a proportion of cases that would have received leave to appeal under the previous 
provisions will not receive leave under the new test. The higher likelihood of having leave refused 
may in turn reduce the number of applications for leave to appeal that are filed, thus reducing the 
burden on the Court of Appeal.

3.66 Under the new legislation, therefore, an application for leave to appeal against sentence on the 
ground of post-sentence parole cancellation or relevant confiscation should only be granted if the 
court considers there to be a reasonable prospect that a less severe sentence will be imposed. This 
is irrespective of the fact that there may be a reasonably arguable ground of appeal based on fresh 
evidence in the light of which the sentence should be reconsidered.

3.67 The fact that an offender’s parole has been cancelled after sentence does not automatically justify a 
reduction in sentence. There may only be a reduction in sentence for the new offences if adding the 
parole sentence results in a sentence which offends the principle of totality. There is a limit to the 
application of totality, and the principle should not be given a more beneficial application in these 
circumstances.196 Of the 16 appeals considered since Piacentino on the ground of fresh evidence of 
parole cancellation, only six were successful and resulted in a less severe sentence. Although the 
application for leave was granted in the remaining 10 cases, and the fresh evidence was admitted on 
appeal (thus the ground was ‘reasonably arguable’), this did not result in a less severe sentence.197

3.68 Similarly, the mere fact of confiscation after sentence will not necessarily justify a variation in sentence. 
The confiscation must be of a relevant type under section 5(2A)–(2B) of the Sentencing Act 1991 (Vic). 
The confiscation must constitute more than the deprivation of the profits of crime. The evidence 
must be sufficient to assess the effect of the confiscation on the offender. If the evidence is accepted, 
the sentence may only be varied if the overall punishment faced by the offender, constituted by the 
sentence and the confiscation, offends the proportionality principle. Two of the three confiscation 
appeals resulted in a less severe sentence being imposed in the light of the fresh evidence.198

3.69 All 19 of the parole cancellation and confiscation appeals had reasonably arguable grounds of appeal. 
However, if the new test for the determination of appeals had applied, it is arguable that only the 
eight cases in which a less severe sentence was imposed would have resulted in sentence appeals.

3.70 In the parole cancellation cases in which a less severe sentence was imposed, common factors were 
the length of the parole sentence relative to the new sentence and the severity of the sentence 
imposed for the new offending. In the confiscation cases, both sentences were reduced on the basis 
of the punitive and harsh consequences of ‘instrument forfeiture’ through the automatic forfeiture 
provisions. In these cases offenders had lost residential property that had been lawfully acquired but 
tainted through its use in connection with the offending.

196 R v Mangelen [2009] VSCA 63 (Unreported, Ashley and Redlich JJA, 2 April 2009).

197 See Table 3 in Appendix 3 for the variations in sentence in successful appeals on the ground of fresh evidence of parole 
cancellation from 23 March 2007 to 31 August 2009.

198 See Table 4 in Appendix 3 for the variations in sentence in successful appeals on the ground of fresh evidence of confiscation 
from 23 March 2007 to 31 August 2009.
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The Council’s view
3.71 The Council’s view is that the current number of sentence appeals on the ground of fresh evidence of 

parole cancellation and confiscation indicates that the effect on the Court of Appeal is less significant 
than expected. There have been 19 sentence appeal cases involving this ground in the Court of 
Appeal. However, this represents a very small proportion of the Court of Appeal’s workload. Twelve 
of these cases had additional grounds of appeal and therefore might have proceeded irrespective of 
the fresh evidence ground. Only seven cases were appealed solely due to post-sentence cancellation 
of parole or relevant confiscation. Thus, changing the current system to remove the availability of 
fresh evidence of parole cancellation as a ground of appeal may not necessarily reduce the number 
of sentence appeals requiring consideration by the Court of Appeal.

3.72 The current effect on sentence appeals does not, in the Council’s view, provide a strong case for 
reform of the current fresh evidence approach to parole cancellation and confiscation. Further, the 
current effect on the Court of Appeal may be reduced under the stricter test for the determination 
of applications for leave to appeal in the new Criminal Procedure Act 2009 (Vic).

3.73 The Council’s analysis and consultation suggest that fresh evidence cases will continue to have a 
less-than-expected effect on the Court of Appeal, although this is difficult to predict with absolute 
certainty. This may depend on the frequency with which parole cancellation and confiscation occur 
after sentence (discussed at [4.58]–[4.63] in relation to parole and at [5.49]–[5.63] in relation to 
confiscation). The number of future sentence appeals may also depend on a number of unknown 
factors, such as levels of awareness of this aspect of the law; the time lag in the Court of Appeal for 
the hearing of applications for leave to appeal and appeals against sentence; increases in the number 
of parole cancellations or confiscation orders; and increases in offending on parole or offending 
which attracts confiscatory sanctions.
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Chapter 4 
Sentencing and parole

Introduction

4.1 This Chapter first examines whether the principle of totality should continue to apply in the 
sentencing of offenders for offending on parole where parole is cancelled, irrespective of the timing 
of parole cancellation. Second, it examines the timing of parole cancellation relative to sentence 
in order to ascertain how frequently and for what reasons the APB waits until after sentence is 
imposed before considering the cancellation of parole.

4.2 The Council then considers the four options for reform examined in the Discussion and Options 
Paper in relation to parole and sentencing. These options are assessed according to the extent to 
which they address the consequences and implications of the decisions.

4.3 During consultation, a fifth option of ‘no change’ emerged for consideration, based on the less-
than-expected effect of the decisions on the Court of Appeal thus far, and the potential difficulties 
associated with each of the alternative options. Many stakeholders expressed the view that, in the 
light of these considerations, the current fresh evidence approach was the most appropriate. The 
Council has considered this ‘no change’ option throughout its analysis of the alternative options.

4.4 The Council’s view is that each of the options it considered has the potential to cause more difficulties 
than the current fresh evidence approach. This, together with the effect of the current approach on 
the Court of Appeal, does not provide a strong case for reform.

4.5 For the reasons discussed below,199 the Council recommends that the current approach be retained 
so that, in appropriate cases where parole has not been cancelled at the time of sentencing, an 
application for leave to appeal against sentence can be made where parole is cancelled after sentence 
(Recommendation 3).

199 At [4.153]–[4.159].
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Threshold issue: application of totality

4.6 One of the consequences of the relevant cases is that the fresh evidence approach ensures the 
consistent application of the principle of totality in the sentencing of offenders for offending on 
parole where parole is cancelled, irrespective of the timing of the cancellation. This approach avoids 
the unfairness and inconsistency that would result if totality did not apply due to post-sentence 
cancellation of parole. The Council sought to answer, as a threshold question, whether or not 
totality should continue to apply to sentences for offences committed on parole where parole is 
subsequently cancelled.

Should totality apply?

Appropriate sentencing for offenders on parole

4.7 The majority of stakeholders were of the view that the principle of totality should continue to apply 
in the sentencing of offenders for offences committed on parole. This was so as to ensure that 
the addition of a parole sentence to the sentence for the offending on parole did not result in a 
disproportionate or unfair sentence.200 In a submission to the Council, Liberty Victoria said:

The starting position is that proportionality and totality should always apply, both to sentences imposed 

by a Court and to decisions of the Adult Parole Board. These principles have evolved as part of our justice 

system’s fundamental commitment to the notion that ‘punishment should fit the crime’.201

4.8 There is judicial consensus in case law that the principle of totality is relevant to the determination 
of sentence for offending on parole where an offender is serving a period of cancelled parole.202 
The Victorian Court of Appeal has repeatedly emphasised that, if a period of imprisonment is being 
served at the time of sentencing, the sentencing judge must take this into account,203 including in 
circumstances where, ‘[n]otwithstanding section 16(3B) … the sentence currently being served 
derives from a breach of parole’.204 Therefore, despite the presumption of cumulation in section 
16(3B), the totality principle should apply. This is to ensure that:

viewed as a whole the aggregate of sentences imposed by reason of cumulation cannot be greater than 

any sentence required to fulfil the totality principle and all the appropriate aims of sentencing in the 

case.205

4.9 That said, many stakeholders acknowledged the view that there should be some consequences, in 
terms of punishment additional to that given for the new offences, for the fact that the offender 
committed the offences in breach of parole.206 However, it was thought that this did not justify the 
denial of totality for such offenders, but rather that this could be, and was, given effect through 
mandatory cumulation under section 16(3B) of the Sentencing Act 1991 (Vic) and through being 
taken into account as an aggravating factor in the determination of the new sentence.207

200 Meeting with County Court Judges (6 July 2009); Meeting with Victoria Legal Aid (17 July 2009); Submission 2 (Law Institute of 
Victoria); Submission 4 (Andrew Lockwood-Penney); Submission 6 (Liberty Victoria).

201 Submission 6 (Liberty Victoria).

202 See R v Hunter (2006) 14 VR 338, 341; R v Youil (1995) 80 A Crim R 1; R v Cutajar (1995) 85 A Crim R 280; R v Brock (Unreported, 
Supreme Court of Victoria, Court of Appeal, Tadgell, Charles JJA and Southwell AJA, 22 February 1996); R v Gorman (Unreported, 
Supreme Court of Victoria, Court of Appeal, Hayne, Charles JJA and Crocket AJA, 10 August 1995); R v Ulla (2004) 148 A Crim 
R 356; R v Berkelaar [2001] VSCA 143 (Unreported, Callaway, Buchanan and Chernov JJA, 6 September 2001).

203 R v Hunter (2006) 14 VR 336, 341, citing R v Renzella [1997] 2 VR 88, 98.

204 R v Sullivan [2005] VSCA 286 (Charles, Buchanan and Eames JJA, 1 December 2001) [20].

205 R v Hunter (2006) 14 VR 336, 341.

206 Meeting with County Court Judges (6 July 2009); Meeting with the Adult Parole Board of Victoria (18 June 2009); Submission 5 
(Office of Public Prosecutions).

207 Meeting with Victoria Legal Aid (17 July 2009); Meeting with County Court Judges (6 July 2009).
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Service of all or part of the parole sentence

4.10 The OPP submitted that totality should only apply if changes were made to ensure that the offender 
actually serves the entire parole sentence by virtue of the cancellation of parole.208

4.11 In the absence of exceptional circumstances, the cumulation (by operation of section 16(3B)) of the 
parole sentence and the head sentence for the new offences produces a number of effects. The 
non-parole period is calculated only with reference to the head sentence for the new offences, and 
the parole sentence is then added to the end of that head sentence. Due to this, the offender may 
be re-released on parole after he or she has served the non-parole period of the new sentence. 
In these circumstances, if the offender is re-released on parole, he or she may serve a period of the 
parole sentence under parole conditions in the community rather than in custody.

4.12 Given these circumstances, the OPP did not support any of the options in relation to parole, as they 
considered it a ‘fallacy’ to moderate a sentence by taking into account a parole sentence which may 
or may not be served in prison in its entirety:

The Options assume that when an offender breaches his or her parole, he or she will be required to serve 

the entire parole sentence, along with the sentence imposed for the offence which breaches the parole 

order. In our experience, an offender is rarely required to serve the parole sentence in its entirety upon 

breaching the parole order. However, the sentencing judge for the breaching offence is currently required 

to moderate the sentence as a result of totality considerations. As a result, the offender effectively 

receives a discounted sentence due to the operation of totality in circumstances where he or she has 

breached parole and the perceived total effective sentence is rarely implemented in practice.209

4.13 For this reason, the OPP’s preferred option was a reversion to the Orphanides approach. In their 
view, this removed the ‘fallacy’, argued to be inherent in the current system, where sentences are 
moderated by taking into account a parole sentence which may or may not be served in its entirety. 
In the OPP’s submission:

It is the Crown’s position that a return to the approach enunciated in R v Orphanides (2002) 130 A Crim 

R 403 is the preferred option. This would allow some measure of totality to be applied as the court could 

again sentence the offender in the context of the risk of his or her parole being revoked. It would permit 

the sentencing judge to have regard to the possibility of parole revocation.210

4.14 However, the Orphanides approach requires a different application of totality dependent on the 
timing of parole cancellation. This may result in unfairness for offenders and victims in the sentencing 
process, caused by inconsistent sentencing outcomes and uncertainty as to how the risk of parole 
cancellation may be taken into account by a sentencing judge.211 Further, there is only a tenuous 
distinction to be made between taking into account the possibility of parole cancellation and 
speculating as to whether parole may be cancelled. The retention of section 5(2AA) ensures the 
application of the well-entrenched principle applicable to all sentencing that an offender’s liberty 
should not be determined with reference to factors that are unpredictable or out of the offender’s 
control. The Court of Appeal recognised these issues in overturning the Orphanides approach.212

4.15 The retention of section 5(2AA) under the current approach ensures that totality is applied in the 
determination of sentences for offending on parole in the same way as it is in the determination of 
a head sentence and a non-parole period in all cases of sentencing. In all sentencing situations, the 
sentencing judge applies the sentencing principles in the legislative framework of the Sentencing Act 
1991 (Vic) and common law principles such as totality. In all sentencing situations, totality is applied 

208 Submission 5 (Office of Public Prosecutions).

209 Submission 5 (Office of Public Prosecutions).

210 Submission 5 (Office of Public Prosecutions).

211 Meeting with Victoria Legal Aid (17 July 2009).

212 R v Piacentino (2007) 15 VR 501, 511.
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by the sentencing judge in setting the head sentence and non-parole period. This is done without 
the judge knowing or speculating as to when the offender may be released after service of the non-
parole period or whether the offender will serve the entire head sentence.

4.16 The release of an offender on parole does not mean that the offender is not required to serve the 
sentence. An offender who is released on parole is still deemed to be under sentence213 and must 
comply with a number of standard (and possibly special) conditions, which can restrict his or her 
freedom. Such conditions may include reporting requirements, supervision or conditions about 
where he or she can live.214

4.17 Further to this, release on parole is not automatic; therefore the mere fact that an offender has 
served his or her non-parole period and applies for release on parole does not mean parole will 
be granted. The APB aims to meet with offenders from a relatively early stage of their sentence 
and regularly reviews its cases to monitor the progress of offenders and ensure that offenders are 
prepared and equipped to be released into the community.215 The APB’s decision to release an 
offender on parole and the timing of the release depend on the individual circumstances of the 
case, including the type and extent of the breaches, the remaining parole period, the offender’s 
performance on parole, the offender’s compliance with other conditions and the offender’s long-
term rehabilitation.216

4.18 The majority of stakeholders supported retaining the APB’s discretion and flexibility in determining 
whether to release an offender who is serving both a sentence for new offences and a parole 
sentence before the end of the parole sentence. This was preferred over a mandatory requirement 
to serve all or part of the parole sentence.217 In addition, stakeholders pointed to the benefits of 
an offender being able to apply for release on parole after expiry of the non-parole period and 
before the end of the parole sentence. In particular, if released, the offender would be subject to 
supervision and provided with support in the community.

4.19 Another effect of the cumulation of the parole sentence and the head sentence for the new offences 
by operation of section 16(3B), in addition to that referred to at [4.11], is a disproportionately 
longer-than-usual overall effective sentence compared with the non-parole period. This is because 
the non-parole period is calculated with reference to the head sentence for the new offences and 
the parole sentence is added cumulatively to the end of the head sentence. A further effect of this 
is that, if the offender is released on parole after service of the non-parole period, there may be a 
longer-than-usual period of parole compared with the overall effective sentence.218

4.20 Stakeholders suggested that it is preferable to have a longer period of supervision and support in 
the community than release with no supervision or support after the mandatory service of the full 
parole sentence.219 This is consistent with a fundamental aim of parole to provide offenders with an 
incentive for rehabilitation.220 This has been confirmed by the High Court:

Notwithstanding that a sentence of imprisonment is the appropriate punishment for the particular offence 

in all the circumstances of a case, considerations of mitigation or rehabilitation may make it unnecessary 

or even undesirable, that the whole of that sentence should actually be served in custody.221

213 Corrections Act 1986 (Vic) s 76.

214 Adult Parole Board of Victoria (2008), above n 35, 19; Corrections Act 1986 (Vic) s 74(7). See Corrections Regulations 2009 (Vic) 
sch 4, form 1 for a list of standard conditions.

215 Adult Parole Board of Victoria (2008), above n 35, 15.

216 Ibid 15–16.

217 Meeting with Victoria Legal Aid (17 July 2009); Meeting with Corrections Victoria (8 July 2009); Meeting with the Adult Parole 
Board of Victoria (18 June 2009); Submission 2 (Law Institute of Victoria).

218 R v Mangelen [2009] VSCA 63 (Unreported, Ashley and Redlich JJA, 2 April 2009) [33].

219 Meeting with Victoria Legal Aid (17 July 2009); Meeting with the Adult Parole Board of Victoria (18 June 2009).

220 Rachel Simpson, Parole: An Overview, Briefing Paper No 20/99 (1999), 2.

221 R v Shrestha (1991) 173 CLR 48, 67.
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4.21 It is the Council’s view that the principle encapsulated in section 5(2AA) of the Sentencing Act 
1991 (Vic) should apply equally to all offenders who are sentenced for offending on parole. The 
prohibition on speculation in section 5(2AA) of the Sentencing Act 1991 (Vic) requires the judge:

to assume that the full term of the [parole] sentence would be served. Any possibility that [the offender] 

might again be released on parole [is] to be disregarded.222

4.22 The liberty of an offender should not be determined by factors which are unpredictable and out of 
his or her control. At the time of sentence, a sentencing judge cannot predict or control what factors 
the APB will take into account in deciding whether to release an offender on parole.223 Rather, in 
fixing sentence, judges are to proceed on the basis that a sentence (or in these circumstances a parole 
sentence) will be served, because ‘it is not proper to fix a sentence by reference only to a forecast 
about the effect of executive policy on the service of the term imposed’.224 This includes whether 
the offender will be required to serve all or part of the parole sentence upon cancellation of parole. 
Also included is the possibility that the APB may cancel parole but later revoke that cancellation and 
reinstate parole (subject to the sentence imposed by the judge for the new offences).

How should totality be applied?

Methods of adjusting sentence to apply totality

4.23 In practice, the application of the totality principle allows a court to adjust a sentence if the sum of 
individual sentences imposed is disproportionate to the offending. This can achieved by:

•	 adjusting the manner in which sentences are structured through orders for cumulation or 
concurrency; or

•	 adjusting the total sentence through moderation of individual sentences.

4.24 The first method (cumulation and concurrency) is generally accepted as the primary mechanism 
for giving effect to the totality principle.225 For example, when sentencing an offender for multiple 
offences arising out of the same course of conduct, a court may impose appropriate individual 
sentences to reflect the gravity of each offence and order that the sentences be served concurrently 
to reflect the overall offending. In some cases, it might be more appropriate to use cumulation. 
For example, when there are separate victims for each offence, the court may impose appropriate 
sentences for each offence and order that they be served cumulatively (or partially cumulatively) to 
reflect the gravity of the overall offending.226

4.25 The second method of achieving totality involves adjusting the total sentence by moderating individual 
sentences below that which would otherwise be imposed.227 Generally, this second mechanism for 
giving effect to the totality principle should only applied where the primary mechanism of cumulation 
and concurrency cannot be used.228 For example, the second mechanism may be used where the 

222 R v Hunter (2006) 14 VR 336, 341.

223 For example, a mental illness that developed after the offender was sentenced. Morgan and Morgan v The Queen (1980) 7 A 
Crim R 146, 155–6.

224 Roadley v The Queen (1990) 51 A Crim R 336, 344. See also R v Yates [1985] VR 41. It was stressed in a submission that sentencing 
should not be influenced by factors related to the administration of justice, such as the costs of imprisoning offenders and the 
administration of sentences: Submission 4 (Andrew Lockwood-Penney).

225 David Thomas, Principles of Sentencing (2nd ed, 1979) 56–7; Mill v The Queen (1988) 166 CLR 59, 63; Johnson v The Queen (2004) 
205 ALR 346.

226 R v Lomax [1998] 1 VR 551; DPP v Grabovac [1998] 1 VR 664; R v McCorriston [2000] VSCA 200 (Unreported, Winneke P, 
Callaway and Buchanan JJA, 17 October 2000) [13]. See also R v Izzard (2003) 7 VR 480.

227 Mill v The Queen (1988) 166 CLR 59, 63.

228 Judicial College of Victoria, ‘Mechanisms of Totality’, Victorian Sentencing Manual [6.4.3] <www.justice.vic.gov.au/emanuals/VSM/
default/htm> at 21 April 2009.
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offender is already serving a sentence interstate229 or in Victoria230 or where the offender is being 
sentenced after a breach of parole.231 Where appropriate, the second mechanism of moderation 
remains open to the sentencing judge.232 Recent authority has emphasised the importance of preserving 
the flexibility for sentencing judges to use either method in tailoring an appropriate sentence.233

Consistency of approach with section 16(3B)

4.26 The operation of section 16(3B) affects the way in which totality may be applied by a sentencing 
judge when sentencing an offender for offences committed on parole where parole is cancelled. 
Section 16(3B) requires a sentencing court to consider whether there are exceptional circumstances 
and, if there are none, order that a sentence imposed for offending on parole be served cumulatively 
on the parole sentence that the offender is liable to serve following parole cancellation.234 This 
aims to ensure that the offender serves a longer overall effective period of imprisonment for the 
offending committed on parole.

4.27 Totality should be applied in a way which is consistent with the legislative policy inherent in section 
16(3B).235 Section 16(3B) was intended to achieve the norm of cumulation, in the absence of 
exceptional circumstances. It was not intended as a justification for the ‘reduction in the sentences 
being imposed because of the principle of totality’.236

4.28 The principle of totality should not constitute ‘exceptional circumstances’ under section 16(3B) as a 
ground for displacing the presumption of cumulation.237 Therefore, totality should not be applied by 
making orders for partial cumulation or concurrency with respect to the parole sentence, contrary 
to the legislative intent behind section 16(3B). Rather, the proper approach to totality is through 
ordering some measure of concurrency of sentences imposed on individual counts for the offences 
committed on parole or via the second mechanism of reducing the individual sentences below those 
which would otherwise be imposed so that the total effective sentence reflects the overall gravity 
of the offences.

4.29 There was conflicting anecdotal evidence from consultation with stakeholders as to the frequency 
with which the parliamentary intention in section 16(3B) was given effect by orders for cumulation 
when sentencing for offences committed on parole. The Council examined how section 16(3B) 
operates in practice by analysing County Court sentencing remarks from 1 January 2007 to 30 June 
2009 in order to identify those cases where an offender was sentenced for offending on parole.238

4.30 Forty cases were identified where offenders were sentenced for offending on parole. Of these, 
there were 29 cases where the offender’s parole had been cancelled by the APB at the time of 
sentence. In 86.2% of these 29 cases, the sentencing judge made orders pursuant to section 16(3B) 
that the sentence imposed be served cumulatively on the parole sentence being served by the 
offender, as shown in Figure 1. In three of the total 40 cases, section 16(3B) was not relevant,239 

229 Mill v The Queen (1988) 166 CLR 59.

230 R v Beck [2005] VSCA 11 (Unreported, Vincent, Nettle JJA and Cummins AJA, 8 February 2005).

231 R v Aleksov [2003] VSCA 44 (Unreported, Callaway, Batt JJA and Cummins AJA, 9 April 2003). See Judicial College of Victoria 
(2009), above n 228.

232 Johnson v The Queen (2004) 205 ALR 346, 356. See also Pearce v The Queen (1998) 194 CLR 610.

233 Johnson v The Queen (2004) 205 ALR 346, 356.

234 R v Hunter (2006) 14 VR 336, 338.

235 R v Mangelen [2009] VSCA 63 (Unreported, Ashley and Redlich JJA, 2 April 2009) [35].

236 R v Orphanides (2002) 130 A Crim R 403, 413.

237 R v Hunter (2006) 14 VR 336, 340.

238 County Court sentencing remarks were searched for a reference using the search term ‘16(3B)’ and isolated for analysis if the 
offending for which the offender was being sentenced was committed while the offender was on parole.

239 There were different reasons for this in each of the three cases as follows: one offender had already served the parole sentence 
at the time he was sentenced for the offending on parole; one offender was sentenced to a period of imprisonment which was 
suspended; and one offender’s parole had ‘technically been cancelled prior to the commission date’ for the offence; therefore 
he was not considered to be on parole at the time of the offending.
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and in eight cases the APB had not acted to cancel the offender’s parole at the time of sentence. 
In these cases, the sentencing judge was not permitted to speculate as to whether parole would 
subsequently be cancelled, nor was the judge required to make an order pursuant to section 16(3B) 
of the Sentencing Act 1991 (Vic).

4.31 The sentencing judge found exceptional circumstances justifying a departure from the presumption 
of cumulation in only four of the 29 cases, of which two involved orders for partial cumulation and 
two involved orders for concurrency. As an example of the exceptional circumstances of one case, 
the offender had an intellectual disability and an acquired brain injury, and there was a period of 
seven and a half months of pre-sentence detention that could not be counted because parole had 
already been cancelled.

4.32 This analysis suggests that it is rare for sentencing judges to order partial or full concurrency under 
the exception in section 16(3B). In the majority of cases, the prima facie rule for cumulation is 
applied. However, it also provides support for retaining the limited discretion in section 16(3B) to 
make orders for concurrency in appropriate cases with exceptional circumstances. The retention of 
this discretion has been supported by the New South Wales Court of Appeal in considering whether 
the cumulation of the parole sentence with a sentence imposed for offending on parole was ‘double 
punishment’, due to the offending on parole having been taken into account as an aggravating 
factor.240 The Court considered that, while cumulation is appropriate in many cases, retaining a 
discretion in making orders for concurrency ensures that the sentence imposed is appropriate in 
the individual circumstances of each case. This is because ‘the circumstances that bring an offender 
before a court for sentence after parole has been revoked are far too varied to permit a single 
absolute rule’.241

Reducing the head sentence for offending on parole

4.33 As discussed at [4.7], the majority of stakeholders supported the continued application of totality 
in the sentencing of offenders for offending on parole. However, the OPP was concerned that 
the application of totality could result in the reduction of head sentences imposed for offences 
committed on parole below sentences normally imposed for similar offences. This is because totality 
could only be applied by the second method described at [4.25].242

240 Crimes (Sentencing Procedure) Act 1999 (NSW) s 21A(2)(j): ‘the offence was committed while the offender was on conditional 
liberty in relation to an offence or alleged offence’.

241 Callaghan v The Queen (2006) 160 A Crim R 145, 149–50. This was also stressed in Submission 4 (Andrew Lockwood-Penney).

242 Submission 5 (Office of Public Prosecutions).

Figure 1 Application of section 16(3B) of the Sentencing Act 1991 (Vic) in sentencing for offences 
committed on parole, County Court, 1 January 2007 to 30 June 2009
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4.34 The High Court has confirmed the proper approach to the application of totality in the sentencing 
of offenders who are serving or have served other sentences of imprisonment.243 This requires 
consideration of the likely effective head sentence had an offender committed all relevant offences 
in the same jurisdiction and been sentenced at the same time.244 Although this approach may lead 
to the ‘unfortunate consequence’ of the imposition of a lower head sentence for the current offence, 
the High Court considered that it was preferable over ‘[t]he injustice involved in the imposition 
of a longer head sentence because of the inadequacy of the law to cope satisfactorily with the 
intervention of state boundaries’.245

4.35 The critical issue in this method of applying totality is whether the total period of imprisonment 
faced by the offender is so long that it can properly be regarded as ‘too severe’. This is although ‘it 
is not necessary for the appellant to establish that the sentence is “crushing” before interference by 
this Court is justified’.246 This approach of assessing ‘severity’ has been endorsed in the application 
of totality to sentencing an offender liable to serve a parole sentence due to parole cancellation.247

4.36 Therefore, to comply with the totality principle where the offender is required to serve the parole 
sentence, reducing the head sentence for offences committed on parole is preferable to the injustice 
caused by the imposition of a longer head sentence, as this would result in a total sentence greater 
than that warranted by the offender’s total offending behaviour. This is particularly so if the application 
of totality depends on the timing of the parole cancellation, which is out of the control of the offender.

4.37 Although it has been said that the principle of totality must ‘bulk large’ in determining sentence for 
offences committed on parole when parole has been cancelled,248 there are limits to the extent to 
which totality should result in a reduced sentence. The cancellation of parole may be relevant to 
the sentence imposed, but it does not justify elevating totality over other principles relevant to the 
synthesising of an appropriate sentence, such as general and specific deterrence, the protection of 
the community and prospects of rehabilitation.249

4.38 The mere cancellation of parole after sentence will not necessarily justify varying the sentence, 
nor will applying the principle of totality always benefit the applicant. If the fresh evidence of 
parole cancellation is accepted, the sentence is reconsidered in the light of the parole sentence 
to be served. If the resultant overall head sentence is disproportionate to the overall criminality 
of the offending behaviour and offends the principle of totality, the appeal will be allowed and a 
new sentence will be imposed. Therefore, Alashkar and subsequent fresh evidence cases are not 
‘authority for the proposition that the [totality] principle will be given a more beneficial application 
in such circumstances’.250

4.39 The fresh evidence of parole cancellation was accepted in all 16 cases finalised by the Court of Appeal 
since Piacentino (23 March 2007 to 30 August 2009) where this ground was raised. However, in 
10 cases, the Court reviewed the sentence in the light of the parole cancellation and concluded that 
the overall effective sentence did not offend totality by virtue of the addition of the parole period.251

243 Mill v The Queen (1988) 166 CLR 59. The offender had committed two armed robberies in Victoria and one armed robbery in 
Queensland within a six-week period. He was sentenced to 10 years’ imprisonment for the Victorian offences first, and upon his 
release on parole, some eight years later, he was extradited and sentenced to eight years’ imprisonment for the armed robbery 
in Queensland.

244 Mill v The Queen (1988) 166 CLR 59, 66.

245 Ibid 67.

246 Regina v The Queen (2004) 149 A Crim R 583, 591.

247 Serra v The Queen [2004] NTCCA 3 (Unreported, Mildren, Bailey and Riley JJ, 3 June 2004) [13], [19].

248 R v Greenslade [2004] VSCA 213 (Unreported, Warren CJ, Batt and Eames JJA, 30 November 2004) [30].

249 R v Mangelen [2009] VSCA 63 [2009] (Unreported, Ashley and Redlich JJA, 2 April 2009) [36].

250 Ibid [32].

251 See for example, R v Czerniawsky [2009] VSCA 2 (Unreported, Kellam and Weinberg JJA, 3 February 2009) where the addition 
of a parole sentence of six months and two days to a head sentence of four years’ imprisonment with a non-parole period of 
two years and six months was not regarded as a violation of the totality principle for the offending behaviour.
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4.40 Although there were 16 cases where fresh evidence of parole cancellation was a ground of appeal, 
there were only six cases where the appeal was allowed and the sentence was varied solely on this 
ground. In these cases, the application of the totality principle by the Court resulted in reductions in 
the overall head sentences imposed for the offences committed on parole.252 Table 3 in Appendix 3 
shows the reductions in sentence in the six successfully appealed cases. Reductions in sentence 
imposed for offending on parole ranged from three months to one and a half years. In five cases 
where more than one offence was committed on parole, the method for applying the totality 
principle involved changing the orders for cumulation on the sentences imposed on the individual 
offences. Reducing the length of sentences imposed on individual counts was the method in four 
cases. In three cases, a combination of these methods was used to vary sentences that offended the 
principle of totality. In all cases, the parole sentence which had been added to the head sentence 
was more than one-year long, ranging from one year and six months to three years.

The Council’s view

4.41 Totality is a fundamental sentencing principle. It is well recognised that totality should apply to all 
people who face multiple sentences of imprisonment to ensure that punishment is in proportion 
to the criminality represented by the offending. It applies to offenders who face sentence and are 
serving a period of imprisonment following cancellation of parole (a parole sentence). This position 
is supported by case law and the majority of stakeholders consulted by the Council.

4.42 The policy that people who offend on parole should face additional punishment because they 
offended when on parole is given effect through section 16(3B). This section provides for the 
presumption of cumulation unless there are exceptional circumstances and the treatment of 
offending on parole as an aggravating factor in sentencing.

4.43 By reason of the policy inherent in section 16(3B) and the common law approach to applying totality, 
the Council’s view is that totality should be applied as in any other case where an offender faces 
multiple terms of imprisonment.

4.44 The application of totality may justify a different sentence, but only if the overall effective sentence 
produced by the head sentence and the parole sentence being served cumulatively (unless there 
are exceptional circumstances) is disproportionate to the overall criminality of the offending. If this 
is so, the proper approach to applying totality in cases where offences were committed on parole 
is to adjust the sentence imposed for the new offences. Where there is more than one offence 
committed on parole, this may be done by orders for cumulation and concurrency of the sentences 
imposed for individual offences or by moderating each sentence imposed for individual offences. 
Consistent with case law, the Council does not consider the application of totality as a sufficient 
basis for exceptional circumstances that would justify departing from the presumption of cumulation 
in section 16(3B) when sentencing offenders for offending on parole.

Recommendation 1:
The sentencing principle of totality should continue to apply in the sentencing of offenders for offences 
committed on parole, irrespective of the timing of the parole cancellation relative to sentencing.

252 See for example, R v Thompson [2009] VSCA 13 (Unreported, Nettle and Dodds-Streeton JJA, 6 February 2009) where the 
addition of a three-year parole sentence to a head sentence of 23 months’ imprisonment with a non-parole period of 15 months 
was considered to be disproportionate to the overall offending behaviour due to the unprecedented length of the parole 
sentence compared to the new sentence.
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Practical issue: the timing of parole cancellation

4.45 Another implication of the Court of Appeal decisions is that section 5(2AA) makes the timing of 
parole cancellation crucial to whether it can be taken into account, and thus whether totality can be 
applied, in the sentencing process (see further [2.35]–[2.38]). The usual timing of parole cancellation 
respective to sentence is relevant to the Council’s consideration of the likely effect of these cases on 
the Court of Appeal. The increased likelihood of parole being cancelled after sentence may lead to 
an increased number of fresh evidence appeals.

4.46 To gain a sense of the general operation of the APB’s discretion to cancel parole, the Council looked 
at data on parole breaches and cancellations from 2001 to 2008 contained in the APB’s annual 
reports. To examine the timing of parole cancellation with respect to sentence, the Council analysed 
data collected from the APB on parole cancellations from 1 July 2008 to 30 June 2009.253 The 
Council used these data, together with information and views gathered in consultation, to examine 
the factors which affect the timing of parole cancellation.

Reasons for cancelling parole
4.47 The APB has a broad discretion to make decisions in relation to persons sentenced to a period of 

imprisonment with a non-parole period, after which the person is eligible for parole. The APB’s 
power applies while the person is in custody and in the community on parole.254 In exercising 
its powers, the Victorian APB is not bound by the ‘rules of natural justice’.255 The rules of natural 
justice, also referred to as ‘procedural fairness’, are principles developed at common law to ensure 
that the decision-making processes of courts and administrative bodies are fair and reasonable.256 
This includes the right to be heard (the hearing rule), the requirement that decision makers act 
impartially (the bias rule) and the requirement that decisions are based only on ‘logically probative 
evidence’ (the no evidence rule).257

4.48 Although there is no formal right to procedural fairness, however, the APB operates, as far as 
possible, consistently with the principles of natural justice. The Chairperson of the APB is required to 
be a Judge of the Supreme Court, and other membership of the APB includes current Judges of the 
County Court and Magistrates as full-time members and retired Supreme or County Court Judges 
or Magistrates as part-time members.258 The APB’s broad discretion allows it to make decisions 
quickly and as required in response to the circumstances of each case. As noted by the APB in its 
2007–2008 annual report:

The Board aims to ensure that its proceedings are conducted properly and fairly for all parties involved 

… In making decisions to grant, deny, defer, or cancel parole, the Board considers each case on its merits, 

while using flexible guidelines developed over many years to streamline the decision-making process.259

253 See Appendix 4 for further details of the Council’s methodology, data sources and data sets.

254 See Sentencing Advisory Council (2009), above n 5, 9–10 for a more detailed discussion.

255 Corrections Act 1986 (Vic) s 69(2). Parole boards in Western Australia and in the Northern Territory are also exempt from the 
rules of natural justice. See Sentence Administration Act 2003 (WA) s 115; Parole of Prisoners Act 1971 (NT) s 3HA.

256 Butterworths (ed), ‘[10-1868] Common law and the (CTH) Administrative Decisions (Judicial Review) Act 1977’, Halsbury’s 
Laws of Australia <www.lexisnexis.com.au> at 2 September 2009.

257 Sentencing Advisory Council, High-Risk Offenders: Post Sentence Supervision and Detention: Final Report (2007) 129.

258 Corrections Act 1986 (Vic) s 61.

259 Adult Parole Board (2008), above n 35, 16.
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4.49 The APB has regard to a number of factors in deciding whether to release an offender on parole. 
These include the nature and circumstances of the offending, the offender’s prior criminal history, 
the potential risk to the community posed by the offender, submissions or interviews with the 
offender and the offender’s family, friends and potential employees. The APB may also have regard 
to comments made by the sentencing judge, recommendations made by professionals and written 
submissions made by the victim or victim’s family.260

4.50 The APB has the power to cancel parole within its general powers and functions under the Corrections 
Act 1986 (Vic).261 An offender released into the community on parole is still deemed to be under 
sentence262 and must comply with a number of standard conditions (which apply to all parolees) 
and any special conditions.263 One of the standard conditions of parole is not to commit any further 
offences.264 If an offender fails to comply with any condition of parole, the APB may cancel parole.

4.51 The APB considers a number of factors in deciding whether to cancel parole because of a breach, 
including:

•	 the type and extent of the breach;

•	 the remaining parole period;

•	 the performance of the offender on parole and his or her compliance with other conditions; and

•	 the long-term rehabilitation of the offender, including employment and education issues.265

4.52 Where the breach consists of further offending, other relevant matters can come into play, including 
whether there are other breaches of conditions, the nature and seriousness of the offending, the 
capacity of the offender to comply with parole, the sentence imposed for the further offending and 
the length of the parole sentence remaining at the time of offending.266

4.53 During the parole period, the APB has an unfettered discretion as to whether to cancel parole for any 
reason, including a breach of the condition not to offend on parole.267 However, a breach of parole 
will not necessarily result in cancellation. The APB may decide not to cancel parole if it considers 
the breach to be ‘minor in nature and insufficient in severity to warrant returning the offender to 
prison’, for example a breach which consists of a failure to attend a supervised appointment.268 If the 
APB decides not to cancel parole, it may take no further action, or it may take other action, such 
as to note the breach, issue a warning or add further conditions. The only restriction on the APB’s 
power to cancel parole occurs when an offender has offended on parole but the parole period has 
expired at the time the APB considers the matter. In this case, the APB can only cancel parole if the 
offender is sentenced to a prison sentence of more than three months for the new offence.269

260 Ibid 15.

261 Corrections Act 1986 (Vic) s 77. For the other powers and functions of the APB, see Corrections Act 1986 (Vic) ss 71, 73(1), (2), 
74(1), (2), 74(5).

262 Corrections Act 1986 (Vic) s 76.

263 Adult Parole Board of Victoria (2008), above n 35, 16.

264 Other standard conditions include being under supervision and carrying out the lawful instructions of community corrections 
officers, reporting as and when directed by a community corrections officer, not leaving the state of Victoria without written 
permission and notifying a community corrections officer of any change of address or employment within 48 hours of the 
change. See Corrections Regulations 2009 (Vic) sch 4, form 1.

265 Adult Parole Board of Victoria (2008), above n 35, 19.

266 Meeting with the Adult Parole Board of Victoria (18 June 2009).

267 Corrections Act 1986 (Vic) s 77(1).

268 Adult Parole Board of Victoria (2008), above n 35, 18.

269 Corrections Act 1986 (Vic) s 77(5).
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4.54 Figure 2 shows APB annual report data on the number of parole orders breached per year from 
1 July 2005 to 30 June 2008,270 according to whether or not the breaches resulted in cancellation. 
It shows that not all breaches of parole result in cancellation. While the total number of breaches 
in that period fluctuated slightly, the percentage of breaches that resulted in cancellation remained 
relatively consistent. In general, in each year approximately half of breaches resulted in cancellation. 
In 2005–06, 55.9% of breaches resulted in cancellation of parole. This increased to 57.6% in 2006–
07 and decreased to 49.0% in 2007–08.

4.55 The APB is not limited in its reasons for cancelling parole, however if it decides to make an order 
cancelling parole, it must state its reasons for that order.271 The broad reasons for cancellation are 
described in the APB’s annual reports as breach ‘by condition’ and ‘by conviction and sentence’.272 
Consultation with the APB revealed that other common reasons for cancellation are the offender’s 
inability to comply with conditions (for example due to the fact that the offender is in custody) or 
the unacceptable risk the offender poses to him- or herself or to others.273 In some cases, there may 
be multiple reasons for parole cancellation.

Figure 2: Number of breached parole orders which resulted in cancellation of parole, 1 July 2005 to 30 
June 2008
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270 These data were not available in Adult Parole Board annual reports before 2005–06.

271 Meeting with the Adult Parole Board of Victoria (18 June 2009).

272 Adult Parole Board of Victoria (2008), above n 35, 19.

273 Meeting with the Adult Parole Board of Victoria (18 June 2009).
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4.56 Figure 3 shows APB annual report data on the number of cancellations by the reason for cancellation 
from 2001–02 to 2007–08. It indicates that more parole orders are cancelled per year for a failure 
to comply with conditions than for further conviction and sentence. Failure to comply accounted for 
more than half of cancellations in each year, ranging from 56.1% in 2003–04 to 74.5% in 2007–08.

4.57 Consultation with the APB indicated that some of the cases where parole is cancelled for failure to 
comply with conditions could include offenders who have also offended on parole. This is because, 
if an offender is charged with offences alleged to have been committed on parole and there are 
other breaches of parole in addition to the alleged offending, the APB may cancel parole for failure 
to comply with conditions. If an offender has not breached other conditions of parole, the APB 
may cancel parole for further conviction and sentence. Therefore, to analyse the timing of parole 
cancellation, it was advised that all cases where there was alleged offending on parole, irrespective 
of the reason for parole cancellation, were relevant. This ensured the inclusion of all cases where 
an offender could potentially face a new sentence if he or she was convicted for the offending 
on parole.

Figure 3: Number of parole cancellations by reason for cancellation, 1 July 2001 to 30 June 2008
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Timing of parole cancellation relative to sentence
4.58 The Council collected and analysed data from Corrections Victoria and APB files on cases where 

the APB cancelled parole in the period 1 July 2008 to 30 June 2009.274 The aim of this was to 
isolate the cases where there was offending on parole and examine whether parole cancellation 
tended to occur before or after sentence and the factors which underlie this timing. Based on its 
consultation with the APB, the Council isolated for analysis all cases where there were allegations of 
or convictions for offending on parole, irrespective of the reason for cancellation.

4.59 In 2008–09, there were 494 cases where parole was cancelled. In 60.3% of these cases (298 offenders) 
there was ‘offending on parole’. This included cases where offenders were being investigated for 
offending alleged to have been committed on parole, had been charged with offences committed on 
parole or had been convicted of offences committed on parole. In 29.8% of cases (147 offenders), 
there were no allegations of offending on parole,275 and in 1.2% of cases (6 offenders) it was unclear 
whether offending had been alleged. Eight per cent of parole cancellations (43 offenders) could not 
be located. This is displayed in Figure 4.

4.60 The 298 cases where there was offending on parole (including allegations and convictions as 
indicated in Figure 4) were isolated for analysis of the timing of the parole cancellation relative to 
sentence. In these cases, the date of sentence was compared with the date of parole cancellation to 
ascertain whether the APB had cancelled parole before or after sentence.276

Figure 4: Breakdown of total parole cancellations, 1 July 2008 to 30 June 2009

Offending on parole
(allegations or convictions)

No alleged offending on parole

Unclear

Files not located 

274 This included all cases where there were allegations of offending on parole, charges for offending on parole or convictions for 
offences committed on parole. In 18 cases parole had been cancelled twice in the time period.

275 In these cases, parole would have been cancelled for breaches of other conditions of parole.

276 In cases where the offender had not yet been convicted or sentenced for the offending but parole had already been cancelled, 
the parole cancellation was counted as occurring before sentence.
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Figure 5: Number of parole cancellations where there was offending on parole by the timing of parole 
cancellation relative to sentence, 1 July 2008 to 30 June 2009
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4.61 Figure 5 shows the 298 offenders who were alleged to have committed an offence or were convicted 
of an offence while on parole and whose parole was cancelled according to the timing of the parole 
cancellation. As shown, 60.7% (181 offenders) had parole cancelled before any sentence had been 
imposed. This compares to just over one third of cases (39.3%, 117 offenders) where parole was 
cancelled after the offender was sentenced for an offence committed while on parole.277

4.62 This indicates that in 2008–09, in cases where offenders were liable to be sentenced for offending 
on parole, the APB was more likely to cancel parole before the sentence had been imposed by a 
court for the alleged offending on parole. In the 181 cases where this occurred, the sentencing judge 
would have been in a position to have regard to the parole cancellation in imposing sentence for the 
offences committed on parole and apply the principle of totality to the sentence.

4.63 Conversely, there were fewer cases where parole was cancelled after the imposition of sentence for 
conviction of offences committed on parole. In the 117 cases where parole had not been cancelled 
before sentence for the new offences, the sentencing judge would not have been permitted to 
speculate about the possibility that parole may be cancelled. Thus in determining the new sentence 
he or she would not have had regard to the parole sentence which the offender may have been 
required to serve. As totality could not be applied in these cases, under the fresh evidence approach 
these offenders may have the option of appealing against their sentence on the ground of the fresh 
evidence of the parole cancellation.

4.64 This means that, from one year, there are potentially 117 cases of post-sentence parole cancellation 
which could lead to a future appeal against sentence. This could substantially increase the workload 
of the Court of Appeal. However, the analysis of sentence appeals at [3.52]–[3.59] suggests that 
not all cases where parole is cancelled after sentence will result in an appeal. Looking at the number 
of sentence appeals in the first two years after the decision of Piacentino, there were only 14 cases 
where post-sentence parole cancellation resulted in an appeal against sentence. This equates to 
an average of seven cases per year, which comprises 2.3% of the 299 average number of sentence 
appeals determined by the Court in one year. This is a substantially lower proportion of sentence 
appeals than the potential increase of 117 cases as indicated in Figure 5.

277 In eight cases, the timing of parole cancellation was not able to be determined due to lack of information.
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4.65 There is a range of reasons why such cases may not result in a large number of appeals. These 
include the type and severity of the sentence imposed, whether or not the offender is re-paroled 
soon after the imposition of sentence, the existence of other possible grounds of appeal, the length 
of the parole sentence, the impact of the addition of the parole sentence to the new sentence after 
parole cancellation and a decision by an offender not to appeal against sentence.

4.66 Figure 6 shows APB annual report data on the number of parole cancellations in the seven years 
prior to 2008–09. It indicates that the number of parole cancellations has stayed relatively stable, 
between approximately 400 and 500, with the exception of 520 parole cancellations in 2006–
07. This trend was continued in 2008–09, the year of the Council’s analysis, where there were 
494 parole cancellations in total. The relatively stable numbers of parole cancellations also suggest 
that the current, lower-than-expected effect on the number of sentence appeals will continue 
despite the potential indicated by the 117 parole cancellations after sentence in 2008–09.278

Figure 6: Number of parole orders cancelled and completed, 1 July 2001 to 30 June 2008
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278 However, it should be noted that the overall number of decisions to cancel parole may be expected to increase over time due to 
the general trends of increasing prison numbers. See for example, Geoff Fisher, Victoria’s Prison Population: 2001 to 2006 (2007).
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Factors underlying the timing of parole cancellation
4.67 The analysis of the timing of parole cancellation has shown that, although it is less frequent, parole 

cancellation does occur after sentence in some cases. Through its consultation and data analysis of 
the 298 parole cancellations in 2008–09 where there were allegations of or convictions for offences 
committed on parole, the Council has identified some of the factors that can influence the timing of 
parole cancellation with respect to sentence.

Reason for parole cancellation

4.68 The first and most influential of these factors is the reason for the parole cancellation. Related 
to this is the existence and prevalence of other breaches in addition to the alleged offending on 
parole. Parole orders are managed and enforced by Community Correctional Services (CCS) within 
Corrections Victoria. If an offender is charged with an offence, data are entered by Victoria Police 
into the Law Enforcement Assistance Program (LEAP), which is linked to a central and shared 
‘E*justice system’. This results in an automatic notification being sent to CCS, whereupon the 
supervising Community Corrections Officer (CCO) is required to advise the APB in the form of a 
report detailing the offences with which the offender has been charged.

4.69 In consultation, the APB indicated that it is common for offending on parole to be accompanied 
by other breaching behaviour, such as a failure to reside as directed or to attend appointments. 
If there are other breaches in addition to the offending, the CCO will include these in the report, 
as well as any appropriate recommendations as to the offender’s continuing suitability for parole. 
If the additional breaches are such that the APB no longer considers the offender suitable for parole, 
it may cancel the offender’s parole for the general failure to comply with parole conditions.279

4.70 Although the offender may ultimately face conviction and sentence for the offending on parole in 
these cases, the reason for cancellation may not necessarily be ‘further conviction and sentence’. It 
is more likely for the APB to cancel parole for the ‘failure to comply with conditions’.280

4.71 This is evident from Figure 7, which shows the 298 cases from 2008–09 where offending was alleged 
to have occurred on parole and parole had been cancelled according to the reason given for the 
cancellation. Figure 7 confirms that, in cases where an offender is alleged to have offended on parole

Figure 7: Number of parole cancellations where there was offending on parole by reason for cancellation, 
1 July 2008 to 30 June 3009
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279 Meeting with the Adult Parole Board of Victoria (18 June 2009); Meeting with Corrections Victoria (8 July 2009).

280 As offending on parole also constitutes a breach of conditions, the APB could also cancel parole upon a conviction for further 
offending but describe the reason for cancellation as ‘failure to comply with conditions’.
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 and is liable to face a further sentence, the reason for cancellation is not limited to ‘conviction and 
sentence’, but can be ‘non-compliance’ (failure to comply with conditions), ‘unable to comply’ or 
‘unacceptable risk’. There may also be multiple reasons listed for cancellation in the APB file.

4.72 Of the 298 parole cancellations, cancellation for non-compliance (43.3%) was slightly more common 
than cancellation for conviction and sentence (42.6%). A small proportion of cases were cancelled 
for unacceptable risk (2.7%) or for multiple reasons (3.0%).281 For 8.4% of parole orders, the reason 
for cancellation was ‘unable to comply’.282

4.73 It was suggested in consultation that, in cases where the APB cancels parole for non-compliance 
due to the offender’s failure to comply with other conditions in addition to the alleged offending, 
it is more likely that the decision to cancel parole is made by the APB well before the offender 
is convicted and sentenced for the offending. However, in cases where there is minimal other 
breaching behaviour, the APB is more likely to wait for the outcome of the alleged offending.283 
This is confirmed in Figure 8, which shows the high correlation between the reason for cancellation 
and the timing of cancellation. It shows the 298 parole cancellations where there were alleged or 
convicted offences committed on parole in 2008–09 according to the reason for cancellation and 
the timing of cancellation before or after the imposition of sentence.

4.74 The 129 offenders who had their parole cancelled for non-compliance with parole conditions tended 
to have parole cancelled before sentence was imposed for any further offending on parole (92.2%). 
Only 7.8% of non-compliance cases were cancelled after sentence. Parole was also cancelled before 
sentence in all cases where the reason for cancellation was the offender’s inability to comply or the 
offender posing an unacceptable level of risk (25 and eight cases respectively). With reference to 
the nine cases in which there were multiple reasons for parole cancellation,284 in six cases parole 
was cancelled before sentence and in three cases parole was cancelled after sentence. In all of these 
cases, the APB would have acted to cancel parole before sentence due to the offender’s overall 
non-compliance or inability to comply, rather than due to the alleged offending on parole.

Figure 8: Number of parole cancellations where there was offending on parole by reason for and timing of 
cancellation, 1 July 2008 to 30 June 3009
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281 The reasons for cancellation in these cases were non-compliance and conviction and sentence.

282 This could be due to the offender being in custody on remand or serving another prison sentence, which may make him or her 
unable to comply with parole conditions, such as reporting requirements, attendance at programs or treatment, residential 
conditions or employment obligations.

283 Meeting with the Adult Parole Board of Victoria (18 June 2009); Meeting with Corrections Victoria (8 July 2009).

284 In all cases where there were multiple reasons recorded for cancellation the reasons were conviction and sentence and non-
compliance.
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4.75 In contrast, the 127 offenders who had their parole cancelled by reason of ‘conviction and sentence’ 
were more likely to have parole cancelled after the imposition of sentence for offending on parole 
(81.9%) than before (18.1%). In these cases, it is likely that, aside from the alleged offending, there 
was no other breaching behaviour that warranted the cancellation of parole. For all 127 offenders, 
the APB waited to see whether the offender was convicted on the new offences alleged to have 
been committed on parole. In 104 of the 127 cases, the APB also waited to see the new sentence 
before cancelling parole. In 23 of the 127 cases, the APB cancelled parole after conviction but before 
the offender was sentenced.

4.76 This indicates that simply being charged with offences while on parole will not necessarily result in 
parole cancellation. Similarly, the refusal of bail for the alleged offending on parole will not necessarily 
mean that the APB will cancel parole at that stage in the proceedings. If there are no additional 
breaches which warrant parole cancellation and the offender can continue to comply with his or her 
parole conditions, the APB is more likely to await the court’s determination of the offender’s guilt 
and the sentencing outcome where the offender is convicted. The APB and Corrections Victoria 
confirmed this in consultation.

Seriousness of offending on parole

4.77 A second factor identified as relevant to the timing of the decision to cancel parole was the 
seriousness of the offences with which the offender was charged and/or the similarity of the offences 
to the offending for which the offender was on parole. If the offences are serious and/or similar to 
the offending on parole, the APB may be more likely to cancel the offender’s parole after conviction 
but before the imposition of sentence. This is because the likelihood of the offender being sentenced 
to an immediate term of imprisonment is high. However, if the offending is minor, the APB may be 
more inclined to wait until after conviction and sentence, as the sentence becomes more relevant 
to the APB’s decision to cancel parole. For example, the APB may consider not cancelling parole 
if the offender is sentenced to a non-custodial sentence, as this is consistent with the offender’s 
rehabilitation and enables him or her to comply with the conditions of the sentence.

4.78 There were no discernible correlations between the seriousness of the offence and the timing of 
parole cancellation in the data on 2008–09 parole cancellations. However, analysis of the offences by 
statutory maximum penalty indicates that, in the 298 cases of ‘offending on parole’ from 2008–09, 
48.3%285 had an offence with a ten-year maximum penalty of imprisonment as the most serious 
offence.286 This was followed by 19.5% in the fifteen-year maximum penalty category287 and 14.4% in 
the twenty-five year maximum penalty category.288

Length of parole sentence when the APB considers cancellation of parole

4.79 A third factor identified as potentially affecting the APB’s decision to cancel parole was the length of 
time an offender has left to serve on parole when he or she breaches parole by the commission of 
further offences or when the APB considers its decision to cancel parole. The length of the parole 
period has the potential to be relevant in various ways. The APB’s discretion to cancel parole is 
restricted if the offender is on parole at the time of the offending but the parole period is expired 
when the APB considers the matter. In such cases, the APB may only cancel parole once the 
offender has been sentenced and the sentence imposed is more than three months’ imprisonment.

285 The type of offence and statutory maximum could not be determined for ten parole cancellation cases (3.4%).

286 This included the offences of burglary, theft, intentionally damage property and obtain property by deception.

287 This included handle stolen goods, traffick in a drug of dependence (categorised as non-commercial quantity due to a lack of 
information) and recklessly cause serious injury.

288 This predominantly included the offences of aggravated burglary and armed robbery. In 14 cases (4.7%) the most serious 
offence committed or alleged to have been committed was in the twenty-year maximum penalty category, of which the most 
commonly occurring offence was intentionally cause serious injury. In 27 cases (9.1%) the most serious offence committed or 
alleged to have been committed was in the five years or less maximum penalty category and there were two cases (0.7%) were 
the most serious maximum penalty was a non-custodial sentence.
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4.80 The remaining parole period at the time of the offending can also affect the APB’s decision, as it 
can be indicative of the offender’s performance on parole. The majority of parole cancellations 
occur in the first 12 months after release on parole when it is common for offenders to experience 
difficulties adjusting to the transition from prison to the community. If an offender offends early 
in the parole period and there is a significant portion of parole remaining, the APB may be more 
inclined to cancel before sentence. However, if an offender has been on parole for a significant 
period of time, has done well on parole but offends in the latter stages of the parole period, the APB 
may defer the decision to cancel until after sentencing for the offending on parole. This is because 
the sentence becomes more relevant to its decision to cancel parole.289

4.81 To examine this factor and the timing of parole cancellation, the Council analysed parole cancellations 
where offenders had been convicted of offences committed on parole according to the timing of 
cancellation and the length of time left to serve on parole. This is displayed in Figure 9. Data were 
not available in relation to 41 of the 298 cases where there was offending on parole.

4.82 Figure 9 shows that more than half (54.0%) of the remaining offenders who had parole cancelled in 
2008–09 had 12 months or less to serve on their parole orders at the time parole was cancelled. 
This was followed by 24.2% who had between one and two years to serve and 6.4% who had 
between two and three years to serve. The remaining one per cent had three years or more to 
serve at the time of the cancellation of parole. Overall, it is difficult to discern any patterns in the 
timing of parole cancellation according to length of parole sentence. A slightly higher proportion 
of offenders who had parole cancelled before the imposition of sentence had 12 months or less 
to serve on parole (64.6%), compared with offenders who had one to two years to serve on 
parole (59.7%).

Figure 9: Length of parole sentence for offenders convicted of offences committed on parole by the timing 
of parole cancellation, 1 July 2008 to 30 June 2009
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289 Meeting with the Adult Parole Board of Victoria (18 June 2009). For example, 78% of parole cancellations in 2007–08 occurred 
in the twelve-month period after release on parole: Adult Parole Board of Victoria (2008), above n 35, 19.
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Provision of information to the APB on conviction and sentence outcomes

4.83 A final issue identified as influencing the timing of parole cancellation is the process through which 
the APB is notified of the court outcome of the alleged offending. Depending on the seriousness 
of the breaches and the alleged offending, the APB may monitor some cases itself. However, in 
cases where the APB has decided to await conviction (and sentence where relevant) for the alleged 
offences, Corrections Victoria monitors the case outcome.

4.84 In these cases, the CCO is required to provide the APB with a ‘Result and Recommendation Report’ 
detailing the outcome of the matter, with recommendations as to the offender’s suitability for 
parole, within six weeks of the date of hearing.290 Therefore, the decision whether to cancel parole 
may not be considered until up to six weeks after sentencing. In addition, Corrections Victoria’s 
access to the outcome information and the provision of this information to the APB vary depending 
on the outcome. In cases where the offender is sentenced to an immediate custodial sentence, 
Corrections Victoria receives an immediate notification of this outcome. However, if an offender 
is sentenced to a ‘non-custodial sentence’ (such as a community-based order) or ‘other custodial 
sentence’ (such as a wholly suspended sentence), there is no notification provided to Corrections 
Victoria, particularly if the offender was on bail before sentence. In these cases, the APB may not 
receive notification within six weeks of the sentence being imposed.291

4.85 Figure 10 indicates that, in 54.7% of the 117 cases of post-sentence parole cancellation, parole 
was cancelled within 28 days of the imposition of sentence. In the remaining cases (45.3%), 
parole was cancelled 29 days or more after the imposition of sentence. This is consistent with the 
information provided in consultation that in some cases there may be delays in gaining access to 
the information required for the APB to consider its decision. The finding that over half of post-
sentence parole cancellation cases fell within 28 days of the imposition of sentence is also relevant to 
Recommendation 2(c) discussed at [4.137]. The Council’s view is that a mandatory requirement for 
parole cancellation to occur before sentencing in every case is not appropriate. However, in some 
cases the adjournment of sentence for up to one month after conviction for offences committed on 
parole, if considered appropriate by the sentencing court, could enable the matter to be referred to 
the APB for a decision about parole before the imposition of sentence.

Figure 10: Number of parole cancellations which occurred after sentencing for offences committed on 
parole by number of days from the date of sentencing, 1 July 2008 to 30 June 2009
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290 Meeting with the Adult Parole Board of Victoria (18 June 2009).

291 Meeting with Corrections Victoria (8 July 2009).
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The Council’s view
4.86 The data have shown that there were 117 parole cancellations after sentence in 2008–09 that 

potentially raise a fresh evidence ground. However, as is discussed at [4.64]–[4.66], the data suggest 
that not all parole cancellations after sentence will result in an appeal. Similar trends in parole 
cancellations in the seven years before 2008–09 suggest that this lower-than-expected effect will 
continue despite the potential indicated in the 2008–09 parole cancellations. This combined with 
the perceived problems with the options considered does not provide a strong case for reform of 
the current approach.

4.87 The APB has a wide discretion to cancel parole at any time it considers appropriate, having regard 
to the circumstances of the case. The factors which influence the timing of the exercise of this 
discretion can include the nature and seriousness of the offending on parole, the length of time left 
to serve and access to the relevant information by the APB. However, the most influential factor 
is the extent to which there are other breaches of parole in addition to the alleged offending. It is 
more likely for parole to be cancelled before conviction and sentence where there are significant 
compliance issues in addition to the alleged offending. In cases where there is minimal or no other 
breaching behaviour in addition to the alleged offending, it is more appropriate and likely for the APB 
to await the determination of guilt and have regard to sentence before considering the cancellation 
of parole.

4.88 The Council supports the APB’s current practice of awaiting conviction and sentence outcomes 
before considering parole cancellation. Stakeholders identified a number of policy considerations 
which underpin this practice and provide support for the argument that the APB should not exercise 
its discretion to cancel parole before sentence in some cases. This is discussed further at [4.121]–
[4.133] under Option 3.

4.89 This analysis has illustrated the varying and complex circumstances of the cases considered by the 
APB when deciding whether and when to cancel parole upon allegation of new offences. As will 
be discussed at [4.141]–[4.150] in relation to Option 4, there was overwhelming support from 
stakeholders for the retention of flexibility in the APB’s discretion as to whether to cancel parole, 
enabling appropriate and fair decisions to be made according to the particular circumstances of 
the case. The APB’s discretion as to the timing of parole cancellation ensures that, where relevant, 
the conviction and sentence for offending on parole can be taken into account in a decision to 
cancel parole.
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Options for reform considered by the Council

4.90 The Council has examined the four options for reform considered in its Discussion and Options 
Paper and the additional option of ‘no change’ which emerged in consultation. Consideration was 
given to the extent to which each option addresses the consequences and implications of the Court 
of Appeal decisions and their practical implications.

No totality parole options
4.91 The Discussion and Options Paper also briefly referred to a number of options that might be 

considered if the Council took the view that totality should not apply consistently to offenders, 
irrespective of the timing of parole cancellation relative to sentence.

4.92 One option was a reversion to the Orphanides approach through amendment to or removal of 
section 5(2AA) of the Sentencing Act 1991 (Vic). This would allow a sentencing judge to have regard 
to the possibility that parole may be cancelled when imposing sentence for offences committed on 
parole in cases where parole had not been cancelled prior to sentence. If the view was taken that 
totality should not apply in the sentencing of such offenders, other options were consideration 
of parole cancellation as never relevant to sentence or consideration of only parole cancellation 
before sentence as relevant to sentence. Both options would require legislative amendment to the 
Sentencing Act 1991 (Vic).

4.93 Although the reversion to the Orphanides approach was supported by one stakeholder (the OPP), 
these options were not supported by other stakeholders. The Council has recommended that 
totality should continue to apply consistently to offenders in the determination of sentence for 
offending on parole, irrespective of the timing of parole cancellation (see Recommendation 1). 
These options do not meet this threshold question, and therefore the Council does not consider 
them as appropriate options for reform to post-sentence parole cancellation.
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Parole Option 1 – reconsideration or ‘perfection’ of sentence

Description

4.94 Option 1 in the Council’s Discussion and Options Paper292 involved creating an alternative process 
for an offender to apply directly293 to the original sentencing judge or court, rather than to the Court 
of Appeal, for ‘reconsideration’ or ‘perfection’ of the sentence for offences committed on parole in 
the light of the post-sentence parole cancellation.

4.95 The reconsideration of sentence method involved amending the Sentencing Act 1991 (Vic) to allow 
the sentencing judge to reconsider a sentence imposed for offences committed on parole upon 
application by the offender if parole is cancelled after sentence is imposed. If the application for 
reconsideration is successful, the sentencing judge (or court if the original judge is not available) may 
reconsider the sentence in the light of the parole cancellation and, if it offends the totality principle, 
recall the sentence imposed and resentence the offender.

4.96 The perfection of sentence method involved amending the Sentencing Act 1991 (Vic) to allow the 
sentencing judge to impose a sentence but also to order that such a sentence not be ‘perfected’ 
(made enforceable)294 until three months have elapsed. If parole is cancelled in the three months 
after sentence is imposed in the first instance, the offender has liberty to apply to the sentencing 
judge. If the parole sentence results in an overall effective sentence which offends totality, the judge 
would have the power to alter the original sentence. However, if the resultant effective sentence 
does not offend totality, the sentencing judge may ‘perfect’ the original sentence. The Corrections 
Act 1986 (Vic) could then be amended to require that, when an offender is sentenced for offences 
committed on parole, the APB must make a decision relating to parole cancellation within three 
months of the sentence being imposed in the first instance.295

Issues and consultation

4.97 The option for legislative change to allow for reconsideration of sentence by the sentencing court 
was suggested by the Court of Appeal in McLeod, where it expressed the view that it was not 
appropriate for it to act as a primary sentencing court if parole is cancelled after sentence. It was the 
Court’s view that the sentencing judge is best placed to consider whether any subsequent events 
warrant variation of sentence.296 Support for this option has also been expressed by the Court of 
Appeal in subsequent judgments on fresh evidence of parole cancellation and confiscation.297

4.98 Both methods ensure the consistent application of totality by a sentencing court, irrespective of 
the timing of parole cancellation. If parole has been cancelled at the time of sentence, totality can 
be applied by the sentencing judge at sentence in the first instance. If parole is cancelled after 
sentence, totality can be applied by the same sentencing judge (or sentencing court if the judge is 
not available) through reconsideration of the sentence in the light of the parole cancellation. This 

292 Sentencing Advisory Council (2009), above n 5, 22–4.

293 Currently on an appeal against sentence the Court of Appeal may quash the sentence and remit the matter back to the 
sentencing court with directions in relation to further hearing of the matter: Crimes Act 1958 (Vic) s 568(5), (6). However, this 
process still requires an appeal to be lodged and heard by the Court of Appeal (including an application for leave).

294 The term ‘to perfect’ in relation to a legal order means to complete or take the steps required so that it may be enforceable by 
law. The term is most commonly used in the law of equity where a gift can be ‘perfected’, rendering it legally enforceable. See 
Strong v Bird (1874) LR 18 Eq 315 for the rule in relation to the perfection of imperfect gifts; applied in Blackett v Darcy (2005) 
62 NSWLR 392, 395.

295 Under this method, if the three-month period elapses and parole is not cancelled, provision can be made for the ‘automatic 
perfection’ of the sentence without any order being made by the sentencing judge. Accordingly, the APB will not have the 
jurisdiction to make a decision relating to parole once the three-month period has elapsed.

296 R v McLeod (2007) 16 VR 682, 691.

297 R v Cochrane [2008] VSCA 60 (Unreported, Maxwell P, Buchanan and Vincent JJA, 15 April 2008) [14]–[150]; R v Dang [2009] 
VSCA 183 (Unreported, Ashley and Dodds-Streeton JJA and Lasry AJA, 18 August 2009) [22]–[23].



S
entencing and parole

61

approach also enables the consistent application of section 16(3B), irrespective of the timing of 
parole cancellation, as any appropriate orders can be made by the sentencing judge, either at first 
instance if parole has been cancelled or upon reconsideration of the sentence in the light of the 
subsequent parole cancellation.

4.99 Reconsideration of sentence was the preferred method of the Law Institute of Victoria (LIV) for 
ensuring that totality applies in sentencing for offences committed on parole while still minimising the 
need for ‘unnecessary applications to the Court of Appeal’.298 The LIV also suggested that in many 
cases reconsideration by the sentencing court might not be required. An example of this is where 
the APB does not subsequently cancel parole if there are other grounds of appeal with which the 
fresh evidence of parole cancellation can be dealt by the Court of Appeal or if other circumstances 
have intervened to ‘neutralise the impact of the parole revocation, such as the imposition of a longer 
sentence for unrelated matters’.299

4.100 The LIV was of the opinion that reconsideration avoids ‘the risk of placing undue pressure on the 
APB to conduct breach proceedings and make findings to ensure that the original sentencing judge 
can take into account any parole revocation’.300 This option also ensures that, in appropriate cases, 
if required the APB can have regard to the sentence imposed for the new offences in deciding 
whether parole should be cancelled.301

4.101 However, other stakeholders did not support this option. Although on its face this option appears 
to address any effect on the Court of Appeal by avoiding appeals against sentence for subsequent 
parole cancellation, it may not necessarily reduce the number of appeals against sentence. Some 
stakeholders expressed concerns that the opportunity afforded under Option 1 to have a sentence 
reconsidered and possibly altered by a sentencing judge may inappropriately exert pressure on 
sentencing judges to reduce sentences after parole cancellation. If sentencing judges did not reduce 
sentences accordingly, this may then lead to and actually increase the number of appeals against 
sentence to the Court of Appeal.

4.102 Thus, by splitting the sentencing process in the original sentencing court, offenders are given a ‘bite 
of the cherry’ a second time around and then given the opportunity for a ‘third bite’ via appeal to 
the Court of Appeal. This option effectively introduces another step in the sentencing and appeal 
process, thereby adding to, rather than reducing, the current burden on the criminal justice system.302

4.103 Another concern raised was the policy implications of Option 1 for the finality and certainty of 
sentence. The finality of litigation principle303 at common law states that, generally, a court does not 
have the power to reconsider, amend or set aside a judgment or order once it has been passed into 
court record.304 The common law position is that, if subsequent events occur after sentence (not 
captured by the fresh evidence rule) the review of a sentence should be undertaken by executive 
government.305

298 Submission 2 (Law Institute of Victoria).

299 Submission 2 (Law Institute of Victoria).

300 Submission 2 (Law Institute of Victoria).

301 This is consistent with the restriction on the APB’s power to cancel parole if parole has expired under section 77(5) of the 
Corrections Act 1986 (Vic).

302 Meeting with County Court Judges (6 July 2009); Meeting with Victoria Legal Aid (17 July 2009); Meeting with the Adult Parole 
Board of Victoria (18 June 2009).

303 Bailey v Marinoff (1971) 125 CLR 529, 539.

304 Jovanovic v The Queen (1999) 165 ALR 6, 10.

305 R v Munday [1981] 2 NSWLR 177, 178. See also R v C (2004) 89 SASR 270 for opposing views as to the post-sentence reduction 
of sentence based on cooperation with authorities. See further Australian Law Reform Commission (2005), above n 13, [16.24], 
where support was not given for a wider power for a court to reconsider a sentence when there is new information relating to 
events occurring after sentence or where there is a fundamental change in the circumstances after sentence.
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4.104 The finality of litigation principle has recently been affirmed by the High Court in Burrell v The 
Queen,306 where it was held that a superior court of record could not reopen proceedings and 
reconsider orders that have been made. The High Court confirmed the importance of the 
fundamental principle of the finality of litigation reflected in the restriction against the ‘reopening of 
final orders after they have been formally recorded’, unless by way of review on appeal.307 In making 
this decision, the High Court upheld the High Court decision of Grierson v The Queen made 70 years 
previously, where it was held that:

[n]o court [including the Court of Criminal Appeal] has the authority to review its own decision pronounced 

upon a hearing inter parties after the decision has passed into a judgment formally drawn up.308

4.105 Although there are legislative exceptions,309 the majority of stakeholders did not support an exception 
to the finality of litigation principle for the subsequent cancellation of parole after sentence. The 
importance of the finality of sentencing from the point of view of victims, criminal justice system 
resources and court listings was stressed by stakeholders in consultation.310 The effective ‘fracturing’ 
of the sentencing process under this option was considered to be contrary to the ‘paramount’ 
principle of finality and certainty of sentence.311 In a meeting with County Court Judges, it was 
stressed that sentence should be imposed as soon as possible after the plea, and any changes in 
sentence should be dealt with by the Court of Appeal.312

4.106 A number of implications were identified by Corrections Victoria in relation to the enforceability, 
administration and management of sentence orders and the lack of finality of sentence under this 
option, particularly in relation to the perfection method. If a sentencing order has not been made 
final, the offender is still treated as on ‘remand’, which may affect access to programs while in prison, 
treatment, income, visits, placements and prisoner location.313

4.107 In addition, the admission and detention of an offender in custody without a completed sentencing 
order may be unlawful.314 The uncertainty surrounding the finalisation of sentence may also be 
incompatible with rights recognised under the Charter of Human Rights and Responsibilities Act 2006 
(Vic), such as the right not to be subject to arbitrary arrest or detention315 and the right to be tried 
without unreasonable delay.316

4.108 The fragmentation of the sentencing process under Option 1 also has a number of practical 
implications for the resources and operations of sentencing courts and stakeholders in the criminal 
justice system. The delay between the imposition and reconsideration or perfection of sentence 
has the potential to adversely affect offenders and victims waiting to have sentences confirmed. 
This option is also likely to result in multiple adjournments and sentence hearings, causing additional 

306 Burrell v The Queen (2008) 248 ALR 428.

307 Ibid 432.

308 Grierson v The Queen (1938) 60 CLR 431, 436, citing In re St Nazaire Co (1879) 12 Ch D 88.

309 See Sentencing Act 1991 (Vic) ss 13, 104A for powers to correct accidental errors or omissions. See Sentencing Act 1991 (Vic) ss 
31, 26(3A), 18W(5), 18ZL(1), 18ZZI(1), 47(3A), 79(4) for powers of a sentencing court to vary, confirm or cancel a sentencing 
order if an offender is found to have breached the order or failed to comply with it. See Sentencing Act 1991 (Vic) ss 25, 
18VA, 46, 78 for powers of a sentencing court to reconsider and vary or cancel a sentencing order on the grounds that an 
offender’s circumstances have materially altered since sentence, rendering the offender unable to comply with the order. See 
also Australian Law Reform Commission (2005), above n 13, [16.3].

310 Submission 2 (Law Institute of Victoria); Meeting with County Court Judges (6 July 2009).

311 Meeting with County Court Judges (6 July 2009); Meeting with Corrections Victoria (8 July 2009).

312 Meeting with County Court Judges (6 July 2009).

313 Meeting with Corrections Victoria (8 July 2009).

314 See for example R v His Honour Judge Rapke Ex Parte Curtis [1975] VR 641, 645, where the admission and detention of an 
offender in a psychiatric hospital was held to be unlawful as the proceedings in which the order was made were deemed to be 
incomplete.

315 Charter of Human Rights and Responsibilities Act 2006 (Vic) s 21(2).

316 Charter of Human Rights and Responsibilities Act 2006 (Vic) s 25(2)(c).
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costs for the courts system (for example, for transcript and legal representation) and additional 
preparation time for sentencing judges, defence lawyers and prosecutors. In some cases, the same 
sentencing judge may not be available (due to illness, leave or being on circuit), requiring another 
sentencing judge to consider the matter afresh.317 The additional burden on the workload of the 
judiciary and legal practitioners has the potential to adversely affect the resources and operation 
of the criminal justice system.318 Liberty Victoria also expressed concerns about the impact that 
increasingly complex legislative provisions in sentencing and criminal law could have on the resources 
of the criminal justice system.319

4.109 Practical issues were also raised in relation to the three-month time frame proposed under the 
perfection method within which the APB would be required to make a decision in relation to parole. 
As discussed at [4.84], in cases where the APB is waiting for a report on the outcome of the matter, 
Corrections Victoria is only notified immediately if the offender is sentenced to imprisonment. If the 
offender is on bail and receives a non-custodial or other custodial sentence, there may be delays 
in accessing that information. This means that the APB may not be informed as to the outcome 
within the three-month period, and the sentence will be perfected without the APB being given the 
opportunity to make a decision as to parole cancellation.320

The Council’s view

4.110 Although Option 1 would ensure the consistent application of totality in the sentencing of offenders 
for offences committed on parole, the Council has formed the view that Parole Option 1 does 
not satisfactorily address the effect that the decisions may have on the Court of Appeal and the 
timing of parole cancellation. Rather than minimising the impact on the criminal justice system, it 
adds a further step in the sentencing process and may in fact lead to an increase in the number of 
applications for leave to appeal and appeals against sentence required to be dealt with by the Court 
of Appeal.

4.111 The Council considers that the significant policy and practical issues arising from the fragmentation 
of the sentencing process under Option 1 do not justify changing the law, when compared to the 
relatively small number of appeals which have occurred since the Court of Appeal decisions. For 
these reasons, the Council has formed the view that Option 1 is not an appropriate means of 
addressing the consequences and implications of the Court of Appeal decisions.

317 Meeting with Corrections Victoria (8 July 2009); Meeting with County Court Judges (6 July 2009).

318 Meeting with County Court Judges (6 July 2009); Meeting with Victoria Legal Aid (17 July 2009); Meeting with Corrections 
Victoria (8 July 2009).

319 Submission 6 (Liberty Victoria).

320 Meeting with Corrections Victoria (8 July 2009).
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Parole Option 2 – the Adult Parole Board to apply totality

Description

4.112 The Council considered Option 2 because the Court of Appeal in Piacentino referred to the 
possibility that the APB could have regard to the principle of totality under its wide discretion 
when considering whether to cancel parole. This was so as to avoid any potential disadvantage to 
an offender who has not had parole cancellation taken into account when sentenced.321 Under this 
option, if a sentence is imposed before parole cancellation, the APB may apply totality by having 
regard to the sentence imposed when making a decision as to parole. In doing so, the APB could 
decide not to cancel parole or to cancel parole but give credit to the offender for time spent on 
parole by reducing the amount required to be served as part of the parole sentence.322

Issues and consultation

4.113 Liberty Victoria argued that proportionality and totality should apply to decisions of the APB (and 
sentences imposed by a court). However, none of the other stakeholders consulted by the Council 
directly supported this option. The application of totality by an executive body, such as a parole 
board, was considered by all other stakeholders to be inappropriate, as it was a judicial function, not 
an executive function.323

4.114 Judicial consideration of this issue indicates that, as a matter of principle, an executive body such as a 
parole board should not have regard to a ‘judicial matter’. For example, the New Zealand Court of 
Appeal has considered whether the sentencing purpose of general deterrence should be taken into 
account by a parole board in determining whether offenders should be released on parole or home 
detention. The Court held that, generally, considerations of general deterrence are not relevant 
when a parole board is considering an application for release on parole, as it is not part of a parole 
board’s function to engage in ‘what looks like exercises in resentencing’.324 This was because:

Deterrence can be better addressed by the sentencing Judge than by the Parole Board. Offenders are 

sentenced in public; full reasons are given and there are full appellate rights which, if exercised, result in a 

further public and reasoned decision. The system is transparent and at least reasonably consistent. Parole 

Board panels sit in private [and] there are no rights of appeal. There are internal rights of review … and as 

well the right to apply for judicial review. But neither right … provides a particularly suitable mechanism 

for reviewing decisions based on considerations of deterrence and particularly in terms of ensuring a 

reasonable measure of parity of treatment between offenders of similar culpability.325

4.115 As discussed at [4.47]–[4.48], the APB has a wide and unfettered discretion. It is not bound by the 
rules of natural justice and, unlike the legislative and common law framework governing sentencing, 
there are few restrictions or requirements on what the APB must or must not take into account in 
deciding whether to release an offender on parole. Although there is a common law power for the 
Supreme Court to review the procedures of the APB on certain grounds,326 and there are rights to 
an internal review of a decision of the APB,327 there are no formal provisions allowing for decisions 
made by the APB to be appealed.

321 R v Piacentino (2007) 15 VR 501, 517.

322 Currently, the APB’s general practice is not to deduct time spent on parole from the parole sentence if parole is cancelled; 
however, the APB have a discretion to order that a period of time spent on parole may be counted as service of the parole 
period: Corrections Act 1986 (Vic) s 77(7A).

323 Meeting with the Adult Parole Board of Victoria (18 June 2009); Meeting with Victoria Legal Aid (17 July 2009); Meeting with 
Corrections Victoria (8 July 2009); Submission 2 (Law Institute of Victoria).

324 Reid v New Zealand Parole Board; Bindon v New Zealand Parole Board; Staples v New Zealand Parole Board [2006] NZCA 232 
(Unreported, William Young P, Glazebrook and Chambers JJ, 29 August 2006) [37].

325 Ibid [34].

326 See Fletcher v Secretary to Department of Justice and Anor (2006) 165 A Crim R 569.

327 Adult Parole Board of Victoria (2008), above n 35, 16.



S
entencing and parole

65

4.116 Parole Option 2 was therefore considered to be inappropriate due to its potential to result in 
inconsistencies in sentencing outcomes328 which cannot be reviewed by way of appeal in the same 
way as a judicial sentencing decision. Due to the different way in which the APB may apply totality 
compared with a sentencing court, the timing of parole cancellation relative to sentence will remain 
a crucial factor in how totality can be applied. This may generate perceptions of unfairness or a 
lack of transparency among both offenders and victims if offenders are effectively ‘resentenced’ by 
the APB.329

4.117 In addition, this approach does not allow for a consistent application of section 16(3B) as the APB 
does not have the power to make orders as to cumulation or concurrency.330 If an offender’s parole 
is cancelled after sentence and the APB cancels parole (applying the principle of totality), the parole 
sentence will automatically be served cumulatively on the new sentence, even if there are exceptional 
circumstances to justify partial cumulation or concurrency. However, if an offender’s parole is 
cancelled after sentence, the sentencing judge may, if there are exceptional circumstances, order 
partial cumulation or concurrency of the new sentence on the parole sentence. This inconsistency 
in the application of section 16(3B), dependent on the timing of the parole cancellation, could also 
lead to unfairness.

The Council’s view

4.118 Parole Option 2 does not ensure the consistent application of the sentencing principle of totality, 
irrespective of the timing of parole cancellation. It is not appropriate for an executive body, such as 
the APB, to be required to apply a judicial function in exercising its discretion to cancel parole. For 
these reasons, the Council does not view this option as appropriate to address the consequences 
and implications of the Court of Appeal decisions.

328 Meeting with Corrections Victoria (8 July 2009); Meeting with the Adult Parole Board of Victoria (18 June 2009).

329 Meeting with Corrections Victoria (8 July 2009); Submission 2 (Law Institute of Victoria).

330 Submission 2 (Law Institute of Victoria).
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Parole Option 3 – parole cancellation before sentence

Description

4.119 Another option considered by the Council in its Discussion and Options Paper was for parole 
cancellation always to occur before sentence. Under Option 3, the decision to cancel parole must 
be made before sentence is imposed or, if necessary, sentencing would need to be adjourned until 
after parole is cancelled. If this occurred, the sentencing judge would always be in a position to take 
the parole sentence into account, and thus apply the totality principle in determining sentence, and 
to make any appropriate orders as to cumulation or concurrency under section 16(3B). This would 
avoid the need for fresh evidence appeals on the ground of parole cancellation and thus remove any 
effects on the Court of Appeal.

4.120 The process considered under Option 3 was that the Sentencing Act 1991 (Vic) could be amended 
so that, if parole has not been cancelled at the time of sentence, a sentencing judge could adjourn 
sentencing proceedings for up to three months to allow the APB to make a decision in relation to 
parole. The Corrections Act 1986 (Vic) could also be amended to require the APB to make a decision 
within three months of being notified of the conviction for further offences committed on parole, 
after which the offender must be sentenced and the APB no longer has jurisdiction to cancel parole.

Issues and consultation

4.121 Although there was strong support in consultation for measures that would try to reduce the 
number of cases in which parole cancellation occurs after sentence, there was little support for 
making legislative change to require it in every case.

4.122 While the County Court Judges with whom the Council consulted indicated a preference for 
the occurrence of parole cancellation before sentence where possible, they did not support the 
adjournment of a sentence, even for a limited time, to allow this to occur. It was their view that, once 
the plea has been heard, a sentence should be imposed and adjournments should be avoided.

4.123 There are a number of practical implications in relation to the adjournment of a matter part-heard 
between plea and sentence for three months to allow parole cancellation. These include difficulties 
for listing sentencing matters, additional costs and additional preparation time for the judiciary and 
legal practitioners. Concerns were expressed that there may be requests for more submissions on 
the plea after parole cancellation.331 A delay of three months was also considered unacceptable from 
the point of view of offenders (particularly those in custody) and victims awaiting sentence outcomes. 
There was also concern that this would further extend the current delay in listings for appeals.332

4.124 A number of other policy and practical reasons were raised as to why it would not be desirable to 
require the APB to consider the question of parole cancellation before sentence in every case. The 
APB did not oppose the encouragement of the ‘opportunity’ to cancel parole after conviction and 
before sentence in cases where this was deemed to be appropriate. The APB did, however, point to 
a number of reasons why it may not be preferable to be ‘required’ to cancel parole before sentence 
in every case:

We might not want to make a decision. Sometimes we want to see how the court is going to treat the 

offence. For example, if they get time served or a suspended sentence we may not cancel if they have 

performed well on parole but if they get actual imprisonment … we may be more likely to cancel.333

331 Meeting with County Court Judges (6 July 2009).

332 Meeting with County Court Judges (6 July 2009); Meeting with Victoria, Legal Aid (17 July 2009).

333 Meeting with the Adult Parole Board of Victoria (18 June 2009).
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4.125 The APB’s current autonomy and flexibility to exercise its discretion regarding parole cancellation 
was also considered by many stakeholders to be paramount, as this allows the APB to make fast 
decisions in response to the particular circumstances of each offender:334

The current flexibility is a benefit of the Victoria system … anything that takes away from the APB from 

being able to make quick and fast decisions would impede this … [and] have significant implications for 

Corrections as a whole.335

4.126 This wide discretion to cancel parole also means the APB can continue to have regard to factors 
which can influence the timing of the decision to cancel parole. These include the nature and extent 
of any other breaches on parole, the offender’s capacity to comply with parole, the seriousness and 
nature of the offences with which the offender has been convicted while on parole and the period 
left to serve on parole.336 As discussed at [4.76] where there are no or minimal other breaches on 
parole, the APB is more likely to wait until after the offender is sentenced for offending on parole, 
as the sentence has more relevance to the decision as to whether to cancel parole. If there is 
a requirement for parole to be cancelled in all cases, the APB will lose the important benefit of 
referring to the sentencing outcome in its decision to cancel parole.337

4.127 If the APB were required in every case to make a decision about parole cancellation before sentencing 
and did not have the opportunity to make such a decision after sentence for offences committed 
on parole, there may be pressure on the APB to cancel parole in cases it would ordinarily await 
the outcome of sentence. Some stakeholders considered that any such pressure on the APB to 
conduct proceedings and make a decision as to parole cancellation before sentencing (particularly 
where the sentence is a relevant factor) would be inappropriate.338 In such situations, the APB 
would also lose the benefit of having regard to any changes in the offender’s circumstances that may 
occur after conviction and sentence, possibly causing unfairness to the offender and restricting the 
responsiveness of the APB.339

4.128 Further, the inability of the APB to refer to the sentence will mean that, in cases where parole has 
already expired when the APB considers cancellation, the APB will have no jurisdiction to cancel 
parole. This is by operation of section 77(5) of the Corrections Act 1986 (Vic), which states that, if 
parole has expired, the APB cannot cancel parole unless the court imposes a sentence of more than 
three months for the offending on parole.

4.129 The requirement that parole be cancelled before sentence in every case risks causing unfairness 
to offenders and being contrary to common law and human rights principles, which provide that 
people are innocent until proven guilty.340 People charged with offences may not ultimately be 
convicted of all or any of those offences. Thus, it would be inappropriate for parole to be cancelled 
before conviction.341 As submitted by Liberty Victoria:

It would be presumptive and inviting unfairness if the Parole Board was to consider the revocation of 

an individual’s parole before that person has either entered a plea of guilty or been found guilty by a 

court. However, as soon as either event occurs, the Parole Board should be in a position to consider the 

revocation of parole before a sentence is imposed. This should be able to occur swiftly, minimising the 

delay in the sentencing process.342

334 Meeting with the Adult Parole Board of Victoria (18 June 2009); Meeting with Corrections Victoria (8 July 2009); Submission 2 
(Law Institute of Victoria); Meeting with Victoria Legal Aid (17 July 2009).

335 Meeting with Corrections Victoria (8 July 2009).

336 Meeting with the Adult Parole Board of Victoria (18 June 2009); Meeting with Corrections Victoria (8 July 2009).

337 Meeting with the Adult Parole Board of Victoria (18 June 2009); Meeting with Corrections Victoria (8 July 2009).

338 Meeting with Victoria, Legal Aid (17 July 2009); Submission 2 (Law Institute of Victoria).

339 Meeting with the Adult Parole Board of Victoria (18 June 2009); Meeting with Victoria, Legal Aid (17 July 2009).

340 Charter of Human Rights and Responsibilities Act 2006 (Vic) s 25(1).

341 Meeting with County Court Judges (6 July 2009).

342 Submission 6 (Liberty Victoria).



Sentencing, Parole Cancellation and Confiscation Orders Report
68

4.130 There were differing views as to whether parole cancellation before or after sentence would be 
in an offender’s best interest once a conviction had occurred. One view could be that, under the 
current system, the cancellation of parole after sentence affords an offender a ‘second bite of the 
cherry’ via the opportunity to appeal against fresh evidence of parole cancellation. On the other 
hand, if parole has been cancelled before the imposition of sentence, the offender would receive the 
benefit of the sentencing judge taking the parole sentence into account in imposing sentence for the 
new offences.

4.131 Another benefit of cancellation before sentence might be that an offender would be able to start 
serving his or her parole sentence while waiting for the resolution of the new matter. However, VLA 
argued that this may cause unfairness to offenders as the time spent in custody prior to sentence 
would be counted as part of the parole sentence rather than pre-sentence detention.343 The APB 
indicated that it was rare for offenders to ask to have parole cancelled, for example if while on parole 
they were experiencing significant difficulties with accommodation or mental health issues. In the 
majority of cases, the request to cancel parole comes from Community Corrections Officers who 
report breaches to the APB, due to breaches of conditions or convictions for offences committed 
on parole.344

4.132 Similar practical difficulties as discussed at [4.108] under Option 1 apply in relation to Option 3. 
Significant administrative changes would be required to ensure that the APB is notified in every 
case when an offender has been convicted for offending on parole. In the absence of this, the 
APB would not be aware that a sentencing court has adjourned sentence for three months after 
conviction to allow parole cancellation to be considered.345

4.133 Further, it was reported that, in some cases, sentencing judges or counsel might not be aware 
that the offender is facing parole cancellation at the time he or she comes to be sentenced for 
offences committed on parole. In these cases, the court would not be aware of the need to adjourn 
sentencing for up to three months to allow the APB to cancel parole. Therefore, to ensure that 
this occurs in every case, significant changes to the current systems for the provision and sharing of 
information would be required. This would be to ensure that this option does not create further 
delays or injustice to offenders if information is not accessible in a timely manner.

The Council’s view

4.134 The Council’s view is that it will not always be appropriate for parole to be cancelled before sentence. 
Where the APB considers that a conviction for offences committed on parole is insufficient to make 
a decision about parole cancellation, it would be inappropriate for parole to be cancelled before the 
offender has been sentenced for these new offences. Further, in these cases, there is a significant 
benefit in allowing the APB to have regard to the sentence imposed before cancelling parole. There 
is strong support for retaining the APB’s discretion as to the timing of parole cancellation, to ensure 
that all relevant matters can be taken into account when the APB considers whether to cancel 
parole. This enables the APB to make decisions that are appropriate and fair in the circumstances of 
the particular case.

4.135 However, the Council’s view is that it is desirable for parole cancellation to occur before sentence 
in cases deemed appropriate by the APB. Examples of such cases include where parole is cancelled 
for general non-compliance in addition to the offending on parole, or where an offender has been 
convicted of serious offences or offences similar to those which gave rise to the parole sentence. In 
these cases, the timely provision of information from the court to the APB on the conviction outcome 

343 Meeting with Victoria Legal Aid (17 July 2009).

344 Meeting with the Adult Parole Board of Victoria (18 June 2009).

345 Meeting with Corrections Victoria (8 July 2009); Meeting with County Court Judges (6 July 2009); Meeting with the Adult 
Parole Board of Victoria (18 June 2009).
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and the timely provision of information from the APB to the court on the cancellation outcome 
would, where possible, assist to increase the frequency of parole cancellation before sentence. This 
would enable the sentencing judge to have regard to the parole sentence in sentencing the offender 
for the new offences and thus reduce the number of cases where there could be an appeal against 
sentence on the ground of fresh evidence of post-sentence parole cancellation.

4.136 The Council has also formed the view that it is not appropriate in every case for sentencing to 
be adjourned to allow for the APB’s decision about whether to cancel parole. This could lead to 
significant delays between conviction for offences committed on parole and sentencing for those 
offences.

4.137 However, in cases considered to be appropriate by the sentencing court, a short adjournment for 
up to four weeks after conviction for the offences committed on parole may also assist to ensure 
that parole cancellation occurs before sentence. Such an adjournment could allow the matter to 
be referred to the APB for a decision about parole before the offender is sentenced for these new 
offences. Figure 10, discussed at [4.85], indicates that in 54.7% of the 117 cases of post-sentence 
parole cancellation, parole was cancelled within 28 days of the imposition of sentence for the new 
offences committed on parole. Therefore, an adjournment of one month may assist in reducing 
the number of cases where parole cancellation after sentence may lead to a fresh evidence appeal 
against sentence.

4.138 The Council’s view is that Option 3 is not an appropriate option to address the consequences and 
implications of the Court of Appeal decisions. However, the Council has identified a number of 
measures from this option to reduce the frequency of parole cancellation occurring after sentence 
in appropriate cases and to minimise the effect of the fresh evidence approach on the Court of 
Appeal, if it is to be continued.

Recommendation 2:

In appropriate cases where an offender is convicted of offences committed while the offender was 
on parole, to reduce the frequency of parole cancellation occurring after sentencing for the offences:

(a) The Office of Public Prosecutions and defence practitioners should ensure that the sentencing 
court is informed where possible that the offences of which the offender has been convicted 
were committed while the offender was on parole

(b) Upon conviction of an offender for offences committed on parole, the sentencing court 
is encouraged to provide information to the Adult Parole Board regarding the fact of 
conviction.

(c) The sentencing court may, if it considers it to be appropriate, adjourn the sentencing hearing 
for up to one month after conviction of the offences committed on parole to allow the Adult 
Parole Board to act on this information and consider cancelling the offender’s parole.

(d) The Adult Parole Board is encouraged to notify the sentencing court regarding the 
cancellation of parole following conviction of the further offences so that the court may have 
regard to the parole cancellation in sentencing the offender.
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Parole Option 4 – automatic cancellation of parole

Description

4.139 Option 4 attempts to address the issues around the timing of parole cancellation by making it occur 
automatically upon conviction for offences committed on parole, thereby ensuring that cancellation 
occurs before sentence. Option 4 would require legislative change to the Corrections Act 1986 
(Vic).346 Several other jurisdictions347 have provision for automatic parole cancellation, although 
there are different triggers for cancellation, such as conviction348 or the imposition of an immediate 
custodial sentence.349

4.140 Option 4 allows the consistent application of totality by bringing certainty to the question of whether 
or not parole will be cancelled. As parole is automatically cancelled upon the offender’s conviction 
or a particular sentence, the cancellation and parole sentence can be taken into account in the 
sentencing process and totality can be applied without offending the prohibition in section 5(2AA) 
of the Sentencing Act 1991 (Vic).

Issues and consultation

4.141 This option received some limited support due to the certainty and consistency it would achieve 
regarding community expectations of the consequences for offending on parole and the application 
of totality for all offenders who offend on parole.350 It was suggested that this option could reduce 
the workload of the APB, as it would not be required to consider the question of cancellation for 
those cases where the trigger for automatic cancellation occurs. The workload of Corrections 
Victoria may also be reduced as the reporting requirements would likely change under an automatic 
cancellation system.351

4.142 Despite this, all stakeholders were on the whole unsupportive of automatic parole cancellation. This 
was due to the significant shift it represented, from the current approach of the APB in Victoria to 
what was perceived to be a more punitive and less flexible approach.

4.143 The LIV submitted that the removal of the APB’s discretion in relation to parole cancellation would 
lead to ‘serious miscarriages of justice’ in some cases.352 Charter implications and concerns of 
‘double punishment’ were also raised in cases where offenders had long periods of parole or had 
committed offences in the later stages of parole and were then required to serve these periods as 
prison sentences.353

4.144 Concerns were also expressed about the removal of the APB’s discretion and flexibility to take 
into account the individual circumstances of offenders in making the decision to cancel parole. This 
would include factors such as the remaining parole period, the performance of the offender on 
parole and compliance with other conditions, the long-term rehabilitation of the offender and the 

346 This would require amendment to the power of the APB to cancel parole in section 77(1) and section 77(5) to address cases 
where the parole period has expired at the time the trigger for parole cancellation occurs.

347 There are provisions for automatic cancellation in the Commonwealth system, the Australian Capital Territory, Queensland, 
South Australia, Tasmania and the Northern Territory. There is no automatic cancellation of parole in Victoria, New South 
Wales and Western Australia.

348 Crimes (Sentence Administration) Act 2005 (ACT) ss 149, 150.

349 Corrective Services Act 2006 (Qld) s 209; Correctional Services Act 1982 (SA) s 75; Corrections Act 1997 (Tas) s 79(3); Parole of 
Prisoners Act 1971 (NT) s 5(8). In the federal system, the trigger for cancellation is the imposition of a sentence of more than 
three months for another state, territory or federal offence: Crimes Act 1914 (Cth) s 19AQ. For an example of how the South 
Australian model of automatic cancellation works in practice, see R v Czubak [2005] SASC 287 (Unreported, Gray, Sulan, White 
JJ, 1 August 2005).

350 Meeting with Corrections Victoria (8 July 2009).

351 Meeting with Corrections Victoria (8 July 2009).

352 Submission 2 (Law Institute of Victoria).

353 Meeting with Victoria Legal Aid (17 July 2009); Meeting with the Adult Parole Board of Victoria (18 June 2009).
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nature and seriousness of the breaching offences.354 However, this discretion could still be retained 
in the decision to release an offender on parole. Corrections Victoria said the following about the 
importance of the APB’s discretion to make decisions relating to both the cancellation of parole and 
the release of offenders on parole:

Generally, caution should be exercised before doing anything which limits the APB’s discretion to manage 

offenders appropriately … The autonomy of the APB is a strength of the Victorian system.355

4.145 As raised in consultation, the APB has a wide discretion to exercise its powers in relation to 
release on parole and parole cancellation.356 The continuation of this flexible approach in a manner 
consistent with (although not bound by)357 the rules of natural justice and fairness was supported 
by many stakeholders.358 A flexible approach is particularly important, given the APB’s important 
function in balancing the rights of offenders with the interests of community protection.359

4.146 While Liberty Victoria did not express concerns about the APB’s level of discretion, it did express 
concerns, which are currently outside the scope of this reference, in relation to the transparency 
and the rights of appeal of the APB’s decisions. Liberty Victoria submitted that this is an issue that 
‘warrants future scrutiny, particularly in the light of the yet untested way in which Charter Rights 
might apply to Parole Board decisions’.360

4.147 The importance of allowing victims to make submissions on issues related to parole was also 
highlighted by the OPP. They referred to section 17(3) of the Victims Charter Act 2006 (Vic) which 
allows a person included on the victim’s register to make a submission to the APB about the effect 
on the victim of the offender’s potential release on parole:

Some victims may have a desire to remain informed and updated in relation to matters such as parole 

revocation. Regard should be had for options through which appropriate methods of communication 

with victims may be maintained.361

4.148 The requirement that, in determining whether to grant parole, the APB consider any submission made 
to it by a person included on the victim’s register is provided in section 74 of the Corrections Act 1986 
(Vic).362 Victims’ submissions are limited to matters relating to the ‘person’s views about the effects 
of the potential release of the prisoner on parole on that person’ and any comments as to terms and 
conditions of parole.363 Although required to consider any victim submission it receives, the APB has 
absolute discretion as to the weight given to a submission in its decision to make a parole order.364

4.149 Stakeholders also pointed to the punitive impact that automatic cancellation would have on offenders 
as there would be a mandatory cancellation of parole without reference to the circumstances 
of the offence. For example, an offender may breach parole by the commission of a relatively 
minor offence, at a time when he or she has a significant amount of parole left to serve. If the 
offence attracts a sentence of imprisonment (for example, the offence of driving while disqualified or 

354 Meeting with the Adult Parole Board of Victoria (18 June 2009); Meeting with County Court Judges (6 July 2009); Meeting with 
Corrections Victoria (8 July 2009).

355 Meeting with Corrections Victoria (8 July 2009).

356 Corrections Act 1986 (Vic) s 69(2).

357 Corrections Act 1986 (Vic) s 69(2).

358 Meeting with Corrections Victoria (8 July 2009); Meeting with Victoria Legal Aid (17 July 2009); Submission 2 (Law Institute of 
Victoria).

359 Sentencing Advisory Council, High-Risk Offenders: Post Sentence Supervision and Detention: Final Report (2007) 132. For further 
support for the retention of discretionary parole, see Carolyn Adams, ‘Federal Parole in Australia: Not a Carrot or Stick in Sight’ 
(2005) 86 Reform 11; Law Reform Commission New South Wales, Sentencing, Report 79 (1996) <http://www.lawlink.nsw.gov.
au/lrc.nsf/pages/R79TOR> at 17 March 2009.

360 Submission 6 (Liberty Victoria).

361 Submission 5 (Office of Public Prosecutions).

362 Corrections Act 1986 (Vic) s 74A(1), (B).

363 Corrections Act 1986 (Vic) s 74A(2).

364 Corrections Act 1986 (Vic) s 74B(1)(b).
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suspended which has a mandatory penalty of imprisonment for a second or subsequent offence), the 
offender’s parole would be automatically cancelled and the offender required to serve the period 
of parole outstanding at the time of the offending cumulatively on the sentence of imprisonment 
imposed for the breaching offence. In this case, the offender would not receive the benefit derived 
from the APB’s current level of discretion to take other action as an alternative to cancelling parole. 
Another consequence is the imposition of a sentence which is disproportionate to the seriousness 
of the offence and the circumstances of the offender.365

4.150 VLA also considered this option to be punitive as it would result in offenders serving longer periods 
of time in custody after offending on parole. This could have a negative impact on offenders as 
well as the community as a whole. VLA expressed concern that requiring offenders to serve the 
whole parole sentence without an opportunity for release might result in the incarceration for 
longer than is suitable of offenders who may be appropriate for release. VLA also submitted that 
this would deny the community the opportunity for offenders to be released and supervised on 
parole for longer periods as can be done under the current approach. The current approach, it was 
argued, maximises the support received while on parole in the community and promotes the aim of 
parole to facilitate the offender’s rehabilitation and reintegration into the community after serving 
an appropriate term of a prison sentence.366

The Council’s view

4.151 Option 4 provides certainty as to the timing of parole cancellation and thus a consistent approach in 
the application of totality in sentencing offenders who offend on parole. However, in the Council’s 
opinion, the implications of the current approach do not warrant such a radical change as removing 
the APB’s discretion to decide when and whether to cancel parole. This is particularly so given 
the relatively small number of cases resulting from the Court of Appeal decisions that led to this 
reference. The Council’s view is that the current effect of appeals against sentence on the ground of 
fresh evidence of parole cancellation does not justify the more punitive and less flexible approach 
to the cancellation of parole proposed under Option 4.

4.152 Furthermore, the Council does not consider it appropriate to recommend such a significant 
change without consideration of whether or not similar changes should be made to the process for 
cancellations for breaches of other conditions of parole. Further research and consultation would 
be required to assess the appropriateness of such changes and their impact on the criminal justice 
system as a whole, including on the APB, Corrections Victoria, offenders, victims, the courts and 
treatment providers. Therefore, the Council’s view is that Option 4 does not appropriately address 
the consequences and implications of the Court of Appeal decisions.

The recommended parole option – ‘no change’
4.153 The request for advice on the options for reform to address the Court of Appeal decisions was 

primarily based on concerns that the fresh evidence approach to post-sentence parole cancellation 
and confiscation would lead to a large number of sentence appeals and substantially increase the 
current burden on the Court of Appeal.

4.154 However, the data indicate that, despite these concerns, the effect on the Court of Appeal has been 
less than expected. Parole cancellation fresh evidence cases have not significantly contributed to 
the sentence appeal workload in the Court of Appeal. The Council has concluded that the current 
effect on the Court of Appeal does not provide a strong case for reform to the current fresh 
evidence approach to parole cancellation.

365 Meeting with Victoria Legal Aid (17 July 2009).

366 Meeting with Victoria Legal Aid (17 July 2009).
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4.155 This Chapter has considered the consequences and implications of the Court of Appeal decisions 
specific to parole. The Council has recommended that totality continue to apply to the sentencing of 
offenders for offending on parole (Recommendation 1 at [4.41]–[4.44]). The Council has also found 
that there is support for the continuation of the APB’s current approach and discretion in relation 
to the timing of decisions to cancel parole according to the circumstances of each individual case.

4.156 This Chapter has also explored the options for parole considered by the Council as possible 
alternatives to the fresh evidence approach. Consultation on the parole options considered for 
reform has indicated that each of the possible alternatives to the fresh evidence approach has the 
potential to cause more difficulties than the current approach. Each option has policy and practical 
implications, which in the Council’s view do not make them appropriate options for reform to 
address the consequences and implications of the Court of Appeal decisions.

4.157 In the light of the perceived problems of the other options considered and the extent of the current 
practical effect on the Court of Appeal, the Council’s view is that there is not a strong case for 
recommending a different approach to dealing with parole cancellation after sentence. The current 
fresh evidence approach to post-sentence parole cancellation ensures that totality is applied to the 
sentencing of offenders for offences committed on parole and retains the current approach of the 
APB to parole cancellation.

Recommendation 3:
Given the current effect on the Court of Appeal, the most appropriate approach is for no change; 
that is for fresh evidence of post-sentence parole cancellation to continue to constitute a potential 
ground of appeal against sentence.

4.158 The Council’s analysis and consultation suggest that fresh evidence cases for post-sentence parole 
cancellation will continue to have a less-than-expected effect on the Court of Appeal, although this is 
difficult to predict with absolute certainty. The data indicate that, under the APB’s current approach, 
where an offender faces sentencing for offences committed on parole, parole is more likely to be 
cancelled before sentence and therefore can be taken into account by the sentencing judge at the 
time of sentence. There were 117 cases in 2008–09 where the potential for a fresh evidence appeal 
against sentence existed. However, the Council’s analysis of sentence appeals indicates that not all 
cases where parole is cancelled after sentence will result in an appeal.

4.159 The number of fresh evidence parole cancellation cases may also depend on a number of other 
factors, including levels of awareness of this aspect of the law, the timelag in the Court of Appeal 
between the hearing of applications for leave to appeal and appeals against sentence or increases 
in the prevalence of offences committed on parole. The current effect on the Court of Appeal 
may be further reduced under the stricter test for the determination of applications for leave to 
appeal under the Criminal Procedure Act 2009 (Vic) (see [3.63]–[3.69]). Further, the Council has 
recommended a range of measures to assist in minimising the effect of the fresh evidence approach 
to post-sentence parole cancellation, if it is to be continued (Recommendation 2 at [4.134]–[4.138]).
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Chapter 5 
Sentencing and confiscation

Introduction

5.1 This Chapter examines the legal, policy and practical implications of the options for reform to 
address the issues raised in relation to sentencing and confiscation. Firstly, it discusses the threshold 
issue of the application of proportionality and presents the Council’s view that proportionality 
should continue to apply to the sentencing of offenders whose property is confiscated as set out in 
section 5(2A)–(2B) of the Sentencing Act 1991 (Vic). Secondly, it examines the issues relating to the 
timing of confiscation and availability of evidence where there is only a risk of confiscation at the time 
of sentencing.

5.2 The Council’s Discussion and Options Paper assessed the five options for reform in relation to 
confiscation and sentencing according to the extent to which each option addresses the consequences 
and implications of the decisions.

5.3 During consultation, a sixth option of ‘no change’ emerged for consideration. This option is based on 
the less-than-expected effect the decisions have had thus far on the Court of Appeal and the potential 
difficulties associated with each of the alternative options. In the light of this, many stakeholders 
expressed the view that the current fresh evidence approach was the most appropriate, compared 
with the alternative approaches. The Council has considered this ‘no change’ option throughout its 
analysis of the alternative options.

5.4 The Council’s view is that each of the alternative options has the potential to cause more difficulties 
than the current fresh evidence approach. This, together with the relatively minor effect on the 
Court of Appeal, does not provide a strong case for reform.

5.5 For the reasons discussed below,367 the Council recommends that the current approach be retained 
so that, in appropriate cases where relevant confiscation has not been taken into account at the time 
of sentencing, an application for leave to appeal against sentence can be made where the relevant 
confiscation occurs after sentence (Recommendation 7).

367 At [5.112]–[5.116].
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Threshold issue: application of proportionality

5.6 One of the consequences identified by the Council was that, in the sentencing of offenders whose 
property is confiscated, the fresh evidence approach ensures that the principle of proportionality 
is applied consistently, regardless of whether confiscation occurs before or after sentencing. This 
approach avoids the unfairness and inconsistency that would result if offenders were denied the 
application of the proportionality principle where relevant confiscation orders occurred after 
sentence. The Council sought to answer as a threshold question whether or not proportionality 
should continue to apply under any option considered for reform to the fresh evidence approach.

Should proportionality apply?
5.7 There are conflicting arguments as to whether proportionality should apply to offenders when 

considering the impact of relevant confiscation orders made under the Confiscation Act 1997 (Vic) 
and sentences imposed under the Sentencing Act 1991 (Vic). Without section 5(2A)–(2B), there 
is little in these two Acts to indicate that a ‘ceiling of proportionality should apply’.368 It has been 
observed that:

The inter-relationship between the impact of sentence and the impact of forfeiture is a vexed and 

recurrent issue. The courts have struggled to give effect to the legislative intention that forfeiture be a 

penalty additional to the normal sentence and yet to avoid inflicting excessive cumulative punishment.369

5.8 Almost all stakeholders were of the view that proportionality should apply in sentencing where 
confiscation orders relate to ‘instrument forfeiture’ or the confiscation of benefits as categorised 
as relevant to the determination of sentence under section 5(2A)–(2B) of the Sentencing Act 1991 
(Vic). Liberty Victoria argued that the application of the proportionality principle should be the 
starting position for sentences imposed by a court, as part of the commitment inherent in the 
criminal justice system to the idea that the ‘punishment should fit the crime’.370 Stakeholder support 
for this position was based on the punitive and deterrent effect that such confiscation orders can 
have on offenders in addition to the punishment imposed through sentencing for criminal matters.371 
Liberty Victoria submitted that:

Save for property which is clearly derived entirely from the criminal activity, confiscation of assets must 

be taken into account in sentencing, as it is real and tangible punishment.372

5.9 Stakeholders pointed to examples where there had been harsh consequences for offenders as a 
result of the confiscation of lawfully acquired assets, such as residential or farming property that 
was confiscated because cannabis had been cultivated on it. The punishment was considered 
disproportionate to the offending behaviour when combined with the sentences imposed.

5.10 One example referred to by the Court of Appeal in McLeod was a sentence appeal case where the 
confiscation of the offender’s interest in a lawfully acquired but tainted house was held to be relevant 
to the determination of sentence. In this case, the Court’s view was that the confiscation resulted in a:

loss to [the appellant] of the order of $40,000. The appellant is a pensioner with a very limited capacity 

for work as a result of his injuries. To lose his interest in his house at the age of 64 is inevitably substantial 

additional punishment.373

368 Fox and Freiberg (1999), above n 20, 515.

369 Fisse (1992), above n 88, 139.

370 Submission 6 (Liberty Victoria).

371 Meeting with Victoria Legal Aid (17 July 2009); Meeting with County Court Judges (6 July 2009); Submission 2 (Law Institute of 
Victoria); Submission 6 (Liberty Victoria).

372 Submission 6 (Liberty Victoria).

373 R v Le; R v Nguyen [2005] VSCA 284 (Unreported, Charles, Buchanan and Eames JJA, 1 December 2005) [12].
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5.11 Another example of the disproportionate punishment that confiscation orders can amount to when 
compared to the offending behaviour is the case of DPP v George.374 The appellant had pleaded guilty 
to a charge of producing a controlled substance and a charge of knowingly extracting electricity, 
for which the sentence was a fine of only $2,500. The residential property where the plants were 
cultivated was restrained, and the DPP sought a pecuniary penalty order of $105,269, which was 
greatly in excess of the fine imposed for the offending behaviour.375 An application from the court 
for a pecuniary penalty order to that value in these circumstances was refused on the basis that 
it was ‘harsh … [and] entirely disproportionate to the criminality of such offences’.376 In discussing 
the potential effects of confiscation, the Court referred to the ‘draconian’ Western Australian 
confiscation regime, under which such an order would have resulted in these circumstances by 
operation of its automatic provisions for confiscation.377

5.12 Section 5(2A)–(2B) provides for proportionality to be applied in sentencing in cases where the 
confiscation relates to lawfully acquired property or goes beyond the removal of the profits of 
crime and has a punitive impact on the offender. This reflects the common law position that, in the 
absence of legislation to the contrary, if it is likely that an instrument of crime will be confiscated, 
this loss should be recognised by applying the principle of proportionality.378 The failure to take the 
confiscation of the instruments of crime into account where it will entail actual loss to the offender 
has been held to be contrary to the proportionality principle.379 The continuation of this position as 
provided for in section 5(2A)(a)–(ab) is supported by the Council.

5.13 There is less judicial agreement in relation to whether pecuniary penalty orders relating to the benefits 
of crime should be relevant to sentencing. It is commonly agreed that pecuniary penalty orders 
which remove the profits of crime should be excluded from considerations of proportionality380 
where the confiscation merely removes property or profits to which offenders never had any right 
and restores the ‘status quo’.381 Therefore, ‘to the extent that confiscation makes no difference to a 
person’s legal rights, it is arguably irrelevant to proportionality’.382 The continuation of the position 
that the confiscation of property or proceeds derived from crime should not be a relevant factor in 
sentencing as provided for in subsections 5(2A)(b),(d) and (e) is supported by the Council.

5.14 However, cases in which the confiscation of the proceeds of crime has been classed as punitive 
have provided a justification for the application of proportionality in sentencing. The prevailing 
jurisprudence in relation to pecuniary penalty orders is that such orders may have punitive 
characteristics even if they relate only to profits of crime. In such cases, the weight to be given 
to the order when taking it into account in sentencing depends on the circumstances of the case, 
including the impact of the order on the offender’s assets.383 This may also depend on the method 
of calculating the proceeds of crime, which can over-estimate profits by not taking into account 

374 (2008) 251 ALR 658.

375 DPP v George [2008] 251 ALR 658, 659.

376 Ibid.

377 DPP v George [2008] 251 ALR 658, 684, citing South Australia, ‘Second Reading Speech, Criminal Assets Confiscation Bill 2004 
(SA)’, Hansard, House of Assembly, 10 November 2004, 844 (M.J. Atkinson, Attorney-General). See also Mansfield v DPP (WA) 
(2006) 226 CLR 486, 503.

378 Wignall v The Queen (1992) 61 A Crim R 54; R v Campbell (1999) 109 A Crim R 174; R v Carpentieri (2001) 81 SASR 164; R v Le; 
R v Nguyen [2005] VSCA 284 (Unreported, Charles, Buchanan and Eames JJA, 1 December 2005); DPP v Phillips [2005] VSCA 
112 (Unreported, Winneke P, Byrne and Osborn JJA, 2 May 2005); Stocks v The Queen (2000) 9 Tas R 210. See also Louise 
Moreland, ‘Justice in Jeopardy? The Relationship between Sentencing and Confiscation under the Proceeds of Crime Act 1991’ 
(2000) 31 Victoria University of Wellington Law Review 497.

379 Bowman v The Queen (1995) 14 WAR 466, 474; Sinagra-Brisca v The Queen [2004] WASCA 68 (Unreported, Templeman, 
Wheeler and Mclure JJ, 7 April 2004) [20].

380 R v Carpentieri (2001) 81 SASR 164. See also R v Kalache (2000) 111 A Crim R 152; Roger Douglas, ‘The Relevance of Confiscation 
to Sentencing and its Limitations’ (2007) 31 Criminal Law Journal 345, 348–50.

381 Douglas (2007), above n 380, 353; Fox and Freiberg (1999), above n 20, 524.

382 Douglas (2007), above n 380, 353.

383 R v McDermott (1990) 49 A Crim R 105, applied in Tapper v The Queen (1992) 39 FCR 243, 249.
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expenditure. In some cases, even if offenders never had a right to the profits of crime, the removal 
of these profits may still constitute a punitive sanction.384 Despite this, the continuation of the 
position that only confiscation which relates to the benefits of crime can be taken into account in 
sentencing, as provided in section 5(2A)(c), is supported by the Council.

5.15 This current approach in Victoria, which distinguishes between instrument forfeiture and proceeds 
forfeiture for the purposes of sentencing, is also used in Commonwealth and South Australian 
legislation.385 In the Northern Territory and Queensland, the confiscation of the proceeds of crime 
is relevant to the determination of a fine.386 In Western Australia, confiscation may only be treated 
as a mitigating factor in the case of property derived from the commission of an offence if there is 
‘facilitation by the offender of criminal property confiscation’.387

5.16 Other jurisdictions have taken a more punitive approach. In Queensland and the Australian Capital 
Territory, confiscation is not treated as a mitigating factor in sentencing at all.388 This is also the 
position in the United Kingdom. The Proceeds of Crime Act 2002 (UK) requires a court to disregard 
a confiscation order in determining sentence, although it must be taken into account before a fine 
is imposed or another forfeiture order is made.389 In most Australian jurisdictions, pecuniary penalty 
orders are treated as irrelevant to sentencing.390 This contrasts with the Victorian system, where 
such orders may be taken into account in sentencing if they relate to benefits in excess of the profits 
of crime.391

5.17 The OPP and Victoria Police supported this approach to confiscation and sentencing. These 
stakeholders expressed support for Option 5 in the Council’s Discussion and Options Paper392 that 
a sentencing court should not be permitted to have regard to any type of confiscation in sentencing 
offenders, and thus the principle of proportionality will not apply to the sentencing of offenders who 
face confiscation orders.

5.18 The OPP submitted that this was the Director of Public Prosecution’s preferred option, based on 
the ‘philosophical reasoning behind the confiscations scheme which underpins this area of law’.393 
They argued that the scheme was civil in nature and designed to deprive criminals of the instruments 
of crime, disrupt criminal organisations, remove the proceeds of crime and take away incentives to 
engage in future criminal activity. In their view, although some offenders subject to these provisions 
may feel ‘punished’, the provisions are not designed to be punitive in a criminal sense. Therefore, as 
the regime was not designed to punish offenders, the OPP submitted that, similar to other Australian 
jurisdictions and the United Kingdom, the impact of any category of confiscation should not be 
included in the determination of sentence. Their view was that the concerns identified in relation to 
the other options, such as delays and inconsistencies in sentencing outcomes, the fragmentation of the 
sentencing process and issues in relation to the timing of confiscation, outweighed the consequence 
that proportionality would not be applied in sentencing offenders who have assets confiscated.394

384 Douglas (2007), above n 380, 354–6.

385 Proceeds of Crime Act 2002 (Cth) s 320(b)–(c); Criminal Assets Confiscation Act 2005 (SA) s 224(b)–(c).

386 Sentencing Act 1995 (NT) s 17(3); Penalties and Sentences Act 1992 (Qld) s 48(3)(a).

387 Sentencing Act 1995 (WA) s 8.

388 Crimes (Sentencing) Act 2005 (ACT) s 34(2): ‘a court must not reduce the severity of a sentence it would otherwise have 
imposed because of an automatic forfeiture of property, a forfeiture order, or a penalty order’; Criminal Proceeds Confiscation 
Act 2002 (Qld) s 260(a): ‘a court must not have regard to the question of whether or not…property is, or may become, the 
subject of [confiscation]’.

389 Proceeds of Crimes Act 2002 (UK) s 13(2)–(4).

390 Proceeds of Crime Act 2002 (Cth) s 320(d); Crimes (Sentencing) Act 2005 (ACT) s 34(2); Criminal Proceeds Confiscation Act (Qld) 
s 260(b); Criminal Assets Confiscation Act 2005 (SA) s 224(d); Sentencing Act 1995 (WA) s 8(3).

391 Sentencing Act 1991 (Vic) s 5(2A)(c), (d).

392 Sentencing Advisory Council (2009), above n 5, 58.

393 Submission 5 (Office of Public Prosecutions).

394 Submission 5 (Office of Public Prosecutions).
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5.19 While it did not address the issue of proportionality directly, Victoria Police also indicated a preference 
for Option 5 in its submission. It cited a number of considerations to support the position that no 
confiscation should be relevant to sentence. This included that there would be reductions in court 
time at sentencing, resentencing and appeal, reductions in the current backlog of matters, greater 
certainty and consistency in the sentencing process and finality of the matter for victims at the time 
of sentencing.395 The removal of the adverse impact of delay on victims under this option was also 
supported by the OPP.396

5.20 These submissions align with the view that considerations of proportionality would inhibit the use 
of confiscation as a crime-prevention measure,397 particularly where property had been adapted 
specifically for the commission of the crime,398 for example a house converted for the sole purpose 
of hydroponically producing cannabis. In these cases, it has been held that only confiscation of 
legitimate property used incidentally in the offending should be subject to the limiting influence of 
proportionality.399

5.21 VLA and the LIV did not support Option 5 on the basis that in practice confiscation can have 
a punitive effect on offenders. In these cases, the failure to take this into account in sentencing 
would result in disproportionate punishment being imposed on offenders.400 Further, the adoption 
of one approach by another jurisdiction does not necessarily justify the adoption of the approach 
in Victoria. The Council does not consider it appropriate to depart from the current approach in 
Victoria to one which denies the application of proportionality in sentencing where confiscation can 
and does have a punitive effect on offenders.

5.22 The principle that punishment should be just and proportionate to the gravity of the offending 
behaviour has been described as ‘not merely good philosophy, but … part of our intuitive approach 
to the allocation of praise and blame. It is certainly regarded as a deeply entrenched principle of 
the common law of sentencing’.401 The significance of proportionality has been affirmed by the High 
Court in Veen (No 1)402 and reaffirmed by the Court in Veen (No 2).403 As well as being recognised 
in section 5(2A)–(2B) in cases where offenders face asset confiscation, support for the principle as 
fundamental in all sentencing cases is incorporated throughout the Sentencing Act 1991 (Vic).404

5.23 Section 32(2) of the Charter of Human Rights and Responsibilities Act 2006 (Vic) provides for the 
consideration of ‘international law and the judgments of domestic, foreign and international courts 
and tribunals relevant to a human right’ in the interpretation of statutory provisions in Victorian 
legislation. The prohibition against disproportionate punishment has been recognised as a funda-
mental right in many European jurisdictions. For example, the Charter of Fundamental Rights of the 
European Union requires that ‘the severity of penalties must not be disproportionate to the criminal 
offence’.405 In a 1992 report entitled Consistency in Sentencing, the Council of Europe incorporated:

a recommendation on sentencing that includes the principle that, whatever fundamental rationales for 

sentencing are adopted, there should be no disproportionality between the sentence and the seriousness 

of the crime.406

395 Submission 3 (Victoria Police).

396 Submission 3 (Victoria Police); Submission 5 (Office of Public Prosecutions).

397 Chiou Yaou Fa v Morris (1987) 46 NTR 1; Kakura and Sato v The Queen (1990) 20 NSWLR 638, 648.

398 Fox and Freiberg (1999), above n 20, 516.

399 R v Hoar (1981) 148 CLR 32, 37–8. See also Thomas (1979), above n 30, 336.

400 Meeting with Victoria Legal Aid (17 July 2009); Submission 2 (Law Institute of Victoria).

401 Fox (1993), above n 40, 399, citing Andrew Von Hirsch, Past or Future Crimes (1986) 52.

402 (1979) 143 CLR 458.

403 (1988) 164 CLR 465.

404 Sentencing Act 1991 (Vic) ss 5(1)(a), (c), (d), (3)–(7), 109.

405 Ben Emmerson, Andrew Ashworth and Alison Macdonald, Human Rights and Criminal Justice (2nd ed, 2007) 669.

406 Principle A4, Recommendation R (92) 17, Consistency in Sentencing (Strasbourg, 1992), cited in Emmerson, Ashworth and 
Macdonald (2007), above n 405, 669.
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5.24 Regimes in the United Kingdom that do not allow for a measure of proportionality to be applied in 
the determination of sentence in cases where offenders face confiscation have been described as 
constituting:

[a] radical departure from sentencing policy and … the product of ‘double think’ which on the one hand 

conceives of confiscation as a neutralising measure doing no more than restoring the position before the 

offence and on the other as a financial penalty.407

5.25 As the OPP submitted, the purposes of confiscation include provisions which are not designed to 
punish offenders, such as removing property used in the commission of offences, preventing unjust 
enrichment by stripping offenders of the proceeds of crime and reducing the capacity of offenders 
to finance future criminal activities.

5.26 However, confiscation can also be categorised as seeking to punish offenders by ‘removing from 
them something of value’408 or to incapacitate and deter offenders.409 Therefore, in some cases 
confiscation is designed to deter people from engaging in criminal behaviour by removing lawfully 
acquired property which has been used in the commission of crime. As this type of confiscation goes 
beyond the restoration of the status quo, this infers a measure of punishment inherent in the threat 
of confiscation designed to deter the offender:

It is tempting to be seduced by the argument that none of this really matters since the only purpose 

of the inquiry is to determine the proceeds of drug trafficking obtained by the defendant: it is not to 

punish, but by depriving him of his profits, it restores the status quo ante … (This also seems to be the 

rationale behind the prohibition mentioned earlier on taking account of confiscation orders in fixing other 

sentences, apart from financial ones). It is true that the defendant will not immediately be sentenced to 

imprisonment as a result of this inquiry, but punishment is most certainly the object of the exercise. The 

principle that no-one should profit from their own wrong only has application if profit has been made 

from wrongdoing.410

5.27 Further to this, although sections 132 and 133(1) of the Confiscation Act 1997 (Vic) provide that 
the Victorian confiscation regime operates via civil proceedings with civil standards of proof, this 
does not necessarily mean that the regime cannot have a punitive effect on offenders. Orders for 
the confiscation of property may be made by a criminal judge at the same time as dealing with 
the criminal matter or in a separate proceeding before or after the finalisation of the criminal 
matter by a civil judge. The interaction between the two jurisdictions is recognised in the various 
provisions in the Confiscation Act 1997 (Vic) allowing adjournment of sentence until finalisation of 
confiscation matters.

407 Andrew Nicol, ‘Confiscation of the Profits of Crime’ (1988) 52 Journal of Criminal Law 75, 79–80.

408 Russell G Smith, Criminal Forfeiture and Restriction-of-use orders in Sentencing High Tech Offenders, Trends and Issues in Crime 
and Criminal Justice No 286 (2004) <http://www.aic.gov.au/publications/current%20series/tandi/281-300/tandi286.aspx> at 14 
May 2009.

409 Fox and Freiberg (1999), above n 20, 471.

410 Nicol (1988), above n 407, 78–9.
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5.28 Confiscation has also been categorised as a part of criminal proceedings because of the fact that no 
costs can be awarded for a successful application by persons charged with criminal offences411 and 
the punitive impact it can have on the offender:

Thus the Act provides a curious mixture of civil and criminal procedure. It regards the making of a 

confiscation order as penal in its consequence (in the sense that it is part of the retribution which is to be 

exacted from the offender to the State); but provides that it is to be determined by proceedings of a civil 

character. This is no doubt a recognition by the legislature of the difficulties which would be encountered 

in recording ill-gotten gains from criminal enterprises if a criminal standard were to be applied.412

5.29 The question of whether or not confiscation orders can be considered punitive according to their 
categorisation as civil or criminal proceedings has also been judicially considered in the United 
Kingdom and Europe. Confiscation where a fixed penalty is issued has been distinguished as a 
civil action. This is compared to confiscation as a criminal action where the penalty should be 
proportionate to the gravity of the offending:

Where a criminal penalty is imposed … the court is given a discretion as to the level of penalty, and that 

discretion must be exercised according to the circumstances of the particular case. In particular, the court 

is normally required to take into account the degree of culpability of the person on whom the penalty is 

imposed.413

5.30 The severity of the penalty has also been considered to be a ‘pointer’ towards the categorisation 
of confiscation proceedings as criminal. In upholding a three-stage test for determining whether 
such proceedings are criminal or civil, the Court in Director of the Assets Recovery Agency v Walsh 
distinguished confiscation proceedings as civil because, unlike in Victoria, they are not ‘initiated 
as a result of the activity of the police nor [are] they conducted by the Department of Public 
Prosecutions.414

411 DPP v Deeks (1994) 34 NSWLR 523. Costs can be only awarded for proceedings under the Confiscation Act 1997 (Vic) in cases 
where a person is successful in confiscation proceedings and the court is satisfied that the person was not involved in any way 
in the commission of the offence for which the proceedings were commenced or where a person is successful in preventing an 
order for civil forfeiture: Confiscation Act 1997 (Vic) s 133A.

412 R v Tsolacos (1995) 81 A Crim R 434, 438.

413 Scottish Ministers v Doig [2006] CSOH 176 (Unreported, Lord Drummond, 23 November 2006) [24].

414 Director of the Assets Recovery Agency v Walsh [2004] NIQB (Unreported, Coughlin, 1 April 2004) [13], [18].
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How should proportionality be applied?

Application of proportionality in determining sentence

5.31 In practice, the principle of proportionality applies in sentencing to both the type and extent of 
punishment imposed,415 for example whether an immediate custodial, other custodial or non-
custodial sentence should be imposed, the length of a period of imprisonment imposed or the 
amount of a fine ordered to be paid.

5.32 The current incorporation of the principle into the Sentencing Act 1991 (Vic) gives support and 
guidance to how it should be applied in the sentencing of offenders. The sentence imposed should 
‘punish the offender to the extent and in a manner which is just in all of the circumstances’416 
and should be determined by a sentencing court having regard to ‘the nature and gravity of the 
offence’ and ‘the offender’s culpability and degree of responsibility for the offence’.417 The Act also 
grades different types of sanctions and instructs that a sentence should not be more severe than is 
necessary to achieve its purpose.418 The scale of maximum penalties also provides support for the 
position that sentences that are proportionate to offence seriousness should be imposed.419 When 
sentencing an offender who has had property confiscated, the circumstances therefore include the 
punitive impact of any confiscation order as permitted by section 5(2A)–(2B) of the Act.

5.33 However, the application of proportionality will not necessarily result in a reduction of sentence, 
because the principle operates as a prohibition against punishment that is too lenient, as well as a 
restraint on excessive punishment.420 As was stressed in McLeod, the sentence may only be varied 
if the instrument forfeiture will have a disproportionate or deterrent effect on the offender. The 
Court stated:

Disgorgement of benefits apart, forfeiture is relevant to penalty. At common law, forfeiture of lawfully-

acquired property has generally been regarded as a mitigating factor in sentencing, since it places the 

offender in a worse position than he/she was before the commission of the offence. That is, forfeiture has 

a punitive or deterrent effect. The sentencing principle of proportionality requires that the nature and 

extent of any forfeiture of property be considered in fixing the sentence.421

5.34 Therefore, the mere fact of confiscation will not necessarily justify a variation and reduction in 
sentence. The confiscation must be of a relevant type under section 5(2A)–(2B). The confiscation 
must constitute more than the mere deprivation of profits of crime. If the fresh evidence is accepted, 
the sentence may only be varied if the overall punishment faced by the offender (the sentence and 
the impact of the confiscation) offends the proportionality principle.

5.35 For example, in the three fresh evidence confiscation cases decided by the Court of Appeal thus 
far, the application of proportionality resulted in a variation and reduction of sentence in two cases 
(see Table 4 in Appendix 3). The effect of the confiscation in McLeod was that the appellant was 
required to pay $36,555. This resulted in a reduction in sentence from three years and four months’ 
imprisonment with a non-parole period of two years, to a sentence of two years and ten months’ 
imprisonment with a non-parole period of one year and nine months.422

415 Fox (2005), above n 19, 324.

416 Sentencing Act 1991 (Vic) s 5(1)(a).

417 Sentencing Act 1991 (Vic) s 5(2)(c), (d).

418 Sentencing Act 1991 (Vic) s 5(3)–(7).

419 Sentencing Act 1991 (Vic) s 109.

420 Fox and Freiberg (1999), above n 20, 724. See Veen v The Queen (No 1) (1979) 143 CLR 458; Veen v The Queen (No 2) (1988) 164 
CLR 465.

421 R v McLeod (2007) 16 VR 682, 685–6.

422 Ibid 693.
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5.36 In R v Dang,423 the appellant had pleaded guilty to two automatic forfeiture offences and one count 
of theft of electricity. As there was an outstanding application for exclusion on the restrained 
property at the time of sentence, the sentencing judge only took into account the possibility it would 
be forfeited in a general way. After sentence, the application for exclusion was dismissed and the 
house forfeited, resulting in a loss of equity in the house by the appellant in the amount of about 
$333,000. On appeal the sentence was reduced from three years and ten months’ imprisonment 
with a non-parole period of two years, to an overall effective sentence of three years and five 
months’ imprisonment with a non-parole period of 21 months.

Application of proportionality in the determination of confiscation matters

5.37 These cases highlight a concern noted by stakeholders in consultation in relation to the application 
of proportionality that the reduction of sentences on the basis of relevant confiscation may result 
in unfairness. This is because an offender who had property to confiscate could effectively ‘buy’ his 
or her way out of prison, compared to an offender who had no property to confiscate and thus 
would not get reduction in sentence.424 In the above cases, both appellants received shorter terms 
of imprisonment because they had property or assets to confiscate. This raised the issue of whether 
proportionality should and could be applied to the confiscation matter, where it has a punitive effect 
on the offender, as an alternative or in addition to its application in sentencing.

5.38 One view, based on policy concerns about the effectiveness of confiscation as a crime-prevention 
measure, is that the application of proportionality in the determination of confiscation orders would 
remove the deterrent and public safety goals of confiscation.425 There is little in the Confiscation Act 
1997 (Vic) to indicate that a ‘ceiling of proportionality’ should apply.426 However, there is provision 
for a court to defer sentence until the application for confiscation has been decided,427 which implies 
that a sentence might be relevant in the determination of an application for confiscation.

5.39 There are conflicting views as to the extent to which proportionality may be applied by judges in 
determining confiscation orders. There is authority for the argument that proportionality should 
apply to the decision to make an order to confiscate property, as well as the sentencing decision.428 
In cases of discretionary orders for confiscation, it has been recognised that proportionality should 
apply to ensure that the overall effect of both sanctions is not disproportionate to the gravity of 
the offence:429

Because forfeiture is an additional punishment to be imposed at discretion there must, however, be some 

proportionality between the totality of the final outcome in the event of forfeiture, and the gravity of 

the offence.430

423 [2009] VSCA 183 (Unreported, Ashley and Dodds-Streeton JJA and Lasry AJA, 18 August 2009).

424 Meeting with Victoria Legal Aid (17 July 2009); Meeting with County Court Judges (6 July 2009); Submission 5 (Office of Public 
Prosecutions).

425 Fox and Freiberg (1999), above n 20, 516.

426 Ibid 515.

427 Confiscation Act 1997 (Vic) ss 33(3), 59(3).

428 Waterhouse v The Queen (1984) 14 A Crim R 163, 167; R v Anderson (1992) 61 A Crim R 382; Jetopay Pty Ltd v Dix (1994) 76 A 
Crim R 427; Said v Judges of the District Court of New South Wales (1996) 39 NSWLR 47.

429 R v Hadad (1989) 16 NSWLR 476; Rintel v The Queen (1991) 52 A Crim R 209; Re George [1992] 2 Qd R 351; Irvine v Hanna-Rviero 
(1991) 23 APR 295. See also Fisse (1992), above n 88, 138.

430 Rintel v The Queen (1991) 52 A Crim R 209, 213–14.
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5.40 Therefore, where confiscation orders involve additional punishment, there is support for the position 
that judges determining confiscation applications may consider their effect in combination with the 
sentence imposed.431 While the impact of the prior sentence may not be a ground for declining to 
make a confiscation order,432 the order should ‘bear a degree of proportionality to the gravity of 
the offence’.433 There is also support in international jurisprudence for the position that confiscation 
provisions should be applied by judges in a manner which is proportionate to the legislative aims of 
parliament inherent in the legislation, such that there is a responsibility placed upon the court not to 
make a confiscation order when there is a serious risk of injustice.434

5.41 However, uncertainty as to what exactly is intended by the notion of ‘proportionality’ in relation 
to confiscation has meant that while ‘[t]he trend has been to ensure that the impact of forfeiture is 
“proportionate” … the nature and effect of this limiting principle remain problematic’.435

5.42 Judicial interpretation of ‘hardship’ in the discretion of judges to make confiscation orders under the 
forfeiture provisions in the Confiscation Act 1997 (Vic) suggests that something more than ‘ordinary 
hardship’ from the deprivation of property is required for a judge to refuse to make an order for 
confiscation. This is so as not to frustrate the purposes of confiscation regimes in depriving offenders 
of property derived from or used in the commission of offences.436

5.43 The relevant principles in relation to the meaning of ‘hardship’ in the test for determining whether 
an application for forfeiture should be made by a court have recently been summarised in DPP v 
Gyurcsik.437 The matters to which a court should have regard include the nature and gravity of the 
offence, the utility and use made of the property, the offender’s culpability, the circumstances of the 
offender, the connection of the property to the offending behaviour and the fact that forfeiture is 
intended as a deterrent.438 Therefore proportionality should also be borne in mind by the judge by 
considering the following questions:

[W]ould forfeiture of the property be sufficiently proportionate to the nature and gravity of the offence 

having regard also to the sentence imposed on the offender… The final question which the judge must ask is, 

having regard to the foregoing matters … would it be fair or cause unacceptable hardship to order forfeiture.439

5.44 Therefore, in determining applications for forfeiture, judges should ensure that the value of the 
property confiscated or the impact of the confiscation does not extend beyond that which is 
proportionate to the nature and gravity of the offence, having regard to the circumstances of the 
offender, including the sentence which has been imposed.

5.45 This test was applied in DPP (Vic) v Nikolaou440 where the appellant had pleaded guilty to four 
charges of cultivating cannabis, trafficking and theft of electricity occurring at the appellant’s holiday 
property. The appellant was sentenced to a community-based order for 12 months, including 200 
hours of community service, and ordered to pay $2,957.12 compensation to the relevant electricity 
company. After sentence, the DPP applied for a restraining order in respect of the property under 
the forfeiture provisions because it was tainted. Applying the hardship test, Justice Kaye refused to 
make the order on the ground that its consequences would be unacceptably disproportionate and 
harsh in the light of the offender and the offending.

431 See also DPP (Vic) v Gyurcsik (2007) 178 A Crim R 153; Bowman v The Queen (1995) 14 WAR 466; Frisina v The Queen (1988) 32 
A Crim R 103; R v Winand (1994) 73 A Crim R 497.

432 Lewis v The Queen (2000) 111 A Crim R 1 [32].

433 Douglas (2007), above n 380, 351. See Rintel v The Queen (1991) 52 A Crim R 209; R v Baxter (1991) 6 WAR 103.

434 R v Rezvi [2003] 1 AC 1146, 1153.

435 Fisse (1992), above n 88, 139.

436 R v Lake (1989) 44 A Crim R 63, 66–7.

437 (2007) 178 A Crim R 153, 158–60.

438 DPP v Gyurcsik (2007) 178 A Crim R 153, 158.

439 R v Winand (1994) 73 A Crim R 497, 501.

440 (2008) 183 A Crim R 133.
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5.46 There is also international support for the position that proportionality should apply in the 
determination of confiscation matters to ensure that the overall punishment does not exceed the 
nature and gravity of the offence. For example, in Lindsay v Customs & Excise Commissioners441 the 
English Court of Appeal held that the seizure of cars used in the commission of an offence involved 
deprivation of possession within Protocol 1 of the European Convention for the Protection of 
Human Rights and Fundamental Freedoms.442 Therefore, the seizure would only be justified if, 
among other criteria, it were proportionate to the means employed and aims pursued as part of 
the criminal conduct.443

5.47 The Law Commission in New Zealand referred to these decisions in its report on Forfeiture Under 
the Customs and Excise Act 1996 in concluding that confiscation can be punitive and thus a measure 
of proportionality should apply. The Commission said that when the confiscation of goods:

[d]eprives the person with an interest in the goods of their lawful property [it] should properly be seen 

as in the nature of a penalty … In our view, any such confiscation should be proportionate and should 

properly be seen as in the nature of a penalty.444

The Council’s view

5.48 Proportionality is a fundamental sentencing principle. It is well recognised that it should apply 
to persons who are sentenced for criminal offences to ensure that the punishment imposed is 
proportionate to the criminality represented by the offending. This should include people who are 
being sentenced and who have property confiscated where the confiscation has a punitive impact 
on the offender. The Council’s view is that there are no overriding policy reasons to justify the 
removal of the proportionality principle in cases where confiscation constitutes punishment under 
section 5(2A)–(2B) of the Sentencing Act 1991 (Vic). The majority of stakeholders supported its 
continued application as legislatively expressed. The Council does not consider that the arguments 
in favour of the removal of the principle at [5.17]–[5.20] justify changes being made to the current 
approach in Victoria to a more punitive regime.

Recommendation 4:

The sentencing principle of proportionality should continue to apply to the sentencing of offenders 
where confiscation orders occur which are relevant to sentence as is currently permitted in section 
5(2A)–(2B) of the Sentencing Act 1991 (Vic), irrespective of the timing of the confiscation relative to 
sentencing.

441 [2002] 3 All ER 118.

442 Council of Europe, The European Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 
1950, Protocol 1, Article 1, <http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=005&cl=ENG> at 15 
October 2009: ‘Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived 
of his possessions except in the public interest and subject to the conditions provided for by law and by the general principles 
of international law’. 

443 See also the decision of the European Court of Human Rights in Agosi v UK (1987) 9 EHRR 1.

444 New Zealand Law Commission (Te Aka Matua O Te Ture), Forfeiture Under the Customs and Excise Act 1996, Report 91 (2006) 
<http://www.lawcom.govt.nz/ProjectReport.aspx?Project ID=116> at 14 May 2009.
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Practical issues: timing and evidence of confiscation

5.49 The timing of confiscation can be important to the way in which the confiscation, where relevant, 
can be taken into account in the sentencing process. If the confiscation occurs before sentence and 
is relevant, the sentencing judge can have regard to its effect on the offender in imposing sentence. 
A related issue is the availability of evidence of confiscation at the time of confiscation.

5.50 In McLeod, the Court held that, if at the time of sentence relevant confiscation has not occurred 
but there is a risk of such confiscation, the sentencing judge is permitted to take this into account 
in determining sentence if there is sufficient evidence as to the likelihood of confiscation and its 
likely impact on the offender. If there is not sufficient evidence at the time of sentence and relevant 
confiscation then occurs after sentence, the offender may apply for leave to appeal against sentence 
on the ground that there is fresh evidence of confiscation. Therefore, the usual timing of confiscation 
relative to sentence can also affect the number of appeals against sentence on the ground of fresh 
evidence of relevant confiscation.

5.51 Consultation revealed that the likely timing of confiscation and the extent and nature of evidence as 
to the likelihood of confiscation at the time of sentence heavily depend on the type and complexity 
of the confiscation matter. Other relevant factors can include whether there are third-party interests 
in the property and the connection between the property and the offending behaviour.

Timing of confiscation relative to sentence
5.52 If the relevant offence is listed in Schedule 1 of the Confiscation Act 1997 (Vic) and the property 

is restrained for the purposes of a court order for forfeiture, the OPP may make an application 
for forfeiture. The application for forfeiture may be determined at the time of sentencing by the 
sentencing judge in a criminal court or alternatively after the imposition of sentence by a judge in a 
civil court. In practice, as the making of an order for forfeiture is discretionary, not all applications for 
court ordered forfeiture would be granted by a judge.

5.53 Alternatively, or in addition, the OPP may make an application for a pecuniary penalty order in 
relation to property restrained for a Schedule 1 offence. As the determination of this application 
is also a discretionary matter for the judge, not all applications will necessary be granted. Similarly, 
such applications may be considered and granted at the time of sentencing by the sentencing judge 
or after sentence has been imposed by a judge in a separate civil court.

5.54 In these cases, it is the Council’s view that, where possible and appropriate, applications for forfeiture 
or pecuniary penalty orders should be made by the OPP and considered by the sentencing judge at 
the time of sentence. This would enable the sentencing judge to apply a measure of proportionality 
to both the determination of the confiscation matter, where appropriate and possible under the 
provisions in the Confiscation Act 1997 (Vic), and to the determination of sentence, as permitted by 
section 5(2A)–(2B) of the Sentencing Act 1991 (Vic).

5.55 If the relevant offence is an automatic forfeiture offence and there is no application for exclusion, 
the confiscation will occur automatically 60 days after the making of a restraining order over the 
property or after conviction, whichever is later. Recent decisions of the Victorian Court of Appeal 
have affirmed that the conviction occurs when a person is arraigned and pleads guilty, at which time 
in the normal course the allocutus is administered.445 Conviction does not occur at the time of the 
plea in mitigation or the sentence. Therefore, in cases where there is a period of more than 60 
days between conviction (plea and allocutus) and the plea in mitigation and sentence, the forfeiture 
will occur before sentence. If this occurs and the automatic forfeiture is deemed relevant under 

445 DPP v Nguyen; DPP v Duncan [2009] VSCA 147 (Unreported, Maxwell P, Weinberg JA and Kyrou AJA, 25 June 2009).
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section 5(2A)–(2B), the sentencing judge would be in a position to take its effect into account in 
determining sentence. However, in practice there will be applications for exclusion which delay the 
conversion of a restraining order into an automatic forfeiture order beyond the 60 day time frame 
in most cases.

5.56 Therefore, one of the main factors that can affect the timing of the resolution of confiscation matters 
relative to sentence is the exclusionary provisions in the Confiscation Act 1997 (Vic). Stakeholders 
reported that the majority of confiscation is achieved under the automatic forfeiture provisions. 
If property is restrained for automatic forfeiture (or court ordered forfeiture), the common practice 
is for applications for exclusion to be made (by defendants or third parties) and then adjourned,446 
without opposition from the Crown, to be determined after the finalisation of sentencing. After the 
criminal matter has been resolved, the exclusion applications are then litigated or, more commonly, 
settled between the offender and the OPP, often through payment of a sum of money in lieu of 
the forfeiture of property (as was the case in McLeod) or the order for payment of a pecuniary 
penalty order.447

5.57 This practice occurs because of the reversed burden of proof in excluding property from automatic 
or court ordered forfeiture. In an exclusion application, an offender (or any other applicant) must 
set out the grounds on which the application is made and bears the burden of proof in satisfying the 
court that the property was lawfully acquired, not derived from the offence and not tainted.448 If this 
were to occur before the finalisation of the criminal matter, people charged with criminal offences 
and afforded the right to silence would be required to depose in an affidavit to matters relevant to 
the determination of the automatic forfeiture matter.449 This issue may also apply to offenders who 
have been convicted and/or sentenced, if there is an appeal against conviction and a possibility of a 
retrial at which offenders can exercise their right to silence.450 Stakeholders’ views of the importance 
of this are further discussed under Option 3 at [5.94]–[5.102].

5.58 Section 133(3) of the Confiscation Act 1997 (Vic) provides that the fact that criminal proceedings 
have been instituted or commenced is not a ground on which confiscation proceedings should be 
stayed. However, as the confiscation regime is primarily conviction based, another reason why the 
finalisation of confiscation matters may be deferred until after the finalisation of criminal matters is 
to avoid unnecessary civil litigation where defendants are acquitted on some or all of the charges 
connected to the confiscation matters.451

5.59 If an offender is convicted of the criminal offences, the usual course of action is for the confiscation 
proceedings to be brought on for mention, at which time a number of directions are made for the 
filing of affidavit material by the applicant for the exclusion application and by the Director of Public 
Prosecutions. After such material has been filed, a further directions hearing is convened, at which 
time a trial date is allocated if the case is ready to proceed. Therefore, the process from the first 
directions hearing to the trial can take anywhere between 6 and 18 months. The preparation of 
affidavit material required for exclusion applications, which can include a large volume of documents 
(such as bank statements, contracts of sale of real estate or leases) often from third parties, can also 
be time consuming and add to the delay in this process. Further delays or complications may also 
be caused if the offender lodges an appeal against conviction or if an offender’s legal costs for the 
confiscation proceedings are funded by Victoria Legal Aid.452 This latter issue is discussed at [5.104].

446 Pursuant to section 20(7) of the Confiscation Act 1997 (Vic).

447 Meeting with Christian Juebner, barrister (17 July 2009); Submission 5 (Office of Public Prosecutions).

448 Confiscation Act 1997 (Vic) s 22(a). The relevant standard of proof is on the balance of probabilities: Confiscation Act 1997 (Vic) s 132.

449 Submission 1 (Christian Juebner, barrister).

450 Submission 1 (Christian Juebner, barrister).

451 Submission 1 (Christian Juebner, barrister).

452 Submission 1 (Christian Juebner, barrister).
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Evidence of confiscation at the time of sentence
5.60 If at the time of sentence there is only a risk of confiscation, the practice of adjourning the 

determination of the exclusion application becomes relevant to the issue of the availability and 
nature of evidence as to the likelihood of confiscation. In such cases, there may be information at the 
time of sentence as to who has made applications for exclusion (the defendant and/or third parties), 
the value and interests in the property, whether the property was lawfully acquired or unlawfully 
derived and the connection of the property to the offending.

5.61 Although the question of whether or not all or any of the property (including the offender’s interest) 
will ultimately be forfeited is often not answered until after sentence, there may be many cases 
where there is sufficient evidence upon which the sentencing judge may assess the likelihood of 
confiscation or its likely impact on the offender.

5.62 Under the automatic forfeiture provisions, if property is tainted through its use in the crime, any 
application by the offender excluding it from automatic forfeiture should be dismissed, even if the 
property has been lawfully acquired. Therefore, if there is evidence that the property is either 
unlawfully derived or tainted through its use in the commission of a crime, the sentencing judge is 
in a position to assess that the likelihood of the offender’s interest being confiscated is high. If there 
is evidence before the sentencing judge of the value of the offender’s interest in the property, the 
sentencing judge will be in a position to assess the value of the interest that is likely to be lost and 
therefore the likely impact of confiscation on the offender. In cases of automatic forfeiture where 
there are no exclusion applications, the likelihood of confiscation is even higher after conviction.

5.63 In the case of court ordered forfeiture which has not been determined at the time of sentence, 
there may be less evidence available as to the likelihood of confiscation, as the determination of 
such an application is discretionary. The sentencing judge may not be in a position to assess how 
a different judge may exercise his or her discretion in considering the application for forfeiture. 
However, as previously discussed, stakeholders reported that only a small proportion of confiscation 
is effected through these provisions. Therefore, this circumstance may be less likely compared with 
that described above under the automatic forfeiture provisions.
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Options for reform considered by the Council

5.64 The Council has examined the five options for reform considered in its Discussion and Options 
Paper and the sixth ‘no change’ option which emerged in consultation. Consideration was given 
to the extent to which each option addresses the consequences and implications of the Court of 
Appeal decisions and their practical implications.

Confiscation Options 4 and 5 – no proportionality
5.65 The Council has recommended that proportionality should continue to apply in the sentencing of 

offenders as currently provided under section 5(2A)–(2B) of the Sentencing Act 1991 (Vic), irrespective 
of the timing of confiscation relative to sentence (Recommendation 4). Confiscation Option 4 (Only 
Pre-sentence Confiscation Is Relevant) and Option 5 (Confiscation Is Never Relevant to Sentence) 
considered by the Council in its Discussion and Options Paper do not meet this threshold question, 
and therefore the Council does not consider them to be appropriate options for reform.

5.66 Confiscation Option 5 was to amend section 5(2A)–(2B) of the Sentencing Act 1991 (Vic) to provide 
that confiscation is not relevant to the determination of sentence for criminal offending. Under this 
option, a sentencing court would not be permitted to have regard to any type of confiscation of 
property in the determination of sentence for a person convicted of offences attracting confiscatory 
sanctions. While the OPP and Victoria Police supported this option (see [5.17]–[5.20]), other 
stakeholders did not support the denial of proportionality in cases where the confiscation has a 
punitive impact as it risks offenders being punished disproportionately for offending.

5.67 Confiscation Option 4 was to amend the Sentencing Act 1991 (Vic) to represent the law prior to 
McLeod453 for the purpose of providing that any confiscation that occurs after sentence is not admissible 
as fresh evidence on appeal against sentence. Under this method, the risk of confiscation could still 
be taken into account at sentencing if there were sufficient evidence upon which the sentencing 
judge could assess its likelihood and likely impact on the offender at the time of sentencing.454

5.68 Option 4 was supported by the OPP, as a second preference to Confiscation Option 5, as in their view it 
would remove the effect of fresh evidence appeals on the Court of Appeal.455 However, there was no 
other support from stakeholders for this option. There were concerns it would result in inconsistent 
sentencing outcomes and an unequal application of the proportionality principle depending on the 
timing of relevant confiscation or the availability of evidence of the risk of confiscation at the time of 
sentence. This is the very issue that the Court of Appeal sought to address in the case of McLeod. This 
could result in disproportionate punishment, particularly in large and complex confiscation matters 
which are more likely to be delayed.456 Unfairness may also be caused in situations where confiscation 
matters are adjourned until the resolution of the criminal matter to ensure an offender’s right to 
silence is preserved or because of third party applications for exclusion orders.457

453 See R v Tabone (2006) 167 A Crim R 18, 22, where the Court held that confiscation should not be taken into account in 
determining sentence if at the time of sentencing the evidence is not sufficient to enable the sentencing judge to make an 
assessment of the likelihood of forfeiture.

454 The other method by which this option could be effected would be to amend the Sentencing Act 1991 to provide that a court 
may only take into account confiscation orders that have been determined at the time of sentencing. Under this method, if there 
was a risk of confiscation at the time of sentence, the likelihood of confiscation could not be taken into account, as was held in 
McLeod.

455 The OPP cited the case of R v Araya; R v Joannes (1992) 63 Crim R 123, as support for this position. However, as discussed 
at [3.27] and [3.29], the reasons for the refusal to admit fresh evidence were that the evidence did not relate to a possibility 
canvassed at the time of sentence and the evidence was not sufficient for the court to assess whether the forfeited property 
was of the type which would justify an intervention in sentence (for example it was not merely the proceeds of crime).

456 Submission 2 (Law Institute of Victoria).

457 Meeting with Victoria Legal Aid (17 July 2009); Submission 1 (Christian Juebner, barrister).
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Confiscation Option 1 – reconsideration or ‘perfection’ of sentence

Description

5.69 Similar to Parole Option 1, this option involved creating an alternative process for an offender 
to apply directly458 to the sentencing judge or court, rather than the Court of Appeal, for the 
‘reconsideration’ or ‘perfection’ of the sentence for the offences in the light of the post-sentence 
relevant confiscation (see [4.94]–[4.96] in relation to parole).

Issues and consultation

5.70 As with Parole Option 1, this option received some support as a method of ensuring that 
proportionality applied to the sentencing of offenders who face relevant confiscation. Both the 
reconsideration and perfection methods under this option ensure the consistent application of 
proportionality as permitted under section 5(2A)–(2B) of the Sentencing Act 1991 (Vic), irrespective 
of the timing of confiscation. If relevant confiscation has occurred at the time of sentence or there 
is sufficient evidence on which the sentencing judge can assess the likelihood of confiscation and 
its likely impact, the judge at the first instance can apply proportionality. If there is insufficient 
evidence at the time of sentence and relevant confiscation occurs after sentence, proportionality 
can be applied by the same sentencing judge (or sentencing court if the judge is not available) 
through reconsideration of the sentence in the light of the relevant confiscation. If the overall 
punishment does not offend proportionality, the sentence can be confirmed or perfected. If the 
overall punishment does offend proportionality, the offender may be resentenced or the order for 
sentence may be altered.

5.71 In McLeod, the Court of Appeal expressed the view that it was inappropriate for it to act as a 
sentencing court and resentence offenders on the basis of fresh evidence of subsequent confiscation. 
It was the Court’s view that not all subsequent confiscation will constitute fresh evidence. Therefore 
resentencing by the original court would ensure that every case of subsequent confiscation can be 
considered by the judge who (or at least the court which) imposed the original sentence.459 However, 
those who did not support this option pointed out that the Court of Appeal does resentence 
offenders in other types of sentence appeals, including other categories of fresh evidence appeals.460

5.72 The LIV preferred this option for reasons similar to those identified in relation to Parole Option 1, 
including the need to minimise unnecessary applications to the Court of Appeal. It also argued that, 
in some cases, there may be no need to revise the original sentence if relevant confiscation does not 
subsequently occur or there are other grounds of appeal, along with the confiscation ground, that 
can be dealt with by the Court of Appeal.461

458 Also similar to Parole Option 1, this was considered to avoid the need to have the sentence reviewed by way of appeal and 
remittal by the Court of Appeal to the original sentencing court pursuant to section 568(5), (6) of the Crimes Act 1958 (Vic).

459 R v McLeod (2007) 16 VR 682, 691.

460 Meeting with County Court Judges (6 July 2009); Meeting with Victoria Legal Aid (17 July 2009).

461 Submission 2 (Law Institute of Victoria).
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5.73 A barrister consulted by the Council supported this option on the basis that it was not appropriate 
for confiscation to be dealt with before the finalisation of criminal matters (for the reasons discussed 
at [5.56]–[5.57] in relation to the timing of confiscation). In his view, this method enabled offenders 
to have the criminal matter resolved before the confiscation matter but still have proportionality 
applied, where appropriate, in the imposition of sentence.462 On the other hand, another stakeholder 
raised concerns that this option might encourage offenders to delay the finalisation of confiscation 
matters, as it did not give any incentive to have these resolved prior to sentence.463

5.74 However, as with Parole Option 1, while Confiscation Option 1 may appear to address any effect 
on the Court of Appeal by avoiding appeals against sentence for subsequent relevant confiscation, 
this may not necessarily result in a reduction of appeals against sentence. Rather, this option may be 
effectively adding another step in the process before an appeal against sentence, giving offenders a 
second and third ‘bite of the cherry’. Stakeholders expressed concerns about the pressure that this 
option may impose on sentencing courts to reduce sentences upon application for resentencing on 
the basis of subsequent relevant confiscation. If sentences were not reduced, offenders could appeal 
against sentences, possibly resulting in an increase in the number of appeals against sentence under 
this option, something which would add to, rather than reduce, the current burden on the Court.464

5.75 Similar concerns were also raised by stakeholders about the implications that this option had for the 
principle of finality of litigation, as discussed at [4.103]–[4.106] in relation to Parole Option 1. There 
was minimal support for the extension to subsequent relevant confiscation of current legislative 
exceptions to the common law principle.465 The importance of the finality of sentence was stressed 
for both policy and practical reasons.

5.76 It was submitted that, if sentencing judges were able to reconsider sentences after they had been 
imposed, the effective fragmentation of the sentencing process would have an adverse impact on 
offenders and victims due to the lack of finality and uncertainty in sentencing outcomes.466 Further, 
an ‘unperfected’ sentencing order has a number of implications for administration and management 
of prisoners by Corrections Victoria. These implications would adversely impact on the offender 
and the management of prison resources by affecting access to programs and treatment, income, 
visits, placements and prisoner location.467

5.77 In relation to the perfection method, the detention of prisoners without an uncompleted sentencing 
order was considered contrary to human rights principles enshrined in the Charter of Human Rights 
and Responsibilities Act 2006 (Vic).468 As discussed at [4.107] in relation to parole, there are legal 
restrictions on the detention of people without the completion of orders for sentence by judges.469

462 Submission 1 (Christian Juebner, barrister).

463 Submission 5 (Office of Public Prosecutions).

464 Meeting with County Court Judges (6 July 2009); Meeting with Victoria Legal Aid (17 July 2009).

465 Refer to [4.103]–[4.105] for the common law position and exceptions in relation to resentencing by sentencing courts.

466 Meeting with County Court Judges (6 July 2009).

467 Meeting with Corrections Victoria (8 July 2009).

468 Meeting with Corrections Victoria (8 July 2009).

469 R v His Honour Judge Rapke Ex Parte Curtis [1975] VR 641, 645, applying R v Hodgkinson [1954] VLR 140, 145; R v Brattoli [1971] 
VR 446, 448.
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5.78 The fragmentation of the sentencing process has similar practical implications to those identified in 
relation to Parole Option 1. This includes undetermined delays between the imposition of sentence 
and the reconsideration or perfection of sentence which may require multiple adjournments and 
sentence hearings. These delays may be considerable in cases of complex confiscation matters, 
taking up to 6 to 18 months to be listed for trial and therefore several years to resolve.470 In some 
cases, the offender may have already served his or her sentence by the time the confiscation matter 
is finalised.

5.79 The delays and additional sentence hearings would also require increased resources, for example 
the added costs of transcript and legal representation, the extra preparation time needed for the 
OPP, lawyers and judges due to the double handling of matters and the additional burden on 
the criminal listing of sentencing courts. In many cases, the original sentencing judge may not be 
available, thus requiring another sentencing judge to consider the matter afresh. Alternatively, the 
time passed may have been so great that the original judge will need to refamiliarise him- or herself 
with the material such that any advantage gained from reconsideration by that judge will be lost.471

The Council’s view

5.80 Option 1 would ensure a consistent application of proportionality in the sentencing of offenders 
who face relevant confiscation. However, it adds a further step in the sentencing process and, rather 
than reduce the number of appeals, it may in fact lead to an increase in the number of applications 
for leave to appeal and appeal against sentence. The fragmentation of the sentencing process is 
contrary to the principle of finality of sentence. Adding an additional step in the sentencing process 
will also delay the resolution of matters for offenders and victims and require additional resources 
and costs for the criminal justice system. Thus, the Council has formed the view that Option 1 is not 
appropriate as an option for reform to address the consequences and implications of the Court of 
Appeal decisions.

470 Submission 1 (Christian Juebner, barrister).

471 Meeting with County Court Judges (6 July 2009); Meeting with Victoria Legal Aid (17 July 2009); Submission 5 (Office of Public 
Prosecutions); Submission 6 (Liberty Victoria).
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Confiscation Option 2 – application of proportionality in confiscation 
matters

Description

5.81 As discussed at [5.37]–[5.47], another way to ensure proportionate punishment is for the judge 
determining the confiscation matter to apply the principle of proportionality, rather than the 
sentencing judge. Option 2 was considered by the Council as a possible way to investigate whether, 
if relevant confiscation matters are finalised after sentence, a proportionality-type principle could 
be applied by a judge in making forfeiture or pecuniary penalty orders or determining exclusion 
applications in cases of automatic forfeiture.

Issues and consultation

5.82 This option found some general support from stakeholders as it was perceived to address the 
concerns raised in relation to offenders being able to ‘buy their way out of prison’ if sentences 
were reduced for some offenders on the basis that their property had been confiscated. This was 
viewed as unfair to those offenders who had no property to confiscate and therefore were not 
afforded the opportunity to have their sentence reduced. The application of proportionality to the 
confiscation side of proceedings, rather than the sentencing side of proceedings, was argued to be a 
fairer approach ensuring equal treatment before the criminal law.472

5.83 However, not applying proportionality to the confiscation matter could also cause unfairness to 
offenders who, by operation of the automatic forfeiture provisions, lose a significant amount of 
lawfully acquired but tainted property, compared with offenders who had no property to lose or 
who used property not belonging to them to commit the offence. For this reason, this option was 
also viewed as a way of minimising the potentially punitive operation of the automatic forfeiture 
provisions, which often results in confiscation that is disproportionate to the offending.473

5.84 The extent to which the sentence can be taken into account and proportionality applied by judges 
to the making of confiscation orders depends on the extent of a court’s discretion.474 Stakeholders in 
consultation confirmed that the extent to which a court may apply a proportionality-type principle 
in determining confiscation proceedings is restricted by the current provisions in the Confiscation Act 
1997 (Vic).

5.85 Currently, the extent of discretion varies in the determination of applications for court ordered 
forfeiture, pecuniary penalty orders and exclusion from restraining orders in cases of automatic 
forfeiture. Option 2 could only apply to the determination of court ordered forfeiture and pecuniary 
penalties for forfeiture offences. Under these provisions, the court has a wide discretion to take 
into account any material that it thinks fit in determining the order, including evidence given in the 
criminal proceeding for the offence of which the offender is convicted.475 The court may also have 
regard to the ordinary use of the property, any hardship that may be likely to be caused to any 
person as a result of the order and the claim of any person who has an interest in the property.476 
As discussed at [5.42]–[5.45], judicial interpretation of this discretion to take into account hardship 
in determining court ordered forfeiture provides support for the application of proportionality in 
these circumstances.477

472 Meeting with County Court Judges (6 July 2009); Meeting with Victoria Legal Aid (17 July 2009).

473 Meeting with Christian Juebner, barrister (17 July 2009).

474 Douglas (2007), above n 380, 351.

475 Confiscation Act 1997 (Vic) s 33(4).

476 Confiscation Act 1997 (Vic) s 33(5).

477 R v Bolger (1989) 16 NSWLR 115.
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5.86 Stakeholders confirmed that, in their experience, courts currently exercise discretion in the 
determination of applications for court ordered forfeiture and refuse to make discretionary court 
orders in some cases. Stakeholders also reported that such provisions provide for only a small 
proportion of successful confiscations and the majority of confiscation occurs under the automatic 
forfeiture provisions.478 Therefore, as these provisions do not allow for any exercise of discretion, 
this option would have limited application, unless the confiscation regimes were overhauled.

5.87 Compared with the forfeiture provisions, there is less flexibility for judges in determining pecuniary 
penalty orders. If there is an application for a pecuniary penalty order upon an offender’s conviction 
for a forfeiture offence (Schedule 1), the court has discretion as to whether to make an order for a 
pecuniary penalty order479 and what may be included in the assessment of benefits, having regard to 
any matter it thinks fit.480 Thus there is potential for a proportionality-type principle to be applied 
in the exercise of this discretion, such that, if the judge considers that the impact of the pecuniary 
penalty order is disproportionate to the offence when combined with the impact of the sentence, 
he or she may decline to make the order.

5.88 However, if the application for a penalty order is made upon conviction for an automatic forfeiture 
offence (Schedule 2), the court must make a pecuniary penalty order.481 In addition, the assessment 
of benefits is much broader and, unlike forfeiture offences, no link is required between the property 
and the offence. The court must treat as benefits all property in which the defendant has an interest 
and all expenditure of the defendant in the previous six years, regardless of whether benefits were 
derived in relation to an offence.482 Property can only be excluded if the defendant can show 
that it was lawfully acquired, is not derived from the commission of an offence, is not tainted 
property and is not subject to any other confiscation orders. Expenditure can only be excluded if 
the defendant can show it was lawfully acquired and not derived from any unlawful activity.483 There 
is minimal discretion for judges to apply proportionality in the making of pecuniary penalty orders 
upon conviction for automatic forfeiture offences.

5.89 There is even less flexibility in the case of automatic forfeiture. If property has been restrained 
under the automatic forfeiture provisions, it is automatically forfeited to the Crown 60 days after 
the making of the restraining order or the conviction, whichever is later.484 Although a person, 
including the offender, can apply to exclude property from automatic forfeiture, the criteria for the 
determination of exclusion applications made by the offender are restricted and do not include a 
‘hardship’ principle. The court may only exclude property if it is satisfied that it was lawfully acquired 
by the offender, is not tainted, is not derived from any unlawful activity and will not be required for 
any other compensation, restitution or confiscation order.485

478 Meeting with Christian Juebner, barrister (17 July 2009); Submission 5 (Office of Public Prosecutions).

479 Confiscation Act 1997 (Vic) s 64.

480 In assessing benefits flowing from forfeiture offences, a court may have regard to any property, money (regardless of expenditure), 
benefit, service or financial advantage, increase in property value or profits (including from any form of publication) derived 
from the forfeiture offence by the defendant or another person on the defendant’s behalf or at their request or direction: 
Confiscation Act 1997 (Vic) s 67.

481 Confiscation Act 1997 (Vic) s 64.

482 Confiscation Act 1997 (Vic) s 68(3). This does not include property which has been forfeited.

483 Confiscation Act 1997 (Vic) s 68(4).

484 Confiscation Act 1997 (Vic) s 35.

485 Confiscation Act 1997 (Vic) s 22(a). The criteria are broader for applications made by a person other than the offender and 
allows regard to be had to considerations such as whether the person was involved in the commission of the offence: see 
Confiscation Act 1997 (Vic) s 22(b).
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The Council’s view

5.90 There is support for Option 2 in the determination of confiscation matters relating to convictions 
for forfeiture offences, whereby judges can apply a proportionality-type principle in their discretion 
as to whether to make the order. However, current restrictions on the discretion of courts under 
the automatic forfeiture provisions mean that Option 2 has limited application in the determination 
of exclusion applications from automatic forfeiture and applications for pecuniary penalty orders 
relating to convictions for automatic forfeiture offences. Therefore, in cases of automatic forfeiture, 
where a court cannot take into account proportionality, there still may be appeals against sentence 
if there is fresh evidence of relevant confiscation after sentence.

5.91 Despite these restrictions, the Council encourages the continued application of proportionality 
by judges in determining applications for forfeiture or pecuniary penalty orders in cases where 
offenders are convicted of forfeiture offences. This would ensure that, in cases where offenders 
have been sentenced for forfeiture offences and the judge considers that the additional punishment 
by virtue of confiscation would result in an overall punishment that is disproportionate to the 
offending, he or she may decline to make a forfeiture or pecuniary penalty order. This does not 
achieve the application of proportionality to offenders post-sentence in a manner consistent with 
criminal courts in sentencing. However, it is consistent with the Council’s views that proportionality 
should be applied to offenders who are punished through sentence and confiscation of property 
that is not the proceeds of crime. As Option 2 currently operates in practice in relation to offenders 
convicted of forfeiture offences, there is no need for legislative change to reform the current law to 
allow proportionality to be applied in the determination of such confiscation matters.

5.92 Changes to the current restrictions on the discretion of judges in relation to the automatic forfeiture 
provisions would enable a proportionality-type principle to be applied. This would broaden the 
application of this option to ensure that a measure of proportionality is applied where offenders 
face punishment via sentence and confiscation. A review of the confiscation regime in Victoria is 
currently being conducted, within which consideration could also be given to providing for the 
application of proportionality under the automatic forfeiture provisions.

Recommendation 5:
(a) The provisions in the Confiscation Act 1997 (Vic) relating to the determination of forfeiture orders 

and pecuniary penalty orders should continue to allow a judge to have regard to the hardship 
caused by the order on the offender in exercising his or her discretion in determining applications 
for forfeiture or pecuniary penalty orders to ensure that where appropriate proportionality is 
applied in the making of such orders.

(b) Consideration should be given to the inclusion of such a ‘hardship principle’ in the determination 
of exclusion applications and pecuniary penalty orders under the automatic forfeiture provisions 
as part of the current review of the Confiscation Act 1997 (Vic) being undertaken by the 
government.
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Confiscation Option 3 – adjournment of sentence

Description

5.93 Option 3 focussed on the timing of sentencing and confiscation hearings. This option required 
adjourning the criminal matter part heard before sentencing until the confiscation matter was 
finalised. A court already has the power to defer the passing of sentence until it has determined an 
application for court ordered forfeiture486 or an application for a pecuniary penalty order in relation 
to forfeiture or automatic forfeiture offences.487

Issues and consultation

5.94 Although this option would remove the effect that fresh evidence appeals may have on the Court 
of Appeal by ensuring that relevant confiscation could always be taken into account in sentencing, 
there was no support for this option from stakeholders. Mandating the adjournment of sentence to 
allow for the finalisation of confiscation matters as suggested under Option 3 was considered to be 
an inappropriate fragmentation of the sentencing process.488 In cases where the confiscation matter 
is particularly complex, this could result in the adjournment of sentence for up to a number of years 
to enable the confiscation matters to be finalised.489

5.95 Option 3 prompted practical concerns similar to those raised in relation to Parole Option 3 referred 
to at [4.123]. This included the adverse impact that delaying sentencing would have on offenders 
(particularly those in custody) and victims awaiting sentence outcomes, the additional burden on 
criminal listings, the additional costs for legal representation, the double handling of matters by the 
OPP, defence lawyers and the judiciary, particularly where there are long adjournments, and delays 
in the appeals process.490 These practical implications are compounded in relation to confiscation 
due to the often complex, lengthy and unpredictable nature of confiscation matters.

5.96 The majority of confiscation is achieved via automatic forfeiture. When property is restrained 
under the automatic forfeiture provisions, it is common practice for applications for exclusion to 
be adjourned until after the finalisation of the criminal matter.491 The OPP indicated that they rarely 
object to such applications for adjournments. After the criminal matter has been resolved, the 
exclusion applications are then litigated or more commonly settled between the offender and the 
OPP, often through payment of a sum of money in lieu of the forfeiture of property.492

5.97 Consultation revealed that there are good policy reasons why this practice has developed, and 
changing it runs the strong risk of undermining the right to silence afforded to persons accused 
of criminal offending. As discussed at [5.57], in an exclusion application, an offender (or any other 
applicant) must set out the grounds on which the application is made and bears the burden of proof 
in satisfying the court that the property was lawfully acquired, not derived from the offence and not 
tainted.493 If confiscation matters were required to be finalised before the imposition of conviction 
and/or sentence, this could result in offenders having to depose in an affidavit to matters relevant to 
the determination of the automatic forfeiture matter.

486 Confiscation Act 1997 (Vic) s 33(1), (3).

487 Confiscation Act 1997 (Vic) s 59(3).

488 Meeting with County Court Judges (6 July 2009).

489 Meeting with County Court Judges (6 July 2009); Submission 1 (Christian Juebner, barrister).

490 Meeting with County Court Judges (6 July 2009); Meeting with Victoria Legal Aid (17 July 2009); Submission 2 (Law Institute of 
Victoria).

491 See further [5.56]–[5.57].

492 Submission 5 (Office of Public Prosecutions); Submission 1 (Christian Juebner, barrister).

493 Confiscation Act 1997 (Vic) s 22(a).
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5.98 This was explained in one submission as follows:

Prior to the disposition of the criminal proceedings, it would be most unwise to require a defendant facing 

criminal charges to depose in an affidavit to matters concerning the acquisition and use of restrained 

assets and to expose such [a] defendant to cross-examination. The right to silence would be undermined 

… Third parties seeking exclusion orders in respect of restrained property will in most cases require 

corroborative evidence from the defendant. Therefore, applications for exclusion by third parties are also 

generally determined after the finalisation of the criminal proceeding.494

5.99 This issue may also arise in cases where offenders have been convicted and/or sentenced and an 
appeal is lodged against conviction. This may require the trial date for the exclusion application in 
the confiscation matter to be vacated, as it would be ‘inappropriate to require a defendant to give 
evidence by affidavit and be cross-examined if there is a possibility of a retrial in which the defendant 
can exercise the right of silence’.495

5.100 Shifting the burden of proof to the defendant in confiscation legislation has the potential to erode 
his or her right to silence and the presumption of innocence. This has also been recognised in other 
jurisdictions, such as the United Kingdom, United States and Canada.496

5.101 As put forward in one submission, the fact that ‘exclusion applications ought to be determined 
after the finalisation of criminal proceedings’ is expressly recognised in the Confiscation Act 1997 
(Vic).497 In cases of exclusion applications relating to automatic forfeiture offences, the defendant is 
not required to give notice of the grounds upon which the exclusion application is made and may 
apply to have the hearing of exclusion applications stayed until after determination of the criminal 
proceeding.498

5.102 A further reason advanced against the finalisation of confiscation matters before criminal matters 
is to avoid unnecessary litigation where defendants are acquitted on some or all of the charges 
connected to the confiscation matters.499

5.103 It was suggested that the introduction of less formal measures for defendants to show grounds for 
exclusion from confiscation might assist in resolving confiscation matters before sentence. These 
grounds would not be able to be used by the OPP in the prosecution of the criminal matter and 
thus would not prejudice the defendant’s rights in the criminal matters. For example, compulsory 
mediation between the OPP and the offender after conviction and before sentencing could also be 
introduced to encourage the settlement of applications for forfeiture or exclusion applications.500

5.104 Another issue which was raised in relation to the timing of confiscation matters concerned the 
provision of legal aid for confiscation matters. In a confiscation matter, if a person’s property has 
been restrained, the person is prohibited from disposing of or dealing with that property or the 
interest in that property, except in the manner and in any circumstances specified in the order.501 
Although provision may be made in the restraining order for the person’s reasonable living and 
business expenses, provision may not be made in the order for allowing the person to use the 
restrained property to pay for his or her legal expenses in any legal proceeding.502

494 Submission 1 (Christian Juebner, barrister).

495 Submission 1 (Christian Juebner, barrister).

496 Nicol (1988), above n 407, 77. See also David Feldman, ‘Individual Rights and Legal Values in Proceeds of Crime Legislation: A 
Comparative Approach’ (1989) 18 Anglo-American Law Review 261.

497 Submission 1 (Christian Juebner, barrister).

498 Confiscation Act 1997 (Vic) s 20(6), (7).

499 Submission 1 (Christian Juebner, barrister).

500 Meeting with Christian Juebner, barrister (17 July 2009).

501 Confiscation Act 1997 (Vic) s 14(1).

502 Confiscation Act 1997 (Vic) s 14(4),(5).
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5.105 VLA reported in consultation that legal assistance is generally not provided for confiscation matters.503 
The VLA Grants Handbook is silent on whether legal aid will be granted for confiscation matters 
as a civil matter.504 Assistance will not be granted unless there are special circumstances,505 including 
that the person is under the age of 18 years, has a language or literary problem or intellectual or 
psychiatric disability, or unless the applicant’s sole place of residence is at immediate risk in the action 
and the applicant has strong prospects of success in defending the action.506 This causes difficulties 
when funding for criminal and confiscation proceedings is split and legal assistance is granted for 
criminal matters but not for confiscation matters.507

5.106 In such cases, VLA requires a person seeking legal aid to bring an application pursuant to section 143 
of the Confiscation Act 1997 (Vic) prior to assistance being granted, to secure its costs. Section 
143 states that if a person is in need of legal assistance for the confiscation matter (or the criminal 
matter) because he or she cannot afford to pay for the cost of obtaining private legal assistance, 
a court may order VLA to provide legal assistance. The court may adjourn the proceeding until legal 
assistance has been provided by VLA.508 The VLA Grants Handbook indicates that, in cases where 
an offender has property restrained and has applied for a grant of legal aid, VLA may decline to grant 
legal aid under section 24 of the Legal Aid Act 1978 (Vic) until the person has made an application 
for a grant of legal assistance under section 143 of the Confiscation Act 1997 (Vic)509 and the court 
has determined and granted the application.

5.107 It was reported that, in many cases, this causes delays and difficulties in the resolution of confiscation 
proceedings. As was reported by one stakeholder:

The funding by Victoria Legal Aid for confiscation matters is insufficient and most private practitioners 

will not assist in confiscation proceedings if fees are paid by Victoria Legal Aid. Most confiscation matters 

raise difficult questions of law and require significant time to prepare and present at trial.510

5.108 It was therefore suggested by this stakeholder that changes to the restraining order provisions of 
the Confiscation Act 1997 (Vic) allowing a person to use a reasonable amount of restrained monies 
to pay for legal fees would assist in speeding up the process of resolving confiscation matters and 
ensure that people can obtain privately funded solicitors and barristers.

The Council’s view

5.109 This option has significant policy and practical implications associated with the delay of sentencing 
matters in order to await resolution of relevant confiscation matters. The Council’s view is that it is 
not appropriate for all confiscation matters to be finalised before sentence. This requirement could 
undermine the right to silence, where offenders have made applications to exclude property from 
automatic forfeiture. As the automatic forfeiture provisions comprise the majority of confiscation 
work, this could result in injustice for many cases. For these reasons, the Council’s view is that 
this is not an appropriate option to address the consequences and implications of the Court of 
Appeal decisions.

503 Meeting with Victoria Legal Aid (17 July 2009).

504 Victoria Legal Aid, Grant Handbook, ch 2, appendix 2B [1]–[14] <http://www.legalaid.vic.gov.au/handbook.htm> at 16 October 
2009.

505 Victoria Legal Aid, above n 504, ch 2, appendix 2B [1.2].

506 Victoria Legal Aid, above n 504, ch 2, appendix 2B [2.3.1], [1.5].

507 Meeting with Victoria Legal Aid (17 July 2009).

508 Confiscation Act 1997 (Vic) s 143(1),(2).

509 Victoria Legal Aid, above n 504, ch 2, appendix 2B [5.3].

510 Meeting with Christian Juebner, barrister (17 July 2009).
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5.110 However, the Council has identified a number of measures to encourage, where appropriate, the 
resolution of confiscation matters before sentencing. These measures are recommended to reduce 
the number of cases in which confiscation, or the possibility of confiscation, cannot be taken into 
account in sentencing and thus assist in minimising the effect of the fresh evidence approach on the 
Court of Appeal.

5.111 It is apparent that many confiscation matters do settle. The Council’s view is that, where possible 
and appropriate, efforts should be made by both the OPP and defence lawyers for this to occur 
before sentencing. This would allow proportionality to be applied by the sentencing judge in both 
the exercise of the sentencing discretion to impose sentence and in any orders for confiscation of 
property required to be made. The inclusion of measures such as compulsory mediation, which 
would provide an opportunity for the settlement of confiscation matters without prejudicing the 
person’s right to silence, may assist to resolve confiscation matters before sentence. Changes to 
the current restrictions on the provision of legal aid and the use of restrained property for legal 
assistance may also assist to resolve confiscation orders before sentence. The Council recommends 
that consideration of such matters be included in the current review of the Confiscation Act 1997 
(Vic) being undertaken by the government. These measures are recommended to minimise the 
effect that the fresh evidence approach may have on the Court of Appeal if it is to be continued.

Recommendation 6:
To reduce the frequency of confiscation occurring after sentencing:

(a) Where an offender has been convicted of offences which attract confiscatory sanctions, 
the Office of Public Prosecutions is encouraged, where possible and appropriate, to make 
applications for confiscation before or at the time of sentence to enable the court to 
determine and have regard to such orders where relevant in sentencing the offender.

(b) The court is encouraged, where possible and appropriate, to determine any such applications 
made by the Office of Public Prosecutions and, if appropriate in the exercise of its discretion, 
to make orders for confiscation at the time of the imposition of sentence so the court may 
have regard to such orders where relevant in sentencing the offender.

(c) Consideration of the appropriateness of including less formal measures for resolving 
exclusion applications under the automatic forfeiture provisions, such as compulsory 
mediation between the Office of Public Prosecutions and offenders after conviction and 
before sentencing, should be given in the current review of the Confiscation Act 1997 (Vic) 
being undertaken by the government.

(d) Consideration of the current restriction in section 14(5) of the Confiscation Act 1997 (Vic) on 
the use of restrained assets for the funding of legal assistance in criminal and civil proceedings 
(where the civil proceedings relate to confiscation which would be relevant to sentence) 
should be given in the current review of the Confiscation Act 1997 (Vic) being undertaken by 
the government.



Sentencing, Parole Cancellation and Confiscation Orders Report
100

The recommended confiscation option – ‘no change’
5.112 The request for advice on the options for reform to address the Court of Appeal decisions was 

primarily based on concerns about the implication that the fresh evidence approach to deal with 
post-sentence parole cancellation and confiscation would lead to a large number of sentence appeals 
and substantially increase the current burden on the Court of Appeal.

5.113 However, the data indicate that, despite these concerns, the effect on the Court of Appeal has been 
less than expected. Cases of fresh evidence of confiscation have not significantly contributed to 
the sentence appeal workload in the Court of Appeal. The Council has concluded that the current 
effect on the Court of Appeal does not provide a strong case for reform of the current fresh 
evidence approach to confiscation.

5.114 This Chapter has considered the consequences and implications of the Court of Appeal decisions 
specific to confiscation. The Council has recommended that proportionality continue to apply as is 
currently provided for in section 5(2A)–(2B) of the Sentencing Act 1991 (Vic) (Recommendation 4 
at [5.48]). The Council has also indicated its support for the broadening of the current practice 
whereby a proportionality-type principle may be applied by judges in the determination of relevant 
confiscation matters (Recommendation 5 at [5.90]–[5.92]). The Council has also identified that, 
under the current confiscation provisions, it would not be appropriate to require that confiscation 
matters be resolved before sentence in every case. However, in cases where confiscation has not 
been finalised at the time of sentence, if there is sufficient evidence of the likelihood of confiscation 
and its likely impact, this can be taken in to account by the judge.

5.115 This Chapter has also explored the options for confiscation considered by the Council as possible 
alternatives to the fresh evidence approach. Consultation on the confiscation options considered for 
reform has indicated that each of the possible alternatives to the fresh evidence approach has the 
potential to cause more difficulties than the current approach. Each option has policy and practical 
implications which in the Council’s view do not make them appropriate options for reform to 
address the consequences and implications of the Court of Appeal decisions.

5.116 In the light of the perceived problems of the other options considered and the extent of the current 
practical effect on the Court of Appeal, the Council’s view is that there is not a strong case to 
recommend a different approach to dealing with relevant confiscation after sentence. The current 
fresh evidence approach to post-sentence confiscation ensures that proportionality is applied to the 
sentencing of offenders who face confiscation as provided by section 5(2A)–(2B) of the Sentencing 
Act 1991 (Vic). It also ensures that, where it is not appropriate for confiscation to be resolved before 
the imposition of sentence and relevant confiscation occurs post-sentence, proportionality can be 
applied to the sentence imposed.

Recommendation 7:
Given the current effect on the Court of Appeal, the most appropriate approach is for ‘no change’, 
that is for fresh evidence of post-sentence relevant confiscation to continue to constitute a potential 
ground of appeal against sentence.
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5.117 The Council’s analysis and consultation suggest that fresh evidence cases for post-sentence 
confiscation will continue to have a less-than-expected effect on the Court of Appeal, although 
this is difficult to predict with absolute certainty. However, the even lower number of confiscation 
appeals, compared with parole cancellation appeals, suggests that not all cases where confiscation 
occurs after sentence will lead to a sentence appeal. This is particularly so in cases where there 
is sufficient evidence at the time of sentence for the possibility of confiscation, where relevant, 
to be taken into account in sentencing. Further, although in many cases confiscation may not be 
finalised until after sentence, only those cases where the confiscation is in the category of ‘relevant 
confiscation’ under section 5(2A)–(2B) of the Sentencing Act 1991 (Vic) may provide a potential 
ground of appeal.

5.118 As discussed, not all post-sentence confiscation will result in a sentence appeal. In cases where there 
is sufficient evidence of the likelihood of confiscation and its likely impact on the offender, this can 
be taken into account by the sentencing judge. This, combined with the fact that not all cases of 
post-sentence confiscation will be relevant to sentence and thus lead to an appeal against sentence, 
means that the effect on the Court of Appeal is likely to be even less in confiscation, compared with 
parole cancellation.

5.119 The number of appeals may also depend on other factors, including levels of awareness of this aspect 
of the law, the timelag in the Court of Appeal for the hearing of applications for leave to appeal 
and appeals against sentence or increases in the commission of offences which attract confiscatory 
sanctions. The current effect on the Court of Appeal may be further reduced under the stricter test 
for the determination of applications for leave to appeal in the Criminal Procedure Act 2009 (Vic) (see 
[3.63]–[3.69]). Further, the Council has recommended a range of measures to assist in minimising 
the effect of the fresh evidence approach to post-sentence confiscation relevant to sentence, if it is 
to be continued (Recommendation 6 at [5.109]–[5.111]).
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Appendix 1

Section 5(2A)–(2B) of the Sentencing Act 1991 (Vic)

(2A) In sentencing an offender a court—

(a) may have regard to a forfeiture order made under the Confiscation Act 1997 in respect of 
property—

(i) that was used in, or in connection with, the commission of the offence;

(ii) that was intended to be used in, or in connection with, the commission of the offence;

(iii) that was derived or realised, or substantially derived or realised, directly or indirectly, from 
property referred to in subparagraph (i) or (ii);

(ab) if it is satisfied that property was acquired lawfully, may have regard to automatic forfeiture under 
the Confiscation Act 1997 in respect of property—

(i) that was used in, or in connection with, the commission of the offence;

(ii) that was intended to be used in, or in connection with, the commission of the offence;

(iii) that was derived or realised, or substantially derived or realised, directly or indirectly, from 
property referred to in subparagraph (i) or (ii);

(b) must not have regard to a forfeiture order made under that Act in respect of property that was 
derived or realised, or substantially derived or realised, directly or indirectly, by any person as a 
result of the commission of the offence;

(c) may have regard to a pecuniary penalty order made under that Act to the extent to which it 
relates to benefits in excess of profits derived from the commission of the offence;

(d) must not have regard to a pecuniary penalty order made under that Act to the extent to which 
relates to profits (as opposed to benefits) derived from the commission of the offence;

(e) subject to paragraph (ab), must not have regard to any property forfeited under automatic 
forfeiture or a pecuniary penalty order made in relation to a Schedule 2 offence under that Act.

(2B) Nothing in subsection (2A) prevents a court from having regard to a forfeiture order or civil forfeiture 
order made under, or automatic forfeiture occurring by operation of, the Confiscation Act 1997 as an 
indication of remorse or co-operation with the authorities on the part of the offender.
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Appendix 2

Consultation

List of meetings

Date Meeting

18 June 2009 Meeting with the Adult Parole Board of Victoria

6 July 2009 Meeting with County Court Judges

8 July 2009 Meeting with Corrections Victoria

15 July 2009 Meeting with the Office of Public Prosecutions

17 July 2009 Meeting with Christian Juebner, barrister

17 July 2009 Meeting with Victoria Legal Aid 

List of submissions

Number Date received Person/organisation

1 15 July 2009 Christian Juebner, barrister

2 16 July 2009 Law Institute of Victoria

3 16 July 2009 Victoria Police

4 21 July 2009 Andrew Lockwood-Penney

5 21 July 2009 Office of Public Prosecutions

6 21 July 2009 Liberty Victoria
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Appendix 3

Victorian Court of Appeal decisions on fresh evidence 
of parole cancellation or confiscation

Table 2: Sentence appeal cases for fresh evidence of parole cancellation and confiscation by outcome on 
fresh evidence ground, 23 March 2007 to 31 August 2009

Case Name Citation Outcome 

Parole cancellation cases

R v Dominique
[2009] VSCA 133 (Unreported, Maxwell and Kellam JA, 11 June 
2009).

Dismissed

R v Mangelen [2009] VSCA 63 (Unreported, Ashley and Redlich JJA, 2 April 2009). Dismissed

R v Thompson
[2009] VSCA 13 (Unreported, Nettle and Dodds-Streeton JJA, 6 
February 2009).

Allowed

R v Czerniawsky
[2009] VSCA 2 (Unreported, Kellam and Weinberg JJA, 3 February 
2009).

Dismissed

R v Bult
[2008] VSCA 227 (Unreported, Warren CJ, Vincent and Dodds-
Streeton JJA, 11 November 2008).

Allowed

R v Breen; R v Hall; 
R v Sanderson*

[2008] VSCA 178 (Unreported, Buchanan and Vincent JJA, Osborn 
AJA, 15 September 2008).

Allowed

R v Cochrane
[2008] VSCA 60 (Unreported, Maxwell P, Buchanan and Vincent JJA, 
15 April 2008).

Dismissed

R v Mourad
[2008] VSCA 4 (Unreported, Vincent, Neave and Redlich JJA, 31 
January 2008).

Dismissed

R v Scholes
[2007] VSCA 303 (Unreported, Maxwell P, Buchanan JA, Whelan 
AJA, 14 December 2007).

Dismissed

R v Channa Riem
[2007] VSCA 283 (Unreported, Chernov, Vincent and Neave JJA, 29 
November 2007).

Allowed

R v Gunn
[2007] VSCA 214 (Unreported, Buchanan and Nettle JJA, Curtain 
AJA, 2 October 2007).

Dismissed

R v Alashkar (2007) 17 VR 65. Dismissed

R v Tayar (2007) 17 VR 65. Allowed

R v Watts
[2007] VSCA 81 (Unreported, Buchanan and Eames JJA, Kellam AJA, 
4 May 2007).

Dismissed

R v Piacentino (2007) 15 VR 501. Dismissed

R v Ahmad 2007) 15 VR 501. Allowed

Confiscation cases

R v Dang
[2009] VSCA 183 (Unreported, Ashley and Dodds-Streeton JJA, 
Lasry AJA, 18 August 2009).

Allowed

R v McLeod (2007) 16 VR 682. Allowed

R v Tezer; R v 
Davis**

[2007] VSCA 123 (Unreported, Maxwell P, Eames JA and 
Habersberger AJA, 13 June 2007).

Dismissed

*Fresh evidence of parole cancellation was a ground of appeal only in the appeal of the applicant Hall.
**Fresh evidence of confiscation was a ground of appeal only in the appeal of the applicant Tezer.
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Table 3: Successful sentence appeal cases on fresh evidence of parole cancellation, 23 March 2007 to 
31 August 2009

No Case Name Original 
TES

Original 
NPP 

Parole 
sentence 

Overall 
effective 
sentence

Change in 
sentences 
on counts 

Change in 
cumulation 
of sentences 
on counts

New 
TES on 
appeal

New 
NPP on 
appeal 

Parole 
sentence 

New 
overall 
effective 
sentence

1. R v 

Thompson

23 m 15 m 3 y 4 y, 11 m
(15 m 
NPP)

No Yes 20 m 14 m 3 y 4 y, 8 m
(14 m 
NPP)

2. R v Bult 3 y, 6 m 2 y 2 y, 3 m, 
3 d

5 y, 9 m, 
3 d 
(2 y NPP)

No Yes 3 y 2 y 2 y, 3 m, 
3 d

5 y, 3 m 
3 d 
(2 y NPP)

3. R v Hall 4 y, 6 m 2 y, 6 m 1 y, 9 m, 
30 d 

6 y, 3 m, 
30 d 
(2 y, 6 m 
NPP)

Yes Yes 3 y, 6 m 2 y 1 y, 9 m, 
30 d

5 y, 3 m 
30 d 
(2 y NPP)

4. R v Channa 

Riem

6 y, 6 m 4 y 2 y 8 y, 6 m
(4 y NPP)

Yes Yes 5 y 4 y 2 y 7 y 
(4 y NPP)

5. R v Tayar 6 y 4 y 2 y 8 y 
(4 y NPP)

Yes No 5 y 3 y 2 y 7 y 
(3 y NPP)

6. R v Ahmad 6 y, 6 m 4 y 1 y, 6 m 8 y 
(4 y NPP)

Yes Yes 6 y 3 y, 6 m 1 y, 6 m 7 y, 6 m 
(3 y 6 m 
NPP)

Table 4 Successful sentence appeals cases on fresh evidence of confiscation, 23 March 2007 to 
31 August 2009

No Case Name Original 
TES

Original 
NPP 

Irrelevant Confiscation Relevant Confiscation after 
sentence 

New TES on 
appeal

New NPP on 
appeal 

1. R v Dang 3 y, 10 m 2 y Forfeiture of drugs and drug 
paraphernalia; forfeiture of 
$2,076 cash and payment 
of a pecuniary penalty of 
$5,924. 

Forfeiture of residential 
property resulting in a loss 
to the appellant of equity of 
$333,000.

3 y, 5 m 21 m

2. R v McLeod 3 y, 4 m
(and fines 
totalling 
$800)

2 y Automatic forfeiture of 
$30,671 cash.

Agreement to pay $30,000 
and to the automatic 
forfeiture of $6,600.

2 y, 10 m
(and fines 
totalling 
$500)

1 y, 9 m
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Appendix 4

Methodology for analysis of 2008–09 parole 
cancellation data

Records obtained from Corrections Victoria indicated that 494 cancellations of parole (regardless of the 
reason) occurred from 1 July 2008 to 30 June 2009. In 18 of these cases, offenders had their parole 
cancelled on two separate occasions during the time period.

In addition to this information, an identifying number was also obtained for each cancellation during the time 
period. This unique identifier was used to locate the relevant file at the Adult Parole Board, from which the 
following variables were generated:

Offending on parole: the offender had committed any offences while on parole which led to either 
a conviction, charge or investigation by police. This was obtained from the latest record detailing their 
offending, meaning that offences committed later in the reference period were less likely to have progressed 
through the criminal justice system.

Reason for cancellation: this lists the Adult Parole Board’s explanation for cancelling an offender’s 
parole. This may be either for non-compliance with parole conditions (which may include offending, being 
convicted and sentenced for an offence and being unable to comply with parole conditions) or for posing 
an unacceptable risk to themselves or the community.

Date of new sentence: this details the date of the sentence for the offence(s) which was committed while 
subject to (and in breach of) an existing parole order.

Offence committed while on parole: this details the most serious offence (by statutory maximum penalty) 
committed during the operational period of the parole order, for which the offender received a sentence.

Parole sentence: this indicates the remaining period of parole on the day of cancellation. The offender may 
be required to serve all or part of this period in prison as a sentence of imprisonment as a consequence of 
parole being cancelled.

A total of 43 files could not be located, so no further information was available on these cancellations. This 
accounted for 8.7% of the total 494 parole cancellation cases in 2008–09.
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