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Glossary

Accused In this report, references to ‘accused’ persons appearing 
before the Koori Court are to persons charged with one or 
more offences who plead guilty, intend to plead guilty or intend 
to consent to an adjournment to participate in a diversion 
program.1

Adjourned Undertaking (AU) 
(Sentencing Act 1991 (Vic) ss 72–79)

Unsupervised release, with or without recording a conviction, 
for a period of up to five years, with conditions that the 
offender appear before the court if called to do so, that the 
offender remain of good behaviour during the period and 
that the offender observe any special conditions imposed, 
including supervision, treatment and/or unpaid community 
work (maximum two years). Compliance with the order is 
supervised by Community Correctional Services.

Case Consolidation When two or more separate cases are combined into one case 
for the purposes of sentencing. Case consolidation enables 
a magistrate to sentence an accused person for all charges 
arising from several, separate cases, minimising the number 
of times the accused has to appear before the court.

Community Based Order (CBO) 
(Sentencing Act 1991 (Vic) ss 36–48)

Supervised, non-custodial sentence, with or without recording 
a conviction, with conditions including supervision, treatment 
and/or unpaid community work (maximum two years). 
Compliance with the order is supervised by Community 
Correctional Services.

Court Integrated Services Program (CISP) Operating in place of the CREDIT/Bail Support Program at 
the Latrobe Valley, Melbourne and Sunshine Magistrates’ 
Courts, the program aims to reduce recidivism by providing 
accused persons at ‘moderate/high risk of offending’ with 
case-management support and referrals to services, including 
drug and alcohol treatment programs, accommodation, 
mental health services and access to the Aboriginal Liaison 
Officer Program. To be eligible for the program, the accused 
person must be assessed as having health or social needs 
that can be assisted by the CISP team, and that warrant 
intervention, such as drug or alcohol dependency, economic or 
social disadvantage contributing to their offending behaviour 
or mental or physical disabilities or illnesses. The accused 
person may be on summons or bail and must consent to the 
program.2

Courtlink A database used by judicial members and court staff to record 
details of Magistrates’ Court cases, including those before the 
Koori Court Division of the Magistrates’ Court. For each case, 
the Courtlink database records the type of offences charged, 
their statutory references and corresponding sentencing 
outcomes. Demographic information is also recorded; 
however, this is generally limited to the age and gender of 
accused persons.

1	 Magistrates’ Court Act 1989 (Vic) s 4F(1)(c); see also Criminal Procedure Act 2009 (Vic) s 3.

2	 Department of Justice, Victoria, ‘Court Integrated Services Program (CISP)’, Brochure (2008).
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CREDIT/Bail Support Program This program is an amalgamation of the Court Referral and 
Evaluation for Drug Intervention and Treatment Program 
(CREDIT) and the Bail Support Program. Aiming to ‘increase 
the likelihood of a defendant being granted bail and 
successfully completing a bail period’, the program assists 
accused persons with access to assessment and treatment 
programs for drug-related issues, case management (for up 
to four months), short-term accommodation and welfare and 
other support, as required. To obtain referral to the CREDIT/
Bail Support Program, an accused person must be eligible for 
bail and must not be on a current court order that entitles them 
to access drug and alcohol treatment; however, persons in 
breach of a current court order may be eligible for the program. 
The program operates at seven Victorian Magistrates’ Courts, 
including the Broadmeadows Court.3

Criminal Justice Diversion Program 
(Criminal Procedure Act 2009 (Vic) s 59)

A program that provides accused persons with the opportunity 
to be diverted from the normal criminal process. If an accused 
person acknowledges responsibility for the offence(s) and 
undertakes prescribed conditions, the accused will avoid the 
risk of a finding of guilt being made against them. The program 
can only be recommended if the offence is triable summarily, 
the accused admits the facts, there is sufficient evidence to 
gain a conviction, the prosecution and the accused consent 
and a diversion is considered to be appropriate by the 
magistrate in the circumstances.

E-Justice A database combining records from police, courts and 
corrections for each case and allowing the accused person’s 
progress to be tracked as they interact with these three 
branches of the legal system. The E-Justice database will be 
used in Phase Two of this project.

Fine 
(Sentencing Act 1991 (Vic) ss 49–69)

A monetary penalty that can be issued in addition to, or 
instead of, another sentencing order (with or without recording 
a conviction). Fine amounts for specific offences are referred 
to in penalty units, which are indexed annually. For the financial 
year commencing 1 June 2010, the penalty unit amount is 
$119.45.

Imprisonment 
(Sentencing Act 1991 (Vic) ss 9–18P)

A term served by confinement in prison (referred to as an 
‘immediate’ term of imprisonment), or in other ways, such 
as by intensive correction order. The maximum term to be 
imposed for an offence is specified in legislation, although 
courts generally have the discretion to sentence an offender 
to less than the maximum penalty.

Indigenous In this report, unless otherwise specified, references to 
‘Indigenous’ people include Torres Strait Islander people.

3

3	 Department of Justice, Victoria, ‘CREDIT/Bail Support Program’, Brochure (2007).



Sentencing in the Koori Court Division of the Magistrates’ Court
viii

Indigenous Bail Justices Bail Justices of Indigenous identity, who, like other Bail 
Justices, are involved in determining whether arrested persons 
should be released on bail or remain in custody. Identified as a 
key priority within the Victorian Aboriginal Justice Agreement: 
Phase 1 (2000), the role of Indigenous Bail Justice was 
developed to increase positive Koori involvement in criminal 
law processes.4

Intensive Correction Order 
(Sentencing Act 1991 (Vic) ss 19–26)

A term of imprisonment served in the community by way of 
intensive correction, combining supervision and/or personal 
development programs and including conditions such as 
treatment and unpaid community work (maximum one year). 
A conviction must be recorded. Compliance with the order is 
supervised by Community Correctional Services.

Koori Court In this report, any reference to the ‘Koori Court’, unless 
otherwise stated, is a reference to the Koori Court Division of 
the Magistrates’ Court.

Koori Court Database A database used by Koori Court Officers and other court 
staff to record cases that appear before the Koori Court 
Division of the Magistrates’ Court. The database records 
demographic information including age, gender, educational 
level, employment status and whether the accused has prior 
convictions. Unlike the Courtlink database, the Koori Court 
database does not record the statutory reference or the 
sentencing outcome for each offence. To obtain information on 
principal proven offences and sentencing outcomes for each 
Koori Court case, records within the Koori Court database 
were matched with records in the Courtlink database.

Koori Liaison Officer Program Koori Liaison Officers provide advice to the Magistrates’ Court 
on cultural matters and the community services available to 
accused Indigenous people, and they explain court processes 
to accused persons. The role of Koori Liaison Officer was 
identified as a key priority within the Victorian Aboriginal 
Justice Agreement: Phase 1 (2000).5

National Offence Index A system of ranking offences according to the perceived 
seriousness of the offence that was developed by the 
Australian Bureau of Statistics. The ranking system assists 
researchers and statisticians to select an offender’s principal 
offence if they face multiple charges within the same case. 
It is one of the methods used in this report to determine the 
principal proven offence for Koori and Magistrates’ Court 
cases.6

456

4	 Department of Justice, Victoria, Victorian Aboriginal Justice Agreement: Phase 1 (2000), [Strategic Objective 
4.11], 43; see further Victorian Aboriginal Justice Forum, Department of Justice, Victoria, Victorian Implementation 
Review of the Recommendations from the Royal Commission into Aboriginal Deaths in Custody, Review Report vol 
1 (2005), 488; Kate Auty and Daniel Briggs, ‘Koori Court Victoria: Magistrates Court (Koori Court) Act 2002’ 
(2004) 8(1) Law Text Culture 7, 16–19.

5	 Department of Justice, Victoria (2000), above n 4, [Strategic Objective 4.10], 43; see further Victorian Aboriginal 
Justice Forum (2005), above n 4, 488; Auty and Briggs (2004), above n 4, 15–16.

6	 Australian Bureau of Statistics, National Offence Index, 2009, Catalogue no. 1234.0.55.001 (2009).



G
lossary

ix

Offender A person who has been found guilty of an offence.

Penalty Unit The value of a penalty unit changes each year: see 
Monetary Units Act 2004 (Vic). The value can be found in the 
Victorian Government Gazette and on the Office of the Chief 
Parliamentary Counsel website <www.ocpc.vic.gov.au>. For 
the financial year commencing 1 June 2010, the penalty unit 
value is $119.45.

Principal Proven Offence The proven offence for each case that attracted the most 
serious sentence within the sentencing hierarchy during 
the original sentencing hearing for that case. If two or more 
offences are given equally serious forms of sentence within 
the case, the principal proven offence will be the offence that 
received the highest amount or duration of that sentence. If a 
principal proven offence still cannot be isolated, the offence 
that had the most serious rank according to the National 
Offence Index is selected as the principal proven offence 
among the offences still competing. If a principal proven 
offence still cannot be selected, the first offence listed among 
those offences still competing is chosen as the principal 
proven offence.

Suspended Sentence A term of imprisonment suspended wholly or in part for a 
specified period (the ‘operational period’), subject to the 
condition that the offender not reoffend. A suspended sentence 
may be imposed in the Magistrates’ Court for a maximum of 
two years, with a maximum operational period of two years. 

Where suspended in part, an offender serves some of the 
sentence in jail before being released into the community, 
with the remaining time suspended. The Sentencing Advisory 
Council has made a number of recommendations in relation 
to suspended sentences.7

7

7	 See Sentencing Advisory Council, Suspended Sentences in Victoria: Monitoring Report (2010); Sentencing Advisory 
Council, Suspended Sentences: Final Report Part 1 (2006); Sentencing Advisory Council, Suspended Sentences and 
Intermediate Sentencing Orders: Final Report Part 2 (2008), 264–266; Magistrates’ Court of Victoria, Justice for the 
Community: Annual Report 2004–2005 (2005), 53. Many of these recommendations have been incorporated into 
the Sentencing Amendment Bill 2010 (Vic), which was introduced 5 October 2010 and passed 7 October 2010. 
At the time of writing, the Bill had yet to receive Royal Assent.
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Chapter 1 
Introduction

In 1991, the Royal Commission into Aboriginal Deaths in Custody reported that Indigenous people were 
significantly over-represented in police custody, prisons and juvenile detention centres.8 Following the 
Royal Commission’s recommendations, the Victorian Government resolved to put into place strategies to 
reduce the Indigenous custody rate. One such initiative, first piloted in 2002, was the establishment of the 
Koori Court Division of the Victorian Magistrates’ Court (‘the Koori Court’). Through the participation 
of Aboriginal Elders, Respected Persons and other members of the Indigenous community in the hearing 
process, the Koori Court aims to provide a more culturally relevant and inclusive sentencing process for 
Indigenous people charged with offences.

This report, the first of two on the sentencing of Indigenous people in Victoria, presents a descriptive profile 
of the Koori Court. The Sentencing Advisory Council in its second phase of this project will aim to provide 
an in-depth analysis of Indigenous sentencing outcomes in both the Koori Court and the mainstream 
Magistrates’ Court.

Background
The Council has long been committed to undertaking a project on the sentencing of Indigenous people, 
given the importance of understanding trends in the sentencing of Indigenous offenders, the significant and 
ongoing community interest in this area and the limited publicly accessible data on Indigenous sentencing 
outcomes. While some data on Indigenous imprisonment rates are available,9 there are minimal data 
available on other types of sentencing orders or on the sentencing factors giving rise to such orders.

Until recently, the quality, reliability and coverage of Victorian data have precluded the Council from analysing 
Indigenous sentencing outcomes. It is only with the availability of new, sufficiently reliable data sources that 
the Council has been able to recommence this work.

8	 Commonwealth, Royal Commission into Aboriginal Deaths in Custody, Final Report (1991), vol 1, [1.3.3].

9	 See for example, Jacqueline Fitzgerald, Why Are Indigenous Imprisonment Rates Rising? Crime and Justice Statistics 
Bureau Brief, Issues Paper 41 (2009), who notes an increase in Indigenous imprisonment rates in Australia 
and NSW; Australian Bureau of Statistics, Prisoners in Australia, Catalogue no. 4517.0 (2009), which reports on 
imprisonment rates between 1999 and 2009.
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The Council’s Approach
The Council’s work on the sentencing of Indigenous offenders is divided into two phases.

Phase One

This first phase of the Council’s project is a description of the Koori Court, including contextual information 
on the background to the development of the court and its philosophy, aims and jurisdiction. Using data 
obtained from the Koori Court, this report provides a statistical profile of accused persons appearing 
before the Koori Court, the offences heard and sentencing outcomes. Where possible, data from the 
mainstream Magistrates’ Court are presented for comparison.

Phase Two

The second phase of the project will involve a detailed analysis of Indigenous sentencing outcomes. By 
linking data obtained from various sources (including E-Justice, Koori Court and Courtlink data), the second 
phase will attempt to identify similarities and differences in sentencing outcomes for Indigenous and other 
offenders in the Koori and mainstream Magistrates’ Courts, taking into account offenders’ criminal histories. 
In the context of available data on imprisonment rates, including Australian Bureau of Statistics data,10 the 
Council will seek to assess the extent to which Indigenous people are over-represented in Victorian prisons.

Methodology for Phase One

Data Analysis

This report examines principal proven offences and their original sentences for cases sentenced in the Koori 
Court for the 2004–05 to 2009–10 period.11 Cases sentenced during the same period in the Magistrates’ 
Court were also analysed as a comparison. The principal proven offence describes the offence for each case 
that attracted the most serious sentence, within the sentencing hierarchy, during the original sentencing 
hearing for that case.

Data for this report were extracted from two primary sources: the Koori Court database and the Courtlink 
database. In total, 890 Koori Court cases and 426,438 Magistrates’ Court cases were deemed suitable for 
analysis. The relatively low number of Koori Court cases, compared to Magistrates’ Court cases, limits 
the inferences that may be drawn as to the differences in sentencing outcomes between the Koori Court 
and the Magistrates’ Court, and the factors underlying those outcomes. It follows that this report is not a 
comprehensive comparison of sentencing outcomes between the two courts. Where comparisons are made 
between the Koori Court and the mainstream Magistrates’ Court, the inferences drawn are tentative and 
are based to a significant degree on meetings the Council has had with court staff and other stakeholders. 
Neither is this report intended to be an evaluation of the Koori Court or an examination of Indigenous 
sentencing outcomes generally. In the second phase of this project, the Council will use additional sources of 
data in an attempt to more comprehensively compare the sentencing outcomes, and the underlying factors 
influencing those outcomes, between the Koori Court and Magistrates’ Court, and between Indigenous and 
non-Indigenous offenders generally.

A more detailed discussion of the sources of data used in this report and data quality is provided in 
Appendix 1.

10	 For example, Australian Bureau of Statistics (2009), above n 9.

11	 Due to limitations in the availability of suitable data, the majority of Koori Court cases studied in this report were 
those sentenced between 2007 and 2009.
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Information Gathering

Although this is a sentencing profile of the Koori Court, the Council is conscious of the need to look beyond 
the data and the theory behind the court in order to understand how it operates in practice. To this end, 
the Council visited the Broadmeadows and Shepparton Koori Courts, observing the courts in session and 
meeting with Elders and Respected Persons, Magistrates, Koori Court Officers, Senior Registrars and other 
staff.12 These visits confirmed the importance of Koori Court processes to the operation of the court and 
to sentencing outcomes. The Council also met with the Victorian Aboriginal Legal Service, Koori Court 
Coordinating Magistrates and representatives from the Magistrates’ Court and the Victorian Department 
of Justice.

The Council has used the information gathered in these meetings and from observing the courts in 
operation to provide a context for the data analysis presented in this profile. The Council acknowledges 
that each Koori Court may operate slightly differently, given differences between Koori communities and 
in locations and personnel. It follows that some observations may not apply to all Koori Courts throughout 
Victoria.

The Council recognises the value of stakeholder input. As part of its more in-depth Phase Two analysis 
of Indigenous sentencing outcomes, the Council intends to consult with key stakeholders and to provide 
opportunity for comment on conclusions drawn from the data.

12	 Broadmeadows Koori Court (23 July 2010 and 1 September 2010); Shepparton Koori Court (10 September 
2010). For a list of court visits and meetings conducted as part of the information gathering process, see 
Appendix 3.
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Chapter 2 
Background

Royal Commission into Aboriginal Deaths in Custody
In 1987, the Commonwealth Government established a Royal Commission into Aboriginal Deaths in 
Custody (‘Royal Commission’), to investigate why many Indigenous people were dying in the custody 
of police, prisons and juvenile detention centres. The Royal Commission inquired into the deaths of 99 
Indigenous and Torres Straight Islander people, including three Victorians, who had died in custody between 
1 January 1980 and 31 May 1989. The Royal Commission released its final report in 1991.

The Royal Commission found that the major reason for the high number of Indigenous deaths was the over-
representation of Indigenous people in custody – with Indigenous persons detained and imprisoned at a far 
greater rate than non-Indigenous persons.13

The disproportion was largely attributed to the social, economic and cultural disadvantages faced by 
Indigenous people in Australian society. Factors such as unemployment, lack of education, poor health, 
alcohol dependency, separation of children from parents and frequent contact with the criminal justice 
system from an early age were experienced by many of those who died in custody and were found to 
contribute generally to Indigenous conflict with the criminal law.14

Cultural factors, such as perceptions relating to the appropriate use of public space, were also found to 
contribute to conflict with the criminal law. According to the Royal Commission, ‘[m]ost of the conflict 
with Aboriginal people arises from police endeavours to enforce “street offences” legislation’, with the 
enforcement of such offences (which are often related to public drinking and the use of offensive language), 
imposing ‘on Aboriginal people the views of the European culture about the appropriate use of public 
space’.15 If it were not for the visibility of such behaviour, and the concentration of police in areas where such 
behaviour occurs, ‘[m]any of these “offences” would not occur, or would not be noticed’.16

13	 Commonwealth (1991), above n 8, vol 1, [1.3.3], [9.2.1], [9.3.1]; see generally vol 1, pt B, chs 5–9. Indigenous 
people were not, however, ‘more likely to die than others in custody’: vol 1, [1.3.3].

14	 Ibid [1.7.1], [1.2.17], ch 2; vol 2, pt C.

15	 Ibid vol 2, [13.2.18], [13.2.20].

16	 Ibid vol 2, [13.2.20]; see further vol 2, [13.2], vol 3, [21.2].
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The Royal Commission identified the history of ‘domination’ over Indigenous people as the underlying 
basis for the disadvantage.17 The Royal Commission found that the current socio-economic disadvantage 
stemmed from the social and economic disempowerment of Indigenous people after British arrival, the 
dispossession of Indigenous people from traditional lands (through violence, disease and the imposition 
of discriminatory policies and practices) and the subsequent erosion of Indigenous social controls, cultural 
identity and economic independence.18

The Royal Commission also found that the legacy of violence, government intervention and control had 
a lasting influence on Indigenous interaction with the criminal justice system.19 The Royal Commission 
recognised, for example, a continuing hostility between police and many Indigenous communities, which 
affected the preparedness of some Indigenous people to identify as Indigenous when in police custody.20 The 
Royal Commission also identified a lack of faith by Indigenous people in court and corrections processes.21

Criminal justice processes, including court, sentencing and policing procedures, were also found to 
influence, or at least potentially influence, Indigenous over-representation.22 Among other findings, the 
Royal Commission determined that court processes were culturally insensitive, intimidating and alienating 
for many Indigenous people.23

To address the high numbers of Indigenous persons in custody, the Royal Commission made 339 
recommendations addressing the underlying causes of Indigenous disadvantage and modifying criminal 
justice processes.

17	 Ibid vol 1, [1.3.7]–[1.4.20], [1.7.6]; see further vol 2, ch 10. To eliminate Indigenous disadvantage, the Royal 
Commission called for empowerment, the associated right to self-determination and reconciliation: vol 1, [1.7.6]–
[1.7.9]; vol 4, ch 27; vol 5, ch 38.

18	 Ibid vol 1, [1.4]; vol 2, ch 10; see further Human Rights and Equal Opportunity Commission, National Inquiry into 
the Separation of Aboriginal and Torres Strait Islander Children from Their Families: Bringing Them Home (1997).

19	 See generally Commonwealth (1991), above n 8, vol 2, chs 10, 12, 13, 21; vol 3, ch 22.

20	 Ibid vol 2, ch 13; vol 3, [21.2.4]–[21.2.5]. The Royal Commission also noted that the legacy of interaction may 
impact the exercise of police discretion (for example, in the determination to issue a warning or charge); see vol 2, 
[13.2.20]–[13.2.21], [13.4.1]–[13.4.2].

21	 Ibid vol 3, [22.4] (court process), [22.4.28], ch 25 (prison experience); see further ‘Practices and Procedures 
Addressing Court Aims’ below, page 15.

22	 See generally Commonwealth (1991), above n 8, vol 3, chs 21 (policing), 22 (court and sentencing processes). 
Examples include the classification of criminal conduct amounting to a criminal offence, such as drunkenness, 
vagrancy and non-payment of fines (vol 3, ch 21, [22.5.81]) and the influence of prior offences on sentencing 
practices and recidivism (vol 3, [22.1.5], [22.3]).

23	 Ibid vol 3, ch 22.4.
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Recommendations particularly relevant to the establishment of the Koori Court included the following, that:

•	 steps be taken to divert Indigenous people from police custody (particularly for drunkenness and 
non-payment of fines) and from custodial sentences, through the development and application of 
more appropriate sentencing options;24

•	 Indigenous persons, communities and organisations be more involved in sentencing processes, as 
court staff and in advising sentencing courts;25 and

•	 measures be adopted to make court processes less alienating and intimidating, and more accessible, 
culturally sensitive and relevant to Indigenous people.26

In order to implement the Royal Commission’s recommendations, a number of initiatives were developed 
at both the Commonwealth and State Government level.

24	 Ibid vol 5, Recommendations 79–91 (‘Diversion from Police Custody’); Recommendations 92–121 (‘Imprisonment 
as a Last Resort’, in particular Recommendations 92, 109).

25	 See for example, Commonwealth (1991), above n 8, vol 5, Recommendations 100, 104. The Royal Commission 
also recommended that Indigenous people be involved in a positive capacity in other areas of the criminal justice 
system, such as in implementing and enforcing corrections options: see vol 5, Recommendations 113, 114, 116.

26	 See for example, Commonwealth (1991), above n 8, vol 5, Recommendations 96–100 and discussion generally at 
vol 3, ch 22.4.
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Victorian Aboriginal Justice Agreement
In July 1997, the Commonwealth Government convened a Ministerial Summit on Indigenous Deaths in 
Custody to consider the implementation of the Royal Commission’s recommendations.27 At the summit, 
Ministers from all states and territories resolved to put into place strategies that addressed the Indigenous 
custody rate.28

Following the summit resolutions, the Victorian Government, in partnership with the Koori community, 
signed the first Victorian Aboriginal Justice Agreement (VAJA) in June 2000.29 The VAJA aimed to reduce 
Indigenous representation in custody by ‘improving accessibility, utilisation and effectiveness of justice-
related programs and services in partnership with the Aboriginal community’.30

Among the initiatives contemplated by the VAJA for the delivery of more equitable justice services for 
Indigenous people was the establishment of an Indigenous court.31 The VAJA did not detail the proposal 
beyond stating that a ‘cultural adaptation’ of the Nunga Magistrates’ Court of Port Adelaide was to be given 
consideration.32 Other initiatives proposed by the VAJA included the creation of a Koori Liaison Officer 
Program and the development of the role of Indigenous Bail Justice.33

Following the launch of the VAJA, the Victorian Government established a working party, comprising 
representatives from a number of government agencies, to consider the development of an Indigenous 
court.34 After ‘[e]xtensive consultation and negotiation’ with Indigenous communities, organisations and 
service providers,35 the working party proposed that a Koori Court be developed. The court, operating 
as a division of the Magistrates’ Court, was to be piloted first in Shepparton, then in Broadmeadows.36 
Legislation establishing the Koori Court pilot program received Royal Assent on 12 June 2002.37

27	 Prior to this, the Victorian Government produced various reports and statements responding to the 
recommendations of the Royal Commission. For a list of these, see Victorian Aboriginal Justice Forum (2005), 
above n 4, 83–84.

28	 See JWS NSW, ‘Outcomes Statement for the Ministerial Summit on Indigenous Deaths in Custody’ (1997) 79 
4(5) Indigenous Law Bulletin, 15.

29	 Department of Justice, Victoria (2000), above n 4. A second phase of the Victorian Aboriginal Justice Agreement 
has since been signed: Department of Justice, Victoria, Victorian Aboriginal Justice Agreement Phase 2 (AJA2): 
A Partnership between the Victorian Government and the Koori Community (2006). A third agreement is 
underway.

30	 Department of Justice, Victoria (2000), above n 4, [5.1], 25.

31	 An Indigenous court, based on the Nunga Court model, was also contemplated by the Victorian Parliamentary 
Law Reform Committee in 2001: Victorian Parliamentary Law Reform Committee, Parliament of Victoria, Review 
of Legal Services in Rural and Regional Victoria (2001), 334–335 (Recommendation 121).

32	 Department of Justice, Victoria (2000), above n 4, [Strategic Objective 4.10], 43.

33	 Ibid [Strategic Objective 4.10]–[Strategic Objective 4.11], 43.

34	 Victoria, Parliamentary Debates, Legislative Assembly, 18 April 2002, 998 (Rob Hulls).

35	 Auty and Briggs (2004), above n 4, 20; see further Victoria, Parliamentary Debates, Legislative Council, 29 May 
2002, 1284–1285 (Justin Madden); Kate Auty, ‘We Teach All Hearts to Break – But Can We Mend Them? 
Therapeutic Jurisprudence and Aboriginal Sentencing Courts’ (2006) 1 eLaw Journal (Special Series) 101, 108 
<https://elaw.murdoch.edu.au/archives/issues/special/we_teach.pdf>.

36	 The proposed model borrowed from a variety of international and Australian Indigenous court models (not just 
the Nunga Court model), while remaining ‘unique to Victoria’: see Victoria, Parliamentary Debates, Legislative 
Council, 29 May 2002, 1282 (Justin Madden).

37	 The Magistrates’ Court (Koori Court) Act 2002 (Vic), which amended the Magistrates’ Court Act 1989 (Vic).
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Non-adversarial Justice
The Royal Commission inquiry and the Victorian initiatives developed in response to the Royal Commission 
findings coincided with broader philosophical changes within the Australian criminal justice system. As a 
reflection of dissatisfaction with mainstream criminal justice processes and a need for more collaborative, 
inclusive and participatory ways of ‘doing justice’,38 a number of alternative, non-adversarial approaches to 
addressing criminal behaviour have emerged in Australia over the past two decades, including therapeutic, 
restorative, preventative and problem-solving principles and innovations.39

Among these new innovations has been the establishment of specialist and problem-solving courts, including 
drug courts, community courts, mental health courts, domestic violence courts and Indigenous courts.40 
These innovations seek to shift the court’s focus from addressing the criminal behaviour of the offender 
only, to addressing the factors underlying the behaviour.41 The emergence of Indigenous courts, alongside 
a number of these other courts, reflects a ‘recognition that the traditional adversarial system, in structure, 
style and service delivery’ may not be appropriate for all offenders.42

The proper characterisation of Indigenous courts has been debated among academics. While Freiberg 
conceives of Indigenous courts as specialist courts ‘with some problem-solving, restorative … and 
therapeutic … overtones’,43 others, such as Marchetti and Daly, define Indigenous courts differently.44 
Regardless of the preferred characterisation of the Koori Court, the development of the court and its aims, 
processes and procedures need to be considered in light of the broader philosophical changes and reforms 
occurring within the criminal law.

38	 Andrew Goldsmith, Mark Israel and Kathleen Daly (eds), Crime and Justice: A Guide to Criminology (3rd ed, 2006), 
440.

39	 See Michael King, Arie Freiberg, Becky Batagol and Ross Hyams, Non-adversarial Justice (2009), 1, 21; for more 
detail see, for example, ch 2 (‘Therapeutic Jurisprudence’), ch 3 (‘Restorative Justice’), ch 4 (‘Preventative Law’), 
ch 5 (‘Creative Problem Solving’), ch 9 (‘Problem-Oriented Courts’).

40	 For detailed work on Indigenous courts, see Elena Marchetti and Kathleen Daly, ‘Indigenous Sentencing Courts: 
Towards a Theoretical and Jurisprudential Model’ (2007) 29 Sydney Law Review 415; Elena Marchetti and Kathleen 
Daly, Indigenous Courts and Justice Practices in Australia, Trends and Issues in Crime and Criminal Justice 277 
(2004); Law Reform Commission of Western Australia, Aboriginal Customary Laws, Discussion Paper (2005), 
142–157 (‘Aboriginal Courts’).

41	 See Arie Freiberg, ‘Problem-Oriented Courts: Innovative Solutions to Intractable Problems?’ (2001) 11 Journal of 
Judicial Administration 8, 8–9.

42	 King et al (2009), above n 39, 178.

43	 Ibid; see also Arie Freiberg, ‘Problem-Oriented Courts: An Update’ (2005) 14 Journal of Judicial Administration 
196.

44	 See Marchetti and Daly (2007), above n 40; see also, Auty (2006), above n 35; Mark Harris, ‘The Koori Court and 
the Promise of Therapeutic Jurisprudence’ (2006) 1 eLaw Journal (Special Series) 129 <https://elaw.murdoch.edu.
au/archives/issues/special/the_koori_court.pdf>; Law Reform Commission of Western Australia (2005), above n 
40, 145–146.
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Chapter 3 
The Koori Court of Victoria

Establishment of the Koori Court
Unlike Indigenous courts in other jurisdictions, the Koori Court was established by specific legislation: the 
Magistrates’ Court (Koori Court) Act 2002 (Vic) (‘the Koori Court Act’).45 The provisions of the Koori Court Act, 
which have been incorporated in the Magistrates’ Court Act 1989 (Vic),46 provide for the formation of the 
Koori Court, its jurisdiction and elements of its procedure, with the aim of

ensuring greater participation of the Aboriginal Community in the sentencing process of the Magistrates’ 

Court through the role to be played in that process by the Aboriginal elder or respected person and others’.47

Initially established on a pilot basis,48 the first Koori Court commenced sittings on 7 October 2002 as 
a division of the Shepparton Magistrates’ Court.49 Following extensive consultation with stakeholders, 
Shepparton was chosen as the site of the first pilot, because of the ‘alarming statistics’ relating to Indigenous 
offending in the region and the availability of community support services.50 Nearly six months later, on 
1 April 2003, a pilot court in Broadmeadows commenced operation.51 After an evaluation commissioned by 
the Victorian Department of Justice determined that the pilot programs in Shepparton and Broadmeadows 
had been a ‘resounding success’ in relation to ‘virtually all of the [court’s] stated aims’,52 the sunset clause 
preventing the Koori Court from operating beyond 30 June 2005 was repealed.53 Although the Harris 

45	 Other jurisdictions operate Indigenous courts under general sentencing provisions, although some jurisdictions, 
for example South Australia and New South Wales, have subsequently recognised their Indigenous courts in 
legislation: Criminal Law (Sentencing Act) 1988 (SA) s 9C; Criminal Procedure Regulation 2010 (NSW) pt 6, 
Criminal Procedure Act 1986 (NSW) pt 4, ch 7.

46	 Magistrates’ Court Act 1989 (Vic) ss 4D–4G; see also ss 3(1), 3A, 16(1A)(e)–(f), 17A.

47	 Magistrates’ Court (Koori Court) Act 2002 (Vic) s 1.

48	 Magistrates’ Court (Koori Court) Act 2002 (Vic) ss 2(2), 2(3), 10.

49	 Department of Justice, Victoria, ‘A Sentencing Conversation’: Evaluation of the Koori Courts Pilot Program, October 
2002–October 2004 (written for the Department of Justice by Mark Harris) (2006), 19.

50	 Victoria, Parliamentary Debates, Legislative Council, 29 May 2002, 1282 (Justin Madden); Victoria, Parliamentary 
Debates, Legislative Assembly, 24 April 2002, 1129 (Rob Hulls).

51	 Department of Justice, Victoria (2006), above n 49, 20.

52	 Ibid 8; see further Recommendation 1 (repeal of sunset clause), 9.

53	 Courts Legislation (Miscellaneous Amendments) Act 2005 (Vic) s 9.
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evaluation contained some methodological limitations and has been criticised subsequently,54 a number 
of members of parliament referred to the evaluation findings in supporting the repeal of the sun-setting 
provisions.55 Others referred to their own experiences in visiting or contacting the pilot courts.56 The 
legislation providing for the continued operation of the Koori Court was unopposed.

Koori Courts now also operate in Warrnambool, Mildura, Latrobe Valley, Bairnsdale and Swan Hill.57 The 
Warrnambool court operates as a circuit court, with sittings held on a rotational basis between Portland, 
Hamilton and the court headquarters in Warrnambool.58 Other Koori Courts have also been established, 
including two Children’s Courts59 located in Melbourne and Mildura (which have been the subject of 
recent evaluations),60 and a County Court in Latrobe Valley.61 This paper, however, is limited in scope to a 
consideration of the Koori Court Division of the Magistrates’ Court.

Jurisdiction
For the Koori Court Division of the Magistrates’ Court to hear a matter:

•	 the accused must be an ‘Aborigine’;

•	 the offence must be of a particular type;

•	 the accused must plead guilty, or intend to plead guilty, to the offence; and

•	 the accused must consent to the matter being heard by the Koori Court.62

54	 Harris’s findings as to the recidivism rate of persons appearing before the Koori Court have been criticised on 
the basis that he counted ‘court files rather than individual defendants’, used inadequate follow-up periods and 
employed an ‘inappropriate comparison group’: Jacqueline Fitzgerald, Does Circle Sentencing Reduce Aboriginal 
Offending?, Crime and Justice Bulletin 115 (2008), 2; Marchetti and Daly (2007), above n 40, 419 (fn 5); see further 
King et al (2009), above n 39, 182–183.

55	 For debates concerning the Courts Legislation (Miscellaneous Amendments) Bill 2005 (Vic), see Victoria, 
Parliamentary Debates, Legislative Assembly, 19 May 2005, 1240–1241 (Rob Hulls); 15 June 2005, 1696 (Bruce 
Mildenhall), 1698 (Elizabeth Powell), 1700 (Lisa Neville), 1701 (William Sykes), 1702 (Elizabeth Beattie), 1703 
(Rob Hulls); Victoria, Parliamentary Debates, Legislative Council, 16 June 2005, 1499 (Justin Madden); 1560 (Jenny 
Mikakos).

56	 Victoria, Parliamentary Debates, Legislative Assembly, 15 June 2005, 1694 (Peter Ryan), 1697–1698 (Elizabeth 
Powell), 1700 (William Sykes); Victoria, Parliamentary Debates, Legislative Council, 16 June 2005, 1558 (William 
Baxter), 1559 (Jenny Mikakos), 1561 (Dianne Hadden).

57	 Department of Justice, Victoria, ‘Koori Court – A Defendant’s Guide’, Brochure (2008).

58	 Department of Justice, Victoria, ‘Overview of the Koori Court’, Brochure (2006).

59	 Children, Youth and Families Act 2005 (Vic) ss 504(3)(c), 517–520.

60	 See for example, Allan Borowski, ‘Evaluating the Children’s Koori Court of Victoria: Some Key Findings’ (Paper 
presented at the Australian Institute of Criminology Occasional Seminar, 15 March 2010).

61	 County Court Act 1958 (Vic) ss 4A–4G; see further Department of Justice, Victoria Koori Court (9 September 
2010) <www.justice.vic.gov.au/wps/wcm/connect/justlib/doj+internet/home/courts/victorian+courts/justice+-
+koori+court> .

62	 Magistrates’ Court Act 1989 (Vic) s 4F(1). If the accused does not plead guilty or does not intend to plead guilty, 
the Koori Court may also hear the matter if the accused intends to consent to the adjournment of the proceeding 
to enable participation in a diversion program: Magistrates’ Court Act 1989 (Vic) s 4F(1)(c).
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Indigenous Status

The accused must affirm that they are an ‘Aborigine’ within the legislative definition of the term, namely, 
they must be a descendent of an Aboriginal person, they must identify as an Aboriginal person and an 
Aboriginal community must accept them as an Aboriginal person.63 Confirming the Indigenous background 
of an accused person is an important prerequisite to a Koori Court hearing, otherwise it has been said that 
the court and its processes would mean very little to the accused.64

Offence Type

The Koori Court can hear all offences able to be heard in the Magistrates’ Court,65 with the exception of 
sexual offences,66 contraventions of family violence intervention orders67 and contraventions of stalking 
intervention orders.68

The Koori Court also has jurisdiction to deal with a breach of a sentencing order that it has made (for 
example, a breach of a suspended sentence or community-based order). This includes the power to 
deal with relevant offences constituted by a breach (for example, an offence constituted by breaching a 
community-based order) and applications to vary orders that the court has made.69

Sexual offences and contraventions of family violence intervention orders were initially excluded from 
the jurisdiction of the Koori Court because of the sensitivity and complexity of matters involved, the 
services required, the need to protect Elders from potentially compromising and conflicted situations and 
concern about broader community backlash if sentencing outcomes were perceived to be too ‘lenient’.70 
The exclusion of these offences was largely ‘[a]t the insistence of Aboriginal negotiators and community 
groups’.71 Contraventions of stalking intervention orders were excluded in 2008.72

During its visit to the Broadmeadows Koori Court, the Council observed the practical consequences of 
excluding intervention order contraventions. An accused person, subject to several charges including a 
contravention of an intervention order, appeared before the Koori Court. In light of the intervention order 
charge, the magistrate adjourned the matter for that charge to be heard by the same magistrate, literally in 
the courtroom next door, in the mainstream Magistrates’ Court. The magistrate indicated that after hearing 
the intervention order charge in the mainstream court, she would hear the remaining charges back in the 
Koori Court.73

63	 Magistrates’ Court Act 1989 (Vic) s 3(1). The accused must complete a ‘Confirmation of Aboriginality or 
Torres Strait Islander Descent’ form: see Department of Justice, Victoria, ‘Koori Court – Information for Legal 
Representatives’, Brochure (2008).

64	 Meeting with Broadmeadows Koori Court staff (23 July 2010).

65	 Magistrates’ Court Act 1989 (Vic) s 25.

66	 Magistrates’ Court Act 1989 (Vic) s 4F(1)(b)(i). ‘Sexual offences’ are defined in the Sentencing Act 1991 (Vic) ss 
6B(1), sch 1, cl 1.

67	 Magistrates’ Court Act 1989 (Vic) s 4F(1)(b)(ii). Contraventions of family violence intervention orders and safety 
notices under the Family Violence Protection Act 2008 (Vic) are excluded, as are offences arising out of the conduct 
that constituted the contravention.

68	 Magistrates’ Court Act 1989 (Vic) s 4F(1)(b)(iii). The Koori Court is precluded from hearing contraventions of 
intervention orders under the Stalking Intervention Orders Act 2008 (Vic), as well as offences arising out of the 
same conduct that constituted the contravention.

69	 Magistrates’ Court Act 1989 (Vic) s 4E(b).

70	 See Victoria, Parliamentary Debates, Legislative Council, 29 May 2002, 1284 (Justin Madden); Victoria, Parliamentary 
Debates, Legislative Assembly, 24 April 2002, 1131 (Rob Hulls); Marchetti and Daly (2007), above n 40, 422; 
Department of Justice, Victoria (2006), above n 49, 125–126.

71	 Auty and Briggs (2004), above n 4, 23.

72	 Stalking Intervention Orders Act 2008 (Vic) s 79(b).

73	 Observations from visit to Broadmeadows Koori Court (23 July 2010).
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Guilty Plea

For the Koori Court to have jurisdiction over a matter, the accused must plead guilty, intend to plead 
guilty or intend to consent to an adjournment to participate in a diversion program.74 The Koori Court 
therefore operates as a sentencing court. Requiring a guilty plea has been described as a crucial part of 
the rehabilitative process, functioning as ‘an admission [by the accused] of the fact that they need help’.75

Consent

The accused must also consent to their matter being dealt with by the Koori Court. Generally, the accused 
will request that they be tried in the Koori Court or be advised to do so by their legal representative. 
Registrars of the Magistrates’ Court may also inform persons who identify as Indigenous before the court 
of the option to appear before the Koori Court.76

Aims
The Koori Court was established to fulfil several criminal justice and community building purposes. The 
objectives were identified by the Attorney-General in introducing the Bill to establish the court,77 and 
supplemented by information about the court set out on the Department of Justice website.78

The criminal justice objectives of the court include:

•	 reducing Indigenous over-representation in custody by directing Indigenous offenders away from 
prison, through the use of alternative sentencing options;

•	 decreasing the rate of offending and reoffending;

•	 decreasing the number of accused persons failing to appear in court;

•	 reducing the number of breached court orders;

•	 incorporating Indigenous people in the sentencing process; and

•	 creating a more accessible, culturally appropriate and comprehensible criminal justice system, with 
and for Indigenous people.

74	 Magistrates’ Court Act 1989 (Vic) s 4F(1)(c).

75	 Victoria, Parliamentary Debates, Legislative Assembly, 28 May 2002, 1690 (Peter Ryan).

76	 Meeting with Broadmeadows Koori Court staff (23 July 2010).

77	 Victoria, Parliamentary Debates, Legislative Assembly, 24 April 2002, 1131 (Rob Hulls); see further 1128–1132 (Rob 
Hulls).

78	 See Department of Justice, Victoria (2010), above n 61, and the following publications: Department of Justice, 
Victoria (2006), above n 58; Department of Justice, Victoria, Koori Court – FAQs (9 September 2010) <www.justice.
vic.gov.au/wps/wcm/connect/justlib/doj+internet/home/cour ts/victorian+courts/justice+-+koori+court+-
+faqs>; Department of Justice, Victoria (2008), above n 57; Department of Justice, Victoria (2008), above n 63.
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The community building aims of the court include:

•	 developing culturally relevant and responsive court processes and outcomes;

•	 increasing positive Koori participation in the criminal justice system, including in sentencing and 
corrections processes;

•	 enhancing the understanding of the accused and the Koori community in the criminal justice system 
and in required standards of behaviour; and

•	 increasing the accountability of the accused in relation to crimes committed.

The objectives of the Koori Court originated in the recommendations of the Royal Commission and the 
agreements developed to implement those recommendations. The purpose of this report is not to formally 
evaluate the extent to which those objectives have been met. However, the aims of the Koori Court 
provide a useful context for the sentencing data contained in this report.

Various practices and procedures have been set up to achieve the above aims. Many of these have problem-
solving, therapeutic and restorative overtones.79

Practices and Procedures Addressing Court Aims

A Culturally Relevant, Comprehensible and Inclusive Court Process

In order to further these aims, the Koori Court legislation prescribes some procedural matters: the Koori 
Court must operate with minimal technicality and formality, taking the time necessary to determine the 
matter in a manner that is comprehensible to the accused, the accused person’s family and Indigenous 
persons present at the hearing.80

The legislation, however, does not detail how these operational requirements are to be undertaken. 
Procedural matters are largely left to each Koori Court and the presiding magistrates,81 enabling each 
court to tailor its processes to suit its local Koori community and its particular location.82 It follows that 
although Koori Courts are fairly consistent in their operation, no two courts operate in exactly the same 
manner. It was for this reason that the Council visited both the Broadmeadows and Shepparton Koori 
Courts in preparing this report.83 These visits were particularly useful in clarifying Koori Court practices 
and procedures.

79	 See King et al (2009), above n 39, 178.

80	 Magistrates’ Court Act 1989 (Vic) s 4D(4), (5).

81	 Magistrates’ Court Act 1989 (Vic) ss 4D(6), 16(1A)(e).

82	 Bridget McAsey, ‘A Critical Evaluation of the Koori Court Division of the Victorian Magistrates’ Court’ (2005) 
10(2) Deakin Law Review 654, 655.

83	 Visits to Broadmeadows Koori Court (23 July 2010 and 1 September 2010); Visit to Shepparton Koori Court 
(10 September 2010).
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The Courtroom

Koori courtrooms are constructed in a culturally respectful manner – three flags (Indigenous, Torres Strait 
Islander and Australian) are prominently displayed, courtroom walls are furnished with Indigenous art and 
each hearing commences with recognition that a smoking ceremony (a ‘practice to purify and cleanse a site 
and its inhabitants’)84 was conducted prior to the operation of the court.85

Koori Courts lack the ‘familiar ceremonial dimensions’ of other courts.86 Pursuant to the legislative 
requirement that the court operate with minimum formality, Koori Court proceedings are ordinarily 
conducted around an oval table,87 with the magistrate sitting at the same level as all other participants.88 
The use of an oval table, rather than an elevated bench, is intended to create a less intimidating court 
environment and to assist those seated around the table to participate in a ‘sentencing conversation’, rather 
than an adversarial contest.89

Roles and Seating Arrangements

The magistrate, who generally has a long history of involvement with Indigenous matters (and who 
undertakes cultural awareness training in preparation for their role),90 is joined at the oval table by Elders 
and Respected People, a Koori Court Officer, a community corrections officer, a police prosecutor, the 
defence lawyer, the accused and family members or supporters of the accused.

Figure 1:	 Koori Court seating arrangements

Elder/Respected Person Elder/Respected Person

Accused

Defence Lawyer

Koori Court Officer

Prosecutor

Corrections Officer

Magistrate

Family/Support Person

Source: Department of Justice, Victoria, ‘Koori Court – Information for Legal Representatives’ (2008) and observations of 

the Broadmeadows and Shepparton Koori Courts.

84	 Department of Justice, Victoria (2006), above n 49, 31.

85	 Observations from visit to Broadmeadows Koori Court (23 July 2010); see further Department of Justice, Victoria 
(2006), above n 49, 31–32; McAsey (2005), above n 82, 659.

86	 Auty and Briggs (2004), above n 4, 28.

87	 Due to practical limitations, the Portland and Hamilton circuit courts do not use an oval table or have permanent 
Indigenous artwork displayed (given heritage restrictions), the court lists combine mainstream and Koori Court 
matters, and the court sits less frequently than other courts: Email Communication with Manager, Koori Courts, 
Magistrates’ Koori Court of Victoria, 3 August 2010.

88	 Observations from visit to Broadmeadows Koori Court (23 July 2010); see further Department of Justice, Victoria 
(2006), above n 49, 31; Auty and Briggs (2004), above n 4, 28.

89	 The term ‘sentencing conversation’ was used by Harris in the title of his evaluation: ‘A Sentencing Conversation’: 
Evaluation of the Koori Courts Pilot Program, October 2002–October 2004, Department of Justice, Victoria (2006), 
above n 49. Harris drew the title from a comment made by the inaugural Magistrate of the Shepparton Koori 
Court, Dr Kate Auty, who was said to be ‘emphasizing the manner in which the traditional mode of operation of 
the Magistrates’ Courts has been radically transformed’: Department of Justice, Victoria (2006), above n 49, 14.

90	 Meeting with Broadmeadows Koori Court staff (23 July 2010); Meeting with Deputy Chief Magistrate Popovic, 
Coordinating Magistrate of the Koori Court (2 September 2010).
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It is the role of the magistrate to facilitate the ‘sentencing conversation’ and to determine the appropriate 
sentence to be imposed. While magistrates retain the discretion to determine sentencing outcomes, in 
arriving at their decision, the magistrate may take into account the submissions of Elders and Respected 
People and other relevant parties.91

An Elder or Respected Person sits on either side of the magistrate92 – conferring cultural legitimacy and 
‘moral authority’ on the proceedings,93 and ‘send[ing] the message’ to accused persons that their offending 
behaviour is not acceptable under Indigenous or non-Indigenous laws.94 The positioning of the Elders and 
Respected People also reflects the important role they play in assisting the court, and functions as a 
recognition of their status within the criminal justice system.95 Elders and Respected People assist the court 
by providing information and advice on cultural and community matters – contextualising the accused 
person’s behaviour and helping the magistrate to understand the reasons underlying the offending.96 Elders 
and Respected People also provide encouragement and advice to the accused,97 and ensure that the accused 
is respectful of Koori Court processes.98

The involvement of Elders and Respected People is thought to help accused persons to properly engage 
with the proceedings and to share their story (which may involve disclosing highly personal and sensitive 
details; for example, an accused person may disclose for the first time alcohol addiction or a history of being 
sexually abused).99 Their inclusion may also engender a greater sense of community involvement in and 
ownership of the sentencing process and have the indirect benefit of reinforcing the authority and status of 
Elders and Respected People in the Indigenous community.100

The Koori Court Officer sits between an Elder or Respected Person and the accused person’s family 
member or supporter. The inclusion of the Koori Court Officer, like the role of Elder and Respected Person, 
is prescribed in the legislation establishing the court,101 ensuring the incorporation of ‘Aboriginal knowledge, 
skills, values, cultural beliefs and practices’ in the hearing process.102 In sentencing an accused person, the 
magistrate may consider statements made by the Koori Court Officer.103

It is the role of the Koori Court Officer to liaise with accused persons, their solicitors and community service 
providers, make enquiries so that they can provide information and assistance to the magistrate and Elders 

91	 Magistrates’ Court Act 1989 (Vic) s 4G(2), (3); see further below Chapter 4 ‘Sentencing in the Koori Court’.

92	 Generally, two Elders or Respected People are involved in each sitting: observations from visit to Broadmeadows 
Koori Court (23 July 2010) and visit to Shepparton Koori Court (10 September 2010).

93	 Victorian Aboriginal Legal Service Co-operative, ‘In Search of Justice in Family Violence’: Exploring Alternative Justice 
Responses in the Victorian Indigenous Australian Community (2005); Gerard Bryant, ‘Koori Court, Shepparton 
Victoria’ (2008) 7(7) Indigenous Law Bulletin 19, 21.

94	 Department of Justice, Victoria (2010), above n 61; Victoria, Parliamentary Debates, Legislative Council, 29 May 
2002, 1283 (Justin Madden); Department of Justice, Victoria (2006), above n 58.

95	 See Department of Justice, Victoria (2006), above n 49, 15.

96	 Department of Justice, Victoria (2010), above n 61; Victoria, Parliamentary Debates, Legislative Assembly, 24 April 
2002, 1129–1130 (Rob Hulls).

97	 Examples of this were observed during visits to both the Broadmeadows Koori Court (23 July 2010) and 
Shepparton Koori Court (10 September 2010).

98	 The Council observed an example of this in the Broadmeadows Koori Court (23 July 2010); see further 
Department of Justice, Victoria (2006), above n 49, 28–29.

99	 Meeting with Broadmeadows Koori Court staff (23 July 2010).

100	 Auty and Briggs (2004), above n 4, 19; Harris (2006), above n 44, 139; Bryant (2007), above n 93, 21.

101	 Magistrates’ Court Act 1989 (Vic) s 4G(2) (statements made by Elders, Respected People and Koori Court 
Officers may be considered by the magistrate in sentencing determinations); s 17A (selection of Elders and 
Respected People); s 3 (definitions of Elder, Respected Person and Koori Court Officer).

102	 Victoria, Parliamentary Debates, Legislative Assembly, 24 April 2002, 1128 (Rob Hulls).

103	 Magistrates’ Court Act 1989 (Vic) s 4G(3)(a).
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and Respected People (for example, on the kinship of the accused) and set court rosters for Elders and 
Respected People, ensuring, where possible, that there are no conflicts of interest.104

The accused is also an active participant in the court process. Unlike in traditional proceedings, where an 
accused person can largely ‘hide behind their lawyers’,105 in the Koori Court, the accused is required to take 
a more active role, answering questions, giving their account of past events106 and listening to the advice 
and encouragement of Elders and Respected Persons.107 This dynamic is assisted by seating one Elder or 
Respected Person directly opposite the accused. Positioning the accused so that they sit ‘face to face’ with 
an Elder or Respected Person is said to generate a ‘powerful dynamic’,108 shaming the accused and requiring 
them to confront the consequences of their behaviour.109

The accused is flanked on one side by their legal representative, who is typically from the Victorian Aboriginal 
Legal Service, and on the other by a member of their family, extended family or support network.110 The 
reservation of a seat at the table for a supporter of the accused is intended to make the Koori Court hearing 
less isolating and intimidating, and more culturally sensitive, than traditional court hearings.111

The corrections officer and the police prosecutor also have set positions around the table. The extent to 
which these officers are involved in the ‘sentencing conversation’ and interact with the accused appears to 
vary significantly between different venues of the court.112

As with the mainstream Magistrates’ Court, victims may attend the hearing and may provide the court 
with a victim impact statement.113 Statements and reports made by a victim may be taken into account by a 
magistrate in sentencing decisions.114 Members of the public are also free to view the proceedings.

Order of Proceedings

The Koori Court process differs from traditional court proceedings in its emphasis on informality, flexibility 
and the incorporation of Indigenous knowledge and culture. The manner in which a Koori Court hearing is 
conducted may vary depending on the location of the court and the magistrate presiding.115 Generally, sittings 
commence with the magistrate entering the courtroom alongside the Elders and Respected Persons. The 
traditional formalities of bowing and rising for the magistrate are generally not observed. After all parties 
have taken their allocated positions at the oval table, the magistrate typically acknowledges the traditional 
owners of the land and draws attention to the uniqueness of the Koori Court, both in its physical features 

104	 Meeting with Broadmeadows Koori Court staff (23 July 2010); Department of Justice, Victoria (2010), above n 61; 
Auty and Briggs (2004), above n 4, 26–27.

105	 Rob Hulls, ‘Koori Courts Help Cut Repeat Offences’, The Australian, 16 May 2008; Meeting with Broadmeadows 
Koori Court staff (23 July 2010).

106	 Department of Justice, Victoria (2006), above n 49, 14.

107	 Examples of this were observed during visits to the Broadmeadows Koori Court (23 July 2010) and the 
Shepparton Koori Court (10 September 2010).

108	 Auty and Briggs (2004), above n 4, 28.

109	 Meeting with Broadmeadows Koori Court staff (23 July 2010); see further Marchetti and Daly (2007), above n 
40, 437; McAsey (2005), above n 82.

110	 See further Auty and Briggs (2004), above n 4, 29.

111	 Meeting with Broadmeadows Koori Court staff (23 July 2010).

112	 Department of Justice, Victoria (2006), above n 49, 52; Observations from visits to Broadmeadows Koori Court 
(23 July 2010) and Shepparton Koori Court (10 September 2010).

113	 See Victims’ Charter Act 2006 (Vic) ss 11, 13.

114	 Magistrates’ Court Act 1989 (Vic) s 4G(3)(d).

115	 This section is largely based on the Council’s observations of the Broadmeadows Koori Court (23 July 2010). 
Shepparton Koori Court processes varied slightly (10 September 2010). For further detail on process see 
Department of Justice, Victoria (2006), above n 49, 25–31; Auty (2006), above n 35, 118–120; Auty and Briggs 
(2004), above n 4, 28–33.
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(for example, in the presence of the oval table, Indigenous artwork and the three flags) and the nature 
of its processes. The important role played by the Elders and Respected Persons in the proceedings is 
recognised by the magistrate, and the Elders and Respected Persons at the table are given time to introduce 
themselves, including the Nation to which they belong. Other parties at the table, including the Koori Court 
Officer, the accused and the supporter of the accused, are also introduced.

What follows is a series of ‘conversations’ between participants. Everyone at the table is given the opportunity 
to contribute, interrupting the ‘usual linear progression’ of sentencing hearings.116 Elders (referred to during 
the proceedings as ‘Aunty’ or ‘Uncle’) and Respected Persons talk directly to the accused, sharing advice and 
encouragement.117 The accused may be required to respond directly to questions posed by the magistrate 
and the Elders and Respected People. The accused and supporters of the accused are also offered the 
opportunity to provide their perspective on events.

Given the active involvement of the accused, Elders and Respected People and other participants in the 
proceedings, Koori Court hearings are likely to be more personal, confronting and intrusive for an accused 
person than mainstream processes.118 This could be particularly so in regional areas, where Elders and 
Respected People are likely to know the accused, the family of the accused and their background.119 Court 
processes may also be more time and resource intensive than mainstream proceedings. Pursuant to the 
provision that the court operate with ‘as much expedition’ as the legislation and proper consideration of 
the matters require,120 participants are given the opportunity to contribute to the ‘sentencing conversation’, 
without being rushed for time.121

By dispensing with many of the formalities of adversarial proceedings (such as the use of legalistic language, 
the etiquette of bowing and rising for a magistrate and strict adherence to courtroom protocol, including 
the order and nature of proceedings),122 the Koori Court model aims to alleviate some of the disadvantages 
facing Indigenous accused that were recognised by the Royal Commission. The Royal Commission found 
that traditional court processes were alienating, incomprehensible and intimidating for many Indigenous 
people.123 The Royal Commission also reported that adversarial proceedings are often perceived by 
Indigenous people as dismissive of Indigenous voices and Indigenous culture and as ‘loaded against them’.124 
By establishing the roles of Elders and Respected Persons and the Koori Court Officer, and by enabling the 
accused, family members of the accused and members of the community to be involved in the process and 
to have ‘a voice’,125 the Koori Court aims to provide a more culturally relevant, comprehensive and inclusive 
sentencing process, with ‘greater participation of the Aboriginal Community’.126

116	 Auty (2006), above n 35, 120.

117	 Examples of this were observed during visits to both the Broadmeadows Koori Court (23 July 2010) and 
Shepparton Koori Court (10 September 2010).

118	 Meetings with Broadmeadows Koori Court staff (23 July 2010 and 1 September 2010); Visit to Shepparton Koori 
Court (10 September 2010); see further Marchetti and Daly (2007), above n 40, 437.

119	 Meeting with Shepparton Koori Court staff (10 September 2010); see also Harris (2006), above n 44, 136–137.

120	 Magistrates’ Court Act 1989 (Vic) s 4D(4).

121	 See further Department of Justice, Victoria (2006), above n 49, 31–32; Jelena Popovic, ‘Court Process and 
Therapeutic Jurisprudence: Have We Thrown the Baby Out with the Bathwater?’ (2006) 1 eLaw Journal (Special 
Series) 60, 74–75 <https://elaw.murdoch.edu.au/archives/issues/special/court_process.pdf>; Auty (2006), above 
n 35, 120–121.

122	 See further Department of Justice, Victoria (2010), above n 61.

123	 Commonwealth (1991), above n 8, vol 3, ch 22.4.

124	 Ibid vol 3, [22.4.2].

125	 Meeting with Broadmeadows Koori Court staff (23 July 2010); Auty (2006), above n 35, 121.

126	 Magistrates’ Court (Koori Court) Act 2002 (Vic) s 1.
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Chapter 4 
Sentencing in the Koori Court

Approach to Sentencing in the Koori Court
This chapter examines the approach taken to sentencing in the Koori Court, the profiles of those sentenced, 
the offences heard and the distribution of sentencing outcomes. Where possible, comparisons are made 
between Koori Court data and mainstream Magistrates’ Court data.

The sentencing options available in the Koori Court, and the purposes, factors and principles upon which 
sentences are imposed, remain the same as those in the mainstream Magistrates’ Court. However, the 
exercise of sentencing discretion by magistrates in the Koori Court must be understood within the broader 
context in which the court was established.

The Koori Court was established as one of a suite of measures to address the disproportionate number of 
Indigenous people in prisons recognised by the Royal Commission. The Royal Commission found that the 
over-representation of Indigenous people in custody was largely a consequence of profound Indigenous 
social, economic and cultural disadvantage. The Council’s analysis of those sentenced in the Koori Court 
from 2004–05 to 2009–10 reflects this disadvantage, with a high proportion of those sentenced recorded 
as unemployed and as having received minimal education. Given the striking correlation found by the Royal 
Commission between socio-economic disadvantage and Indigenous conflict with the criminal law, the Koori 
Court was developed with the objective of addressing the factors of disadvantage underlying offending 
behaviour, rather than just the offending behaviour itself.

Before examining the profile of those sentenced in the Koori Court, the offences heard and the distribution 
of sentencing outcomes, the approach taken to sentencing in the Koori Court must be given consideration.

Determination of Sentence

The sentencing orders that can be imposed on an accused person appearing before the Koori Court, the 
purposes and principles of sentencing and the factors that may be taken into account by magistrates in 
determining sentence are the same as those available in the mainstream Magistrates’ Court.

As in the mainstream Magistrates’ Court, sentencing options include adjourned undertakings, fines, 
community-based orders, suspended sentences, intensive correction orders and imprisonment. In 
determining the appropriate sentencing order, the court must take into account the purposes and principles 
of sentencing, as well as the range of specific factors relating to the offence, the offender and the victim.
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The purposes for which a sentence may be imposed in all courts, including the Koori Court, are set out in 
Section 5(1) of the Sentencing Act 1991 (Vic). Purposes include the punishment of the offender, deterrence of 
either the offender or others from committing similar offences, rehabilitation of the offender, denunciation 
by the court of the offender’s conduct and protection of the community.127 The weight to be attached to 
each purpose depends upon the particular circumstances of each case.

Section 5(2) of the Sentencing Act 1991 (Vic) sets out the factors a sentencing court must take into account 
in imposing a sentence. A court must have regard to the sentencing factors that are present in a particular 
case in determining the nature and length of the sentencing order that will appropriately give effect to 
the purposes of sentencing for which the sentence is to be imposed. The sentencing factors include the 
statutory maximum penalty prescribed for the offence, current sentencing practices, the nature and gravity 
of the offence, the offender’s degree of responsibility for the offence, the previous character of the offender 
(including prior offences) and any aggravating or mitigating circumstances.

Among these factors, it is critical to consider the effect of prior convictions in the sentencing of Indigenous 
offenders. The high number of Indigenous offenders with prior offences and the significant impact of prior 
offences on Indigenous sentencing outcomes were of particular concern to the Royal Commission.128 These 
findings are at least partly supported by research undertaken by Snowball and Weatherburn.129 Where 
severe sentences, such as imprisonment, are imposed on Koori Court offenders, it is likely that prior 
offences play a significant role.130 This is a particularly important issue, given that a central objective behind 
the establishment of the Koori Court is to direct Indigenous offenders away from prison through the use 
of alternative sentencing options. The research on the influence of prior convictions and the relationship 
between prior convictions and sentencing outcomes in the Koori Court is examined later in this report.

The emphasis on using imprisonment as a sanction of last resort is not exclusive to the Koori Court. Among 
the principles that must be considered in determining the appropriate sentencing order is the principle of 
parsimony, which requires the mainstream Magistrates’ Court, including its Koori Court Division, to impose 
the least severe sentence required to meet the purposes for which the sentence is being imposed.131 
As prescribed by the Sentencing Act 1991 (Vic), a court ‘must not impose a sentence that involves the 
confinement of the offender unless it considers that the purpose or purposes for which the sentence is 
imposed cannot be achieved by a sentence that does not involve the confinement of the offender’.132

In both the Koori and mainstream Magistrates’ Court, Indigenous identity ‘is not a basis for discrimination in 
the sentencing process’.133 The factors and principles of sentencing to be applied are the same regardless of 
an offender’s ethnicity;134 however, ‘that does not mean the sentencing court should ignore those facts which 
exist by reason of the offender’s membership of such a group’.135 As stated by Eames JA in R v Fuller-Cust:

127	 Sentencing Act 1991 (Vic) s 5(1).

128	 See Commonwealth (1991), above n 8, vol 3, [22.1.5], [22.3].

129	 Lucy Snowball and Don Weatherburn, Indigenous Over-Representation in Prison: The Role of Offender Characteristics, 
Crime and Justice Bulletin 99 (2006).

130	 Meeting with Deputy Chief Magistrate Popovic, Coordinating Magistrate of the Koori Court (2 September 2010); 
Meeting with Broadmeadows Koori Court staff (23 July 2010).

131	 Sentencing Act 1991 (Vic) s 5(3); see further Richard Fox and Arie Freiberg, Sentencing: State and Federal Law in 
Victoria (2nd ed, 1999), 186, [3.203].

132	 Sentencing Act 1991 (Vic) s 5(4).

133	 R v Fuller-Cust (2002) 6 VR 496, 520 (Eames, JA); R v Rogers and Murray (1989) 44 A Crim R 301, 307; see further 
Thalia Anthony, Sentencing Indigenous Offenders, Indigenous Justice Clearinghouse Brief 7 (2010).

134	 Neal v The Queen (1982) 149 CLR 305, 326 (Brennan J); DPP v Terrick [2009] VSCA 220 (Unreported, Maxwell 
P, Redlich JA and Robson AJA, 2 October 2009), [46]; see further Judicial College of Victoria, Victorian Sentencing 
Manual (2005–) (27 September 2010) <www.justice.vic.gov.au/emanuals/VSM/default.htm> [10.5.3].

135	 R v Fernando (1992) 76 A Crim R 58, 62 (Wood J); DPP v Terrick [2009] VSCA 220 (Unreported, Maxwell P, Redlich 
JA and Robson AJA, 2 October 2009), [46]; see further Judicial College of Victoria (2005–), above n 134, [10.5.3].
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To ignore factors personal to the applicant, and his history, in which his Aboriginality was a factor, and to 

ignore his perception of the impact on his life of his Aboriginality, would be to sentence him as someone 

other than himself.136

It is not Indigenous identity in and of itself but the factors associated with Indigenous identity that may be 
taken into account where relevant.137 In particular, ‘the social and economic disadvantages often faced in 
Indigenous communities are powerful considerations’.138

As in the mainstream Magistrates’ Court, the magistrate retains responsibility for sentencing. However, 
in determining the appropriate sentence to be imposed, a Koori Court magistrate may take into account 
statements made by an Indigenous Elder or Respected Person.139 This reflects acknowledgement of the 
stated aim of achieving more culturally relevant and inclusive court processes and outcomes. The magistrate 
may also be assisted by the submissions of relevant parties, including family members of the accused, the 
victim, the Koori Court Officer, community corrections officers and health service providers.140 While parties 
are granted the opportunity to contribute, the magistrate is not required to take into account the statements 
and submissions made. The discretion to determine a sentence is left entirely in the magistrate’s hands.141

In practice, Elders and Respected People do not generally engage with the magistrate directly on the 
appropriateness of sentencing options, but are instead involved in the gathering and provision of information, 
including cultural information, that may inform the magistrate’s exercise of discretion.142

The need to separate sentencing responsibility from the role undertaken by Elders and Respected People 
arose from concerns raised by Indigenous communities prior to the establishment of the Koori Court. 
Concern was expressed that any direct involvement in determining sentencing type and length could create 
difficulties for Elders and Respected People in their communities, for example, exposing them to the risk 
of blame and ‘payback’ where the sentences imposed were considered too harsh.143 To this end, when 
announcing an accused person’s sentence, magistrates of the Broadmeadows Court were observed to 
indicate that the determination was their own.144

Supervised and ‘Meaningful’ Sentencing Outcomes

While sentencing options in the Koori Court are the same as in the mainstream Magistrates’ Court, the 
sentencing profile of accused persons appearing before the Koori Court must be evaluated in light of 
the court’s emphasis on case-managed145 and ‘meaningful’ sentencing outcomes.146 Anecdotal evidence 

136	 R v Fuller-Cust (2002) 6 VR 496, 520 (Eames JA). Note that Eames JA dissented as to result.

137	 R v Fuller-Cust (2002) 6 VR 496, 520 (Eames JA).

138	 DPP v Terrick [2009] VSCA 220 (Unreported, Maxwell P, Redlich JA and Robson AJA, 2 October 2009), [50]; see further 
the ‘long history’ of Australian courts taking into account Indigenous disadvantage: Anthony (2010), above n 133, 2.

139	 Magistrates’ Court Act 1989 (Vic) s 4G(2).

140	 Magistrates’ Court Act 1989 (Vic) s 4G(3).

141	 In contrast, Indigenous courts in Queensland must have regard to submissions made by Community Justice 
Group (CJG) representatives, who are members of ‘good standing’ in the offender’s community: see Penalties 
and Sentences Act 1992 (Qld) ss 4, 9(2)(p); Aboriginal and Torres Strait Islander Communities (Justice, Land and 
Other Matters) Act 1984 (Qld) pt 4, div 1 (in particular s 20(4)); see further Law Reform Commission of Western 
Australia (2005), above n 40, 150.

142	 Observations from visit to Broadmeadows Koori Court (23 July 2010) and Shepparton Koori Court (10 
September 2010).

143	 See Auty and Briggs (2004), above n 4, 24.

144	 Observations from visit to Broadmeadows Koori Court (23 July 2010).

145	 Victoria, Parliamentary Debates, Legislative Council, 29 May 2002, 1284 (Justin Madden); Victoria, Parliamentary 
Debates, Assembly, 24 April 2002, 1131 (Rob Hulls).

146	 See Jelena Popovic, ‘Meaningless vs Meaningful Sentences: Sentencing the Unsentenceable’ (Paper presented at 
the Sentencing: Principles, Perspectives and Possibilities Conference, Canberra, 10–12 February 2006).
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suggests that Koori Court magistrates frequently defer sentencing to enable accused persons to undertake 
rehabilitative programs (such as drug and alcohol programs), engage in counselling services and obtain other 
assistance (such as accommodation and welfare).147 If the accused is aged under 25 years and consents 
to deferral, a Koori Court magistrate, like magistrates in mainstream courts, has the discretionary power 
under the Sentencing Act 1991 (Vic) to defer sentencing for a maximum period of six months.148 Where the 
power to defer sentencing is not available under the Sentencing Act 1991 (Vic) given the age of the accused, 
magistrates may use the general power of adjournment as a form of deferral.149 The deferral process 
provides magistrates with the flexibility to tailor sentencing outcomes in order to address the particular 
needs of an accused person and gives accused persons the ‘opportunity of addressing the factors that 
contributed to [their] criminal behaviour’.150

During deferral, the court plays an active role in the monitoring of the accused. In the Broadmeadows 
Court, the Koori Court Officer maintains contact with accused persons during deferral and with the 
program and service providers to whom accused persons are referred, providing cultural support and 
general assistance.151 Where possible, the Koori Court Officer will roster the same Elders and Respected 
Persons to sit at subsequent hearings of the accused, maintaining a link between the accused and those 
involved in providing them with advice and encouragement.

Magistrates are able to use the deferral process to help put accused persons in a position where they are 
able to comply with later sentencing dispositions.152 Deferral also assists magistrates in determining the most 
appropriate sentencing outcome and provides an incentive for accused persons to alter their behaviour.153 
When the accused returns to the Koori Court for sentencing at the end of the deferral period, the conduct 
and progress of the accused during their rehabilitative regime is taken into account in the determination of 
sentence.154

By having accused persons undertake rehabilitative programs during deferral, the Koori Court, with the 
cultural assistance of the Koori Court Officer and Elders and Respected People, retains control over an 
accused person’s progress and may take the accused person’s conduct into account during sentencing. By 
comparison, rehabilitative programs undertaken pursuant to sentencing dispositions, such as community-
based orders, are monitored by corrections officers, who may breach accused persons for their failure to 
comply with conditions of the order,155 with significant consequences for the accused. If an accused person 

147	 Common pre-sentencing programs used in Broadmeadows are drug and alcohol, anger management, grief and 
loss and emotional and spiritual wellbeing programs: Meetings with Broadmeadows Koori Court staff (23 July 
2010 and 1 September 2010). Accused persons may be referred to programs such as the CREDIT/Bail Support 
Program and the Court Integrated Services Program (CISP). These programs may be linked with programs 
specifically targeting Indigenous offenders.

148	 Sentencing Act 1991 (Vic) s 83A. The Council has previously recommended that the age restriction applying to the 
power to defer sentencing in the Magistrates’ Court be removed: Sentencing Advisory Council (2008), above n 7, 275 
(Recommendation 13-1). This recommendation has been incorporated in clause 21 of the Sentencing Amendment 
Bill 2010 (Vic), which was introduced 5 October 2010 and passed 7 October 2010. The Bill also proposes to increase 
the deferral period to 12 months. At the time of writing, the Bill had yet to receive Royal Assent.

149	 Sentencing Advisory Council, Driving While Disqualified or Suspended: Report (2009), [3.60]; for a general discussion 
of deferral of sentencing, see Sentencing Advisory Council (2008), above n 7, xxxii–xxxiv, 259–275.

150	 Victoria, Parliamentary Debates, Legislative Assembly, 22 April 1999, 561–562 (Rob Hulls); see further Victoria, 
Parliamentary Debates, Legislative Council, 5 May 1999, 425–426 (Louise Asher); Victoria, Parliamentary Debates, 
Legislative Council, 11 May 1999, 528–539 (Donato Nardella, John Ross, Jean McLean, Carlo Furletti, Sang Nguyen).

151	 Meeting with Broadmeadows Koori Court staff (23 July 2010).

152	 Meeting with Broadmeadows Koori Court staff (23 July 2010).

153	 Victoria, Parliamentary Debates, Legislative Council, 5 May 1999, 426 (Louise Asher).

154	 This is legislatively prescribed where the deferral power is used: Sentencing Act 1991 (Vic) s 83A(3).

155	 Failure to comply with a condition of an order may not always result in formal action for breach; see further 
Sentencing Advisory Council (2008), above n 7, 230.



S
entencing in the K

oori C
ourt

25

breaches a community-based order without reasonable excuse, for example by failing to comply with a 
condition of their order, the breach amounts to a further offence, for which the maximum penalty is a level 
10 fine (equivalent to 10 penalty units).156

For some accused persons, particularly those who are homeless, drug addicted, poor or who experience 
mental health issues, complying with the conditions of a community-based order may be particularly 
difficult.157 For example, as noted by Magistrate Popovic, ‘[i]t does not take much imagination to understand 
that it is not high on a [homeless] person’s list of priorities to attend an appointment if they need to find 
food and shelter first.’158 In such situations, requiring compliance with conditions of the community-based 
order may in fact be ‘setting [accused persons] up to fail’.159

Issues of homelessness, unemployment and drug addiction are prevalent among accused persons appearing 
before the Koori Court.160 For this reason, the court places a strong emphasis on engaging persons in 
rehabilitative programs prior to sentencing and on crafting ‘meaningful’ sentencing options generally.161 This 
is supported by the Council’s analysis of sentencing distribution.162

It follows that, while the legislation regulating the Koori Court does not prescribe substantive changes 
to sentencing law, the Koori Court data extracted need to be considered in light of the practices and 
procedures undertaken within the Koori Court, including the emphasis placed on case-managed and 
‘meaningful’ sentencing outcomes.

Increasing Use of the Koori Court
The Koori Court was first piloted in 2002 and established on a permanent basis in 2005. As the Council 
does not have reliable data from the pilot period or from the early years of the permanent court, the 
majority of Koori Court cases analysed by the Council commenced in 2007. Of the 890 cases analysed 
in this report, 876 (or 98.4%) were sentenced between 2007 and 2009; however, an additional 10 cases 
sentenced prior to 2007, and four cases sentenced in 2010,163 were also included, given the sufficiently high 
quality of data for these cases.164 The uptake of the court has slowly but steadily increased over time; for 
example, the number of people increased from 208 in 2007 to 381 in 2009.

The increase over time of the number of cases being sentenced in the Koori Court may reflect a combination 
of reasons, including but not limited to the following:

•	 an expansion in the court’s role (including an increase in number of courts, magistrates and other 
personnel, enabling a higher case-load);

•	 an increase in the number of Koori accused who are made aware of Koori Court procedures and who 
are prepared to consent to being heard by the Koori Court; and

•	 improvements in data collection on Koori Court matters.

156	 Sentencing Act 1991 (Vic) s 47.

157	 Popovic (2006), above n 146, 5–6.

158	 Ibid 18.

159	 Ibid 5.

160	 Meeting with Broadmeadows Koori Court staff (23 July 2010); Meeting with Deputy Chief Magistrate Popovic, 
Coordinating Magistrate of the Koori Court (2 September 2010). For data on the level of disadvantage of Koori 
Court accused, see below ‘Social and Economic Disadvantage’, page 28.

161	 Meeting with Broadmeadows Koori Court staff (23 July 2010); Meeting with Deputy Chief Magistrate Popovic, 
Coordinating Magistrate of the Koori Court (2 September 2010).

162	 See below ‘Distribution of Sentences’, page 32.

163	 At the time of writing, the Koori Court database had yet to finish recording all the cases sentenced during 2010.

164	 For the Council’s methodology, see Appendix 1.
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Age and Gender
Figure 2 shows the percentage of people appearing before the Koori or Magistrates’ Court by age and 
gender for the period 2004–05 to 2009–10.

Across both courts accused persons were predominantly male (71.7% in the Koori Court, 79.2% in the 
Magistrates’ Court), with the largest percentage of accused aged 20 to 24. A significantly higher percentage 
(32.1%) of males appearing before the Koori Court were aged between 20 and 24 years when compared 
to males of the same age group within the Magistrates’ Court (21.7%).

The percentage of females aged 20 to 24 years in the Koori Court (22.2%) was higher than the percentage 
of females of the same age group in the Magistrates’ Court (15.3%), and was of a similar percentage to males 
of the same age group in the Magistrates’ Court. A higher percentage of females appearing before the Koori 
Court were also aged between 30 and 39 (19%–20%) compared to males of the same age group in either 
court (11%–13%) or females in the Magistrates’ Court (12%–13%).

The percentage distribution for all remaining age groups was relatively similar across both gender and 
courts.

The higher percentage of male and female persons aged 20 to 24 facing charges in the Koori Court (as 
compared to their Magistrates’ Court counterparts) may partly reflect the fact that a higher percentage of 
Indigenous people in Victoria are younger than non-Indigenous people (Figure 3), although this does not 
completely explain why a higher percentage of female Koori Court accused are also aged between 30 and 
39 years.

Figure 2:	 Percentage of people appearing before the Koori or Magistrates’ Court, by age and gender
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Figure 3 reveals that the Indigenous population has a higher percentage aged 0 to 24 and a lower percentage 
aged 30 or above, when compared to the non-Indigenous population. The non-Indigenous population is 
more evenly distributed throughout all age groups.

Figure 3:	 Percentage distribution of Indigenous and non-Indigenous population in Victoria by age group, 
2006
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Social and Economic Disadvantage
The Royal Commission found that the over-representation of Indigenous people in custody was largely 
a consequence of profound Indigenous social, economic and cultural disadvantage.165 This disadvantage 
is reflected in the Koori Court data. Although the Koori Court database only collects two indicators of 
disadvantage, both are striking in the level of disadvantage they suggest. In the Koori Court 89.6% of accused 
persons had completed schooling to year 10 level or below (Figure 4) while 69.2% were unemployed 
(Figure 5). The number of Koori Court accused by their level of education and employment status is 
included in Appendix 2. The data support the correlation identified by the Royal Commission between 
Indigenous over-representation in custody and social and economic disadvantage, and the need for criminal 
justice initiatives that place emphasis on addressing the factors underlying criminal behaviour.166

The Magistrates’ Court data do not contain records of education or employment status. Even though no 
comparisons may be drawn between the two courts in this regard, the data are useful in shedding light on 
the factors underlying the offending behaviour of those before the Koori Court.

It is important to note that the correlation between offending behaviour and factors of socio-economic 
disadvantage, such as employment and educational status, is not limited to populations of Indigenous 
offenders. Corrections Victoria data on offenders within the Victorian prison system for the 2004–05 
to 2008–09 period display a similar pattern of disadvantage across both Indigenous and non-Indigenous 
prisoner populations.167 The data indicate that an overwhelming majority of prisoners had not finished 
secondary school at the time of reception into prison.168 This ranged from 88.7% of prisoners recorded 
as not finishing secondary school in 2004–05 and 2006–07, to 90.8% not finishing secondary school in 
2008–09.169 The Corrections Victoria data also indicate that the majority of prisoners were unemployed 
at the time of reception into prison. This ranged from 58.7% being unemployed in 2004–05 to a peak of 
67.7% being unemployed in 2008–09.170 Given that Indigenous prisoners only make up a small percentage 
of the overall prison population (ranging from 5.5% in 2005–06 and 2008–09 to a peak of 6.0% in 2004–
05),171 it follows that a very large percentage of non-Indigenous persons received into prison come from 
disadvantaged backgrounds.

165	 Commonwealth (1991), above n 8, vol 1, [1.7.1]; vol 2, pt C.

166	 See for example, Commonwealth (1991), above n 8, vol 1, ch 22.

167	 See Corrections Victoria, Department of Justice, Victoria, Statistical Profile of the Victorian Prison System 2004–05 
to 2008–09 (2009), Tables 28, 29.

168	 Corrections Victoria counts a person as having been received into prison if they enter prison during remand or as 
the result of a court sentence; see glossary on ‘Prison Receptions’ in Corrections Victoria (2009), above n 167, 86.

169	 Sentencing Advisory Council analysis of data from Corrections Victoria (2009), above n 167, Table 28.

170	 See Corrections Victoria, Department of Justice (2009), above n 167, Table 29.

171	 Ibid Table 42.
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Education

The majority of people sentenced by the Koori Court (797 of 890 people, or 89.6%) had educational 
qualifications of Year 10 or below (Figure 4). Males were more likely to have a qualification of Year 10 or 
below (580 of 638 males, or 90.9%) compared to females (217 of 252 females, or 86.1%). Females were 
slightly more likely to have Year 11–12 or tertiary/TAFE qualifications.

Figure 4:	 Percentage distribution of Koori Court accused by educational qualification
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Employment

The majority of people sentenced by the Koori Court (616 of 890 people, or 69.2%) were unemployed 
(Figure 5). A slightly higher percentage of males was likely to be unemployed (450 of 638 males, or 70.5%) 
compared to females (166 of 252 females, or 65.9%); however, males were also more likely to be employed 
in either full-time (14.7%) or part-time/casual work (6.1%), while female accused were more likely to be 
pensioners (18.7%) or engaged in home duties (5.6%).

Figure 5:	 Percentage distribution of Koori Court accused by employment status
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Sentencing Outcomes

Types of Offences Sentenced

Table 1 lists the 10 most frequently sentenced principal proven offences within the Koori Court, ranked 
according to the percentage of accused sentenced for that offence. The ranking and percentage of accused 
sentenced for the same offence in the Magistrates’ Court are also presented for comparative purposes.

As shown in Table 1, the principal proven offences most frequently sentenced in the Koori Court include 
offences against the person (for example, causing injury), property offences (such as theft) and driving/traffic 
offences (for example, drink driving). Seven of the 10 most frequently sentenced principal proven offences 
within the Koori Court also appear on the list of the 10 most frequently sentenced principal proven offences 
in the Magistrates’ Court.

There are differences between the courts in the frequency with which some principal proven offences are 
sentenced. For example, the principal proven offences of causing injury, criminal damage, assaulting police and 
obtaining property by deception are sentenced more frequently in the Koori Court compared to the Magistrates’ 
Court. Differences in the rankings are particularly apparent for the offence of causing serious injury recklessly, 
which is the 10th most frequent in the Koori Court and the 38th most frequent in the Magistrates’ Court.

Conversely, driving/traffic offences, such as driving with a suspended licence or while disqualified or careless 
driving, are more frequently occurring offences within the Magistrates’ Court than in the Koori Court.172

Table 1:	 The 10 most frequently sentenced principal proven offences in the Koori Court, by rank and 
percentage of accused, compared with Magistrates’ Court rank and percentage of accused

Offence Name Koori Court rank and 
percentage of accused

Magistrates’ Court 
rank and percentage 
of accused

Causing injury 1 (11.6%) 5 (3.3%)

Theft (including vehicle) 2 (8.9%) 3 (6.6%)

Drink driving (exceed prescribed concentration of 
alcohol in breath within three hours of driving vehicle)

3 (8.8%) 2 (8.4%)

Driving while authorisation suspended/disqualified 4 (8.0%) 1 (11.0%)

Unlawful assault 5 (6.6%) 6 (2.7%)

Burglary 6 (5.6%) 8 (2.2%)

Criminal damage (intentionally damage/destroy property) 7 (4.3%) 13 (1.6%)

Assault/hinder/resist police (Summary Offences Act 
1966 (Vic))

8 (4.2%) 18 (1.3%)

Careless driving 9 (3.3%) 4 (5.0%)

Causing serious injury recklessly Equal 10th (2.2%) 38 (0.5%)

Obtain property by deception Equal 10th (2.2%) 16 (1.4%)

172	 Three offences listed among the Magistrates’ Court 10 most frequently sentenced principal proven offences are 
not displayed in Table 1. These are traffic offences comprising ‘exceeding the signed speed limit’ (ranked seventh 
among the most frequently sentenced principal proven offences in the Magistrates’ Court and equal 26th in 
the Koori Court), ‘exceeding the default speed limit’ (ranked ninth among the most frequent principal proven 
offences in the Magistrates’ Court and unranked in the Koori Court) and ‘parking for longer than indicated’ 
(ranked 10th in the Magistrates’ Court and also unranked in the Koori Court).
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Table 2 examines the most commonly sentenced principal proven offence by court, according to the accused 
person’s gender, age category or prior offence history. It is apparent that, in the Magistrates’ Court, the 
most frequently sentenced principal proven offences tend to be driving or traffic related, regardless of the 
gender or age of the accused. The only exception to this is with female accused, who are most frequently 
sentenced for the principal proven offence of theft.173 On the other hand, Koori Court accused are most 
frequently sentenced for a wider variety of principal proven offences, including offences against the person, 
property or driving/traffic offences.

Table 2:	 Most frequently sentenced principal proven offences by court and offender’s demographic group

Demographic group Most frequent Koori Court 
principal proven offence and 
percentage of accused sentenced 
for offence in each demographic 
group

Most frequent Magistrates’ Court 
principle proven offence and 
percentage of accused sentenced 
for offence in each demographic 
group

Male Causing injury (11.6%) Driving while authorisation 
suspended/disqualified (12.0%)

Female Theft (including vehicle) (13.1%) Theft (including vehicle) (11.5%)

With prior convictions Causing injury (11.6%) No available data

Without prior convictions Drink driving (exceed prescribed 
concentration of alcohol in breath 
within three hours of driving vehicle) 
(11.4%)

No available data

Aged 18–24 years Causing injury (13.7%) Driving while authorisation 
suspended/disqualified (15.7%)

Aged 25–39 years Drink driving (exceed prescribed 
concentration of alcohol in breath 
within three hours of driving vehicle) 
(11.4%)

Driving while authorisation 
suspended/disqualified (13.0%)

Aged 40+ years Theft (including vehicle) (9.6%) Drink driving (exceed prescribed 
concentration of alcohol in breath 
within three hours of driving vehicle) 
(12.4%)

Note: Gender was unknown in 1.9% of cases and age was unknown in 12.7% of cases within the Magistrates’ Court. History 

of prior convictions was unknown for 4.8% of Koori Court cases. Cases with unknown age, gender or prior conviction history 

were excluded from calculations relevant to their demographic group.

173	 The offence of ‘driving while authorisation suspended or disqualified’ is the second most frequently sentenced 
principal proven offence for females in the Magistrates’ Court.
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Distribution of Sentences

Figure 6 shows the types of sentences imposed in the Koori and mainstream Magistrates’ Court across all 
principal proven offences. In the Magistrates’ Court, fines were the most common sentence, with just over 
60% of persons appearing before the court receiving fines. In the Koori Court community-based orders are 
the most frequently used sentence (24.9%), followed by adjourned undertakings (22.9%), fines (18.9%) and 
wholly suspended sentences (16.7%).

The lower percentage of fines imposed in the Koori Court as compared to the Magistrates’ Court may 
reflect the emphasis placed by the Koori Court on deriving ‘meaningful’ sentencing outcomes (Figure 6).174 
Given the significant socio-economic disadvantage of those appearing before the Koori Court, imposing 
fines may place many accused persons at risk of either defaulting or further financial hardship, potentially 
compounding the underlying problems that contributed to their offending behaviour, rather than addressing 
them (as is one of the objectives of the Koori Court).175 Where imposed in the Koori Court, fines are, on 
average, smaller than those imposed by the Magistrates’ Court (Table 3). It may also be that instalment 
periods for paying fines are longer.176

Figure 6:	 Distribution of sentence types by court
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174	 See above ‘Supervised and “Meaningful” Sentencing Outcomes’, page 23.

175	 Meeting with Deputy Chief Magistrate Popovic, Coordinating Magistrate of the Koori Court (2 September 2010); 
Meeting with Broadmeadows Court staff (23 July 2010); see further Popovic (2006), above n 146, 1, 6.

176	 Meeting with Deputy Chief Magistrate Popovic, Coordinating Magistrate of the Koori Court (2 September 2010). 
Note that there are no data available on the length of instalment periods.



S
entencing in the K

oori C
ourt

33

The prevalence of community-based orders, adjourned undertakings and suspended sentences in the Koori 
Court may also reflect the court’s emphasis on providing accused persons with more rehabilitative non-
custodial sentencing outcomes. Rehabilitative conditions imposed through community-based orders (with 
or without conditions having been undertaken during a deferral period) may provide accused persons with 
access to programs and services, including programs specific to Indigenous offenders such as the Wulgunggo 
Ngalu Learning Centre.177 Programs undertaken during community-based orders may assist the accused 
in dealing with underlying problems and reduce the prospects of the accused reoffending. Magistrates may 
also frame non-custodial orders in a manner that minimises the possibility for breach. For example, it may 
be that some magistrates reduce the length of adjourned undertakings and suspended sentences after a 
lengthy deferral period.178

Table 3 shows the average and most frequent amount or duration of sentences used for all principal 
proven offences in each court. It is apparent that community-based orders and wholly suspended sentences 
were the most similar in both courts in terms of the average and most frequent durations used. Fines on 
average were higher when handed down in the Magistrates’ Court, while imprisonment lengths were 
of shorter durations in the Magistrates’ Court compared to the Koori Court. The most frequently used 
imprisonment length in the Koori Court was longer (12 months) compared to the Magistrates’ Court (one 
month), although this may also reflect the different types of offences that are frequently brought before 
each court.179

Table 3:	 Average and frequently used sentence durations in the Koori and Magistrates’ Courts, all 
offences

Sentence type Average amount or 
duration (months) 
in Koori Court

Average amount or 
duration (months) in 
Magistrates’ Court

Most frequent 
amount or duration 
(months) in Koori 
Court

Most frequent 
amount or duration 
(months) in 
Magistrates’ Court

Fine $555 $604 $500 $500

Community-based 
order

11 11 12 12

Wholly suspended 
sentence

3 3 1 1

Imprisonment 8 6 12 1

Note: Imprisonment duration reflects the duration given to the charge, not the total effective sentence. A total of 33.8% 

of offenders sentenced to a community-based order in the Magistrates’ Court did not have a duration recorded for this 

sentence and were excluded from analysis in Table 3.

The differences between courts in the types of sentences that are imposed may be due to a variety of 
factors, including differences in the most common offences sentenced by each court, the prevalence of 
prior offences in the Koori Court and the emphasis placed on case-managed and ‘meaningful’ sentencing 
outcomes in the Koori Court. The relationship between sentence distribution and prior offences and 
offence type are examined in the following sections.

177	 See Corrections Victoria, Department of Justice, Victoria, ‘Wulgunggo Ngalu Learning Place’, Brochure (2008).

178	 Meeting with Deputy Chief Magistrate Popovic, Coordinating Magistrate of the Koori Court (2 September 2010); 
see further Popovic (2006), above n 146, 17. Data are not available on the length of deferral periods.

179	 See further below ‘Distribution of Sentences by Principal Proven Offence’, page 37.
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Distribution by Prior Convictions

This section attempts to assess the relationship between sentence distribution and prior convictions in the 
Koori Court.

As in the mainstream Magistrates’ Court, prior convictions are one of the factors that the Koori Court 
must take into account in sentencing an accused person.180 The impact of prior convictions on sentencing 
outcomes was of particular concern to the Royal Commission. The relevance of prior convictions is also 
partly supported by research undertaken by Snowball and Weatherburn.181

Snowball and Weatherburn found that accused persons from New South Wales, both non-Indigenous 
and Indigenous, were more likely to receive a sentence of imprisonment if they had a history of prior 
convictions, with the chance of receiving imprisonment increasing as the number of prior convictions 
increased.182 Snowball and Weatherburn noted that 75% of Indigenous accused in their sample group had 
prior convictions, compared to 40% of non-Indigenous offenders. Moreover, Indigenous accused were more 
likely to have a higher number of prior convictions compared to non-Indigenous offenders.183 The different 
degrees to which Indigenous and non-Indigenous accused appear before the courts with prior convictions 
were listed as one of the factors contributing to the higher rate of Indigenous imprisonment, rather than any 
racial bias at the sentencing stage.184 However, Snowball and Weatherburn’s findings are open to criticism 
for not acknowledging the factors identified by the Royal Commission as contributing to the accumulation 
of prior convictions and resulting in the over-representation of Aboriginal people in custody, such as 
Indigenous socio-economic disadvantage and frequent contact with police from an early age.185

Caution should also be exercised in generalising from Snowball and Weatherburn’s findings in the Victorian 
context due to the differences in the offending populations in Victoria and New South Wales.186 Although 

180	 Sentencing Act 1991 (Vic) s 5(2).

181	 Snowball and Weatherburn (2006), above n 129.

182	 In Snowball and Weatherburn’s study, a ‘prior conviction’ is counted only once for each case in which the accused 
had been convicted of at least one charge: Snowball and Weatherburn (2006), above n 129, 5.

183	 Snowball and Weatherburn found that 6.7% of Indigenous accused in their sample group had eight or more prior 
convictions compared to 1.2% of non-Indigenous offenders: Snowball and Weatherburn (2006), above n 129, 13.

184	 Other findings made by Snowball and Weatherburn include that Indigenous accused are more likely to be convicted 
of a serious violent offence, are more likely to appear in court with multiple charges, are more likely to have breached 
a previous court order and are more likely to have reoffended after being given alternatives to imprisonment. The 
study reported that the findings indicated there was no evidence of racial bias once these factors were controlled 
between Indigenous and non-Indigenous accused: Snowball and Weatherburn (2006), above n 129, 14.

185	 Snowball and Weatherburn acknowledged that their 2006 study contained limitations, including the fact that 
they only studied offenders who had legal representation and who had not been previously sentenced to 
imprisonment, and that they had failed to examine any interaction effects between two or more sentencing 
variables. After correcting for these limitations in the 2007 study, the authors found a significant ‘Indigenous 
status’ factor in sentencing offenders to imprisonment, once other legal factors had been taken into account. 
However, the authors claim that the differences in probability of sending an Indigenous versus a non-Indigenous 
person to prison was less than one percent. See Lucy Snowball and Don Weatherburn ‘Does Racial Bias in 
Sentencing Contribute to Indigenous Over-Representation in Prison?’ (2007) 40(3) Australian and New Zealand 
Journal of Criminology 272.

186	 See for example, Harry Blagg, Neil Morgan, Chris Cunneen and Anna Ferrante, Systematic Racism as a Factor in 
the Over-Representation of Aboriginal People in the Criminal Justice System (September 2005), UNSW Crime and 
Justice Research Network <http://www.cjrn.unsw.edu.au/news_&_events/documents/Systemic%20Racism%20
Report_update.pdf> 39, 48, who note differences in the imprisonment rate of Aboriginal people in New South 
Wales and Victoria. Blagg et al also critiqued findings made by Don Weatherburn, Jackie Fitzgerald and Jiuzhao 
Hua, ‘Reducing Aboriginal Over-Representation in Prison’ (2003) Australian Journal of Public Administration 62(3), 
65–73 for constructing a ‘simple binary explanation for “Aboriginal over-representation in prison”’. Blagg et al 
contend that the relationship between Indigenous offending and over-representation in prison is ‘complex and 
mediated by a range of factors other than offending’.
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there are limitations on the conclusions that can be drawn from such research, prior convictions also appear 
to play a critical role in the Koori Court.

A high percentage of accused persons sentenced in the Koori Court have some form of prior conviction187 
(Figure 7) as compared to the Magistrates’ Court, where it may be more likely that persons are facing 
charges for the first time. The larger percentage of accused persons with prior offences in the Koori Court 
may contribute to the use of sentences located higher in the sentencing hierarchy.188 This is consistent 
with the Royal Commission’s findings that many Indigenous people facing charges have had contact with 
the criminal justice system from an early age and that this plays a critical role in contributing to the over-
representation of Indigenous people in custody.189

Males were slightly more likely to have prior convictions compared to females (76.8% of males compared 
to 72.2% of females). The raw number of accused according to whether or not they are recorded as having 
prior convictions is located in Table 18 of Appendix 2.

Figure 7:	 Percentage distribution of Koori Court accused by history of prior convictions
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Note: 4.8% of cases were excluded from this figure due to the history of prior convictions being unknown.

Figure 8 (page 36) shows the distribution of sentences imposed upon accused persons in the Koori Court 
according to whether they had prior convictions at the time of sentencing. The data suggest that the existence 
of prior convictions may result in the imposition of sentences that are higher in the sentencing hierarchy.

People appearing in the Koori Court with prior offences were significantly more likely to receive a wholly 
suspended sentence (18.3%) or imprisonment (10.7%) compared to people without prior convictions. A 
significantly high percentage of people without prior offences were likely to be sentenced to an adjourned 
undertaking (37.1%) or a fine (24.0%). Community-based orders, which are the most common sentences given 
in the Koori Court (Figure 6), were imposed slightly more often upon people with prior offences (25.7%), 
although a similarly high percentage of people without prior offences also received this type of sentence (21.7%).

187	 The Koori Court database only records a ‘yes’ or ‘no’ response in relation to whether the person appearing 
before the court has been convicted of a prior offence. Neither the Koori Court database, nor the Courtlink 
database (from which information on Magistrates’ Court cases was obtained), record detail of the number of 
offences, or the type of offences, for which an accused person has been previously convicted.

188	 The offender’s previous character is among the sentencing factors a court must have regard to: Sentencing Act 
1991 (Vic) s 5(2)(f).

189	 See Commonwealth (1991), above n 8, vol 3, [22.1.5], [22.3].
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Overall, Figure 8 shows that people with and without prior offences in the Koori Court attract different 
sentencing dispositions. Specifically, people without prior offences tend to attract sentence options at the 
lower end of the hierarchy (for example, adjourned undertakings and fines) while people with a record of 
prior offences attract sentence options at the higher end of the hierarchy (for example, wholly suspended 
sentences and imprisonment). This is consistent with the requirement in the Sentencing Act 1991 (Vic) that 
magistrates, irrespective of the court, must take into account an accused person’s prior history, including 
prior convictions, in determining sentence.190 On the rare occasion that a sentence of imprisonment is 
imposed, this is likely to correlate with an accused person having had significant prior convictions.

Community-based orders were given to similar percentages of people with and without prior offences. 
This may reflect the ‘therapeutic’ nature of sentencing within the Koori Court, including the emphasis on 
enabling accused persons to address their underlying problems, through access to rehabilitative programs 
and services.

No data on prior offences were available for Magistrates’ Court cases; therefore it has not been possible to 
compare the Koori Court findings on sentence distribution by prior offences with the sentence distribution 
by prior convictions for persons sentenced in the mainstream Magistrates’ Court.

Figure 8:	 Distribution of sentences in Koori Court, by accused person’s history of prior convictions
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this figure.

190	 Sentencing Act 1991 (Vic) s 5(2)(f).
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Distribution of Sentences by Principal Proven Offence

The discrepancies in sentencing outcomes between the Koori and Magistrates’ Court may be a reflection, 
at least in part, of the differences between the types of offences most often sentenced in each court. This 
section attempts to investigate these differences. The offences selected are those appearing within Table 1. 
For example, a significant portion of the work of the Magistrates’ Court involves sentencing driving and traffic 
related offences (see Tables 1 and 2), for which particular sentencing outcomes, in certain circumstances, 
are mandatory requirements. For example, a mandatory sentence of one month’s imprisonment applies 
under section 30 of the Road Safety Act 1986 (Vic) to second and subsequent offences of driving while 
disqualified or suspended (Figure 18, page 54).

Offences Against the Person

Causing Injury Intentionally or Recklessly

A person who intentionally or recklessly causes injury to another person without lawful excuse is guilty 
of the offence of causing injury intentionally or recklessly.191 Recklessness requires foresight on the part of 
the accused of the probability that injury will occur as a consequence of their actions.192 ‘Injury’ includes 
‘unconsciousness, hysteria, pain and any substantial impairment of bodily function’.193 These definitions are 
not exhaustive.

Causing injury intentionally or recklessly is an indictable offence.194 Indictable offences are more serious 
offences triable before a judge and jury in the County or Supreme Court. Causing injury intentionally 
carries a maximum penalty of 10 years’ imprisonment and/or a fine of 1200 penalty units.195 Causing injury 
recklessly carries a maximum penalty of five years’ imprisonment and/or a fine of 600 penalty units.196 
The offence of causing injury intentionally or recklessly may be heard summarily in the Magistrates’ 
Court if the court considers it appropriate and the accused consents.197 This tends to occur where the 
offence is seen by the court as being less serious in nature. Where an offence of causing injury intentionally 
or recklessly is heard summarily, it carries a maximum penalty of two years’ imprisonment and/or a fine of 
240 penalty units.198

Figure 9 (page 38) shows the distribution of sentences within the Koori and Magistrates’ Courts for the principal 
proven offence of causing injury intentionally or recklessly. Causing injury was most frequently sentenced 
by a community-based order (30.1%) in the Koori Court and by a fine (25.3%) in the Magistrates’ Court.  
A higher percentage of accused persons in the Koori Court were also given an adjourned undertaking or a 
wholly suspended sentence compared to those sentenced in the Magistrates’ Court.

191	 Crimes Act 1958 (Vic) s 18.

192	 R v Campbell [1997] 2 VR 585; see also R v Crabbe (1985) 156 CLR 464; R v Nuri [1990] VR 641.

193	 Crimes Act 1958 (Vic) s 15.

194	 Crimes Act 1958 (Vic) s 18.

195	 Crimes Act 1958 (Vic) s 18.

196	 Crimes Act 1958 (Vic) s 18.

197	 Criminal Procedure Act 2009 (Vic) ss 28, 29; Magistrates’ Court Act 1989 (Vic) s 25(1)(b).

198	 Section 113 of the Sentencing Act 1991 (Vic) prescribes the general maximum term for indictable offences triable 
summarily. Though section 113 does not specifically state the maximum number of penalty units that can be 
imposed for an indictable offence triable summarily, section 109(3)(a) sets the proportion between the maximum 
term of imprisonment and the maximum fine.
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Figure 9:	 Distribution of sentences for causing injury, by court
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Note: Sentence types that were given to less than 0.5% of offenders in both courts are excluded from this figure.

Table 4 displays the average and most frequent amount or duration of sentences imposed in each court 
for the principal proven offence of causing injury. There was little or no difference between the Koori 
Court and mainstream Magistrates’ Court on the sentence lengths of community-based orders and wholly 
suspended sentences. Fines were a rarely imposed sentence for this offence in the Koori Court and were 
given to fewer than 10 offenders. The small number of Koori Court offenders who received fines were 
generally given smaller fines compared to offenders in the Magistrates’ Court. The most frequently used 
duration of imprisonment was considerably shorter in the Magistrates’ Court (three months) compared to 
in the Koori Court (12 months).

Table 4:	 Average and frequently used sentence amount or duration for causing injury, by court

Sentence type Average amount or 
duration (months) 
in Koori Court

Average amount or 
duration (months) in 
Magistrates’ Court

Most frequent 
amount or duration 
(months) in 
Koori Court

Most frequent 
amount or duration 
(months) in 
Magistrates’ Court

Community-based 
order

10 11 12 12

Wholly suspended 
sentence

5 4 2 3

Fine $806 $1022 $600 $1000

Imprisonment 5 7 12 3

Note: Imprisonment duration reflects duration given to charge, not total effective sentence. Calculations of fines for the 

Koori Court involved fewer than 10 people.
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Unlawful Assault (or Common Assault)

A person who unlawfully assaults or beats another person is guilty of common assault.199 Common assault 
is a summary offence that attracts a sentence of 15 penalty units or three month’s imprisonment.

Figure 10 shows the distribution of sentences within the Koori and Magistrates’ Courts for the principal proven 
offence of unlawful assault. Unlawful assault was most frequently sentenced by an adjourned undertaking (39.0%) 
in the Koori Court and by a fine (36.7%) in the Magistrates’ Court. A higher percentage of Koori Court offenders 
were also given a community-based order compared to offenders sentenced in the Magistrates’ Court.

Figure 10:	 Distribution of sentences for unlawful assault, by court
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Table 5 shows the average and most frequent amount or duration of sentences used for the principal 
proven offence of unlawful assault in each court. Fines were a rarely used sentence for this offence in the 
Koori Court and were given to fewer than 10 offenders. The small number of Koori Court offenders who 
received fines were generally given smaller fines compared to offenders in the Magistrates’ Court. The 
duration of community-based orders in both courts tended to be similar for this offence.

Table 5:	 Average and frequently used sentence amount or duration for unlawful assault, by court

Sentence type Average amount or 
duration (months) 
in Koori Court

Average amount or 
duration (months) in 
Magistrates’ Court

Most frequent 
amount or duration 
(months) in 
Koori Court

Most frequent 
amount or duration 
(months) in 
Magistrates’ Court

Fine $550 $700 $400 $500

Community-based 
order

11 10 12 12

Note: Calculations for fines in the Koori Court involved fewer than 10 people.

199	 Summary Offences Act 1966 (Vic) s 23.
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Assault/Hinder/Resist Police

A person who assaults, resists, obstructs, hinders or delays any member of the police force in the execution 
of their duty (including persons lawfully assisting the police or local authority staff), or who incites or 
encourages any other person to do so, is guilty of this offence.200 This offence is punishable by a penalty of 
25 penalty units or imprisonment for six months.

Figure 11 shows the distribution of sentences within the Koori and Magistrates’ Courts for the principal 
proven offence of assaulting or resisting police.201 Assaulting or resisting police was most frequently 
sentenced by an adjourned undertaking (45.9%) in the Koori Court and by a fine (46.7%) in the Magistrates’ 
Court. A higher percentage of Koori Court offenders were also given a community-based order compared 
to offenders sentenced in the Magistrates’ Court.

Figure 11:	  Distribution of sentences for assaulting or resisting police, by court
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200	 Summary Offences Act 1966 (Vic) s 52(1).

201	 The offence of assaulting or resisting police can sometimes occur when police are attempting to arrest the 
accused for another offence. Therefore, an accused who has assault or resisting police as their principal proven 
offence is likely to have other charges that would better reflect their offending behaviour within a case.
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Table 6 shows the average and most frequent amount or duration of sentences used for the principal 
proven offence of assaulting or resisting police in each court. Both fines and community-based orders were 
given to fewer than 10 people each in the Koori Court. The small number of Koori Court offenders who 
received fines, on average, received larger fines compared to offenders in the Magistrates’ Court, although 
the most frequently used fine amount in both courts was $500. The small number of Koori Court offenders 
who received a community-based order were given a similar duration to Magistrates’ Court offenders who 
received a community-based order for this offence.

Table 6:	 Average and frequently used sentence amount or duration for assaulting or resisting police, by 
court

Sentence type Average amount or 
duration (months) 
in Koori Court

Average amount or 
duration (months) in 
Magistrates’ Court

Most frequent 
amount or duration 
(months) in 
Koori Court

Most frequent 
amount or duration 
(months) in 
Magistrates’ Court

Fine $708 $625 $500 $500

Community-based 
order

10 10 12 12

Note: Calculations for fines and community-based orders in the Koori Court involved fewer than 10 people in each category.
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Causing Serious Injury Recklessly

A person who recklessly causes serious injury to another person without lawful excuse is guilty of this 
offence.202 Recklessness requires foresight on the part of the accused of the probability that injury will occur 
as a consequence of their actions.203 ‘Injury’ includes unconsciousness, hysteria, pain and any substantial 
impairment of bodily function. ‘Serious injury’ includes a combination of injuries. These definitions are not 
exhaustive.204

Causing serious injury recklessly is an indictable offence that carries a maximum penalty of 15 years’ 
imprisonment and/or a fine of 1800 penalty units.205 This offence may be heard summarily in the Magistrates’ 
Court if the court considers it appropriate and the accused consents.206 This tends to occur where the 
offence is seen by the court as being less serious in nature. Where causing serious injury recklessly is heard 
summarily, it carries a maximum penalty of two years’ imprisonment and/or a fine of 240 penalty units.

Figure 12 shows the distribution of sentences within the Koori and Magistrates’ Courts for the principal 
proven offence of causing serious injury recklessly. Causing serious injury recklessly was most frequently 
sentenced by a community-based order (60.0%) in the Koori Court and was given a wider variety of 
sentences in the Magistrates’ Court, including a wholly suspended sentence (21.3%), a community-based 
order (19.3%) and imprisonment (16.2%).

Figure 12:	 Distribution of sentences for causing serious injury recklessly, by court
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202	 Crimes Act 1958 (Vic) s 17.

203	 R v Campbell [1997] 2 VR 585; see also R v Crabbe (1995) 156 CLR 464; R v Nuri [1990] VR 641.

204	 Crimes Act 1958 (Vic) s 15.

205	 Crimes Act 1958 (Vic) s 17.

206	 Criminal Procedure Act 2009 (Vic) ss 28, 29, sch 2, cl 4.1; Magistrates’ Court Act 1989 (Vic) s 25(1)(b).
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Table 7 displays the average and most frequent amount or duration of sentences used for the principal 
proven offence of causing serious injury recklessly in each court. The number of offenders in the Koori 
Court who received a wholly suspended sentence or a fine was extremely small (see note to Table 7). 
The small number of people who received a wholly suspended sentence in the Koori Court were more 
frequently given a longer duration of imprisonment compared to offenders in the Magistrates’ Court, 
although the average length of imprisonment was similar. The small number of offenders who received a 
fine in the Koori Court tended to receive smaller fines compared to offenders given fines in the Magistrates’ 
Court. The duration of community-based orders was similar in both courts for this offence.

Table 7:	 Average and frequently used sentence amount or duration for causing serious injury recklessly, 
by court

Sentence type Average amount or 
duration (months) 
in Koori Court

Average amount or 
duration (months) in 
Magistrates’ Court

Most frequent 
amount or duration 
(months) in 
Koori Court

Most frequent 
amount or duration 
(months) in 
Magistrates’ Court

Community-based 
order

13 12 12 12

Wholly suspended 
sentence

6 5 6 3

Fine $800 $1830 $800 $1500

Imprisonment N/A 10 N/A 6

Intensive correction 
order

N/A 6 N/A 6

Note: Imprisonment duration reflects duration for charge, not total effective sentence. Calculations for wholly suspended 

sentences and fines in the Koori Court involved five or less people in each category. No one in the Koori Court received 

imprisonment or an intensive correction order.



Sentencing in the Koori Court Division of the Magistrates’ Court
44

Offences Against Property

Theft (Including Vehicle)

A person who dishonestly takes any property belonging to another person with the intention of permanently 
depriving that person of the property is guilty of theft.207 Theft is an indictable offence that carries a 
maximum penalty of 10 years’ imprisonment and/or a fine of 1200 penalty units.208

This offence may be heard summarily in the Magistrates’ Court if the property alleged to have been stolen 
has a value of less than $100,000 or is a motor vehicle.209 The court must also consider it appropriate and 
the accused must consent to the matter being heard summarily. This tends to occur where the offence is 
seen by the court as being less serious in nature. Where theft is heard summarily, it carries a maximum 
penalty of two years’ imprisonment and/or a fine of 240 penalty units.

Figure 13 shows the distribution of sentences within the Koori and Magistrates’ Courts for the principal 
proven offence of theft. Theft was most frequently sentenced by an adjourned undertaking (30.4%) in the 
Koori Court and by a fine (34.0%) in the Magistrates’ Court. A greater percentage of offenders in the Koori 
Court were also more likely to be sentenced to a community-based order (22.8%) or a wholly suspended 
sentence (16.5%).

Figure 13:	 Distribution of sentences for theft, by court
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207	 Crimes Act 1958 (Vic) s 72.

208	 Crimes Act 1958 (Vic) s 74.

209	 Criminal Procedure Act 2009 (Vic) ss 28, 29, sch 2, cl 4.4; Magistrates’ Court Act 1989 (Vic) s 25(1)(b).
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Table 8 shows the average and most frequent amount or duration of sentences used for the principal proven 
offence of theft in each court. Community-based orders and wholly suspended sentences of imprisonment 
did not generally vary in duration between the courts. Offenders who received fines within the Koori Court 
tended to receive smaller fines compared to offenders in the Magistrates’ Court. A small number of Koori 
Court offenders, fewer than 10, received a sentence of imprisonment. The small number of Koori Court 
offenders who received a sentence of imprisonment were given a slightly longer duration compared to 
Magistrates’ Court offenders.

Table 8:	 Average and frequently used sentence amount or duration for theft, by court

Sentence type Average amount or 
duration (months) 
in Koori Court

Average amount or 
duration (months) in 
Magistrates’ Court

Most frequent 
amount or duration 
(months) in 
Koori Court

Most frequent 
amount or duration 
(months) in 
Magistrates’ Court

Fine $297 $419 $100 $500

Community-based 
order

10 10 12 12

Wholly suspended 
sentence

2 2 1 1

Imprisonment 5 3 2 1

Note: Imprisonment duration reflects duration given to charge, not total effective sentence. Calculations of imprisonment for 

the Koori Court involved fewer than 10 people.
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Burglary

A person who enters a building or part of a building as a trespasser and who intends to steal, assault a 
person in the building or damage the building or property in the building is guilty of burglary.210 Burglary 
is an indictable offence that carries a maximum penalty of 10 years’ imprisonment and/or a fine of 1200 
penalty units.

The offence of burglary may be heard and determined summarily in the Magistrates’ Court if the offence 
involves an intent to steal property valued at less than $100,000, the court considers it appropriate and 
the accused consents.211 This tends to occur where the offence is seen by the court as being less serious in 
nature. Where burglary is heard summarily, it carries a maximum penalty of two years’ imprisonment and/
or a fine of 240 penalty units.

Figure 14 shows the distribution of sentences within the Koori and Magistrates’ Courts for the principal 
proven offence of burglary. Burglary was most frequently sentenced by imprisonment in both the Koori 
(28.0%) and Magistrates’ (31.3%) Courts. A similar percentage of offenders in both courts received a wholly 
suspended sentence (20.0%, 19.3%) or a community-based order (16.0%, 19.5%). A higher percentage of 
Koori Court offenders were sentenced to an adjourned undertaking.

Figure 14:	 Distribution of sentences for burglary, by court
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210	 Crimes Act 1958 (Vic) s 76(1).

211	 Criminal Procedure Act 2009 (Vic) ss 28, 29, sch 2, cl 4.6; Magistrates’ Court Act 1989 (Vic) s 25(1)(b).
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Table 9 shows the average and most frequent amount or duration of sentences used for the principal proven 
offence of burglary in each court. The average duration of imprisonment between Koori and Magistrates’ 
Court offenders was similar; however, Koori Court offenders are more frequently given longer sentences 
of imprisonment (12 months) compared to Magistrates’ Court offenders. A small number of Koori Court 
offenders, fewer than 10 people, received a community-based order. The durations of wholly suspended 
sentences and community-based orders within the Koori and Magistrates’ Courts were fairly similar.

Table 9:	 Average and frequently used sentence duration for burglary, by court

Sentence type Average amount or 
duration (months) 
in Koori Court

Average amount or 
duration (months) in 
Magistrates’ Court

Most frequent 
amount or duration 
(months) in 
Koori Court

Most frequent 
amount or duration 
(months) in 
Magistrates’ Court

Imprisonment 9 9 12 6

Wholly suspended 
sentence

4 5 2 3

Community-based 
order

12 11 12 12

Note: Imprisonment duration reflects duration for charge, not total effective sentence. Calculations for community-based 

orders in the Koori Court involved fewer than 10 people.
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Criminal Damage (Intentionally Damage/Destroy Property)

A person who intentionally and without lawful excuse destroys or damages any property is guilty of criminal 
damage, which is an indictable offence punishable by a maximum penalty of 10 years’ imprisonment and/
or a fine of 1200 penalty units.212 However, this offence may be heard and determined summarily in the 
Magistrates’ Court if the amount or value of the property alleged to be destroyed or damaged does not 
exceed $100,000, the court considers it appropriate and the accused consents.213 This tends to occur where 
the offence is seen by the court as being less serious in nature. Where criminal damage is heard summarily, 
it carries a maximum penalty of two years’ imprisonment and/or a fine of 240 penalty units.

Figure 15 shows the distribution of sentences within the Koori and Magistrates’ Courts for the principal 
proven offence of criminal damage. Criminal damage was most frequently sentenced by either an adjourned 
undertaking or a community-based order (34.2% each) in the Koori Court, and by a fine (40.1%) in the 
Magistrates’ Court. A larger percentage of Koori Court offenders were also given a wholly suspended 
sentence compared to Magistrates’ Court offenders.

Figure 15:	 Distribution of sentences for criminal damage, by court
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Note: Sentence types that were given to less than 0.5% of offenders in both courts are excluded from this figure.

212	 Crimes Act 1958 (Vic) s 197(1). Note there are other forms of this offence, for example, criminal damage with the 
intention to endanger life. However, these are not included in figures and tables below as they did not occur with 
enough frequency to reach the list of ten most frequent principal proven offences in the Koori Court (Table 1).

213	 Criminal Procedure Act 2009 (Vic) ss 28, 29, sch 2, cl 4.22; Magistrates’ Court Act 1989 (Vic) s 25(1)(b).
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Table 10 shows the average and most frequent amount or duration of sentences used for the principal 
proven offence of criminal damage in each court. A very small number of offenders, fewer than five people 
each, were sentenced to either a fine or a wholly suspended sentence within the Koori Court. The small 
number of offenders who received a fine in the Koori Court, on average, received a smaller fine than 
offenders in the Magistrates’ Court. Offenders who received either a community-based order or wholly 
suspended sentence were likely to receive a similar sentence duration regardless of the court they were 
sentenced in.

Table 10:	 Average and frequently used sentence amount or duration for criminal damage, by court

Sentence type Average amount or 
duration (months) 
in Koori Court

Average amount or 
duration (months) in 
Magistrates’ Court

Most frequent 
amount or duration 
(months) in 
Koori Court

Most frequent 
amount or duration 
(months) in 
Magistrates’ Court

Fine $425 $561 N/A $500

Community-based 
order

10 9 12 12

Wholly suspended 
sentence

3 3 2 3

Note: Calculations for fines and wholly suspended sentences in the Koori Court involved fewer than five people in each 

category. No fine amounts for this offence in the Koori Court were given more frequently than other fine amounts.
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Obtain Property by Deception

A person who by any deception dishonestly takes property belonging to another person with the intention 
of permanently depriving that person of the property is guilty of obtaining property by deception.214 The 
offence carries a maximum penalty of 10 years’ imprisonment and/or a fine of 1200 penalty units. This 
offence is an indictable offence but it may also be heard and tried summarily if the amount or value of the 
property alleged to have been obtained does not exceed $100,000, the court considers it appropriate and 
the accused consents.215 Where criminal damage is heard summarily, it carries a maximum penalty of two 
years’ imprisonment and/or a fine of 240 penalty units.

Figure 16 shows the distribution of sentences within the Koori and Magistrates’ Courts for the principal 
proven offence of obtaining property by deception. Obtaining property by deception was mainly sentenced 
by either a community-based order (40.0%) or wholly suspended sentence (30.0%) in the Koori Court but 
sentenced in a wider variety of ways in the Magistrates’ Court, including community-based orders (22.9%), 
fines (19.6%) or adjourned undertakings (18.2%).

Figure 16:	 Distribution of sentences for obtaining property by deception
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Note: Sentence types that were given to less than 0.5% of offenders in both courts are excluded from this figure.

214	 Crimes Act 1958 (Vic) s 81. Deception is defined in Crimes Act 1958 (Vic) s 81(4).

215	 Criminal Procedure Act 2009 (Vic) ss 28, 29, sch 2, cl 4.9; Magistrates’ Court Act 1989 (Vic) s 25(1)(b).
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Table 11 shows the average and most frequent amount or duration of sentences used for the principal 
proven offence of obtaining property by deception in each court. Offenders receiving a community-based 
order or wholly suspended sentence were frequently given similar sentence durations regardless of the 
court in which they were sentenced. Offenders who received a fine in the Koori Court on average received 
a smaller fine compared to offenders receiving a fine in the Magistrates’ Court, even though the most 
frequently used fine amount was identical in both courts ($500). A sentence of imprisonment was given to 
fewer than five people in the Koori Court; however, on average, these offenders received a longer duration 
of imprisonment compared to offenders receiving imprisonment in the Magistrates’ Court.

Table 11:	 Average and frequently used sentence amount or duration for obtaining property by deception, 
by court

Sentence type Average amount or 
duration (months) 
in Koori Court

Average amount or 
duration (months) in 
Magistrates’ Court

Most frequent 
amount or duration 
(months) in 
Koori Court

Most frequent 
amount or duration 
(months) in 
Magistrates’ Court

Community-based 
order

13 11 12 12

Wholly suspended 
sentence

2 4 3 3

Fine $500 $919 $500 $500

Imprisonment 12 6 N/A 3

Note: Imprisonment duration reflects duration for charge, not total effective sentence. Calculations for community-based 

orders and wholly suspended sentences in the Koori Court involved fewer than 10 people. Calculations for imprisonment and 

fines in the Koori Court involved fewer than five people. No durations of imprisonment for this offence in the Koori Court 

were given more frequently than other durations.
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Driving and Traffic Offences

Drink Driving (Exceeding the Prescribed Concentration of Alcohol in Breath Within Three 
Hours of Driving a Vehicle)

Section 49(1) of the Road Safety Act 1986 (Vic) sets out various driving offences involving alcohol and other 
drugs. The data below relate to offences against section 49(1)(f),216 which occur where a person is found 
to have had, or to have exceeded, the prescribed concentration of alcohol shown on a breath analysing 
instrument within three hours of either driving or being in charge of a motor vehicle (where the reading was 
not caused solely by alcohol consumed after the person stopped driving or being in charge of the motor 
vehicle).

The statutory maximum penalty for an offence committed by a person against section 49(1)(f) (other 
than an ‘accompanying driver offence’) is contained in section 49(2A) of the Road Safety Act 1986 (Vic) 
and depends on the number of alcohol and other drug-related driving offences for which the accused has 
previously been convicted (Table 12).217

Table 12:	 Maximum penalty for drink driving offences

Alcohol-related driving offence 
record

Concentration of alcohol in breath 
test

Maximum penalty

First offence N/A Fine of 20 penalty units

Second offence Lower than 0.15 grams per 210 
litres of exhaled air

Imprisonment of six months or 
60 penalty units

Second offence Equal or higher than 0.15 grams 
per 210 litres of exhaled air

Imprisonment of 12 months or 
120 penalty units

Third or subsequent offence Lower than 0.15 grams per 210 
litres of exhaled air

Imprisonment of 12 months or 
120 penalty units

Third or subsequent offence Equal or higher than 0.15 grams 
per 210 litres of exhaled air

Imprisonment of 18 months or 
180 penalty units

Note: For a first offence, a fine of 20 penalty units is imposed, regardless of the concentration of alcohol recorded in the 

breath test.

The maximum penalty for an ‘accompanying driver offence’ (an offence committed by a person taken to be 
in charge of a motor vehicle as an accompanying licensed driver while the person they are sitting next to 
is driving or in charge of the vehicle)218 is set out in section 49(3AA) of the Road Safety Act 1986 (Vic). The 
maximum penalty, which does not depend on prior offences or the concentration of alcohol recorded, is a 
fine of up to five penalty units.

216	 Other section 49 offences in the Road Safety Act 1986 (Vic) are not included in figures and tables below as they 
did not occur with enough frequency to reach the list of ten most frequent principal proven offences in the Koori 
Court (Table 1).

217	 In calculating whether a person has committed a second or subsequent offence, all offences in section 49(1), 
other than accompanying driver offences, are taken into account, as are offences against previous enactments 
of those provisions and offences against section 318(1) of the Crimes Act 1958 (Vic): Road Safety Act 1986 (Vic) s 
48(2).

218	 Road Safety Act 1986 (Vic) ss 3(1), 3AA(1)(d).
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Figure 17 shows the distribution of sentences within the Koori and Magistrates’ Courts for the principal 
proven offence of drink driving. Drink driving was usually sentenced by a fine (81.3%) in the Magistrates’ 
Court, while the Koori Court frequently used either a fine (35.9%) or a community-based order (32.1%).

Figure 17:	 Distribution of sentences for drink driving, by court
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Note: Sentence types that were given to less than 0.5% of offenders in both courts are excluded from this figure.

Table 13 shows the average and most frequent amount or duration of sentences used for the principal 
proven offence of drink driving. In general, offenders in both courts receiving either a fine or community-
based order were likely to receive sentences of similar durations or fines worth similar amounts. A small 
number of Koori Court offenders, fewer than 10 people, were given a wholly suspended sentence. The 
small number of Koori Court offenders who received a wholly suspended sentence generally received 
similar durations compared to people in the Magistrates’ Court.

Table 13:	 Average and frequently used sentence amount or duration for offences of drink driving, by court

Sentence type Average amount or 
duration (months) 
in Koori Court

Average amount or 
duration (months) in 
Magistrates’ Court

Most frequent 
amount or duration 
(months) in 
Koori Court

Most frequent 
amount or duration 
(months) in 
Magistrates’ Court

Fine $657 $655 $500 $500

Community-based 
order

10 10 12 12

Wholly suspended 
sentence

3 2 2 1

Note: Calculations for wholly suspended sentences in the Koori Court involved fewer than 10 people.
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Driving While Authorisation Suspended/Disqualified

The offence of driving with a suspended licence or while disqualified from obtaining a licence is a summary 
offence contained in Section 30(1) of the Road Safety Act 1986 (Vic). For an accused person who has not 
previously been charged with driving while disqualified or suspended, the penalty prescribed under the 
Act is 30 penalty units or imprisonment for four months. With first offences, the court has the full range of 
sentencing options available to it. If at the time of committing the offence the accused had previously been 
found guilty of driving while disqualified or suspended, the court must impose a mandatory minimum sentence 
of imprisonment of between one month and two years. For subsequent offences, the court must impose a 
custodial sentence (such as imprisonment or an intensive correction order). However, if the sentence is up to 
two years in the Magistrates’ Court, the court may wholly or partially suspend the sentence of imprisonment.219

The mandatory minimum penalty prescribed by statute must be taken into account when considering Figure 
18, which shows the distribution of sentences within the Koori and Magistrates’ Courts for the principal 
proven offence of driving with a suspended licence or while disqualified from obtaining a licence. Driving with 
a suspended or disqualified licence was usually sentenced by a fine (61.8%) in the Magistrates’ Court and with 
a wholly suspended sentence of imprisonment (54.9%) in the Koori Court. The higher percentage of people 
receiving a wholly suspended sentence of imprisonment in the Koori Court is likely to reflect the fact that many 
offenders appearing before the Koori Court have previously been found guilty of driving while disqualified or 
suspended, and therefore the court is compelled to impose a mandatory minimum sentence of imprisonment.220 
The higher percentage of accused persons receiving a fine in the Magistrates’ Court may reflect the fact that a 
significant number of accused persons in the mainstream Magistrates’ Court are first time offenders.

Figure 18:	 Distribution of sentences for driving while authorisation suspended or disqualified, by court
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Note: Sentence types that were given to less than 0.5% of offenders in both courts are excluded from this figure.

219	 For further information on driving while disqualified or suspended generally, see Sentencing Advisory Council 
(2009), above n 149. Clause 28 of the Sentencing Amendment Bill 2010 (Vic), which was introduced 5 October 
2010 and passed 7 October 2010, proposes to abolish the mandatory sentence of one month’s imprisonment for 
a second or subsequent offence of driving while disqualified or suspended, while retaining the maximum penalty 
of two years’ imprisonment. At the time of writing, the Bill had yet to receive Royal Assent.

220	 See further Sentencing Advisory Council (2008), above n 7, [2.71].
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Table 14 shows the average and most frequent amount or duration of sentences used for the principal 
proven offence of driving with a suspended or disqualified licence. Offenders in the Koori Court who 
received fines for this offence on average received a smaller fine, compared to offenders receiving fines in 
the Magistrates’ Court. The most frequently used fines in both courts were for the same amount ($500). 
Offenders who received wholly suspended sentences for these offences were likely to receive similar 
durations, regardless of the court in which they were sentenced.

Table 14:	 Average and frequently used sentence amount or duration for driving while authorisation 
suspended or disqualified, by court

Sentence type Average amount or 
duration (months) 
in Koori Court

Average amount or 
duration (months) in 
Magistrates’ Court

Most frequent 
amount or duration 
(months) in 
Koori Court

Most frequent 
amount or duration 
(months) in 
Magistrates’ Court

Fine $589 $644 $500 $500

Wholly suspended 
sentence

2 2 1 1
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Careless Driving

A person who drives a motor vehicle carelessly is guilty of an offence against section 65(1) of the Road 
Safety Act 1986 (Vic), punishable by a penalty of up to 12 penalty units for a first offence and 25 penalty 
units for subsequent offences. A person who carelessly drives a vehicle, other than a motor vehicle, is guilty 
of an offence against section 65(2) and is liable to a penalty of up to six penalty units for a first offence or 
12 penalty units for a subsequent offence.221

Figure 19 shows the distribution of sentences within the Koori and Magistrates’ Courts for the principal 
proven offence of careless driving. Careless driving was usually sentenced by a fine (84.3%) in the Magistrates’ 
Court and with an adjourned undertaking (37.9%), a community-based order (31.0%) or a fine (24.1%) in 
the Koori Court.

Figure 19:	 Distribution of sentences for careless driving, by court
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Note: Sentence types that were given to less than 0.5% of offenders in both courts are excluded from this figure.

221	 Section 65(3) of the Road Safety Act 1986 (Vic) excludes from the definition of ‘vehicle’ non-motorised wheel-
chairs and motorised wheel-chairs that are not capable of travelling faster than 10km per hour.
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Table 15 shows the average and most frequent amount or duration of sentences used for the principal 
proven offence of careless driving. A small number of offenders in the Koori Court were given either a 
fine or a community-based order, fewer than 10 people for each of these sentences. The small number 
of offenders who received a community-based order in the Koori Court were likely to receive a similar 
duration to people who received a community-based order in the Magistrates’ Court. On the other hand, 
the small number of people who received fines in the Koori Court on average received smaller fines 
compared to people in the Magistrates’ Court. The most frequently used fine was similar in the Koori and 
Magistrates’ Court ($500).

Table 15:	 Average and frequently used sentence amount or duration for careless driving, by court

Sentence type Average amount or 
duration (months) 
in Koori Court

Average amount or 
duration (months) in 
Magistrates’ Court

Most frequent 
amount or duration 
(months) in Koori 
Court

Most frequent 
amount or 
duration (months) 
in Magistrates’ 
Court

Fine $507 $631 $500 $500

Community-based 
order

10 10 12 12

Note: Calculations for fines and community-based orders in the Koori Court involved fewer than 10 people in each category.
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Chapter 5 
Summary

This report, the first of two into Indigenous sentencing practices, presents a descriptive profile of the Koori 
Court, including contextual information on the background and development of the court and its philosophy, 
aims and jurisdiction. The report also provides a statistical profile of accused persons appearing before the 
court, the offences heard and the distribution of sentencing outcomes. Where possible, comparisons have 
been made between Koori Court data and mainstream Magistrates’ Court data.

While Koori Court magistrates retain responsibility for sentencing and have the same sentencing options as 
other magistrates of mainstream courts, the processes through which sentencing outcomes are determined 
differ markedly. Through the active involvement of Elders and Respected Persons, a Koori Court Officer, 
the accused and other members of the Indigenous community in the hearing process, the Koori Court aims 
to provide a more culturally relevant and inclusive sentencing process for accused persons. There is also 
significant emphasis placed on addressing factors underlying offending behaviour in the Koori Court and on 
delivering case-managed and ‘meaningful’ sentencing outcomes, potentially impacting upon the sentencing 
profile of Koori offenders. The data for this report, extracted from the Koori Court and Courtlink databases, 
have been considered within this broader context.

Given the limited level of detail contained in the available data and the relatively low number of Koori 
Court cases (compared to Magistrates’ Court cases), the Council has been restricted in the conclusions it 
has been able to draw in this report about the factors influencing sentencing outcomes between the Koori 
and mainstream Magistrates’ Courts. This report is a descriptive examination of the Koori Court, not a 
comprehensive analysis of the sentencing outcomes between the two courts. In light of these limitations, 
the main statistical findings of this report have been set out in summary form below.

Age and Gender
The majority of people sentenced in both the Koori Court and Magistrates’ Court were male (above 70%) 
and aged between 20 and 24 years (see page 26).

Socio-Economic Disadvantage
Socio-economic disadvantage (reflected in education and employment status) was prevalent among those 
appearing before the Koori Court. A large percentage of Koori Court accused were recorded as having 
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attained an educational level of year 10 or below (89.6%) or were unemployed (69.2%). The significant level 
of socio-economic disadvantage experienced by accused persons in the Koori Court and the high number 
of accused with prior convictions reflect the Royal Commission’s findings as to the correlation between 
these factors and high Indigenous custody rates.

Data sourced from the Magistrates’ Court do not contain records of education or employment status. 
While no comparisons can be drawn between the two courts in this regard, the correlation between 
factors of socio-economic disadvantage and offending behaviour is not unique to Indigenous offenders. 
Available data (for example, Corrections Victoria data on offenders received into prison) indicate that such 
disadvantage is relatively high across the prison population generally (see page 28).

Most Frequently Sentenced Principal Proven Offences
Common offence types appeared within the 10 most frequently sentenced principal proven offences for 
each court; however, the rankings of frequency tended to differ. Offences against the person (such as 
causing injury) and property offences (such as criminal damage) were likely to be sentenced more frequently 
within the Koori Court, while driving or traffic offences tended to be more frequently sentenced within the 
Magistrates’ Court (see page 30).

Distribution of Sentences
Fines made up just over 60% of all sentences within the Magistrates’ Court, while the more frequently 
imposed sentences in the Koori Court included community-based orders (24.9%), adjourned undertakings 
(22.9%), fines (18.9%) and wholly suspended sentences (16.7%).

The different distributions of sentences between the Koori Court and mainstream Magistrates’ Court may 
reflect a variety of factors, including the differences in the most common offences sentenced by each court 
(see below) and the prevalence of prior convictions in the Koori Court.

A high percentage of Koori Court accused have some form of prior offence (75.5%). Accused persons 
with prior convictions were more likely to receive sentences further up the sentencing hierarchy, including 
wholly suspended sentences and imprisonment, while accused persons without prior offences were more 
likely to receive fines or adjourned undertakings. A similar percentage of accused persons with and without 
prior convictions received community-based orders. The finding that a higher percentage of people with 
prior convictions receive sentences further up the sentencing hierarchy, compared to first-time offenders 
is at least partly supported by research undertaken by Snowball and Weatherburn,222 who found that 
New South Wales offenders were more likely to be sentenced to imprisonment if they had a history of 
prior offending, regardless of whether the offender was Indigenous or non-Indigenous. A total of 75% of 
Indigenous offenders studied by Snowball and Weatherburn had some form of prior conviction, compared 
to 40% of non-Indigenous offenders. However, Snowball and Weatherburn’s findings are open to criticism 
on the basis that they do not acknowledge the factors (such as Indigenous socio-economic disadvantage 
and frequent contact with police from an early age) identified by the Royal Commission as contributing to 
the accumulation of prior offences and resulting in the over-representation of Aboriginal people in custody. 
Caution should also be exercised in generalising from Snowball and Weatherburn’s findings in the Victorian 
context due to the differences in the offending populations in Victoria and New South Wales (see page 34).

Differences in sentence distribution between the courts, for example, in the use of fines and more 
rehabilitative non-custodial sentencing options, may also reflect the emphasis placed on delivering case-
managed and ‘meaningful’ sentencing outcomes in the Koori Court.

222	 Snowball and Weatherburn (2006), above n 129.
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Distribution by Principal Proven Offence
The differences in sentencing outcomes between the Koori Court and Magistrates’ Court may be a 
reflection, at least in part, of the differences in the types of offences most often sentenced by each court. 
A summary of sentencing distributions by offence type is set out below.

•	 Causing injury was most frequently sentenced with a community-based order in the Koori Court 
(30.1%) and a fine in the Magistrates’ Court (25.3%). The duration of community-based orders was 
similar across both courts, while the fine amounts tended to be smaller when given to Koori Court 
offenders.

•	 Unlawful assault was most often sentenced with an adjourned undertaking (39.0%) in the Koori 
Court and a fine in the Magistrates’ Court (36.7%). Fine amounts tended to be smaller when given 
to Koori Court offenders.

•	 Assaulting or resisting police was mainly sentenced by an adjourned undertaking (45.9%) in the Koori 
Court and a fine in the Magistrates’ Court (46.7%). A small number of people in the Koori Court also 
received fines that were, on average, higher than the fine amounts imposed by the Magistrates’ Court.

•	 Causing serious injury recklessly was most frequently sentenced with a community-based order in 
the Koori Court (60.0%) and a wholly suspended sentence in the Magistrates’ Court (21.3%). The 
duration of community-based orders was similar in both the Koori and Magistrates’ Court. The 
duration of wholly suspended sentences was frequently longer in the Koori Court.

•	 Theft was mainly sentenced with an adjourned undertaking in the Koori Court (30.4%) and a fine in 
the Magistrates’ Court (34.0%). Fine amounts tended to be smaller when imposed on Koori Court 
offenders.

•	 Burglary was most often sentenced by imprisonment in both the Koori Court (28.0%) and Magistrates’ 
Court (31.3%). When imprisonment was imposed, the duration was frequently higher in the Koori 
Court as compared to the Magistrates’ Court, although the average duration in both courts was 
identical.

•	 Criminal damage was mainly sentenced with an adjourned undertaking or a community-based 
order in the Koori Court (34.2% each) and a fine in the Magistrates’ Court (40.1%). The duration of 
community-based orders was similar in both courts, while the fine amounts were, on average, smaller 
in the Koori Court.

•	 Obtaining property by deception was mainly sentenced by a community-based order in both the 
Koori Court (40.0%) and Magistrates’ Court (22.9%). The duration of community-based orders was 
similar in both courts.

•	 Drink driving was mainly sentenced by a fine in both the Koori Court (35.9%) and Magistrates’ Court 
(81.3%). Fine amounts in both courts were generally similar. The maximum penalties for this offence 
increase for individual offenders, based on their prior drug or alcohol-related driving offences and 
level of intoxication.

•	 Driving with a suspended licence or while disqualified from obtaining a licence was most frequently 
sentenced with a wholly suspended sentence of imprisonment in the Koori Court (54.9%) or a fine 
in the Magistrates’ Court (61.8%). Fines for this offence, on average, were lower in the Koori Court, 
while wholly suspended sentences were of similar duration in both courts. This offence attracts a 
mandatory sentence of imprisonment if an offender has previously been found guilty of driving with 
a suspended licence or while disqualified. It may therefore be that the higher percentage of Koori 
Court offenders receiving a wholly suspended sentence of imprisonment reflects the fact that more 
Koori Court offenders have previously been convicted for this offence, compared to offenders in the 
Magistrates’ Court.
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•	 Careless driving was mainly sentenced with an adjourned undertaking (37.9%) or a community-
based order (31.0%) in the Koori Court and a fine in the Magistrates’ Court (84.3%). The average 
fine amount imposed in the Koori Court tended to be smaller than that imposed in the Magistrates’ 
Court. The duration of community-based orders in both courts tended to be similar.

•	 Fines were imposed on a higher percentage of offenders in the Magistrates’ Court compared to their 
use for the same offence in the Koori Court. When fines were used in the Koori Court, the amount 
of the fine imposed tended to be smaller, compared to the fine amounts for the same offence in the 
Magistrates’ Court.

•	 Community-based orders, wholly suspended sentences and adjourned undertakings tended to be 
given to a higher percentage of offenders in the Koori Court, compared to their use for the same 
offence in the Magistrates’ Court. The duration of community-based orders and wholly suspended 
sentences, when handed down for the same offence, was similar in both courts.

•	 Imprisonment was a relatively rare form of sentencing for both Koori and Magistrates’ Courts, 
with the exception of the offence of burglary, where it was the most frequently used sentence. 
When imposed, imprisonment tended to be used for a slightly higher percentage of Magistrates’ 
Court offenders, compared to Koori Court offenders, for the same offence. When imprisonment 
was imposed in the Koori Court, the duration tended to be longer compared to the duration of 
imprisonment for the same offence in the Magistrates’ Court.

This report is not intended as an evaluation of the Koori Court or a comprehensive analysis of Indigenous 
sentencing outcomes. The Council will provide a more detailed analysis of Indigenous sentencing outcomes 
in both the Koori Court and mainstream Magistrates’ Court in the second phase of this project.
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Appendix 1 
Data Methodology

Data Source
Data for this report were extracted from two primary sources: the Koori Court database, which records 
cases appearing before the Koori Court, and the Courtlink database, which contains records of both Koori 
Court and mainstream Magistrates’ Court cases. This report focuses on Koori Court and mainstream 
Magistrates’ Court cases sentenced between the 2004–05 and 2009–10 financial years, although the 
majority of Koori Court cases studied in this period were actually sentenced between 2007 and 2009.

This report presents information on original, non-breach sentencing outcomes for people brought before 
the Koori and mainstream Magistrates’ Courts according to their principal proven offence. The principal 
proven offence is the offence for each case that attracted the most serious sentence, within the sentencing 
hierarchy, during the original sentencing hearing for that case.223 The Council focuses on principal proven 
offences because of the high number of aggregate sentences handed down by the Magistrates’ Court. 
Aggregate sentencing occurs when the magistrate hands down one sentence for all charges within a case, as 
opposed to individual sentences for individual charges.224 Examining the sentencing patterns for all charges 
would risk double-counting the types of sentences being imposed.

Data Quality: Koori Court
The Council matched case numbers and sentencing dates between the Koori Court and Courtlink databases. 
This process was required to make it possible to analyse the principal proven offence and sentence outcomes 
in Koori Court cases, as the Courtlink database records the name and statutory reference of the principal 
proven offence and its sentencing outcome, while the Koori Court database does not. Other variations in 
the information derived from each database are that the Koori Court database contains information on 
the educational profile and employment status of accused persons and whether they have prior offences 
(although the number or type of prior offences are not recorded). The Courtlink database does not contain 
equivalent information.

During the Council’s data matching process, 21.1% of the original records within the Koori Court database 
were excluded from analysis. These records were excluded as they were unable to be matched with 
Courtlink records, thereby preventing an identification of the principal proven offence and its sentencing 
outcome. An additional 3.8% of the original records were excluded from analysis because they referred 
to cases that were either yet to be sentenced, had been transferred back to the mainstream Magistrates’ 
Court, involved all charges having been dropped prior to sentencing or related to breaches rather than an 
original sentencing hearing. The remaining 75.1% of data were included in the final analysis.

Where one sentence was handed down for a consolidated case, all the separate cases included in that 
case were collapsed into one record to prevent double-counting. A consolidated case occurs when two or 
more formerly separate cases are combined and treated as the same case for the purposes of sentencing. 

223	 In the majority of cases, it is very unlikely that ‘justice’ offences, or offences relating to breaching an obligation to 
the court (for example, failure to comply with a community-based order), would appear as the principal proven 
offence relative to other charges for which the accused is sentenced. Justice offences also appear very rarely 
outside of breach hearings.

224	 Sentencing Act 1991 (Vic) ss 9, 51.
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Approximately 60.9% of the Koori Court records included in the final analysis involved the accused being 
sentenced for an individual case, while the remaining 39.1% involved two or more cases being joined 
together into a consolidated case.

Finally, each of the remaining cases was checked to ensure that the offenders were aged 18 years or above 
at the time of sentencing. This was to ensure that cases were sentenced within the Koori Division of the 
Magistrates’ Court, rather than the Koori Division of the Children’s Court.

In total, 890 cases from the Koori Court database were deemed suitable for analysis. Of the 890 cases, the 
majority (876 cases or 98.4%) were sentenced between 2007 and 2009, with the number increasing steadily 
from 208 cases in 2007 to 381 cases in 2009. An additional 10 cases that were sentenced prior to 2007 (the 
earliest being sentenced during the 2004–05 financial year) and four cases that were sentenced in 2010225 
were also included as the data were of sufficient quality for analysis.

The relatively low number of Koori Court cases, compared to Magistrates’ Court cases, limits the inferences 
that may be drawn about the causal factors that underlie differences in sentencing outcomes between 
the Koori Court and the mainstream Magistrates’ Court. Where comparisons are made between the 
Koori Court and the mainstream Magistrates’ Court, the inferences drawn are tentative and based to a 
significant degree on meetings the Council has undertaken with court staff and other relevant individuals 
and organisations. This report is a descriptive statistical profile of the Koori Court and not a comprehensive 
investigation into the factors that contribute to the different patterns of sentencing outcomes between the 
two courts.

In the second phase of this project, the Council will use additional sources of data in an attempt to more 
comprehensively compare the sentencing outcomes, and the underlying factors influencing those outcomes, 
between the Koori Court and mainstream Magistrates’ Court and between Indigenous and non-Indigenous 
offenders generally.

Data Quality: Magistrates’ Court
Data for the mainstream Magistrates’ Court cases were extracted from the Courtlink database and 
examined for their suitability for analysis.

As the Courtlink database contains records for both Koori and mainstream Magistrates’ Courts, the 890 
cases identified as belonging to the Koori Court were excluded from the mainstream Magistrates’ Court list 
to prevent double-counting. Additionally, cases where the accused was recorded as aged 10 years or above, 
but under the age of 18, were excluded from analysis as these may relate to Children’s Court cases. Persons 
of unknown age were included in the analysis and comprised 12.7% of the final Magistrates’ Court data.

Finally, cases in the Magistrates’ Court in which accused persons received an adjournment to a diversion 
program were also removed from the data. Diversion programs are not characterised as formal sentences 
as no finding of guilt is attributed to the accused, provided they complete prescribed conditions to the 
magistrate’s satisfaction.226 Adjournments for diversion programs were recorded for just over 32,200 
accused persons in the Magistrates’ Court during the 2004–05 to 2009–10 period.

In total, 426,438 Magistrates’ Court cases were found suitable for analysis.

225	 At the time of writing, the Koori Court database had yet to finish recording all of the cases sentenced during 2010.

226	 Criminal Procedure Act 2009 (Vic) s 59(4).
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Appendix 2 
Technical Appendix

Table 16:	 Number of Koori Court accused by educational qualification

Educational qualification Male Female Total

Year 10 or below 580 217 797

Year 11–12 10 11 21

Trade 7 1 8

Tertiary/TAFE 4 6 10

Other 37 16 53

Unknown 0 1 1

Total people 638 252 890

Table 17:	 Number of Koori Court accused by employment status

Employment Status Male Female Total

Unemployed 450 166 616

Pensioner 36 47 83

Home duties 3 14 17

Employed part-time/casual 39 6 45

Employed full-time 94 14 108

Student 9 4 13

Other 7 1 8

Total people 638 252 890

Table 18:	 Number of Koori Court accused by history of prior convictions

History of prior convictions Male Female Total

Has prior convictions 490 182 672

Has no prior convictions 113 62 175

Unknown 35 8 43

Total people 638 252 890
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Appendix 3 
List of Meetings

Date Meeting

23 July 2010 Meeting with Broadmeadows Koori Court staff, including Magistrates, Elders 
and a Respected Person, the Koori Court Officer and the Senior Court 
Registrar.

30 August 2010 Meeting with staff of the Victorian Aboriginal Legal Service.

1 September 2010 Meeting with Broadmeadows Koori Court staff, including Magistrates, Elders, 
the Koori Court Officer and the Senior Court Registrar.

2 September 2010 Meeting with staff of the Courts and Tribunals Unit (Department of Justice, 
Victoria).

2 September 2010 Meeting with staff of the Koori Justice Unit (Department of Justice, Victoria).

2 September 2010 Meeting with Manager, Koori Courts and a Deputy Registrar of the 
Magistrates’ Court.

2 September 2010 Meeting with Deputy Chief Magistrates of the Magistrates’ Court 
(Coordinating Magistrates of the Koori Court).

3 September 2010 Meeting with staff of the Corrections Victoria Indigenous Policy and Services 
Unit (Department of Justice, Victoria).

10 September 2010 Meeting with Shepparton Koori Court staff, including a Magistrate, an Elder 
and a Respected Person, the Koori Court Officer and the Senior Court 
Registrar.
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