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OVERVIEW 

The Supreme Court of Victoria makes the following submission in response to 
the Sentencing Advisory Council's (SAC) issues paper on the introduction of 
a Sentencing Guidelines Council. 

It is noted that SAC's function of providing advice to Government on this 
topic is limited to how a Sentencing Guidelines Council should be 
implemented in Victoria, the Government having already announced its 
policy intention to introduce such a Council. 

The Court's submission is confined in the issues it addresses. 

The issues paper raises questions about the permissible make up and 
functions of a Sentencing Guidelines Council from a constitutional 
perspective. SAC has also published advice it has received on these issues. It 
is not appropriate for the Court to comment on the constitutionality of the 
proposals as issues of constitutional validity may be raised before it for 
determination at a later stage.l 

Sentencing Law 

The Court's submission is informed by the fact that the introduction of 
sentencing guidelines 

• is a substantial departure from the process of sentencing currently 
applied in Victoria; and 

• will add to an already complex body of sentencing law. 

Sentencing law is a combination of legislative frameworks and requirements 
and common law principles. Arriving at a sentence is an exercise of discretion 
within the legislative framework and in accordance with principle. 

1 See Guidelines for Communications and Relationships between the Judicial Branch of Government 
and the Legislative and Executive Branches Adopted by the Council of Chief Justices of Australia and 
New Zealand on 23 April 2014 [8] 



Consistency in approach to sentencing is fundamental to equality before the 
law. However, the law as it stands accepts that discretion is required to meet 
the individual circumstances of each case in order for justice to be done. 

Related to this principle is the law on the process which judges are to use in 
arriving at a sentence. That law rejects as wrong in principle an approach of 
adding and subtracting item by item from a starting figure ('two tier­
sentencing'). 

As noted in Wong 

It departs from principle because it does not take account of the fact 
that there are many conflicting and contradictory elements which bear 
upon sentencing an offender. Attributing a particular weight to some 
factors, while leaving the significance of all other factors substantially 
unaltered, may be quite wrong. We say 'may be' quite wrong because 
the task of the sentencer is to take account of all of the relevant factors 
and to arrive at a single result which takes due account of them all. 
That is what is meant by saying that the task is to arrive at an 
'instinctive synthesis'. This expression is used, not as might be 
supposed, to cloak the task of the sentencer in some mystery, but to 
make plain that the sentencer is called on to reach a single sentence 
which, in the case of an offence like the one now under discussion, 
balances many different and conflicting features. 2 

Underlying this approach to sentencing is an understanding that 

The circumstances of criminal cases are so various that they cannot be 
the subject of mathematical equations. Sociological variables do not 
easily lend themselves to mathematisation.3 

Most recently in relation to the Victorian Sentencing Act 1991 it has been 
reinforced that 

The considerations to which a sentencing judge is obliged by s 5(2) to 
have regard cannot be applied mechanically. Such an application is not 
possible given that the factors that must be taken into account are 
incommensurable, and indeed, in many respects, inconsistent.4 

Sentencing guideline regimes tend towards a mathematical approach and 
away from instinctive synthesis. They are therefore a substantial departure 
from the sentencing process required to be applied in Victoria and other 
States. This has implications from a practical perspective. 

The complexity of sentencing law has grown substantially in recent decades 
as the legislative framework has expanded. This includes provisions requiring 

2 Wong v The Queen (2001) 207 CLR 584 [75) per Gaudron, Gummow and Hayne JJ 
3 Markarian v The Queen (2005) 228 CLR 357 [52) per McHugh J 
4 DPP v Dalgliesh (a pseudonym) [2017) RCA 41 [4) per Kiefel CJ, Bell and Keane JJ 
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additional weight to give given to certain factors in certain casess, minimum 
requirements of a custodial sentence6, and guideline judgment provisions?. 
One of the most significant changes to sentencing law in recent years, 
standard sentencingB, is yet to commence. 

This context is important to consider when looking at how a sentencing 
guidelines regime would operate in practice. 

COMPOSITION OF THE COUNCIL 

SAC has proposed that two serving judges of the Supreme Court be included 
in the composition of the Council. While the SAC has identified that this 
raises constitutional questions, for the reasons set out above the Court makes 
no comment about those matters. 

There is, however, a separate question as to whether it is appropriate that 
serving Supreme Court judges sit on such a body, regardless of whether it is 
constitutionally permissible for them to do so. 

The firm position of the Court is that it would not be appropriate. 

The work of members of the Court as a modern institution is multifaceted, but 
it remains focused on the primary function of hearing and determining cases 
in accordance with the law as an independent and impartial body. 

The other facets of the work of members of the Court serve that core function 
whether in directing independent courts administration, promulgating 
procedural rules, further judicial education or engaging with the community·. 
Those functions sit comfortably with the role of the judiciary because they 
promote the functioning of the Court as an independent and impartial body. 

Being a member of a Sentencing Guidelines Council is considered to be 
outside the appropriate functions of a member of the Court. It does not sit 
comfortably with the role of the judiciary and the judges of the Court have 
made it clear that they would not be prepared to sit on such a body while 
continuing to serve on the bench. 

This position is consistent with the long held view of the Supreme Court of 
Victoria that it is not appropriate for serving judges to sit on Royal 
Commissions or Boards of Inquiry.9 However, it is not only based on that 
position. 

5 E.g. Sentencing Act 1991 Part 2A requires that in sentencing a 'serious offender' as defined must 
regard the protection of the community from the offender as the principal purpose for which the 
sentence is imposed. 
6 E.g. Sentencing Act 1991 Part 3 Division 2 requires the imposition of minimum custodial sentences 
for certain offences 
7 Sentencing Act 1991 Part 2AA 
8 Sentencing Amendment (Sentencing Standards) Act 2017 
9 See further Australian Institute of Judicial Administration Judges as Royal Commissioners and 
Chairmen of Non-Judicial Tribunals (1985) 
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Whatever shape the proposal ultimately takes, the functions of the Council 
will not be akin to a charge book committee providing a resource for judges 
about the application of existing law. The guidelines are to be given a form of 
legislative effect. Guidelines of the nature given as examples from England 
and Wales make judgments about how the law should be applied at a 
category level by setting out sentencing ranges. Judges of the Court are not 
comfortable with performing that function extra-judicially whilst performing 
the judicial sentencing function. 

The Court is conscious of the fact that much of the issues paper is premised 
upon serving members of the Court forming part of the Council. While the 
composition of the Council is a matter for Government and the Parliament, 
the position of the Court should be respected. In these circumstances, even if 
it is constitutionally possible to do so, the Council's composition should not 
require a serving member of the Court to participate, nor require the Chief 
Justice to nominate such a person. 

To the extent that SAC's proposal is informed by a concern to include judicial 
sentencing expertise on the Council, the Court indicates that there is no 
objection, in principle, to retired judges, especially those recently retired, 
serving as members of such a body. 

THE EFFECf OF A SENTENCING GUIDELINE 

As noted above, existing law recognises that sentencing requires consistent 
application of legal principle but individualised application to arrive at a just 
result. 

Judicial experience, and empirical study demonstrates that there is a 
significant difference between the perceptions of appropriate sentencing 
outcomes between those with only a generalised knowledge of a case and 
those exposed to all the facts and circumstances of an individual case and 
applicable legal principles. 

Judicial experience is also that for most offences there are outlier cases which 
do not sit comfortably within the ordinary range. Be .that a mercy killing at 
the request of a terminally ill person in terrible pain, or drug offending by 
vulnerable individuals targeted by criminal enterprises, or a fraud of such 
scale, scope and impact that it surpasses all before it. 

It is therefore important in whatever model is adopted that it is not so rigid or 
prescriptive as to prevent the imposition of a just sentence, particularly in 
those outlier cases. 

Not even the most detailed, and well considered guidelines can encompass 
the scope of human experience. 
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ADDITIONAL ISSUES NEEDING TO BE ADDRESSED 

Joint Commonwealth/State Indictments 

Our federal system provides for State and Commonwealth offences to be tried 
jointly in State courts. Indeed it relies on this mechanism for the effective 
functioning of the criminal justice system. Victorian Courts are therefore 
frequently called upon to sentence an individual convicted of a mixture of 
State and Commonwealth offences. 

Certain differences exist in State and Commonwealth sentencing law and this 
is taken into account when sentencing in these matters, but the sentencing 
process under the different legislative regimes is generally harmonious. 

As noted above, sentencing guideline regimes represent a major departure 
from the method of sentencing currently required. If Victorian law adopts a 
sentencing guidelines approach, Victorian Courts could be placed in a 
position of applying completely different methodologies for sentencing on 
charges within a single proceeding. 

Particular issues would be posed by State guidelines which address common 
law sentencing principles such as totality, which of their nature are directed 
to the consideration of all charges. 

The SAC has obtained advice regarding the application of the guidelines to 
State offences when a court is exercising federal jurisdiction. That does not 
address the issues that often arise in practice. Consideration needs to be 
given to how a sentencing exercise that must be conducted as a whole, 
including sentencing for federal offences, can be undertaken where 
sentencing regimes diverge to such an extent. 

Sentencing Guidelines in the context of recent legislative developments 

The issues paper properly raises the issue of how existing and expanded 
provisions for guideline judgments to be given by the Court of Appeal would 
sit with a Sentencing Guidelines Council regime. However, there are further 
matters which also need to be considered. 

A new 'standard sentencing' regime was enacted in 2017, but has not yet 
commenced. For those offences affected it provides that 

the period specified as the standard sentence for the offence is the 
sentence for an offence that, taking into account only the objective 
factors affecting the relative seriousness of that offence, is in the middle 
of the range of seriousness.1o 

The Court makes no comment on that scheme as its application and 
interpretation will soon be matters before the Court. However, consideration 
needs to be given to how the proposed sentencing guideline scheme would sit 
with provisions of this nature. 

10 Sentencing Amendment (Sentencing Standards) Act 2017 
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It is observed that within that scheme is a provision which states that the 
requirement to have regard to the standard sentence 'is not intended to affect 
the approach to sentencing known as instinctive synthesis'. It is difficult to 
reconcile a sentencing guidelines regime of the kind given in examples in the 
issues paper, with the continuation of an instinctive synthesis approach, and a 
legislative indication that it is unaffected. 

Sentencing Guidelines and Legislative Change 

As noted above, Victoria has experienced significant legislative changes in the 
area of sentencing over the past few decades. If it is assumed that legislative 
amendments will continue to occur at approximately the same rate this poses 
a practical challenge of maintaining a system of guidelines which sit beneath 
the legislative regime. 

Any direct inconsistency between the guidelines and the law following an 
amendment may be dealt with through basic legal principles. More difficult 
questions arise however where a guideline sets sentencing ranges derived 
from a range of considerations one or more of which may have been affected 
by a legislative change. 

The process proposed for development of guidelines may not match with the 
pace of legislative change. 
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