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A SENTENCING GUIDELINES COUNCIL FOR VICTORIA ISSUES PAPER – OPP SUBMISSION 
  
 
 
Introduction 
 
1. This document is the Office of Public Prosecutions’ (‘OPP’) submission in response to 

the Sentencing Advisory Council’s (‘SAC’) Issues Paper ‘A Sentencing Guidelines 
Council for Victoria’ (‘Issues Paper’). The OPP thanks the SAC for the opportunity to 
make a submission. 

 
2. The Issues Paper makes proposals and asks questions. We answer some of those 

questions below. We are generally content with the proposals in the Issues Paper 
that we do not address below. However, to the extent that any of the proposals in 
the Issues Paper are inconsistent with the advice of Peter Hanks QC and Graeme Hill 
dated 11 November 2017 (‘the constitutional advice’), we respectfully prefer the 
constitutional advice. 

 
 
Question 2: Composition of the sentencing guidelines council 
 
Is the proposed composition of the sentencing guidelines council appropriate? If not, what 
alternative composition should the sentencing guidelines council have? 
 
3. We respectfully submit that the statute should make the Director of Public 

Prosecutions for the State of Victoria or his or her delegate a member of the council. 
We respectfully consider that it is essential that the person responsible for 
prosecuting the State’s most serious crimes has a permanent voice on the council. 
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Question 7: Finalisation, approval and commencement of sentencing guidelines 
 
Should sentencing guidelines come into effect: 

 after approval by the sentencing guidelines council itself; or 

 after approval by the Court of Appeal? 
Alternatively, what process of finalisation and approval would you suggest? 
Should a sentencing guideline commence on a date specified by the body that ultimately 
approves the guidelines? If not, what alternative approach would you suggest? 
 
4. We respectfully submit that the guidelines should come into effect after approval by 

and on a date specified by the council. We respectfully consider that this would be 
the most efficient and practical approach. 

 
 
Question 10: The effect of a sentencing guideline 
 
How binding should a sentencing guideline be? Should a court be required to ‘have regard 
to’, ‘follow’, or ‘sentence in a manner consistent with’ a sentencing guideline? If you do 
not agree with any of these requirements, what requirement would be appropriate? 
 
Should a court be permitted to depart from a sentencing guideline when doing so would 
be ‘in the interests of justice’? If not, what test should permit a court to depart from a 
sentencing guideline? 
 
Irrespective of the particular requirement for a court to follow, or the test permitting 
departure from, a sentencing guideline, should inconsistent current sentencing practices 
be overruled by a relevant sentencing guideline?   
 
5. We respectfully submit that a court should be required to ‘follow’ a guideline. We 

consider that it is essential that the effect of the guidelines be certain, and this 
approach would provide the most certainty. 
 

6. A court should be permitted to depart from a guideline when doing so would be ‘in 
the interests of justice’. We consider that this is an appropriate test for departing 
from a guideline. However, we respectfully submit that the judge or magistrate 
should have to provide reasons as to why departing from the guideline is in the 
interests of justice. 
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Question 11: Application of sentencing guidelines (at first instance) 
 
Should a sentencing guideline apply to relevant offences: 

 sentenced after its commencement (including offences committed before its 
commencement); or 

 committed after its commencement only? 
 
7. We respectfully submit that a guideline should apply to offences sentenced after its 

commencement. Otherwise, the court may be faced with multiple charges for the 
same offence, with some falling under the guideline, and others not falling under the 
guideline. 

 
 

Question 14: Retention of guideline judgment powers 
 
Should the Court of Appeal retain its powers to give guideline judgments after the 
establishment of the Victorian sentencing guidelines council, which issues definitive 
guidelines? If not, why not? 
 
8. We respectfully submit that the Court of Appeal should not retain its powers to give 

guideline judgments after the establishment of the council. The guidelines should be 
consistent. We respectfully consider that it would be difficult for the council and the 
Court of Appeal to produce consistent guidelines.  


