Submission to the Sentencing Advisory Council

A Sentencing Guidelines Council for Victoria Issues Paper (November 2017)

Jenny Awad

Executive summary

This submission addresses the following questions which have been raised in A Sentencing Guidelines
Council for Victoria Issues Paper (the Issues Paper):

Question 1 — Are the proposed purposes of the sentencing guidelines council appropriate?

Question 3 — Is the proposed process for the nomination of members to the sentencing
guidelines council, and of the Chair, appropriate?

Question 5 — Is the proposed process for initiating a sentencing guideline appropriate?

Question 6 - Are the proposed consultation requirements for the sentencing guidelines council
in Victoria appropriate?

Question 7 — Should sentencing guidelines come into effect: after approval by the sentencing
guidelines council itself; or after approval by the Court of Appeal?

The recommendations made in this submission are summarised below:

One of the overarching purposes of the sentencing guidelines council should be to promote
reasonable consistency in sentencing outcomes (in response to Question 1).

Non-judicial members should be able to apply to become members of the sentencing guidelines
council. Applications may be shortlisted by the Sentencing Advisory Council for the
consideration of and potential appointment by the Attorney-General (in response to Question
3).

Courts should be expressly permitted to make requests to the sentencing guidelines council to
have guidelines developed (in response to Question 5)

Time limits for consultation periods and the development of sentencing guidelines should be
identified and implemented (in response to Question 6).

Sentencing guidelines should be binding on courts and should come into effect after approval
by the Court of Appeal (in response to Question 7).
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Question 1: Purposes of the sentencing quidelines council

The two overarching purposes proposed by the Sentencing Advisory Council are:

1. promoting consistency of approach in sentencing; and
2. promoting public confidence in the criminal justice system.

Importantly, it is not proposed that the sentencing guidelines council would or should aim to
create consistency in sentencing outcomes.

In Victoria, the judiciary is required to determine a sentencing outcome by applying the accepted
approach of “instinctive synthesis”. This is contrasted by the two-stage method adopted in jurisdictions
such as the United States, whereby a mathematical calculation is undertaken to deduce a sentencing
outcome. In 2005 the High Court in Markarian expressly rejected the two-stage approach and explained
the “instinctive synthesis” method as follows:!

The use of the word ‘synthesis’ ... recognises that, where a variety of considerations, often
tending in opposing directions, operate in the context of a statutory maximum, there must finally
be a quantification of the sentence to be imposed. There must be a synthesising of the relevant
factors. In that process, greater and lesser weight will be allocated to some factors depending
on their relevance to the person convicted and his or her crime. Ultimately, community and
legal values are translated into a number of years, months and days. That process must involve
an instinctive judgment.

Due to the adoption of the instinctive synthesis process in Australia, it is crucial that there is consistency
in the approach taken to sentence offenders, not only as a matter of fairness but also to promote public
confidence in the criminal justice system. This is reiterated in section 1 of the Sentencing Act 1991 (Vic)
which provides that

The purposes of this Act are—
(a) to promote consistency of approach in the sentencing of offenders;

(c) to provide fair procedures—
(i) for imposing sentences; and
(ii) for dealing with offenders who breach or contravene the terms or conditions of
their sentences;

(v) promoting public understanding of sentencing practices and procedures;

In Pham the High Court stated that “reasonable consistency” between sentencing outcomes is
required. The majority stated that the principles regarding consistency in sentencing may be
summarised as follows:?

(1) Consistency in sentencing means that like cases are to be treated alike and different cases
are to be treated differently.

(2) The consistency that is sought is consistency in the application of the relevant legal
principles.

(3) Consistency in sentencing for federal offenders is to be achieved through the work of
intermediate appellate courts.

(4) Such consistency is not synonymous with numerical equivalence and it is incapable of
mathematical expression or expression in tabular form.

! Markarian v The Queen (2005) 228 CLR 357 [73].
2 The Queen v Pham (2015) 256 CLR 550 [28].
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(5) For that and other reasons, presentation in the form of numerical tables, bar charts and
graphs of sentences passed on federal offenders in other cases is unhelpful and should be
avoided.

(6) When considering the sufficiency of a sentence imposed on a federal offender at first
instance, an intermediate appellate court should follow the decisions of other intermediate
appellate courts unless convinced that there is a compelling reason not to do so.

(7) Appellate intervention on the ground of manifest excessiveness or inadequacy is not
warranted unless, having regard to all of the relevant sentencing factors, including the
degree to which the impugned sentence differs from sentences that have been imposed in
comparable cases, the appellate court is driven to conclude that there must have been some
misapplication of principle.

Therefore, in order to achieve the purpose of promoting consistency in the sentencing approach there
must be a simultaneous promotion of reasonable consistency in sentencing outcomes. As the High court
has stated in Pham, consistency in outcomes does not necessarily amount to numerical equivalence but
focuses more on the treatment of various sentencing variables (as either mitigating, aggravating or of
no significance) and the type of punishment imposed (such as imprisonment, fine, disqualification order
etc). Therefore, consistency in outcomes is essentially a reflection, and at least one measure, of
consistency in the approach taken to sentence offenders who have committed similar crimes or
offenders who have committed crimes in similar circumstances.

Despite the abovementioned practical connection between the sentencing approach and sentencing
outcome, which was also recognised by Pina-Sanchez and Linacre,® Krasnostein and Frieberg have
drawn the following distinction between consistency of approach and consistency of outcome:*

[Consistency of approach] is a procedural mechanism that obliges a sentencing judge to follow
a prescribed sequence of steps, or to consider prescribed factors in arriving at a conclusion.
Within a discretionary framework, this approach assumes that sentences will only ever be
“reasonably consistent,” reflecting an acceptance that there is no correct sentence but rather
a range of correct sentences, and that this is necessary if sentences are to be consistently
proportionate. Without consistency of approach between judges, the search for just sentencing
outcomes becomes “at best a lottery, and at worst a myth.”

Consistency of outcome, on the other hand, concerns uniformity of sentence type or quantum.
It seeks congruence with a predetermined standard derived from factors deemed legally
relevant, with such factors having been allocated a range of predetermined weights by persons
or bodies other than the sentencing judge. This type of consistency may be achieved through
statistical grids of the type employed by the U.S. federal courts or mandatory sentencing
schemes. It embodies assumptions regarding correct sentences for cases that are relevantly
similar, which, in turn, requires agreement about the correct identification and weighting of
relevant factors. The historical context, and implementation of measures aimed at promoting
consistency of outcome indicate that they may have been directed toward increasing the
severity of sentences rather than increasing the fairness of sentences

Krasnostein and Frieberg do acknowledge that there exists some disparity in sentencing outcomes - a
likely occurrence in a system that relies on instinctive synthesis - and is problematic where it is
unjustified — that is, where it occurs as a result of a judge’s failure to consider all the legally relevant
differences between cases in reaching a decision.® Such disparity may occur between sentences passed

3 Jose Pina-Sanchez and Robin Linacre, ‘Refining the measurement of consistency in sentencing:

A methodological review’ (2016) 44 International Journal of Law, Crime and Justice 68, 72. The authors stated that ‘these
different views should not produce competing definitions of consistency since a similar approach to sentencing should result
in alike cases receiving similar sentence outcomes.’

4 Sarah Krasnostein and Arie Frieberg, ‘Pursuing consistency in an individualistic sentencing framework: if you know where
you’re going, how do you know when you’ve got there?’ (2013) 76 Law and Contemporary Problems 265, 270-1.

5 lbid 271.



Jenny Awad, December 2017

by different judges and those passed by the same judge (referred to by Pina-Sanchez and Linacre as
inter and intra-judge disparity respectively).®

The purpose of the sentencing guidelines created by the sentencing guidelines council should be to
promote consistency and diminish unjustified disparity in the approach taken to sentence offenders and
the outcome derived from following such an approach. The main incentive in pursuing the dual purpose
of consistency in approach and outcome is the potential reduction in the number of appeals of sentencing
decisions on the grounds of manifest inadequacy or excess.

For example, if it is agreed that long prison terms should be reserved for violent and sex offenders who
pose an immediate threat to the community, then the sentencing guidelines should reflect this.
Therefore, imprisonment should not be the preferred punishment imposed on certain subsets of
offenders, such as individual white-collar offenders, who do not pose an immediate threat to the
community and may therefore be sentenced using more appropriate forms of punishment which do not
necessarily involve geographical isolation.’

Based on this reasoning, it would appear illogical, at least from a practical perspective, for the
sentencing guidelines council to pursue consistency in the sentencing approach without simultaneously
aiming to achieve reasonable consistency in sentencing outcomes.

Question 3: Nomination and appointment of the members of the sentencing guidelines council

The current proposal by the Sentencing Advisory Council is that:

Judicial members would be nominated by the relevant heads of jurisdictions after consultation
with the Attorney-General. Non-judicial members would be nominated by the Attorney-
General. The chairperson would be one of the judicial members, nominated by the Chief Justice
of the Supreme Court after consultation with the Attorney-General. All nominations would be
made to the Governor in Council, who would then formally make the appointments.

It is unclear why non-judicial members may not submit applications to become members of the
sentencing guidelines council. Arguably, the sentencing guidelines council could benefit from this
option as it may attract candidates who are equally, or potentially more, experienced in sentencing law
and related areas of practice than those which may be nominated and appointed by the Attorney-
General. This may also work to increase diversity amongst the members of the sentencing guidelines
council.

If the main limitation is time and/or resources, one suggestion is that applications could be made directly
to the Sentencing Advisory Council which would undertake the process of shortlisting candidates for
the consideration of the Attorney-General.

Question 5: Developing sentencing guidelines (initiation)

The Sentencing Advisory Council has proposed that the development of sentencing guidelines would
be initiated at the request of the Attorney-General and that complying with such a request would be
optional for the sentencing guidelines council. The rationale for this recommendation is that it would
recognise the Attorney-General’s authority on matters of criminal justice in Victoria. This reasoning is
sound.

6 Pina-Sanchez and Linacre, above n 76.
7 Mirko Bagaric, Theo Alexander and Jenny Awad, Submission No 37 to Senate Economics References Committee, Inquiry
into Penalties for White-Collar Crime, 30 March 2016.
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Interestingly, the Sentencing Advisory Council has not recommended that courts would be able to
expressly request the development of a sentencing guideline but could instead continue to make notes
in judgements about areas which would benefit from guidance (as is already done).

The Sentencing Advisory Council has stated at page 27 of the Issues Paper that:

...it would not be appropriate for the Court of Appeal (or any other court in Victoria) to have
the authority to request a sentencing guideline, regardless of whether the sentencing guidelines
council would be required to comply. This is because such a request risks creating the
appearance of the court carrying out a non-judicial function.

However, this seems to be counterintuitive. If any institution or party should be expressly permitted to
request sentencing guidelines to be developed it should be courts - as this is where sentencing actually
happens. Judges are the people sentencing offenders and they are the ones who will predominantly
utilise and benefit most from the sentencing guidelines. Furthermore, judges are in a better position to
ascertain where sentencing guidelines would be required.

Arguably, the ability to request the development of a sentencing guideline is no more a non-judicial
function than approving the sentencing guideline itself (as is proposed under the court-approval model)
or issuing warrants and preventative detention orders (examples of non-judicial functions already being
carried out by judges).

The issue of this power having a “non-judicial flavour”, which in itself is not determinative of
constitutional incompatibility,® may be overcome by conferring the power on the judge instead of the
court, in reliance on the persona designata doctrine.*®

Importantly, the ability of a judge to initiate the development of a sentencing guideline would not
amount to creating the guideline itself, but would merely constitute a request to commence the process
— a request which may ultimately be rejected by the sentencing guidelines council. Therefore, the
express authority to permit judges to initiate such requests would not diminish the integrity of the
separation of powers doctrine.

A thorough analysis of the constitutional issues raised by this question is outside the scope of this
submission and is likely to be resolved by the constitutional advice which the Sentencing Advisory
Council will obtain in due course.

Question 6: Developing sentencing guidelines (consultation)

The Sentencing Advisory Council has stated that a comprehensive consultation process is crucial to the
development of any sentencing guideline in Victoria and therefore it is not permitted for guidelines to
be developed without consultation, even if ‘urgently’ required.

Currently, there appears to be no proposed time limit for the consultation process or any indication of
how long it is expected to take. While the importance of consultation is clear, it is equally as important
to provide the guidelines to courts within a reasonable time frame — an aim which will also increase

8 See Hon RS French, ‘Executive toys: Judges and non-judicial functions’ (2009) 19 Journal of Judicial Administration 5.
See also Terrorism (Community Protection) Act 2003 (Vic) Part 2A.

9 Ananian-Welsh, Rebecca, ‘Preventative Detention Orders and the Separation of Judicial Power’> [2015] University of New
South Wales Law Journal 27.

10 See Hilton v Wells (1985) 157 CLR 57 [11] where Mason and Deane JJ warned against the apparently superficial persona
designata doctrine becoming an ‘elaborate charade’.
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public confidence in the criminal justice system. Accordingly, if it is possible, time limits for
consultation periods and the development of guidelines should be identified and implemented.

Question 7: Developing sentencing guidelines (finalisation, approval and commencement)

As stated at page ix of the Issues Paper, the role of the sentencing guidelines council is to assist judges
in the sentencing exercise, promote consistency in sentencing and increase public confidence in the
criminal justice system. The guidelines are not intended to remove judicial discretion but rather to
structure the sentencing process by providing the following features which should be followed unless
they are contrary to the interests of justice:

e adecision-making process that judicial officers should follow;

e a comprehensive and non-exhaustive set of relevant considerations that judicial officers
should take into account; and

e starting points and sentencing ranges based on that detailed set of relevant considerations.

The fact that there are exceptions as to when the guidelines should be followed (namely, where it would
be contrary to the interests of justice), and that the list of relevant considerations to be taken into account
and those which form the basis of the starting points and sentencing ranges are non-exhaustive, it would
seem that the inherent nature of the guidelines is that they are to be used as an aid.

The model of approval to be used is largely dependent on whether the sentencing guidelines are to be
binding on courts. In answering this question, there are two important considerations.

If the guidelines are not binding, then courts essentially have the choice of whether or not to use them
to guide the instinctive synthesis process. In this way, the guidelines would be “voluntary” and may
work against the purpose of promoting consistency in the sentencing approach. On the other hand, this
would maintain the integrity of judicial discretion in the criminal justice system.

However, if the guidelines are binding on courts, this may help achieve the goal of consistency in the
sentencing approach. However, it may also result in the restriction of judicial discretion which would
be contrary to the principle of instinctive synthesis and the constitutional independence of the judiciary.

If the sentencing guidelines are to be truly effective in achieving the overarching purpose of promoting
consistency in the sentencing approach, the guidelines should be binding on courts except where it
would be contrary to the interests of justice (where, for example, following the guideline would mean
that not all of the relevant legal factors would be adequately considered, resulting in an unjust sentence).

Of all the models of approval listed in the issues paper, the court-approval model appears to be the best
option as it allows for the guidelines to be binding without prohibiting judicial officers from
membership of the sentencing guidelines council.

Kind regards,

Jenny Awad

Lawyer | Academic

LLB (Hons) B Sc (Deakin) GDLP
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