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Sentencing Advisory Council 22 December 2017 
Level 3, 333 Queen Street 
MELBOURNE VIC 3000 
 
By email: contact@sentencingcouncil.vic.gov.au 
 
 
 
Dear Sir/Madam 
 
WorkSafe Victoria’s Submission on the Sentencing Guidelines Council Issues Paper 
 
WorkSafe Victoria (WorkSafe) is the Victorian WorkCover Authority’s trading name and workplace 
safety regulator. It has responsibility for ensuring, among other things, compliance with Victoria’s 
health and safety legislation and undertakes enforcement action where necessary, including 
prosecutions within the criminal justice system. 
 
In May 2017, the Victorian Government announced that it would introduce legislation to establish 
a sentencing guidelines council in Victoria. The Issues Paper drafted by the Sentencing Advisory 
Council identifies relevant issues associated with the establishment of a sentencing guidelines 
council and facilitates consultation by inviting submissions on those issues. 
 
WorkSafe is grateful for the opportunity to provide the Sentencing Advisory Council with a 
submission on the Issues Paper insofar as it relates to the sentencing of health and safety 
offences. WorkSafe has a particular interest in any sentencing guidelines given that it has 
specialist expertise in the area of investigating and prosecuting Occupational Health and Safety 
(OHS) offences. This includes responsibility for investigating and prosecuting breaches of the 
Occupational Health and Safety Act 2004 (OHS Act), Accident Compensation Act 1985, 
Dangerous Goods Act 1985, Equipment (Public Safety Act) 1994, Workplace Injury Rehabilitation 
and Compensation Act 2013 and the associated regulations under each Act. 
 
It is noted that the proposed purposes of the sentencing guidelines council are to promote 
consistency in the approach to sentencing and promote public confidence in the criminal justice 
system. WorkSafe agrees that these purposes are both necessary and appropriate.   
 
Sentencing practices in the OHS jurisdiction have long been the subject of scrutiny by WorkSafe 
and its stakeholders. The lack of consistency in the approach to sentencing for OHS breaches 
and a lack of public confidence in the sentencing of OHS offenders are frequently noted concerns 
by WorkSafe’s internal and external stakeholders, victims and their families as well as the 
Victorian community generally. 
 
By way of example, during the 2016/2017 financial year WorkSafe commenced 138 prosecutions, 
with the majority of cases being finalised in the Magistrates’ Court and a small number being 
determined in the County Court. Generally speaking, approximately 90% of its prosecutions 
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resolve as guilty pleas and are mainly instituted under the OHS Act. Presently, WorkSafe 
publishes all of its prosecution results on its website (https://www.worksafe.vic.gov.au/pages/ 
laws-and-regulations/enforcement/prosecution-result-summaries-and-enforceable-undertakings) 
and in its annual report.  
 
The need for sentencing guidelines in OHS legislation was recognised some time ago by one of 
Australia’s leading OHS researchers and academics, Professor Richard Johnstone, in the context 
of Magistrates’ Court OHS hearings. In his 2003 study of Occupational Health and Safety, Courts 
and Crime: the legal construction of occupational health and safety offences in Victoria, Professor 
Johnstone argued that there was a need for sentencing guidelines in legislation and/or for 
guideline sentencing judgments to better structure and inform the exercise of the sentencing 
discretion.   
 
According to Professor Johnstone –  
 

“Transparent and well-structured sentencing guidelines can be particularly useful 
in ensuring that irrelevant or inappropriate sentencing factors are not considered 
by the court, and that convicted offenders have the exemplary or unsatisfactory 
aspects of their OHS performance considered by the courts. For example, 
sentencing guidelines might outline the appropriate range of sanctions for OHS 
offences, guide the courts in their choice of sanction, indicate factors to be 
ignored, to be considered in mitigation (for example a proven compliance program, 
and/or OHS management system, a regular process of self-reporting of 
contraventions and so on) and in aggravation (a poor OHS record, proven top 
management involvement in the offence; lack of cooperation in investigation and 
so on). Transparent and well publicised sentencing guidelines will signal to duty 
holders that their investment in compliance programs and OHS management 
systems will be rewarded if they are prosecuted for a contravention which occurs 
despite these measures.” 

 
Despite Professor Johnstone’s arguments, in his 2004 Occupational Health and Safety Act 
Review Report Chris Maxwell (now His Honour Justice Maxwell) did not consider that there was a 
need for specific sentencing guidelines in OHS legislation. There appears to be two specific 
reasons for this: 
 
(1) it is vital that OHS offences be seen as mainstream criminal offences and subject to the rules 

which apply to criminal conduct generally; and 
(2) although there is only limited Victorian case law in relation to sentencing OHS offenders, the 

courts have developed a working body of sentencing principles for health and safety offences.  
 
More recently, in DPP v Frewstal Pty Ltd [2015] VSCA 266 (Frewstal) the Court of Appeal, led by 
President Maxwell, noted that it was important that the Court endeavour to make clear the 
manner in which sentencing must be approached in OHS cases. The judgment provides at 
paragraph 127: 
 

“In our opinion, sentencing judges should be guided by the following principles:   
 

• First, unlike cases of unlawful homicide, the occurrence of death or serious injury is not an 
element of the offences charged. An accused is punished according to the gravity of the 
breach of duty owed under the Occupational Health and Safety Act 2004, not according to 
the result or consequences of the breach.  

• Secondly, the gravity of the breach is measured by two factors – the seriousness of the 
breach itself (that is, the extent to which the defendant has departed from its statutory 
duty); and the extent of the risk of death or serious injury which might result from the 
breach.  
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• Thirdly, an assessment of the extent of the risk itself involves consideration of two factors 
– the likelihood of the occurrence of an event as a result of the breach (such as the event 
that occurred in the particular case) endangering the safety of employees or others; and 
the potential gravity of the consequence of such an event (in particular, whether there is a 
risk of death or serious injury).  

• Fourthly, the fact that the breach in the particular case resulted in death is relevant only in 
the sense that it might manifest or demonstrate the degree of seriousness of the relevant 
threat to health or safety resulting from the breach.” 

 
These comments by the Court of Appeal did not alter the state of the OHS sentencing regime in 
Victoria but made it clear the Court had formed an opinion that there was some utility in providing 
a guideline to be applied by the lower Courts in sentencing OHS offences. During sentence 
hearings, WorkSafe assists the Court by referring to this part of the judgment in Frewstal in 
support of the principle that offences under the OHS Act are risk based, and that an offender is 
sentenced according to the gravity of the breach of duty measured by the seriousness of the 
breach and extent of the risk.  
 
Inconsistency and disproportionately low penalties for OHS offending undermine public 
confidence in the OHS scheme. At the time Maxwell was undertaking his review of the 
Occupational Health and Safety Act 1985, statistics provided by WorkSafe showed that, on 
average, a breach of the general duty provisions attracted around 17% of the sentencing cap in 
the Magistrates’ Court and around 7% of the statutory maximum penalty.   
 
Recent and confined analysis by WorkSafe of sentencing outcomes over a five year period where 
the hazard alleged was one of a fall from height illustrates average sentences imposed over a 
period of time. These offences all alleged the risk was one of serious injury or death. Six of the 
matters, including two fatalities, were dealt with in the County Court and the remaining matters 
were heard in the Magistrates’ Court.   
 

Average Sentences imposed where risk alleged was fall from height 

 

 
 
*The period June 2013-2014 includes the sentencing outcome for a matter which resulted in a fatality and a sentence of 
$400,000. 
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June 16-17 20,900 15 313500 155.46 1399140 1.493774747
June 15-16 12,417 12 149000 151.67 1365030 0.909625918
June 14-15 37,766 12 453193 147.61 1328490 2.842782658
June 13-14 59,957 21 1259100 144.36 1299240 4.614785787
June 12-13 23,409 11 257500 140.84 1267560 1.846783656

2.341550553



 
 

 4 
 

The prescribed maximum penalty for a general breach under the OHS Act is 9000 penalty units 
for a body corporate. As at June 2017, the maximum fine applicable was approximately $1.4 
million.   
 
The discrete analysis of the sentencing outcomes in this five year period indicates that the 
average fine across all matters, excluding the fatality in 2013-2014, was $27,490. This is 
approximately 2.34% of the prescribed maximum penalty. Applying the jurisdictional maximum for 
the Magistrates’ Court of 2500 penalty units or $388,650, the average fine is 7% of the 
jurisdictional maximum.   
 
WorkSafe has observed that, despite the offences being risk based, there is significantly higher 
penalty where the risk has eventuated and a serious injury or fatality has occurred. This 
observation is supported by a direct comparison between two sample incidents – one involving a 
fall and injury as opposed to an incident with a fall and no injury. Those sentencing outcomes 
from the Magistrates’ Court are as follows: 
 
• Injury – received a $25,000 fine with conviction where a worker fell 2.1m from incomplete 

scaffold and received a fractured skull and broken cervical bone; and 
• No injury – received a $5,000 fine without conviction for an incomplete scaffold at the height of 

6m where the worker did not fall from height. 
 
Limited sentencing material does not allow for further analysis of the outcome, however, applying 
the guidelines as referred to in Frewstal, WorkSafe notes the significant discrepancy between the 
outcomes where the hazard and risk was the same.  
 
WorkSafe reiterates its position that consistency and public confidence should be two of the key 
goals of OHS sentencing practices.  
 
WorkSafe submits that public perceptions of leniency and inconsistency could be addressed 
through appropriate sentencing guidelines and increasing transparency. WorkSafe would be 
happy to participate in any ongoing work proposed by the Sentencing Advisory Council in 
developing formal sentencing guidelines for OHS offences. 
 
We understand that a similar health and safety guideline was developed and implemented in the 
United Kingdom in February 2016 which has operated with the intended purposes. 
 
Kindly acknowledge receipt of this submission and do not hesitate to contact me if you require any 
further information or clarification on any issues detailed above. 
 
Yours sincerely 

 
Paul Fowler 
Director, Enforcement Group 
WorkSafe Victoria 
 


