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INTRODUCTION

The Law Institute of Victoria (LIV) is Victoria's peak body for lawyers and represents around 19,300 people
working and studying in the legal sector in Victoria, interstate and overseas. The fundamental purpose of the
LIV is to foster the rule of law and to promote improvements and developments in the law as it affects the
public of Victoria. Accordingly, the LIV has a long history of contributing to, shaping and developing effective
state and federal legislation, and has undertaken extensive advocacy and education of the public and of
lawyers on various law reform and policy issues.

This submission has been prepared by the LIV's Criminal Law Section, with input from Executive Committee
Member Melinda Walker and LIV Council Member Carrie O'Shea. We also acknowledge valuable input from
James Mitchell.

The Criminal Law Section, which is comprised of over 2300 members, has a long history of contributing to,
shaping, and developing effective criminal legislation, and has undertaken extensive advocacy on law reform
and policy issues, particularly bail and sentencing.

The LIV takes the view that a significant threshold issue should be addressed in considering the role and
operations of the SGC that is not addressed in this consultation. This issue is the constitutional viability of
any organisation charged with the role envisaged. The LIV recommends that this issue be intensively
investigated and that the SGC role decisions be informed by the findings of this threshold investigation.

Please contact CriminalLawSection@liv.asn.au if you have any queries in relation to this submission.
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PURPOSES OF THE SENTENCING
GUIDELINES COUNCIL IN VICTORIA

Question 1: Are the proposed purposes of the sentencing
guidelines council appropriate?

The Sentencing Advisory Council ('SAC") proposes that the purposes of the sentencing guidelines council
('SGC") for Victoria be to produce sentencing guidelines that:

e Promote consistency of approach in sentencing; and
e Promote public confidence in the criminal justice system.

The LIV considers these to be appropriate purposes but cautions against overstating the problem of
inconsistent approaches to sentencing or of public confidence in the criminal justice system.

As the SAC recently affirmed, there is no evidence that approaches to sentencing, or sentencing outcomes,
are inconsistent.! Further, the SAC has noted there is little or no reliable evidence that the public lacks
confidence in sentencing practices.?

The appearance of a lack of public confidence in the criminal justice system is often the result of individual
reporting on individual cases. It is the LIV's view that the best way to address any public confidence issues is
through education.

The LIV acknowledges that a SGC may play a role in wider efforts to improve public confidence, not by
redressing an actual consistency problem, but instead redressing the public's impression of one (as
discussed by former NSW DPP Nicholas Cowdery).

Therefore, the LIV submits that while the purposes suggested by the SAC are appropriate, it is important that
the functioning of the SGC does not attempt to significantly alter the current approaches to sentencing, and
that the goal of promoting public confidence in the criminal justice system is not a goal that is only addressed
through the operation of a SGC but is addressed through a range of actions.

Alternative Purpose 1: Public Education
Two recent Australian jury studies suggest that the overwhelming majority of the public support sentencing

practices when they understand the reasoning behind sentences. A 2011 Tasmanian jury study surveyed
688 jurors from 138 criminal trials.® The jurors were surveyed about the sentences imposed in cases for

1 Sentencing Advisory Council, Sentence Guidance in Victoria Report (2016) 70-71.
2 |bid 63.

3 Criminology Research Council, Public judgement on sentencing: Final results from the Tasmanian Jury
Sentencing (2011).



which they deliberated. Overall, 90 per cent of the jurors said the sentence was appropriate.* A 2017
Victorian jury study surveyed 987 jurors from 124 trials.® Eighty-seven per cent of the jurors thought the
sentences were appropriate.

The LIV therefore would support educating the public about sentencing as an alternative purpose of the
SGC, as these studies suggest that when people have a detailed insight into the substance of a criminal
matter, they are better aligned with the sentencing outcome.

Alternative Purpose 2: Further Judicial Education
Judicial training and education has become an important part of the modern judiciary. When problems are

identified in specific sentencing practices, the SGC could play a vital role in addressing such problems by
contributing to ongoing judicial training.

4 Ibid.

5 Kate Warner, Julia Davis, Caroline Spiranovic, Helen Cockburn, and Arie Freiberg, ‘Measuring Jurors’
Views on Sentencing: Results from the Second Australian Jury Sentencing Study’ (2017) 19 Punishment &
Society 180.



COMPOSITION AND FUNCTIONS

Question 2: Is the proposed composition of the sentencing
guidelines council appropriate? If not, what alternative
composition should the sentencing guidelines council have?

The LIV supports the proposed composition of the SGC put forward by the SAC (seven judicial members, six
legal and six community members who, in the opinion of the Attorney-General, have expertise, knowledge or
skills relevant to sentencing and criminal justice and the work of the SGC).

The LIV considers that the SGC must contain a significant percentage of members of the legal community,
particularly judicial members. The body should also be representative of the profession comprising members
from the private profession, Victoria Legal Aid and Community Legal Centres.

The Sentencing Council of England and Wales works as an example of a council composed of many from
the legal community, in that 11 out of its 15 members practice as lawyers or judges.

The LIV supports the intention behind allowing non-judicial members the opportunity to contribute to
sentencing policy, which is to improve the community's confidence in the criminal justice system. To promote
this intention, the LIV considers that the appointment of community members must ensure broad
representation from a wide range of community sections, including academia, human rights, youth groups,
rehabilitation providers, mental health and other advocate groups. This approach would avoid decisions
being made on public opinion alone, without a careful and analytical base.

Question 3: Is the proposed process for the nomination and
appointment of members to the sentencing guidelines council,
and of the Chair, appropriate? If not, what process would you
suggest?

Under the SAC's proposal, the Governor in Council appoints members of the SGC. The judicial members are
to be recommended by the heads of jurisdiction in consultation with the Attorney-General. The Chairperson
of the guidelines council (the senior judicial member) would be appointed by the Governor in Council on the
recommendation of the Chief Justice.

The LIV is concerned the process does not ensure the legal or community members are endorsed or
recommended by appropriate professional bodies that are sufficiently familiar with sentencing issues. The
absence of the involvement of these bodies poses risks to the SGC achieving its purposes of building public
confidence.

A process by which the Governor in Council appoints all members of the SGC (except the Chairperson)
without wider involvement also risks allowing political issues of the day to shape the composition of the SGC,
and any resulting perceived influence on sentencing practices would also undermine the SGC purpose of
building public confidence.



Additionally, the proposed nomination procedure is inconsistent with the models from England and Wales,
Scotland, and New Zealand. Under all three models, the judiciary appoints the judicial arm of the council
(with legislative agreement), and a representative of the legislature appoints the other members (with judicial
agreement).

The LIV submits that a preferred nomination procedure would be to follow overseas jurisdictions to have the
judiciary appoint the judicial arm of the council, and representatives of the legislature appoint the other
members of the SGC on advice from appropriate professional bodies.

Question 4: Are the proposed functions of the sentencing
guidelines council appropriate? If not, what alternative or
additional functions should the sentencing guidelines have?

The SAC proposes that the functions of the sentencing guidelines council be:
e To develop and issue sentencing guidelines for use by the judiciary when sentencing;

e To consult with the general community, the courts, government departments and other interested
persons or bodies when developing and issuing sentencing guidelines; and

e To perform related functions, such as publishing and publicising sentencing guidelines.

The LIV agrees with the functions of the SGC being confined to the development of sentencing guidelines
and related functions, and that it not be permitted or required to provide advice to government.

As the judiciary is most familiar with the realities of sentencing and current problems facing sentencing
practices, the LIV endorses the judiciary being consulted about the functions of the SGC. Without such
consultation, the proposed functions of the SGC are inappropriate.

An additional function of the SGC could be to contribute to further judicial training where specific problems
with sentencing practices are identified.



DEVELOPMENT AND CONTENT OF
SENTENCING GUIDELINES

Question 5: Is the proposed process for initiating a sentencing
guideline appropriate?

The SAC proposes that a Victorian sentencing guideline would be initiated:
e On the sentencing guidelines council's own motion; or

e Atthe request of the Attorney-General, provided that the sentencing guidelines council is not
required to comply with that request.

The SAC further propose that the decision to initiate the development of a sentencing guideline would be
determined by reference to the legislative prescribed purposes of the sentencing guidelines council.

The LIV is concerned that if the Attorney-General could apply for a sentencing guideline, political issues of

the day would be the prevailing influence over the issuing of guidelines, which would jeopardise confidence
in the guidelines and undermine their value, as well as risking resources and attention being diverted from

genuine sentencing issues.

Question 6: Are the proposed consultation requirements for
the sentencing guidelines council in Victoria appropriate? If
not, what alternative consultation requirements should the
sentencing guidelines council have?

The SAC put forward the preliminary view that the sentencing guidelines council should, at a minimum,
publish draft guidelines and be required to consult with the general community, the courts, government
departments, and other interested persons or bodies.

The LIV supports a mandatory consultation process that cannot be bypassed. Such a process is important in
helping fulfil the SGC's purpose of promoting public confidence in the criminal justice system.

However, the LIV recognises that if the consultation process is too comprehensive it is likely to delay the
development of guidelines, and in turn may possibly overly burden the judicial system.

The LIV endorses the SAC position that a mandatory consultation with parliament would compromise the
perception of the SGC's independence, and therefore should be excluded from the council's consultation
process.

Further, the SGC should publish an impact or resource assessment alongside any draft or final guideline as
such considerations are crucial to the impact of sentencing on the state, the community, and prisoners.



Question 7: Should sentencing guidelines come into effect
after approval by the sentencing guidelines council itself, or
after approval by the Court of Appeal?

Sentencing guidelines should be approved by those who have practical experience in the sentencing of
offenders and current challenges and issues faced through sentencing practices. The Court of Appeal
('COA") is composed of highly experienced judges who have extensive knowledge of both the realities of
sentencing and of current problems with sentencing practices in Victoria. The LIV therefore considers
sentencing guidelines should only come into effect after approval by the COA.

Question 8: Is the proposal for publishing draft and final
guidelines by the sentencing guidelines council sufficient?

The SAC holds the preliminary view that the SGC should publish all draft and final guidelines on its website
and make them downloadable free of charge. The LIV supports this approach.

The LIV also supports the SAC's view that the publication of a guideline should be publicised by sending a
copy of the guideline to all heads of jurisdiction and the Judicial College of Victoria informing the judiciary,
the profession and all interested stakeholders through email, and issuing a media release.

Question 9: Is the proposed scope of form and content for a
sentencing guideline developed by the sentencing guidelines
council in Victoria appropriate?

The LIV considers that the form and content of the guidelines should not hinder the independence of the
judiciary or judicial discretion. As a result, the LIV also believes that guidelines should not compromise the
operation of the intuitive synthesis approach adopted by Victorian courts. Guidelines that are too prescriptive
impede the court's ability to take this approach.

Sentencing is a complex art. Chief Justice Spigelman of New South Wales ('NSW') stated in an address to
the NSW DPP Conference in 1999:

The ineluctable core of the sentencing task is a process of balancing overlapping, contradictory and
incommensurable objectives. The requirements of deterrence, rehabilitation, denunciation, punishment
and restorative justice do not generally point in the same direction. Specifically, the requirements of
justice, in the sense of just deserts, and of mercy often conflict. Yet we live in a society which values
both justice and mercy.6

The form and content of the guidelines should not reflect an imbalance between the objectives of sentencing,
particularly those of punishment and rehabilitation. Aside from compromising the operation of the intuitive
synthesis approach, more prescriptive sentencing processes may lead to a greater use of prisons if an
upward adjustment to sentences is achieved. If guidelines operate to influence an upward adjustment to

6 The Hon Justice Spigelman, 'Sentencing Guideline Judgments' (Address to the National Conference of
District and County Court Judges, Sydney, 24 June 1999)
<http://www.austlii.edu.au/au/journals/CICrimJust/1999/11.pdf>.



sentences, the importance of rehabilitation may be lost. This would be particularly significant given that
imprisonment is often no deterrent to a large proportion of those who fall to be sentenced.

The LIV further views that the form and content of the guidelines should not contribute to court delays or
burdens on the judicial system.

The LIV holds concerns over the prospect of the SGC issuing a guideline that is structured in a form similar
to that of an offence-based guideline produced by the Sentencing Council for England and Wales. Those
guidelines adopt a staged process of decision-making, and the LIV submits that such a form is capable of
compromising judicial discretion. The issues paper suggests that the steps that can be found in an offence-
based guideline as issued by the Sentencing Council for England and Wales can be seen as a codification of
a set of considerations already made by judicial officers in Victoria through the intuitive synthesis approach.
In the LIV's view, guidelines in such a form nevertheless hinder judicial discretion by providing a rigid
decision-making process that reduces the ability of judicial officers to synthesise the relevant factors in a
manner that is responsive to the individual circumstances of the person convicted. Additionally, requiring
every judicial officer in Victoria to apply this process of rigid decision-making is likely to be impractical and
contribute to court delays. For example, were a guideline to include inflexible categorisation of mitigating
factors (such as is the case in the Sentencing Council for England and Wales' guideline for rape), there may
be an undue focus on those categories in sentencing, which could lead to delays and an increasing number
of appeals.

The LIV notes that risks to judicial discretion and independence are mitigated in England and Wales as
judicial officers are permitted to depart from following this staged decision-making process should following
the process not be in the interests of justice. This LIV also notes that, if a staged decision-making process
was featured in guidelines, it would be possible to preserve independence for judicial officers by requiring
only that judicial officers have regard to the guideline, as opposed to requiring that the guideline be followed.

Ultimately, the LIV submits that the form and content of the guidelines should not be prescriptive but rather
should provide judicial officers with the flexibility needed to ensure that sentences are fair and serve all of the
objectives of the process of sentencing.



APPLICATION OF SENTENCING
GUIDELINES IN VICTORIA

Question 10: How binding should a sentencing guideline be?

The issues paper asks whether a court should be required to:
1. 'Have regard to' the guideline;
2. 'Follow' the guideline; or
3. 'Sentence in a manner consistent with' the guideline.

As the issues paper notes, the features of a sentencing guideline (for example, whether it includes a staged
decision-making process, starting points and sentencing ranges, or only principled guidance) determine what
is considered appropriate in terms of how binding that guideline should be.

Again, the LIV views that key considerations in determining the binding nature of a guideline are the
guideline's impact on judicial discretion and court delays. For example, it is likely that guidelines that consist
only of principled guidance derived from or a codification of well-established principles already applied by
judicial officers in Victoria would not impact upon judicial discretion if they were required to be followed or if a
sentence was required to be consistent with that guideline. However, judicial discretion is likely to be
compromised if judicial officers were required to follow a guideline consisting of a staged decision-making
process.

The LIV further considers it is not appropriate that a court be required to 'have regard to', 'follow', or
'sentence in a manner consistent with' the guideline unless the court is also always permitted to depart from
a guideline when doing so would be 'in the interests of justice'.

Question 11: Should a sentencing guideline apply to relevant
offences sentenced after its commencement (including
offences committed before its commencement) or committed
after its commencement day?

The SAC asks whether, at first instance, a sentencing guideline should apply to relevant offences sentenced
after the guideline’'s commencement (including offences committed before its commencement) or should
apply to relevant offences committed after its commencement only.

As the issues paper notes, in Victoria courts are required to take current sentencing practices into account,
but may also take account of sentencing practices at the time of the offending in order to promote equal
justice.

The LIV is of the view that guidelines should be consistent with this approach. Therefore, it is submitted that

guidelines should operate for relevant offences sentenced after their commencement (including offences
committed before its commencement).

10



The LIV considers that courts should be able to depart from applying the guidelines to offences committed
before the guideline's commencement if it is in the interests of justice to do so.

Question 12: Do you agree that any sentencing guideline that
Is issued after an offender is sentenced should not be
applicable to resentencing that offender following a successful
sentence appeal?

The LIV supports the SAC's proposal that sentencing guidelines issued before a successful sentence appeal
(but after the original sentence) would not apply during resentencing. The LIV also supports the proposal that
any sentencing guideline that is issued after an offender is sentenced would not be applicable to the
resentencing of that offender following a successful appeal.

Question 13: Should a sentencing guideline overrule existing
common law precedents? Should legislation expressly provide
that, where inconsistent with a sentencing guideline, the
common law should not apply?

It is envisaged that sentencing guidelines would in effect codify existing common law principles and would
incorporate the considerations presently available for deliberation by a sentencer. However, the common law
is one of the cornerstones of our criminal justice system and it is expected will continue to be developed as
community standards, expectations and societal values evolve.

The LIV therefore submits that a sentencing guideline should not take precedence over the common law.
Where inconsistencies lie, a process of interpretation and departure from a guideline should be permitted.
This provides an alternative process where the interest of justice demand or where it is not in the interests of
justice to do so. There should remain some flexibility for the decision maker lest all discretion be abandoned.

Question 14: Should the Court of Appeal retain its powers to
give guideline judgments after the establishment of the
Victorian sentencing guidelines council, which issues
definitive guidelines?

The LIV submits that the Court of Appeal should retain the power to give a guideline judgment. As the issues
paper notes, the retention of this power would recognise the important relationship between the Court of
Appeal and the sentencing guidelines council in providing sentencing guidance in Victoria.
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