A Sentencing Guidelines Council for Victoria: Survey Questions

1. Composition of the Sentencing Guidelines Council. Is the proposed composition of the
sentencing guidelines council appropriate? If not, what alternative composition should the
sentencing guidelines council have?

- If the Sentencing Guidelines Council is to consist of 7 judicial members then these members need to be
an equal representation from both the prosecution and defence backgrounds. Legal and justice related
philosophies can create a bias in sentencing guidance decisions. Equal representation creates honest
and transparent debate.

- The Director of Public Prosecution (Mr John Champion) or his representative could be included to
balance judicial numbers. ‘

- In relation to the six legal and community members, | would advocate that a representative from the
Victoria Police and also, Mr Greg Davies, the Commissioner for Victims of Crime be included in the
membership. My concern with the involvement of the Attorney General in the selection process is that
there could be a perceived bias and possible self interest implications with his recommendations for
suitable members.

- A media commentator or journalist with a legal background and who is in touch with public sentiment
and community expectations could be a worthy addition to the council.

- The SAC does not elaborate on who community members could include. Victims of Crime as important
stakeholders in the criminal justice and sentencing process need to be represented.

By excluding victims from this process, you are once again isolating those who have suffered and been
impacted most by crime. By dismissing a victims relevance to justice process reforms you are
perpetuating the failures of the criminal justice system.

| disagree with Lord Treacey’s comment that victims of crime should be excluded from a Guidelines
Council as he believes we would be too emotional to be objective. This is a generalisation, a perception
and assumption that emotions interfere with objectivity. Emotions represent passion, grief, purpose and
can drive the need to effect change especially where an injustice has occurred. In my situation, and
where my father’s case is concerned, | am not motivated by anger or bitterness but by the need for
reforms and change as | have withessed first hand so many deficiencies in the criminal justice system
especially where Hit Run offences and VIS’ are concerned.

- A cross section of Victims of Crime could form a sub committee and be consulted when a new
sentencing guideline is being considered or drafted. This sub committee could liaise with Mr Greg Davies.
| also wonder whether this subcommittee had the potential to reach out to other victims of a similar crime
and consult with them drawing on their experiences and include any suggestions or recommendations
they may have in sentencing guideline discussions. This simple measure of inclusion could be
empowering for victims who once their case is finalised have to accept the sentencing decision whether
they believe it just or not. Many victims of crime do not have the strength, time or emotional and physical
energy to action and progress change and reform. They may be simply just trying to live day by day. By




including them in this process, we would be acknowledging their relevance and providing a degree of
hope that they are not forgotten just because their case is closed.

2. Functions of the Sentencing Guidelines Council. Are the proposed functions of the sentencing
guidelines council appropriate? If not, what alternative or additional functions should the
sentencing guidelines council have? »

- If one of the functions proposed is to engage in consultation with the general community then victims of
crime need to be included in the consultation process.

3. Initiation of Sentencing Guidelines. Is the proposed process for initiating a sentencing guideline
appropriate? If not, what other process should the sentencing guidelines council have for
initiating a sentencing guideline?

- The Sentencing Guidelines Council needs to be autonomous and act independently of the Attorney
General. The credibility and integrity of the Council needs to be protected from outside influences and
political agendas. If the Council’s integrity is compromised, then the public loses faith once again in
judicial process. | agree that while considering a proposed sentencing guideline initiated by the Attorney
General, the Council would have the final decision on its implementation. .

4. Consultation on Sentencing Guidelines. Are the proposed consultation requirements for the
‘sentencing guidelines council in Victoria appropriate? If not, what alternative consultation
requirements should the sentencing guidelines council have? Should the sentencing guidelines
council be required to consult with any additional persons or organisations (including parliament)
in relation to any draft or final guideline? Why/why not? Should the sentencing guidelines council
be required to publish an impact or resource assessment alongside any draft or final sentencing
guideline? Why/why not?

- Does community engagement include Victims Of Crime? It is important that a cross section of Victims of
Crime are consulted as they are informed, can contribute objectively to discussions surrounding
Sentencing Guidelines and are important stakeholders in the criminal justice process.

- Draft guidelines are a great initiative as they allow constructive and transparent discussion prior to a
guideline being formalised.

5. Form and Content of Sentencing Guidelines. Is the proposed scope of form and content for a
sentencing guideline developed by the sentencing guidelines council in Victoria appropriate? If
not, what other form(s) or content should a sentencing guideline have?

- [ agree with the SAC recommendation for a comprehensive offence based guidance that provides
starting points and an appropriate level or range of sentences for a particular offence or class of offence. |
am an advocate for mandatory minimums for serious offences such as Hit Run offences. There is some
confusion surrounding the type and application of an interchangeable range of charges in relation to Hit
Run crime. In recent Hit Run cases, the police are applying numerous charges including both culpable
and dangerous driving because of the tendency for defence council to plea bargain and make deals with
the prosecution.




Mandatory minimums ensure that a judge still retains some discretion but is unable to sentence below the
minimum but can sentence above it depending on all the factors outlined in the Issue paper at 4.68.

- The starting point in an offence-based sentencing guideline could be the equivalent of a mandatory
minimum. My concern however is that the starting point needs to be at a median level because by the
time all the mitigating and aggravating factors are considered, the sentence will be discounted to such a
level that once again an injustice will occur. The mandatory minimum should be set at a level that is
acceptable as the lowest point in sentencing for that particular offence but will be dependant on the
degree of culpability. Should this be 40% of the maximum penalty for this particular offence as indicated
in the sfandard sentencing scheme or would this percentage apply to the starting point? Using this

. offence based guideline model, would legislated maximum penalties for a particular offence ever be

. applied? Would they become unenforceable? From my experience, due to the courts over reliance on

. mitigating and aggravating factors, sentences are discounted rather than increased.

; Clarification may be needed in relation to the ‘early guilty plea’. What period of time must elapse before
it is no longer considered an early plea? ~ ‘

i - Greater clarification is also required when there is more than one charge. The guideline must stipulate a
. sentence based on each charge.

- Perverting the course of justice needs careful consideration. As discussed in my submission letter, those -
charged with this offence rarely receive a custodial sentence. If we were to apply the standard sentence
calculation, then under the offence-based sentencing guideline, the starting point would be 10 years.

When considering the comments made in the SGC Information Sheet 1 in relation to Victoria's sentencing
approach known as ‘instinctive’ or ‘intuitive’ synthesis in contrast with a ‘two-staged’ approach, | disagree
with the High Court's criticism of the latter. As far as | can determine, both sentencing approaches favour
the offender and facilitate the over reliance of mitigating factors to reduce culpability and responsibility of
an offender. :

- The information sheet also fails to reference the victim at all in its wording and yet the offender is
referenced on six separate occasions.

6. The Effect of a Sentencing Guideline. How binding should a sentencing guideline be? Should a
court be required to ‘have regard to’, ‘follow’, or ‘sentence in a manner consistent with’ a
sentencing guideline? If you do not agree with any of these requirements, what requirement
would be appropriate? Should a court be permitted to depart from a sentencing guideline where
doing so would be ‘in the interests of justice’? If not, what test should permit a court to depart
from a sentencing guideline? Irrespective of the particular requirement for a court to follow, or the




.test permitting departure from, a sentencing guideline, should inconsistent current sentencing
practices be overruled by a relevant sentencing guideline?

- | need to give this question more thought and consideration. | believe that in principle a sentencing
guideline should be binding, however in cases of spousal and child abuse for example extenuating
circumstances may allow for a departure from a sentencing guideline.

Further Comments. Do you have any further comments you would like to make in relation to the
introduction of a sentencing guidelines council for Victoria?




