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Dear Ms Marwood

Re: A Sentencing Guidelines Council for Victoria

I acknowledge receipt of your correspondence dated 28 November 2017 and apologise for
the delay in responding.

Below are responses to the discussion paper, it should be noted that these are my views as
I have not had sufficient time to consult with my colleagues, many magistrates have been
on annual leave and only returning to work this week.

Question 1
I agree with the suggested purposes and do not think any other is appropriate.

Question 2
I agree with the composition except that, in relation to the Magistrates’ Court, it should be
the Chief Magistrate and another magistrate recommended by the Chief Magistrate.

Question 3
I do not see the need for Governor in Council appointments for the judicial members
including the Chair. That is unnecessarily formal.

Question 4
I agree with the proposed functions.

Question 5
I agree with the proposal as to initiation.

Question 6
I agree with the proposed consultation requirements. I cannot imagine a need for an urgent

guideline.



Question 7

So long as the guideline remains just that — a guideline, there is no need for Court of Appeal
approval. However, if a guideline is intended to have a binding effect, the Court of Appeal
needs to agree with it for that Court retains the power to make guidelines and the two
cannot conflict.

Question 8
I consider publishing draft and final guidelines sufficient.

Question 9

I agree with the form and content of sentencing guidelines except that paragraph 4.103
omits preserving judicial discretion. This should be added whether it is a general guideline or
a guideline for a particular type of offence.

Question 10

I believe the guideline should be a guideline. It does not have a binding effect legislatively.
Its effect is moral based, the detailed consideration given to its development. Departure
from the guideline should be a matter for the individual judicial officer. It follows that a
court should be able to depart and the guideline overrules nothing. If it had that tendency
then the matter should be considered by the Court of Appeal.

Question 11
Since I think the guidelines are non-binding then the time of operation is immaterial.
However, if they are given binding effect then they should operate prospectively.

Question 12

Again, given the nature of the guideline as I see it, this would not arise. If otherwise, then
the guideline should have no effect on the resentencing exercise. It may undermine the
reasons for the successful appeal. For example, if the sentence was manifestly excessive
and the proper use of the guideline says it is not, then that would be an intolerable result. It
should be raised as a ground for appeal of a past sentence.

Question 13
Again, on my view of guidelines, this would not arise. If they have a binding effect then they
would overrule and the legislation should say so.

Question 14

If the guidelines are binding then the answer is "no”. The Court of Appeal would be confined
to judging sentencing appeals on the legitimacy of the adherence or non-adherence to the
guidelines.

Yours faithfully

S Y —

Peter Lauritsen
Chief Magistrate



