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Sentencing Guidelines Council for Victoria
Victoria Police welcomes the opportunity the Sentencing Advisory Council provides to
respond to the issues paper, A Sentencing Guidelines Council for Victoria.

This response addresses each of the issues raised and questions posed in the issues paper,
and may be treated as a public submission.

Purposes of the sentencing guidelines council

Victoria Police supports the proposed purposes of the sentencing guidelines council as
producing sentencing guidelines that promote both consistency of approach in sentencing
and public confidence in the criminal justice system.

In addition to these purposes, Victoria Polices believes that the sentencing guidelines
council should be responsible for producing guidelines that:

e promote transparency of sentencing decisions, and
e promote greater community awareness and understanding of sentencing practices.

Composition and functions of the sentencing guidelines council

Although Victoria Police supports the composition of the sentencing guidelines council as
proposed in the issues paper, we believe that the “legal and community members” should
be defined with greater particularity and/or include minimum eligibility criteria in respect of
their relevant expertise, knowledge or skills. For example, “legal and community memkters”
may include a representative of victims of crime or representatives of minority community
groups, such as those which are over-represented in the criminal justice system.
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Victoria Police also supports the process for proposed nomination and appointment of
members of the sentencing guidelines council.

In relation to the functions of the sentencing guidelines council, Victoria Police supports
those proposed in the issues paper. However, Victoria Police believes that consideration
should be given to how the functions of the sentencing guidelines council complement or
interrelate with the functions of other independent bodies which provide an advisory role in
relation to sentencing practices, such as the Victims of Crime Commissioner and the
Commission for Children and Young People.

Development and content of sentencing guidelines
Victoria Police supports the proposed process for initiating sentencing guidelines.

Victoria Police also supports the broad consultation requirements proposed in the issues
paper in respect of the development of all draft guidelines. As noted in the issues paper, a
public and accessible consultation process with input from all sectors is critical to the
proposed purposes of the sentencing guidelines council being achieved. However, Victoria
Police does not believe that there should be a mandatory requirement that the sentencing
guidelines council consult with the Victorian Parliament, as this may risk creating a
perception that the council is not sufficiently independent.

Given the proposed seven judicial members of the sentencing guidelines council, Victoria
Police believes that a Court-approved model may be superfluous. Rather, Victoria Police
supports guidelines coming into effect after approval, and on a date specified, by the
sentencing guidelines council. Victoria Police also supports this approval process including
reasons why a sentencing guideline is necessary.

In relation to notice requirements and the form and content of sentencing guidelines,
Victoria Police supports the proposals in the issues paper. However we note that the notice
requirements may have to be regularly assessed to ensure they remain appropriate and do
not become onerous if multiple drafts of sentencing guidelines are developed and required
to be published.

Application of sentencing guidelines

Victoria Police believes that courts should ‘follow’ sentencing guidelines as this would give
sufficient weight to the guidelines whilst maintaining the court’s sentencing discretion.
Although Victoria Police supports the proposal that courts should be permitted to depart
from sentencing guidelines ‘in the interests of justice’, a list of non-exhaustive guiding
factors should be developed to avoid an amalgam of the current ‘interest of justice’ tests at
common law. Irrespective of the proposed effect of sentencing guidelines, inconsistent
current sentencing practices should be overruled by a relevant guideline as this is critical to
the sentencing guidelines council achieving its proposed purposes.
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Victoria Police supports sentencing guidelines applying retrospectively, applying to relevant
offences sentenced after the commencement of the guideline.

Conversely, Victoria Police agrees with the proposal in the issues paper that sentencing
guidelines issued before a successful sentence appeal (but after the original sentence)
should not apply during resentencing. Victoria Police also believes that parties should be
expressly prohibited from raising a new sentencing guideline as a ground of appeal of a past
sentence.

To ensure consistency, Victoria Police agrees with the proposal in the issues paper that
sentencing guidelines should overrule existing common law precedents. We also agree that,
to ensure certainty, the legislation should expressly provide that, where inconsistent with a
sentencing guideline, the common law should not apply.

For the reasons discussed in the issues paper, Victoria Police supports the Court of Appeal
retaining its powers to give guideline judgments after the establishment of the sentencing
guidelines council. However, in Victoria Police’s view, this power should be limited to
circumstances where sentencing guidelines have not yet been developed by the sentencing
guidelines council, or where guidance on the appropriate interpretation of a guideline is
required.

Additional information or clarification

If you require any additional information or clarification, please contact the Legal
Operations, Commissions and Inquiries Division on (03) 9247 3749.

Yours sincerely —

Graham Ashton Am
Chief Commissioner
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