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1. Composition of the Sentencing Guidelines Council. Is the proposed composition of the 

sentencing guidelines council appropriate? If not, what alternative composition should the 

sentencing guidelines council have? 

A Council of 13 members is in my view unwieldy and unworkable. Whilst only marginally 

better, I would propose the Council be limited to 7, comprising: 

a. one Member of the High Court if this can be achieved (as Chairman / President of 

the Council) 

b. one Magistrate, Judge or Justice (elected by the Group) to represent each level of 

the Courts (including the Court of Appeal which has come under a great deal of 

criticism from the High Court), 

c. the Director of Public Prosecutions 

d. one Police Prosecutor, 

e. one Victims of Crime representative; 

f.. one Law institute representative; & 

g. one Human Rights Expert. 

 

This group should also have the assistance of an independent / a non voting, admin support 

person. My fear is that unless the Council is structured in this manner, the level of judicial 

representation proposed could potentially frustrate the goal of the Council, by advocating 

ongoing judicial freedom and the status quo which continues to puzzle and frustrate 

Victorians 

2. Functions of the Sentencing Guidelines Council. Are the proposed functions of the sentencing 

guidelines council appropriate? If not, what alternative or additional functions should the sentencing 

guidelines council have? 

Subject to the functions of the Council as proposed being adopted, they should help Victorians 

have greater faith in the functioning of the judiciary in this State. Recent criticisms by the 

High Court over the State’s sentencing practices have reinforced the public perception that 

our legal system is not affording us the level of justice we have come to expect. Against that 

background, and noting the extent of work that has gone into the development of the UK 

model, it would be my recommendation that those guidelines be the starting point for the 

Victorian model. Clearly, they represent a significant improvement on the standard of the 

current broad Sentencing in this State. 

3. Initiation of Sentencing Guidelines. Is the proposed process for initiating a sentencing guideline 

appropriate?  If not, what other process should the sentencing guidelines council have for initiating 

a sentencing guideline? 

Time is not on our side in this activity. With the State's sentencing practices, including 

decisions of the Victorian Court of Appeal being drawn into question by the Director of 

Public Prosecutions, the public has every right to be concerned at the current situation. 

Action is required and quickly to reassure the community that our Courts at all levels, accept 

the need to respond positively to the criticism they received from the High Court and 

immediately support the adoption of a more objective and just sentencing protocol, such as 

that of the UK precedent, which followed years of research and development. This model 

must be Victoria's starting point. 



4. Consultation on Sentencing Guidelines. Are the proposed consultation requirements for the 

sentencing guidelines council in Victoria appropriate? If not, what alternative consultation 

requirements should the sentencing guidelines council have? Should the sentencing guidelines 

council be required to consult with any additional persons or organisations (including parliament) in 

relation to any draft or final guideline? Why/why not? Should the sentencing guidelines council be 

required to publish an impact or resource assessment alongside any draft or final sentencing 

guideline? Why/why not? 

The invitation to become involved in the consultation process on sentencing in Victoria has 

been an open one; and there is no excuse for any individual or organisation to claim that they 

were not afforded the opportunity to attend or make submissions on any aspect of concern. As 

a consequence, I do not believe any separate requirements need to be added. As to the 

involvement of parliamentarians, the doctrine of the separation of powers in Australia divides 

the institutions of government into three branches: legislative, executive and judicial. The 

legislature makes the laws; the executive put the laws into operation; and the judiciary 

interprets the laws. All the proposed guidelines are intended to do is formalise what is to be 

taken into account in the latter process – nothing more. These guidelines in my view need only 

be accessible on line with an open invitation to interested parties to submit any concerns 

throughout the year (as case law develops) for consideration by the Council at its next meeting 

as to whether any further amendments are warranted To adopt any other consultative 

process would unnecessarily delay an urgent requirement to address deficiencies highlighted 

by the High Court. 

5. Form and Content of Sentencing Guidelines. Is the proposed scope of form and content for a 

sentencing guideline developed by the sentencing guidelines council in Victoria appropriate? If not, 

what other form(s) or content should a sentencing guideline have? 

The preliminary proposal mooted in the draft paper appears consistent with that of the UK 

model. That said, in my view, Victoria should simply adopt the working, well researched and 

successful overseas UK sentencing Council model, with minor adaptations to the extent seen 

as appropriate to meet our local needs. Too often, Victoria has become bogged down, 

attempting to adopt its own model of systems such as this where the underlying issues are 

common. 

6. The Effect of a Sentencing Guideline. How binding should a sentencing guideline be? Should a 

court be required to ‘have regard to’, ‘follow’, or ‘sentence in a manner consistent with’ a 

sentencing guideline? If you do not agree with any of these requirements, what requirement would 

be appropriate? Should a court be permitted to depart from a sentencing guideline where doing so 

would be ‘in the interests of justice’? If not, what test should permit a court to depart from a 

sentencing guideline? Irrespective of the particular requirement for a court to follow, or the test 

permitting departure from, a sentencing guideline, should inconsistent current sentencing practices 

be overruled by a relevant sentencing guideline? 

The greatest failing of Victoria's Sentencing Guidelines at present is the lack of consistency in 

treating like cases in a similar manner. At least, the UK model with its tables setting out the 

degree of harm and culpability and related range(s) of sentence durations,  aggravating and / 

or mitigating factors together with a check-list of steps to then be observed is one way of 

ensuring there is consistency and justice for victims and offenders alike. On that basis, I 

favour the concept of the offence based guidelines which Courts must follow. without such an 

approach, neither victims nor offenders can be assured of justice. 

Further Comments. Do you have any further comments you would like to make in relation to the 

introduction of a sentencing guidelines council for Victoria? 



I am of the view that there is a considerable need for a more objective sentencing process. In 

my capacity as an active Bail Justice, I regularly deal with bail applications by recidivist 

offenders, released back into the community on bail by Magistrates time and again. 

In many cases, such offenders are facing multiple counts of serious offences and fail to answer 

bail. The situation with children accused of serious offences is also of concern to me in that 

these individuals (unlike adults) do not have access to a Children's Court with its related 

support services into the evening and / or 7 days per week. This means that on occasions, 

those involved in serious crimes could potentially be in custody for up to three nights whilst a 

co-offending adult would face Court the next day.. Children's needs are very different to those 

of adults and very careful attention is needed in developing guidelines as to how and what 

sentencing options should be available for them. This is particularly important in 

circumstances where (irrespective of age) they range from children who with guidance and 

support have promise to hardened recidivist offenders, acknowledged even by support staff 

trying to assist them, as committed to a life of crime. 


