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Introduction 

The Victorian Aboriginal Legal Service makes this submission to the Sentencing Advisory Council in 

response to the Issues Paper as per the proposed Sentencing Guidelines Council for Victoria. 

As is well documented, Aboriginal and Torres Strait Islander people are exceedingly over-

represented in the criminal justice system.  

This includes not only in incarceration, but also in receiving harsher penalties during sentencing. 

It is also well-documented that the effects of incarceration and harsh sentencing lead to drastic 

consequences in Aboriginal communities.  

This is due to the severe impacts of colonisation causing intergenerational trauma, including the 

effects of prison and generational incarceration on individuals, families and communities. 

Not least, this is also the result of long-term criminalisation of Aboriginal communities, including the 

removal of children (the Stolen Generations). 

Currently in Victoria: 

 Aboriginal children and young people are 15 times more likely than non-Aboriginal children 

and young people to be in detention. This leads to increased adult offending and 

incarceration.1  

 Aboriginal adult men and women are 11 times more likely to be incarcerated than their non-

Aboriginal counterparts, and this rate is increasing every year.2 

 Aboriginal women are one of the fastest growing cohorts of incarcerated persons in 

Victoria.3 

These high rates of incarceration for Aboriginal children, young people and adults means that any 

sentencing guidelines created by the proposed council will inadvertently affect Aboriginal people, 

families and communities more so than any other cohort in Victoria. 

                                                           
1 Inquiry into the use of isolation, separation and lockdowns in the Victorian youth justice system (2017) 
2 https://www.sentencingcouncil.vic.gov.au/statistics/sentencing-statistics/victoria-indigenous-imprisonment-rate 
3 Human Rights Law Centre Report: Over-represented and overlooked: the crisis of Aboriginal and Torres Strait Islander 
women’s growing over-imprisonment (2017) 
 

https://www.parliament.vic.gov.au/file_uploads/CCYP_-_Inquiry_Report_-_The_Same_Four_Walls_L1NNtqzB.pdf
https://www.hrlc.org.au/reports/2017/5/18/report-over-represented-and-overlooked-the-crisis-of-aboriginal-and-torres-strait-islander-womens-growing-over-imprisonment
https://www.hrlc.org.au/reports/2017/5/18/report-over-represented-and-overlooked-the-crisis-of-aboriginal-and-torres-strait-islander-womens-growing-over-imprisonment


As such, while VALS is generally supportive of the establishment of a Sentencing Guidelines 

Council (SGC), it is imperative that mandatory Aboriginal representation be included by way of an 

Aboriginal co-chair and mandatory positions on the council for Aboriginal people. 

Allowing for mandatory representation for Aboriginal people – as well as an Aboriginal co-chair- will 

ensure that the interests and impacts of any sentencing recommendations be considered as per the 

Victorian Aboriginal Community. 

This would be inclusive of both Aboriginal adults, as well as children and young peoples’ experiences. 

Given the inclusion of the Children’s Court in the proposed SGC, again, VALS strongly advocates for 

mandatory Aboriginal representation, particularly in light of the findings of the Don Dale Royal 

Commissions and recent court decisions around housing children in Barwon Prison. 

If the formation of any Sentencing Guidelines Council is serious about representing the needs and 

interests of the community, the over-representation of Aboriginal men, women, children and young 

people must be matched with appropriate representation on the council. 

Such representation is not only advisable to ensure equity across any sentencing recommendations 

made, but may actually help to lower the statistics of over-incarceration for Aboriginal people, by 

providing sound advice and appropriate recommendations that serve the Aboriginal community and 

ensure that the inequality gap in incarceration can be effectively challenged. 

On this basis, VALS makes the following recommendations: 

Rec. 1 
That the Victorian Aboriginal Legal Service be involved as a key member of any proposed Sentencing 

Guidelines Council. 

Given the direct expertise and community engagement that VALS has with Aboriginal Communities 

across Victoria, it should be pertinent that we are engaged at every level of the proposed SGC, 

including the council itself. 

VALS has a direct line of communication with Victorian Aboriginal communities across a range of 

experiences and expertise, including sitting on various justice and other related committees and 

forums, as well as being able to consult at a community level including prisoners themselves. 

VALS works across a range of demographics, which includes not only adult offenders, but children 

and young people, women and elders within the community.  

As such, VALS is in a unique position by which to engage with, and inform any Sentencing Guidelines 

Council as to the specific and unique impacts of sentencing on Aboriginal adults, children and young 

people. 

Rec. 2 
That the establishment of any Sentencing Guidelines Council take into account the colonising context 

in which it will operate. 

VALS notes the issues paper has included comparative studies on Scotland, England and Wales as 

part of the research and recommendations for the establishment of an SGC.  

However, we caution against a direct comparison as these jurisdictions do not have the history of 

colonisation and the severe impacts and current disparities seen in various social indicators – 

including incarceration. 



Aboriginal and Torres Strait Islander children and young people currently make up 59%4 of youth 

detention population, while Aboriginal women make up around 34 per cent of the female prison 

population but only 2 per cent of the adult female population.5 Adult Aboriginal and Torres 

Strait Islander men are 11 times more likely to be incarcerated than their non-Indigenous 

counterpart. 

 

Given this extreme contrast in the rate of sentencing and incarceration, this disparity must be 

acknowledged and be an ongoing and present consideration in the formation of any SGC. 

Rec. 3 

That any Sentencing Guidelines Council be required to have an Aboriginal co-chair as well as 

mandatory positions designated for Aboriginal people. 

Given the inequality of impact that sentencing has on Aboriginal people, VALS recommends that any 

SGC that might be created must have mandatory positions made for Aboriginal people. 

This will ensure that the Aboriginal community, who is disproportionately affected by sentencing 

and incarceration, will be well represented. 

Also, VALS recommends that the SGC be co-chaired by an Aboriginal elder and respected person. 

These recommendations are made not only in light of the disparity in incarceration, but also the 

knowledge that Aboriginal people generally receive more punitive sentences than non-Aboriginal 

people, and are also more highly represented in recidivism rates.6  

This recommendation is also necessary as that any sentencing decisions made by the proposed SGC 

will have far greater impacts on Aboriginal communities, often in ways that are not evident to non-

Aboriginal people. 

Rec. 4 

That representatives of the Koori Court be included in the judicial make-up of the SGC. 

VALS notes that the issues paper states that representatives from the Supreme, County, Magistrates 

and Children’s Courts are to be represented on the SGC. 

VALS advocates that, in order to fulfil recommendations 1 - 3, that a representative from the Koori 

Court be included. 

This would be a selected elder and/or respected person with the relevant experience. 

 

Rec. 5 

That it be compulsory that the SGC, once formed, to take steps in order to consult with, and be 

inclusive of, the views of the Victorian Aboriginal community in any sentencing research, 

recommendation or proposal. 

                                                           
4 PWC ‘Indigenous incarceration: Unlock the Facts’ (May 2017) 
5 Human Rights Law Centre Report: Over-represented and overlooked: the crisis of Aboriginal and Torres Strait Islander 
women’s growing over-imprisonment (2017) 
6 Victorian Ombudsman ‘Investigation into the rehabilitation and reintegration of prisoners in Victoria’ (September, 2015) 

https://www.hrlc.org.au/reports/2017/5/18/report-over-represented-and-overlooked-the-crisis-of-aboriginal-and-torres-strait-islander-womens-growing-over-imprisonment
https://www.hrlc.org.au/reports/2017/5/18/report-over-represented-and-overlooked-the-crisis-of-aboriginal-and-torres-strait-islander-womens-growing-over-imprisonment


VALS supports the proposal that the views of the SGC should be formulated with respect to direct 

community consultation. 

As part of this, VALS strongly recommends that there be compulsory steps made in this process to 

ensure that the views of the Victorian Aboriginal community are incorporated into any research or 

proposal. 

This would include consultation not only with legal agencies such as VALS, but other Aboriginal 

Community Controlled Organisations (ACCOs), community groups, and Aboriginal co-operatives. 

This must include both metro and regional voices. 

Rec. 6 

That the formation of the SGC comply with S19.2 of the Victorian Charter of Human Rights and 

Responsibilities.  

VALS notes that the issues paper states that the formation of any SGC will need to be compliant with 

the Victorian Charter of Human Rights and Responsibilities. 

VALS takes this opportunity to remind the Sentencing Advisory Council that this also includes s19.2 

concerning the unique place of Aboriginal cultural rights in Victoria. 

As such, VALS maintains that Recommendations 1 – 5 are able to be enacted giving the provisions 

made in s19.2 of the Charter. 

Rec. 7 
That in order to better comply with the Victorian Charter of Human Rights and Responsibilities, a 

member of Victorian Equal Opportunities and Human Rights Commission be positioned on the 

Council.  

VALS proposes that, in order for any SGC to comply fully with the Victorian Charter of Human Rights 

and Responsibilities, that representation from VEOHRC be positioned as part of the Council. 

This will ensure that rigorous attention to application of the Charter is adhered to, and that any 

sentencing guidelines proposed by the Council will be subject to scrutiny as per Charter 

requirements. 
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