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Submission on Establishment of Victorian Sentencing Guidelines Council

Thank you for the opportunity to provide comment on the establishment of a Sentencing
Guidelines Council in Victoria

Who Am IP

Jarryd Bartle runs a boutique policy consultancy specialising in drug-related harms, vice
markets and criminal justice reform. Jarryd is a sessional university lecturer in law, having
previously worked as a criminal solicitor and a research assistant in criminology.

General Comment-on Establishment of Sentencing Guidelines Council
This submission opposes the establishment ofa Sentencing Guidelines Council.

The rationale for establishing the Council appears to be community dissatisfaction with

sentencing outcomes within Victorian Courts. However, community perceptions are heavily

mfluenced by misleading media reports and a general lack of understanding of the sentencing
1

process.

Greater community education about the criminal justice system, the success of non-custodial
sentences and the factors influencing judicial reasoning would likely address many community
concerns regarding sentencing in Victoria. As would more accurate media reporting on the
individual factors considered by judges during sentencing hearings.”

Establishing a Council to try to cater to community unease could result in ‘penal populist’
rhetoric gaining prominence: dramatically increasing the length and severity of sentences
imposed. This ‘punitive turn’ could see an increase in the Victorian crime rate as
imprisonment has a known criminogenic effect.’

! Pratt, John and Miao, Michelle, ‘Penal Populism: The End of Reason’ (2017). The Chinese University of Hong
Kong Faculty of Law Research Paper No. 2017-02. Available at SSRN: https://ssrn.com/abstract=2903819

* See greater confluence of juror and judge attitudes toward sentence when individual factors are known, versus
public opinion in: Warner et al, ‘Measuring jurors views on sentencing: Results from the second Australian jury
sentencing study’ (2016) 19(2) Punishment and Society 180-202.

* Weatherburn, D “The Effect of Prison On Adult Re-Offending’ (2010) Contemporary Issues in Crime and
Justice No.143. .




Ensuring consistency in sentences imposed and taking into account community attitudes are
both well-establish sentencing principles within Victorian common law. As such, there is no
need for a non-judicial body to dictate how these principles should be applied.

Moreover, as was noted in the Issues Paper, many of the proposed responsibilities of a
Sentencing Guidelines Council are currently undertaken by the Sentencing Advisory Council,
doubling up responsibility and imposing unnecessary extra costs to the community.

Response to Issues Paper

In response to some of the questions raised within the Issues Paper:

e The proposed purposes of the Sentencing Guidelines Council appear to be already
covered by established common law principles and the role of the Sentencing Advisory
Council and therefore the proposed Council is unnecessary (Question 1).

e The proposed functions of the Council appear to violate the spirit of the separation of
judicial powers from non-judicial bodies, even if they remain technically constitutional
(Question 4).

e Any sentencing guidelines passed by the Council should not be binding on Courts
(Question 10).

e Sentencing guidelines should not be applied retroactively (Question 11) and should not -
impact re-sentencing (Question 12).

e Sentencing guidelines should not overrule existing common law sentencing principles

(Question 13).

e The Court of Appeal should retain its ability to issue guideline judgments (Question
14).

Overall, this submission opposes the establishment of a Sentencing Guidelines Council. If a
Council is to be formed, the sentencing guidelines issued should not impact the mtegrity and
the independence of Victorian Courts.

Yours sincerely,

Jarryd Bartle
Consultant




