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Submissions and Consultations 

Make a Submission 
The Sentencing Advisory Council invites you to make a submission on the issues raised in this Discussion 

Paper. Submissions can be made in writing by mail, email or fax, or orally by phone or in person. 

 

If your submission is in writing, there is no need to follow a particular format. You may choose to address each 

question raised in this paper, respond to a particular question or questions or discuss other options for reform 

not covered in this paper. If you prefer, you can also make a general comment concerning suspended 

sentences. 

 

You can send your written submissions by post, or by email to <contact@sentencingcouncil.vic.gov.au>. Written 

submissions may also be uploaded to the Council’s website at <http://www.sentencingcouncil.vic.gov.au>.  

If you would prefer to make a submission by phone or in person, please contact the Council. 

 

If you need any assistance in preparing a submission and/or need access to an interpreter, please contact the 

Council. 

 

How will submissions be used? 
 

Submissions will be taken into account by the Council in formulating its recommendations to the Attorney-

General. 

 

All submissions received will be treated as public documents, which may be accessed by any member of the 

public, unless you advise the Council that you wish your submission to be confidential. If you do not wish your 

submission to be quoted, or attributed to you in a Council publication, please also let us know this. 

 

SUBMISSIONS DUE DATE:  3 JUNE 2005 

Consultations 
The Council is planning a number of consultations following the release of this paper. Details will be posted on 

the Council’s website at <www.sentencingcouncil.vic.gov.au>. 

 

If you would like more information on consultations, including consultations scheduled in your region, please 

contact the Council by email at <contact@sentencingcouncil.vic.gov.au> or by phone on (03) 9603-9033 or 

1300 363 196.  

 



ii Suspended Sentences: Discussion Paper 

 



Suspended Sentences: Discussion Paper  iii 

 

Preface 
 

The Sentencing Advisory Council was established in 2004 under amendments to the Sentencing Act 1991 (Vic). 

The Council has a broad charter which includes collecting and disseminating statistical and other information on 

sentencing, gauging public opinion, consulting on sentencing matters and advising the Attorney-General on 

sentencing issues. 

 

In August 2004 the Attorney-General, the Honourable Rob Hulls, requested the Council’s advice on the use of 

suspended sentences in Victoria and options for reform. 

 

This Discussion Paper is intended to provide the foundation for community debate about the role of suspended 

sentences in Victoria. The aim of these discussions is to identify concerns about their use and their rationale, 

and to determine whether to retain, abolish or modify them. Submissions and consultations will assist the 

Council in formulating its final recommendations to the Attorney. 

 

In developing this Discussion Paper, the Council met with a number of individuals and organisations. We would 

like to thank all of those who participated in these discussions, including the Crime Victims Support 

Association, representatives of the Department of Justice and the Department of Human Services, the Criminal 

Bar Association, the Bar Council, Legal Aid Victoria, Victoria Police, members of the Statewide Steering 

Committees to Reduce Family Violence and Sexual Assault, the Centre Against Sexual Assault Forum and the 

Federation of Community Legal Centres for their contributions. 

 

I would also like to thank Court Services and Courtlink (Department of Justice), the National Centre for Crime 

and Justice Statistics, the Australian Bureau of Statistics and the Supreme, County and Magistrates’ Courts for 

their assistance in obtaining data for this paper. The Council is particularly grateful to the Chief Judge of the 

County Court, His Honour Chief Judge Michael Rozenes, and to Ian Edwards, Manager of Library and Information 

Services, who provided access to the database containing the County Court’s sentencing remarks. 

 

The Discussion Paper was primarily drafted by Victoria Moore and Jenny Baker. Kelly Burns, assisted by Sarah 

Spencer, was responsible for the statistical data and analysis. Chief Executive Officer Jo Metcalf was 

responsible for the overall management of the project and Prue Boughey, Jeremy English, Julie Bransden and 

Izabella Boetje have assisted in the production of the document. 

 

Finally I would like to thank members of the Council for their commitment and enthusiasm for the project and for 

their support of the Council’s staff in the preparation of this Paper. They have been generous in sharing their 

experience and expertise in its development. 

 

 
Arie Freiberg 

Chair 

Sentencing Advisory Council 
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Background 

Scope of the Inquiry 
The Attorney-General wrote to the Council on 24 August 2004 requesting the Council’s advice on: 

1. Whether reported community concerns are indicative of a need for reform of any aspect of suspended 

sentences. 

2. The current use of suspended sentences including: 

• the frequency with which they are used; 

• for what offences they are used; 

• the length of sentences; and 

• breach rates. 

3. Whether the operation of suspended sentences can be improved in any way; for example, whether 

suspended sentences: 

• should be available in relation to all offences; and/or 

• should be subject to any conditions (for example, conditional upon treatment orders). 

 

The Attorney expressed particular interest in the views of the community, including victims of crime, on these 

issues. 

Our Approach 
As a first step in developing this Discussion Paper the Council prepared a Preliminary Information Paper.1 As 

part of the Council’s initial consultations on the reference, the Council also met with interested organisations 

and individuals. Feedback received from these discussions has informed the development of this Discussion 

Paper. 

 

A number of the concerns in relation to suspended sentences highlighted during the Freiberg Sentencing Review 

were again raised during the Council’s more recent discussions including: 

• the use of suspended sentences for sexual and other violent offences; 

• a perception by both offenders and the broader community that suspended sentences are a soft option; 

• the lack of flexibility of the current provisions relating to breach of suspended sentence orders; and 

• the potential of suspended sentences for net-widening and sentence inflation. 

 

Following the release of this Paper the Council will be inviting members of the community to contribute their 

views by making a submission and/or by participating in one of a number of community consultations planned 

by the Council. Submissions and consultations will assist the Council in its deliberations and in formulating its 

recommendations to the Attorney-General. For more information about making a submission, see page i. 

 

If you would like to be kept informed about consultations planned by the Council in your area, please contact 

the Council on 1300 363 196, or visit the Council’s website at <http://www.sentencingcouncil.vic.gov.au>, 

where details of consultations will be posted on a regular basis. 

 
 

1
  The Council’s Information Paper is available from the Council’s website <http://www.sentencingcouncil.vic.gov.au>. 

Hard copies can be requested by contacting the Council. 
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Overview of this Discussion Paper 
Chapter 1 explains what suspended sentence orders are and how they operate. It also discusses the current 

sentencing hierarchy in Victoria, and where suspended sentence orders fit in this hierarchy. 

 

Chapter 2 explores the early origins of the suspended sentence, and traces the history of suspended sentence 

orders in Victoria. 

 

Chapter 3 considers the current legal framework in Victoria, and compares the Victorian legislation with the 

legislation operating in other Australian and overseas jurisdictions. 

 

Chapter 4 sets out the current principles guiding the use of suspended sentence orders in Victoria, and 

discusses the Council’s findings on current practices of the courts when dealing with breaches of suspended 

sentences. 

 

Chapter 5 presents the results of the Council’s empirical research on the prevalence of suspended sentences 

as a sentencing outcome in Victoria and patterns in their usage for defendants found guilty of specific 

categories of offences. 

 

Chapter 6 presents a number of case studies which illustrate how suspended sentences are applied in 

practice, as well as the sorts of factors which may influence a sentencer in selecting a wholly or partially 

suspended imprisonment term as the appropriate sentence in a particular case. The chapter includes data on 

the use of suspended sentences for selected categories of offences. 

 

Chapter 7 discusses issues and past criticisms of suspended sentences, including perceptions of suspended 

sentences, their current rationale, their potential for net-widening and sentence inflation, and the continued 

need for suspended sentence orders. 

 

Finally, Chapter 8 explores possible options including abolishing suspended sentences, retaining the status 

quo, and making changes to their current operation. Options for reform considered in the chapter include 

allowing conditions to be attached to suspended sentence orders, making changes to the current breach 

provisions, and limiting the use of suspended sentence orders for specific types of offences. 

 

The options identified in this Paper are not exhaustive but rather suggest some of the approaches the Council 

might take in developing its final recommendations. The Council would welcome views on whether there are 

other options not raised in this Paper that the Council might investigate. 
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Discussion Questions 
 

1. Should suspended sentences be retained or abolished as a sentencing option in Victoria? 127 
2. If suspended sentences were to be abolished, what changes (if any) should be made to existing 

sentencing orders? Should any new forms of orders be introduced? 127 
3. If suspended sentences are retained, what should be their proper role? 129 
4. Should a statement be included in the Sentencing Act 1991 setting out the purposes of a suspended 

sentence order? If so, what factors should be included? 129 
5. Should some other form of guidance be provided to sentencers on the factors which should be taken into 

account in making an order to suspend? 129 
6. Should the steps involved in making a suspended sentence order be clarified? 129 
7. Should amendments be made to s 27(1) of the Sentencing Act 1991 (Vic) restricting the use of 

suspended sentences to cases involving ‘exceptional circumstances’? 131 
8. Are there certain offences for which a partially suspended and/or wholly suspended sentence of 

imprisonment would never be appropriate? If so:   

(a) What offences?  

(b) Would your view change if special conditions were attached to suspended sentence orders in Victoria 

(e.g. supervision and treatment)? 133 
9. Are there certain offences for which a partially suspended and/or wholly suspended sentence of 

imprisonment may be appropriate, but only in exceptional circumstances? If so:   

(a) What offences?  

(b) Would your view change if special conditions were attached to suspended sentence orders in Victoria 

(e.g. supervision and treatment)? 133 
10. If the use of suspended sentences for certain categories of offences were to be restricted in some way, 

what would be the best way to achieve this (for example, by including a requirement in the legislation that 

suspended sentences only be permitted in exceptional circumstances, and/or by providing sentencing 

courts with some form of guidelines)? 133 
11. Should courts be able to attach conditions to suspended sentence orders?  If so:   

(a) Should the power to attach conditions be able to be exercised in all cases or only for defined offences 

and/or offenders (and how should these be defined)?  

(b) What sorts of conditions should be available?  

(c) Should some conditions be mandatory?  

(d) How could conditional suspended sentences be distinguished from other sentencing  options (such 

as, for example, an intensive correction order or community-based order)  and when might their use be 

appropriate?  

(e) How should a breach of these conditions be dealt with? For example, what options should  be 

available to a court on breach of conditions (other than the condition that the offender  must not commit 

another offence punishable by imprisonment during the operational period)? 136 
12. Should a form of conditional suspended sentence be available for drug-addicted offenders? If so, what 

sorts of conditions should be available? 137 
13. If a form of conditional suspended sentence is introduced in Victoria, should there be a power for the 

court to review and vary conditions? If so:   

(a) What types of changes should be permitted?  

(b) What restrictions (if any) should there be?  

(c) How should the power operate? 138 
14. Should the maximum term of imprisonment able to be suspended in Victoria be:   

(a) kept at three years in the higher courts and two years in the Magistrates’ Court;  

(b) reduced to a maximum term of 12 months, or 18 months or some other term;  

(c) increased to five years or some other term; or  

(d) undefined (to allow a sentence of imprisonment of any length to be suspended)? 140 
15. Should amendments be made to impose a lower limit on terms of imprisonment that can be held wholly 

or partially in suspense? If so, what limit should apply? 141 
16. Should any changes be made to the maximum operational period of suspended sentence orders? For 

example, should it be possible to order a longer operational period than currently applies, or should the 

maximum operational period be reduced? 142 
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17. If a form of conditional suspended sentence were to be introduced in Victoria:   

(a) What should be the maximum period of time during which the offender is subject to conditions?  

(b) Should the period during which the offender must not commit another offence be  the same as, or 

longer than, the period of time during which he or she must comply  with special conditions? 142 
18. Should any changes be made to the options available to a court on breach of a suspended sentence, as 

set out under s 31(5) of the Sentencing Act 1991 (Vic)? 145 
19. Should any changes be made to s 31(6) of the Sentencing Act 1991 (Vic)? 146 
20. Should breach of a suspended sentence order amount to a criminal offence? 146 
21. Should a suspended sentence that is partially restored be suspended against further breaches? 146 
22. Should the current availability of suspended sentences for young offenders under s 27 be changed in any 

way (for example, restricted to offenders who are aged 21 years or over)? If so, would your view change if 

a form of conditional suspended sentence was introduced in Victoria? 148 
23. Should a court be permitted to order a young offender who has breached a suspended sentence to serve 

the sentence activated in a youth training centre or a youth residential centre? 148 
24. Should a power be introduced under the Children and Young Persons Act 1989 (Vic) and/or the 

Sentencing Act 1991 (Vic) to suspend youth training centre orders and/or youth residential centre 

orders? 148 
25. Should partially suspended sentences be abolished or retained as a sentencing option in Victoria? 149 
26. Should partially suspended sentences be replaced with an imprisonment release order, or some other 

form of order? 150 
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Chapter 1: Introduction 

What is a Suspended Sentence? 
1.1 A suspended sentence is a sentence of imprisonment imposed on an offender which is not activated. 

The imprisonment sentence may be either wholly suspended, in which case the offender does not serve 

any time in gaol and is released into the community, or partially suspended, in which case the offender 

serves part of the sentence in prison and is then released into the community. 

 

1.2 A suspended sentence involves two steps: 

• the imposition of a term of imprisonment by the court on an offender; and 

• an order that all or part of the gaol term be held in suspense for a set period (‘the operational 

period’). 

 

1.3 If the offender commits another offence punishable by imprisonment during the operational period, then 

the court may order the offender to serve part or all of the original term of imprisonment. 

 

EXAMPLE 1 — Wholly Suspended Sentence 

Offender J is convicted of two charges of trafficking in cannabis. J is sentenced to three months' 

imprisonment on each of the two counts, to be served concurrently (i.e. a total of three months) and an 

order is made wholly suspending the sentence for 24 months. The offender is under sentence for 24 

months (the operational period) and risks three months in prison if he or she commits another offence 

during that time. Unless the order is breached, the offender will not serve any time in prison. 

 

EXAMPLE 2 —Partially Suspended Sentence 

Offender K is convicted of several offences, including recklessly causing injury. K is sentenced to a total 

period of two years in prison, with 20 months of that two-year sentence suspended for a period of two 

years. K will spend four months in prison, and will then be released into the community and risks having 

the 20-month term of imprisonment restored if he or she commits an offence during the two-year period. 

 

1.4 The power to order that a term of imprisonment be suspended exists in every jurisdiction in Australia. 

There are differences as to how the power operates in those jurisdictions, including: 

• the maximum length of the term of imprisonment that can be suspended; 

• the operational period; 

• whether additional conditions may attach to the order to suspend; 

• the options available to a court on breach; and 

• whether the sentence of imprisonment can be wholly or partially suspended. 

 

1.5 The current legal framework in Victoria and some of the differences that exist between jurisdictions are 

discussed further in Chapter 3. 
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Sentencing Orders in Victoria 
 

Adult Offenders Overview 

 

1.6 Suspended sentences are only one of a number of sentencing orders available to Victorian courts under 

the Sentencing Act 1991 (Vic). Orders under the Sentencing Act 1991 (Vic) apply primarily to adult 

offenders (offenders who are 17 years old or over at the time of the offence, or 18 years old or over at 

sentencing).2 An order under the Sentencing Act 1991 (Vic) may also be made in the case of young 

offenders sentenced in the County Court or Supreme Court.3 Some of the commonly used sentencing 

orders are set out in Table 1. 

Table 1: Sentencing Orders in Victoria for Adult Offenders
4
 

Disposition Description 

Imprisonment 

(ss 9–18P Sentencing Act 1991) 

The custodial term set is subject to the maximum penalty for the 

offence. The accused must first be convicted of an offence. 

• Indefinite custody where the offender is deemed a danger to 

society. This sentence is reviewed by the court after a set 

period. 

• Cumulative prison terms for certain repeat offenders found guilty 

of serious offences (arson, drug offences, violent and sexual 

offences). 

• If the offender is under 21 but at least 17, he or she may be 

ordered to be detained in a Youth Training Centre. 

Combined Custody and Treatment 

Order 

(ss 18Q–18W Sentencing Act 

1991) 

Combination of prison term of not less than six months, followed 

by supervised drug rehabilitation treatment while living in the 

community. A CCTO may only be made if the court is satisfied that 

drunkenness or drug addiction contributed to the commission of 

the offence. 

The offender must agree to comply with the conditions attached 

and must first be convicted of an offence. 

(Maximum: 1 year) 

Drug Treatment Order 

(ss 18X–18ZS Sentencing Act 

1991) 

 

[Drug Court Division of the 

Magistrates’ Court only—pilot 

program] 

A two part order consisting of: 

(1) treatment and supervision, which operates for two years or until 

cancelled; and 

(2) imprisonment for not more than two years. 

The offender must consent to the making of the order and agree to 

comply with the treatment and supervision part of the order before 

an order can be made. The order can only be made by the Drug 

 
 

2
 Under amendments to the Children and Young Persons Act 1989 (Vic) by the Children and Young Persons (Age 

Jurisdiction) Act 2004 (Vic), which comes into effect on 1 July 2005, or a day to be proclaimed, the age of 

persons within the jurisdiction of the Criminal Division of the Children's Court will increase from 17 years to 18 

years.  

3
 While the Children’s Court currently has jurisdiction to hear and determine all charges against young people 

aged 10 years or over and under 17 at the time of the alleged offence (and under 18 at the time of appearing 

before the court) (see also n 1 above), the court cannot hear charges against young people for murder, 

attempted murder, manslaughter, arson causing death, and culpable driving causing death (Children and Young 

Persons Act 1989 (Vic), s 16(1)(b)). Under section 134 of the Children and Young Persons Act 1989 (Vic) a 

young person who is charged with other serious (indictable) offences may also object to the charges being 

heard and determined in the Children’s Court, in which case the matter may be tried before a judge and jury in 

the Supreme or County Court. The Children’s Court may decline to exercise its jurisdiction if at any stage the 

court considers that the charge is unsuitable (by reason of exceptional circumstances) to be heard and 

determined by a magistrate alone rather than by a judge and jury (Children and Young Persons Act 1989 (Vic) s 

134). 

4
 Adapted from Department of Justice, Sentencing in Victoria Pamphlet (2001). 
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Disposition Description 

 Court and the accused must first be convicted of an offence. 

(Maximum: 2 years) 

Home Detention Order 

(ss 18ZT–18ZZR Sentencing Act 

1991) 

[three-year pilot program—2004–

06] 

Prison sentence served by way of home detention. The offender 

must consent and agree to comply with the requirements of any 

conditions imposed. The accused must first be convicted of an 

offence. 

(Maximum: 1 year) 

Intensive Correction Order 

(ss 19–26 Sentencing Act 1991) 

Prison sentence served in the community, combining strictly 

supervised treatment, education and unpaid work. The accused 

must first be convicted of an offence. 

(Maximum: 1 year) 

Suspended sentence of 

imprisonment 

(ss 27–31 Sentencing Act 1991) 

Prison term which is suspended as a ‘last chance’, subject to the 

condition of good behaviour (i.e. not to commit another offence). 

The accused must first be convicted of an offence. 

(Maximum: 2 years Magistrates’ Court; 

3 years County and Supreme Courts) 

Youth Training Centre and Youth 

Residential Centre Orders 

(ss 32–35 Sentencing Act 1991) 

A sentence requiring a young offender (aged under 21 years) to be 

detained in a Youth Training Centre (if 15 years or older) or Youth 

Residential Centre (if younger than 15 years). The accused must 

first be convicted of an offence. 

(Maximum: 2 years Magistrates’ Court; 

3 years Supreme and County Courts) 

Community-Based Orders 

(ss 36–48 Sentencing Act 1991) 

Supervised non-custodial sentence, with or without recording a 

conviction, with conditions combining treatment and work 

undertaken in the community. 

(Maximum: 2 years) 

Fine 

(ss 49–69 Sentencing Act 1991) 

Monetary penalty (can be in addition to or instead of another order 

and with or without recording a conviction).  

Undertaking 

(ss 72–79 Sentencing Act 1991) 

Release (unsupervised) with or without recording a conviction, with 

conditions relating to good behaviour. Proceedings adjourned for 

up to five years. 

Dismiss/Discharge 

(ss 73 & 76 Sentencing Act 1991) 

Release into the community following charges being dismissed or 

following conviction. 

 

HIERARCHY OF SENTENCING ORDERS 
1.7 Under the legislation there is an established hierarchy of orders intended to mark the increasing severity 

of sentences that a court may impose.5 A court is not permitted to impose a sentence that is more 

severe than that which is necessary to achieve the purpose or purposes for which the sentence is 

imposed.6 For example, a court must not impose a sentence that involves the confinement of an offender 

(for example, in prison) if a non-custodial sentence would achieve the sentencer’s purpose in imposing 

the sentence7 or impose a community-based order if the purpose could have been achieved by a fine.8 

This is called the principle of parsimony. 

 
 

5
  This hierarchy was introduced in Victoria under the Sentencing Act 1991 (Vic) following recommendations made 

by the Victorian Sentencing Committee. In recommending that a hierarchy of orders be set out in the Act, the 

Committee recognised that the severity of penalties ‘cannot be set out in a simple step ladder fashion, but 

that there is a certain degree of overlap between a lesser level of one penalty and a more serious level of 

another penalty’. The Committee further conceded that ‘different people may have different views on the 

comparative severity of different penalties’: Victorian Sentencing Committee, Sentencing: Report of the Victorian 

Sentencing Committee (1988) vol 1, [7.4.2]. 

6
 Sentencing Act 1991 (Vic), s 5(3). 

7
   Sentencing Act 1991 (Vic), s 5(4). On the application of this subsection to suspended sentences of 

imprisonment, see para [4.10]. 

8
 Sentencing Act 1991 (Vic), s 5(6). 
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CUSTODIAL VS NON-CUSTODIAL ORDERS 
1.8 A distinction is also made in the Sentencing Act 1991 (Vic) between custodial and non-custodial orders. 

Custodial orders include imprisonment, combined custody and treatment orders, home detention orders, 

intensive correction orders and suspended sentences.9 Non-custodial orders which can be made by a 

court in sentencing an offender include community-based orders (CBOs) and fines. 

 

RECORDING A CONVICTION 
1.9 Some sentencing orders can only be made where a conviction is recorded after a finding of guilt. In other 

cases the court has some discretion as to whether or not to record a conviction. For example, in the case 

of a suspended sentence a conviction must be recorded, while a CBO may be made with or without a 

conviction following a finding of guilt.10 

 

MAXIMUM TERMS OF SENTENCING ORDERS 
1.10 The maximum term of a sentencing order varies depending on the type of order. For example, combined 

custody and treatment orders (CCTOs), intensive correction orders (ICOs) and home detention orders are 

limited to a maximum period of 12 months.11 The maximum term of suspended sentences of 

imprisonment, youth detention centre orders and youth training centre orders is three years for 

defendants sentenced in the Supreme Court or County Court, or two years in the case of defendants 

sentenced in the Magistrates’ Court.12 The period of a CBO must not exceed two years.13 

 

1.11 The maximum term set under the Sentencing Act 1991 (Vic) has particular implications for courts in 

sentencing offenders. For example, if a court considers in a particular case that a term of imprisonment 

of more than 12 months is warranted, the options of making a CCTO or home detention order are no 

longer available. Similarly, section 19(3) of the Sentencing Act 1991 (Vic) makes clear that a court must 

not make an ICO if a sentence of imprisonment of up to 12 months ‘would not be appropriate in the 

circumstances having regard to the provisions of the Act’. This effectively restricts the making of an ICO 

to circumstances where a sentence of imprisonment of no more than 12 months would be justified. In 

circumstances in which a court considers that a prison sentence of over 12 months is warranted, the 

court is restricted either to sentencing the offender to a term of imprisonment to be served immediately, 

or if the term considered appropriate is three years or less (in the case of the Supreme Court or County 

Court) or two years or less (in the case of the Magistrates’ Court), to make an order suspending the 

whole or part of the term of imprisonment imposed. 

 

Young Offenders 

1.12 A different range of sentencing orders applies in the case of young offenders sentenced in the Children’s 

Court under the Children and Young Persons Act 1989 (see Table 2). 14 

 

 
 

9
  The use of the term ‘custodial’ may be seen by some as misleading. For example, in the case of an offender 

sentenced to a term of imprisonment that is wholly suspended, he or she will not spend any time in gaol 

provided another offence is not committed during the operational period of the order. However, as Fox and 

Freiberg recognise, the ‘concept of custody’ that is embodied in the description of a sentencing order being 

‘custodial’ in nature, is more extensive than that of ‘imprisonment’’. The fact a person is subject to a custodial 

order does not mean that he or she is necessarily held in custody, in the sense of being held in confinement in 

a prison or correctional centre, but rather that the person is in the ‘custody of the state’ for the term of the 

order, with the state having the power to ‘coercively intervene in that individual’s daily life’ for the period of 

time the offender is under a custodial order: Richard Fox and Arie Freiberg, Sentencing: State and Federal Law 

in Victoria (2nd ed, 1999) 637–8. 

10
 Section 8 of the Sentencing Act 1991 (Vic) sets out the factors which a court must take into account in 

deciding if a conviction should be recorded including: the nature of the offence; the character and past history 

of the offender; and the impact of the recording of a conviction on the offender’s economic or social well-being 

or on his or her employment prospects. 

11
 Sentencing Act 1991 (Vic), ss 18Q(1) (CCTO), 18ZT(1) (home detention order) and 19(1) (ICO). 

12
  Sentencing Act 1991, (Vic), ss 27(2) (suspended sentences) and 32(3) (YTC and YRC orders). 

13
 Sentencing Act 1991 (Vic), s 36(3). 

14
 On the jurisdiction of the Children’s Court, see above n 3. 
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Table 2: Sentencing Options in Victoria under the Children and Young Persons Act 1989 

Disposition Description 

Youth Training Centre Order 

(ss 188–189 Children and Young 

Persons Act 1989) 

Order for defendants aged between 15 and less than 18 years 

under which the young person is detained in a youth training 

centre. The young person must first be convicted of an offence. 

(Maximum: 2 years for a single offence and not more than 3 

years if the young person is convicted of more than one offence 

on the same day or in the same proceedings) 

Youth Residential Centre Order 

(ss 186–187 Children and Young 

Persons Act 1989) 

Order for defendants aged between 10 and less than 15 years, 

under which the young person is detained in a youth residential 

centre. The young person must first be convicted of an offence. 

(Maximum: 1 year for a single offence and not more than 2 years 

if the young person is convicted of more than one offence on the 

same day or in the same proceedings) 

Youth Attendance Order 

(ss 169–185 Children and Young 

Persons Act 1989) 

A YAO is an alternative to a Youth Training Centre Order for 

defendants aged between 15 and less than 18 years. The order 

requires the young person to comply with a number of conditions, 

including the conditions that he or she must not commit another 

offence, must attend a youth attendance project, and must notify 

the court of any change of address, school or employment. A 

community service requirement and other conditions may also be 

imposed. The young person must first be convicted of an offence.  

(Maximum: 1 year) 

Youth Supervision Order 

(ss 163–168 Children and Young 

Persons Act 1989) 

Order, with or without a conviction, combining reporting 

requirements with community service requirements. 

(Maximum: 1 year or 18 months if the offence is punishable by 

imprisonment of more than 10 years)  

Probation 

(ss 158–162 Children and Young 

Persons Act 1989) 

Order, with or without a conviction, requiring the young person to 

comply with a number of conditions, including reporting to a 

probation officer. A number of special conditions may also apply 

(such as that the offender attend school, abstain from alcohol or 

using drugs, and/or not leave his or her place of residence 

between certain hours). 

(Maximum: 1 year or 18 months if the offence is punishable by 

imprisonment of more than 10 years). 

Fine 

(ss 150–157 Children and Young 

Persons Act 1989) 

Monetary penalty, with or without a conviction being recorded. 

Adjournment and Good Behaviour 

Bond 

(ss 144–149 Children and Young 

Persons Act 1989) 

Order under which the proceedings are adjourned for a period up 

to one year. The young person must enter a bond for a nominal 

amount to comply with conditions including being of good 

behaviour and appearing before the court when required to do so. 

If the young person complies with the conditions, the charge is 

dismissed. 

Undertaking 

(ss 140–143 Children and Young 

Persons Act 1989) 

Release (unsupervised) on conditions relating to good behaviour, 

without a conviction. Proceedings are adjourned for up to six 

months (or in exceptional circumstances, 12 months). If 

undertaking is unconditional, the court must not take any action 

on breach. 

Dismiss/Discharge 

(s 137(1)(a) Children and Young 

Persons Act 1989) 

Release into the community following charges being dismissed 

with no conviction. 
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DETENTION OF JUVENILE OFFENDERS 
1.13 The Children’s Court has the power under the Children and Young Persons Act 1989 (Vic) to order a young 

offender to serve a period of detention in a youth residential centre (if he or she is under 15 years of 

age)15 or a youth training centre (if the offender is aged 15 years or over but under 18).16 

 

1.14 The higher courts and the Magistrates’ Court can also make a youth training centre order or youth 

residential centre order when sentencing offenders aged under 21 years.17 As noted above, the maximum 

term of these orders is three years for matters heard in the Supreme Court and County Court and two 

years for matters determined in the Magistrates’ Court. 

 

AVAILABILITY OF SUSPENDED SENTENCES 
1.15 Suspended sentences are not available to young offenders sentenced by the Children’s Court under the 

Children and Young Persons Act 1989 (Vic). If a young person is sentenced to serve a period of detention 

in a youth training centre or youth residential centre, there is no power to suspend this sentence. 

 

1.16 Similarly, there is no power to suspend a youth training centre order or youth residential centre order 

made under the Sentencing Act 1991 (Vic).  

 

1.17 A young person can be sentenced to a suspended term of imprisonment in the Magistrates’ Court or 

higher courts. However, if the original sentence is reactivated for a breach, it must be served in an adult 

prison. Some concerns have been raised about this during the Council’s preliminary consultations and 

are discussed below at [8.127]. 

Suspended Sentences and the Sentencing Hierarchy 
1.18 In the current hierarchy of sentencing options in Victoria for adult offenders, suspended sentences are 

situated between other custodial sanctions (such as imprisonment, a combined custody and treatment 

order, a drug treatment order, a home detention order and an intensive correction order) and non-

custodial orders (such as CBOs). 

 

1.19 During the Council’s preliminary consultations it was suggested that in practice the Magistrates’ Court 

may be positioning a suspended sentence between a fine and a CBO in some cases, imposing a 

suspended sentence where a CBO would seem to be the more appropriate order. This may be due to a 

perception that a suspended sentence is a less onerous order for offenders than a CBO. Unlike CBOs, 

which require an offender to comply with reporting and program conditions, a suspended sentence does 

not place any demands on an offender’s time or resources provided he or she does not commit another 

offence. The use of suspended sentences in the Magistrates’ Court is explored in chapter 5. 

 

1.20 The use of suspended sentences for more serious offences may suggest a continued need for a 

continuum of sanctions at the upper end of the sentencing hierarchy for cases where immediate 

imprisonment is not considered appropriate—for example, for a first-time offender who has committed a 

serious offence, but where there are particular extenuating circumstances.  

 

1.21 In considering where the suspended sentence is appropriately positioned and what principles should 

guide its use, it is useful to explore what gave rise to the introduction of the suspended sentence, and 

how it became a part of the sentencing landscape in Victoria. 

 

 
 

15
  Children and Young Persons Act 1989 (Vic), ss 186–187. 

16
  Children and Young Persons Act 1989 (Vic), ss 188–189. 

17
  Sentencing Act 1991 (Vic), s 32. 
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Chapter 2: The Historical Context 

Introduction 
2.1 The suspended sentence of imprisonment occupies an anomalous place in the sentencing hierarchy. 

While it is generally treated in sentencing legislation as one of the most serious penalties that can be 

imposed on an offender, provided he or she does not commit another offence, the offender is free on 

conviction to resume his or her life in the community. 

 

2.2 The reason for this apparent incongruity between how suspended sentences are treated at law and how 

they operate in practice may be better understood when the reasons for their introduction are 

considered. This chapter explores the early origins of the suspended sentence, and its introduction in 

England and Victoria. 

The Early Origins 
2.3 The early origins of the suspended sentence are uncertain.18  Writers have in the past sought to establish 

links between the suspended sentence of imprisonment and practices such as admonition (a form of 

warning issued to an offender not to commit the same offence again, or risk more severe punishment); 

letters of favour or pardon issued by a sovereign; and asseurement (a practice under which a ‘solemn 

promise [was] given by one person to another to abstain from all violence towards him’, which when 

violated constituted a capital crime).19 However, as one commentator noted, none involved a fixed 

penalty, conditions or a general undertaking to be of good behaviour..20 

 

2.4 Similarities may also be drawn between the suspended sentence and practices in use by the 

ecclesiastical courts in the fourteenth century, in Zurich in the fifteenth and sixteenth centuries, in 

Hungary in the sixteenth and seventeenth centuries, and in Sweden prior to the introduction in 1734 of 

the Penal Code.21 These generally involved a threat to impose the original penalty or a more serious 

penalty should the offender commit another offence. The recognisance or bond—under which an offender 

is required to give an undertaking not to commit future offences—is also seen as possibly having 

influenced the development of the suspended sentence.22 

The late 18th and 19th Centuries 
2.5 The identification of the deprivation of liberty through imprisonment as a preferred punishment for 

offenders was an important development in the late 18th century. Prior to this, it had been a penalty 

reserved for ‘exceptional cases’.23  Rather than imprisonment constituting a form of punishment in itself, 

prisons were typically used as no more than holding cells to detain offenders until punishment could be 

administered.24 

 
 

18
  Ancel Suspended Sentence: A Report Presented by the Department of Criminal Science of the Institute of 

Comparative Law, University of Paris to the Cambridge Institute of Criminology (1971) 2–4. 

19
  Ibid 3, citing Dubois, Les ‘asseurements’ au XIIIe siècle dans nos villes due Nord (1900). 

20
  Ibid 3–4. 

21
  Ibid 4. 

22
  Ibid. 

23
  Ibid 5. 

24
  Ibid 7. 
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2.6 By the 19th century the usefulness of prison as punishment came under question in an environment of 

increasing crime.25
  Legal writers of the time saw a need for first-time offenders, usually sentenced to 

short terms of imprisonment, to be protected from the negative effects of detention and at the same 

time for more severe penalties to be imposed on repeat offenders. The 19th century also signalled a new 

emphasis on the rehabilitative potential of punishment, and consequently on more individualised forms 

of punishments.26 

 

2.7 It was in this context that the modern form of the suspended sentence first found its expression in 1891 

in France in Bérenger’s Bill,27
   and in the Belgian Lejeune Act of 1888, which came into force in 1889.28 

Both originated from a draft bill put before the French Senate in 1884 by Senator Bérenger, the purpose 

of which was stated to be: 

To mitigate the punishment sufficiently to avoid the dangers of imprisonment, while preserving the 

painful aspect of a penalty, which a simple fine does not generally achieve in our present moral 

state.
29

 

2.8 During debates on the 1890 French Bill Senator Bérenger saw the potential of the suspended sentence 

of imprisonment: 

… to create a special treatment for the man who has not previously been prosecuted and whose 

moral character, despite his offence, has remained sufficiently intact for society to have nothing to 

fear from his liberty.
30

 

2.9 In other words, the new measure was intended to benefit first-time offenders,31 who were not considered 

a danger to the community, with the ultimate aim of preventing recidivism.32 Much like today, a 

suspended sentence was regarded as having an important deterrent effect on an individual offender, with 

the threat of the original sentence being imposed if he or she committed a further offence.33 

 

2.10 No conditions of supervision were attached, as it was anticipated that offenders ‘would rehabilitate 

themselves’.34 The maximum period of imprisonment that could be suspended in France in practice was 

five years, while in Belgium suspension was only permitted under the 1899 law for sentences up to six 

months.35 The operational period was fixed by law rather than determined by the sentencing judge.36 

 

2.11 Following its introduction in France and Belgium, from the mid 1890s the suspended sentence was 

introduced in a number of countries, including across continental Europe and South America. 

 
 

25
  Ibid. 

26
  Ibid 12. 

27
   The title of the Bill was ‘Bill on the progressive augmentation of sentences in cases of recidivism and on their 

mitigation for first time offences’: Ibid 11. 

28
  Ibid 14. 

29
  As cited in Ancel (1971), above n 18, 18. 

30
  Session of the Senate, 6 March 1890, Bérenger’s Report (JO Doc Parl, Annexe No. 27) 69 as cited in Ancel 

(1971), above n 18, 18. 

31
  The suspended sentence in its original form in France under Article 1 of the French legislation of 1891 was 

only permitted to be granted to someone with no previous sentence of imprisonment for a crime or for an 

‘ordinary offence’, while in Belgium, under Article 9 of the 1888 legislation, suspension could only be granted 

to an offender with no previous sentence for a crime or offence regardless of whether this was a sentence of 

imprisonment or another sentence (for example, a fine): Ancel (1971), above n 18, 27–28. 

32
  Ibid 19. 

33
  Ibid 30. On the deterrent effect of suspended sentences, see [7.18]–[7.21]. 

34
  Lejeune (1888) as cited in Ancel (1971), above n 18, 23. Ancel notes that the only form of supervision 

available would have been supervision by police, which had been abolished in France in 1885. 

35
  Ibid 26–8. Ancel suggests that in France ‘the conditional sentence was advocated essentially for correctional 

penalties, which are, traditionally, up to five years’ imprisonment or a fine’, although it might also be applied to 

criminal penalties as long as the sentence imposed was imprisonment. 

36
  Ibid 31–2. 
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Suspended Sentences in England 

Introduction of Suspended Sentences in England 

2.12 In England, there were similar concerns about the growing use of imprisonment. Unlike France, Belgium 

and other countries in continental Europe which embraced the suspended sentence, England turned to 

measures such as probation and the conditional discharge to provide suitable alternatives to 

imprisonment. It was not until 1967 that the suspended sentence was introduced, in an environment of 

significant increases in the prison population, and following submissions made to the Royal Commission 

on the Penal System in 1965. The suspended sentence had been rejected earlier by the Advisory Council 

on the Treatment of Offenders in 1952 and again in 1958.37 

 

2.13 The Advisory Committee on the Penal System in its 1978 review of maximum penalties observed that the 

suspended sentence was adopted ‘as part of a wider search for ways of reducing the numbers in prison’ 

and ‘against the background of no detailed examination of the use and development of the suspended 

sentence’ in other jurisdictions, or its relationship with other alternatives to imprisonment, such as 

probation.38 

 

2.14 Under the Criminal Justice Act 1967 (UK) terms of imprisonment of two years or less could be held in 

suspense for a period of up to three years. The Act also mandated that all sentences of six months or 

less were to be suspended unless they fell within one of a number of exceptions. 

 

Criticisms of Suspended Sentences 

2.15 Suspended sentences were criticised as failing to live up to their promise of reducing the prison 

population, primarily due to three unintended consequences:39 

• Firstly, it appeared that the courts were using suspended sentences in place of non-custodial 

penalties (fines and probation) rather than imprisonment (this phenomenon is often referred to as 

‘net widening’). 

• Secondly, offenders seemed to be receiving substantially longer suspended imprisonment terms 

than they would have received if sentenced to serve an immediate term of imprisonment (a pattern 

referred to as ‘sentence inflation’). The proportion of offenders breaching (estimated at around 25 

per cent of all offenders receiving suspended sentences) and the tendency to make the sentence 

imposed for breach cumulative on the sentence imposed for the breaching offences, together with 

the tendency to impose longer terms of imprisonment, meant some offenders were serving longer 

periods of imprisonment than they would have if they had been sentenced to serve an immediate 

prison term. 

• Thirdly, it was suggested that when an offender was convicted of a second offence during the 

operational period of the order, he or she was more likely to receive a custodial sentence than if the 

breach was of a community-based order.  

 

2.16 Some of these outcomes were attributed to the differing views on the purpose of suspended sentences 

and their appropriate use. Bottoms suggests that when suspended sentences were first introduced in 

England, two different views were advanced in support of their introduction: the ‘special deterrent theory’ 

and the ‘avoiding imprisonment theory’.
40 

 

 
 

37
  The 1952 report stated ‘The suspended sentence is wrong in principle and to a large extent impracticable. It 

should not be adopted, either in conjunction with probation or otherwise’: Advisory Council on the Treatment of 

Offenders, Alternatives to Short Terms of Imprisonment (1957) Appendix D, [23(b)]. 

38
  Advisory Council on the Penal System (1978), above n 38, [263]. 

39
  Anthony Bottoms, ‘The Suspended Sentence in England 1967–1978’ (1981) 21(1) British Journal of 

Criminology 1, 22–4. To the third point can be added the increased likelihood, even after the operational period 

of the order has passed, that the offender will be sentenced to a custodial term for future offences due to the 

fact that he or she has previously been sentenced to a term of imprisonment. 

40
 Ibid 2–3. 
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2.17 According to the special deterrent theory, a suspended sentence of imprisonment is more likely to deter 

individuals from future offences than are non-custodial orders (such as probation or community-based 

orders), as the consequences of re-offending are ‘known and certain’. The ‘avoiding imprisonment theory’ 

views suspended sentences as a means of dealing with offenders who otherwise would have been 

sentenced to serve an immediate term of imprisonment, thereby saving space in prison for more serious 

and persistent offenders, and avoiding exposing the offender to the potential negative effects of prison. 

 

2.18 As Bottoms recognises, these two theories are not necessarily incompatible, as different reasons for 

making a suspended sentence order may apply depending on the type of offender.
41 However, the 

acceptance of the ‘special deterrence’ theory by some judicial officers is likely to lead to a proportion of 

offenders, who might otherwise have received a community-based penalty, being given a suspended 

sentence. 

 

2.19 Another problem was that the suspended sentence provided the courts with an alternative in cases in 

which they were uncertain whether to impose a term of imprisonment or a non-custodial sentence, such 

as probation.42 In light of earlier pressures on the courts to reduce the use of short terms of 

imprisonment, the tendency to see suspended sentences as an alternative to non-custodial sentences in 

circumstances where the latter might not have been considered appropriate may be better understood. 

 

2.20 Attempts to remedy these problems in the Criminal Justice Act 1972 (UK) included the removal of the 

requirement that sentences of up to six months’ imprisonment be suspended, and the inclusion of a 

statement that a suspended sentence could not be ordered unless the case appeared to be one in which 

a prison sentence would have been appropriate.43 

 

Introduction of Partially Suspended Sentences 

2.21 In 1982 the English courts were provided with the power to partially suspend sentences of imprisonment 

under the Criminal Law Act 1978 (UK).44 The partly suspended sentence was regarded by its proponents 

as sharing many of the benefits of the fully suspended sentence while providing a more effective 

deterrent to individual offenders by giving them ‘a taste of prison’.45 The Advisory Council on the Penal 

System, considering the advantages of the partly suspended sentence as part of its review of maximum 

penalties, observed: 

The main penological arguments in favour of [the partly suspended sentence] are that it enables 

the court of trial to pronounce a sentence of imprisonment that in itself appears adequate and yet 

does not need to be fully executed. It has the merit over the wholly suspended sentence that it 

avoids the all-or-nothing situation. It also provides the court with a double deterrent effect—the 

deterrent element in actual custody and a postponed deterrence during the suspension period. 

Any deterrent effect in the suspended part of the sentence is enhanced by the immediately 

preceding experience of custody … 
46

 

 
 

41
  Ibid 3. 

42
  This was first proposed by Sparks and has been described by Bottoms as the ‘via media’ explanation—a 

phrase derived from a Magistrates’ Association memorandum: ‘The Criminal Justice Act provided suspended 

sentences. What is more natural than that courts which previously were torn between fines and imprisonment 

… should regard the new sentence as the appropriate via media’: as cited by Bottoms (1981), above n 39, 9. 

43
  A similar statement has been included in the Victorian sentencing legislation. See Sentencing Act 1991 (Vic), s 

27(3). 

44
  There was some delay before the provisions became operational. They did not come into force until 1982. This 

was possibly due to concerns by the Home Office that ‘there can be no certainty [it] would achieve any 

reduction in numbers in custody, and would not confer any advantage in the treatment of individual offenders’: 

Home Office, Review of Parole in England and Wales (1981) [58]. 

45
  Mr Mayhew, United Kingdom, Debates, House of Commons, vol. 935, col. 465, James Dignan, ‘The Sword of 

Damocles and the Clang of the Prison Gates: Prospects on the Inception of the Partly Suspended Sentence’ 

(1984) vol. 23(3) The Howard Journal 183, 186. 

46
  Advisory Council on the Penal System (1978), above n 38, [268].  
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2.22 The partly suspended sentences was regarded as having a number of potential applications, including 

‘cases where considerations of public duty and public interest would have rendered total suspension 

unacceptable.’47 Its principal use was seen to be for first-time offenders or those receiving their first 

prison sentence, who would be sufficiently deterred from re-offending by serving a short term of 

imprisonment: 

The early days of a first sentence of imprisonment should, if anything ever does, bring home most 

effectively to an offender what imprisonment involves, whereas a longer period (although well 

merited), in which he [or she] acclimatizes himself [or herself] to it, in some degree reduces the 

deterrent effect of the threat or the fear of future imprisonment … We see it not as a means of 

administering a “short sharp shock”, nor as a substitute for a wholly suspended sentence, but as 

especially applicable to serious first offenders or first-time prisoners who are bound to serve some 

time in prison, but who may well be effectively deterred by eventually serving only a small part of 

even the minimum sentence appropriate to the offence. This, in our view, must be its principal 

role.
48

 

2.23 Together with its greater potential for special deterrence, the partly suspended sentence was also 

believed to be superior to the fully suspended sentence of imprisonment in terms of general deterrence, 

denunciation and retribution, as under a partly suspended sentence, the offender would serve a period of 

actual imprisonment.49 

 

2.24 As with the introduction of the fully suspended sentence, an important motivating factor in the 

introduction of the partly suspended sentence in England was a desire to reduce prison numbers and 

pressure on prisons. Many commentators questioned the capacity of the partly suspended sentence to 

deliver this outcome, and in 1992 it was abolished as a sentencing option. 

 

2.25 Under the Criminal Justice Act 1991 (UK), which came into effect in 1992, amendments were also made 

to the use of fully suspended sentences, restricting their use to cases in which ‘exceptional 

circumstances’ could be shown.50 This resulted in the suspended sentence provisions falling largely into 

disuse.51 

 

Recent Changes 

2.26 Recent changes in England providing the courts with a new form of conditional suspended sentence order 

are discussed below at [3.36]–[3.39]. 

Suspended Sentences in Victoria 

Introduction of Suspended Sentences in Victoria 

2.27 Unlike England, Victoria adopted the power to suspend sentences of imprisonment relatively early. 

Suspended sentences were first introduced in Victoria in section 532 of the Crimes Act 1915 (Vic) and 

later in the Crimes Act 1928 (Vic).  

 

2.28 Section 532 of the 1915 and 1928 Crimes Acts (Vic) allowed a court to suspend a term of imprisonment 

of up to three years if the offender had not previously been convicted of an offence and the court 

considered it ‘expedient’ having regard to the circumstances of the offender (including character, age, 

health or mental condition), the trivial nature of the offence or any extenuating circumstances. The 

offender was required to enter into a good behaviour bond. Apart from a requirement that the offender be 

of good behaviour for a specified period (not less than 12 months and equal to the term of imprisonment 

 
 

47
  Ibid [280]. 

48
  Ibid [281]–[282]. 

49
  Dignan (1984), above n 45, 191–2. 

50
  Criminal Justice Act 1991 (UK), s 5(1). 

51
  Between 1993 and 2003 the overall proportion of defendants receiving wholly suspended sentences in the 

Crown Court fell from three per cent to two per cent. In the Magistrates’ Court over the same period, the 

proportion of defendants receiving a wholly suspended sentence remained constant at just one per cent: 

Research, Development and Statistics Directorate, Home Office, Sentencing Statistics 2003: England and Wales 

(2005) [4.15]. 
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imposed), additional conditions could be attached, including conditions: 

• requiring the offender to be under the supervision of a probation officer; 

• prohibiting the offender from associating with ‘undesirable persons’ or frequenting ‘undesirable 

places’; and 

• requiring the offender to abstain from alcohol.52 

The section did not reappear in the 1958 Crimes Act.  

 

Conditional Suspended Sentences for Alcoholic and Drug-Addicted Offenders 

2.29 In 1968 a form of conditional suspended sentence was introduced under section 13 of the Alcoholics and 

Drug Dependent Persons Act 1968 (Vic). Section 13 of the Act allowed the court to order a person who it 

was satisfied ‘habitually used alcohol or drugs to excess’ and was convicted and sentenced to a term of 

imprisonment to be released upon entering a bond.53 The bond was conditional on the offender seeking 

treatment in a treatment centre for a period specified by the court of six to 24 months and abstaining 

from using alcohol or drugs for such period as the court thought fit. The court could also give directions 

as to the supervision and treatment of the offender in the treatment centre and had a power to vary or 

revoke any such direction.54 The order could be made ‘for any offence in respect of which drunkenness or 

drug addiction [was] a necessary part or condition or contributed to the commission of the offence’.55 

 

2.30 Under section 13(8), before making an order the court was required to take into account a report by a 

medical officer of an assessment centre as to the mental and physical condition of the offender and his 

or her suitability for treatment. On breach of the bond the court could direct that the original sentence of 

imprisonment imposed be activated.56 

 

The 1980s 

PENALTIES AND SENTENCES ACT 1985 
2.31 The general form of the suspended sentence of imprisonment was reintroduced in Victoria in 1986 under 

sections 20–24 of the Penalties and Sentences Act 1985 (Vic). The Victorian legislation was modelled on 

the English suspended sentence provisions. Due to concerns that had arisen regarding the operation of 

suspended sentences in England, the power to suspend a sentence of imprisonment was restricted to 

sentences of 12 months or less.57 

 

2.32 Following their reintroduction in Victoria, suspended sentences appeared to contribute to a decline in the 

use of imprisonment and to keeping prisoner numbers relatively stable (see further Chapter 5, Figure 

16).58 As had occurred in England, suspended sentences were initially used both as an alternative to 

short terms of immediate imprisonment and in place of bonds and fines.59 However, the use of 

suspended sentences did not result in significant numbers of offenders serving a term of imprisonment 

on breach, as it had in England. This has been attributed to two factors: first, the fact that the maximum 

operational periods of such orders at that time were quite short (up to 12 months), contributing to lower 

breach rates; and secondly, sentencers appeared to be exercising their discretion on breach either not to 

activate the original sentence or to re-sentence an offender.60 

 

 
 

52
  Crimes Act 1915 (Vic), s 534 and Crimes Act 1928 (Vic), s 534.  

53
  Alcoholics and Drug Dependent Persons Act 1968 (Vic), s 13(1). 

54
  Alcoholics and Drug Dependent Persons Act 1968 (Vic), s 13(9). 

55
  Alcoholics and Drug Dependent Persons Act 1968 (Vic), s 13(1)(a). 

56
  Alcoholics and Drug Dependent Persons Act 1968 (Vic), s 13(5). 

57
  Victorian Sentencing Committee (1988), above n 5, vol. 1, [6.12.1]. 

58
  David Tait, ‘The Invisible Sanction: Suspended Sentences in Victoria 1985 – 1991’ (1995) 25 Australian and 

New Zealand Journal of Criminology 143, 158. 

59 
 Arie Freiberg, Sentencing Review: Discussion Paper (2001) 35. See further Tait (1995), above n 58 and Arie 

Freiberg and Stuart Ross, Sentencing Reform and Penal Change (1999). It appears that this trend has 

continued in more recent years (see [5.5]–[5.9] and [5.43]–[5.48]). This is an issue the Council will be 

exploring in the next stage of this review. 

60
  Tait (1995), above n 58, 158. On current practices of the courts on breach, see [4.59]–[4.91]. 
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THE STARKE SENTENCING COMMITTEE  
2.33 During the Second Reading speech of the Penalties and Sentences Bill 1985, the then Attorney-General, 

the Honourable Mr J H Kennan, MLC announced the establishment of the Sentencing Committee, chaired 

by the Honourable Sir John Starke QC, a retired Supreme Court judge and former Chairman of  the Parole 

Board. The Committee was asked to review the sentencing laws and practices operating in Victoria and 

report to the government on the need (if any) for reforms. 

 

2.34 Following three years of research and consultation, the Starke Sentencing Committee produced a three-

volume report in 1988 recommending widespread reforms to sentencing law in Victoria. In its report the 

Committee made a number of recommendations aimed at improving the operation of suspended 

sentences, including that the: 

• length of sentences of imprisonment capable of being suspended be extended from 12 months to 

two years; 

• breaching provisions be overhauled; 

• range of options available to courts on breach be expanded.
61 

 

2.35 The Committee favoured keeping the statutory guidance on the circumstances in which a term of 

imprisonment might be suspended ‘relatively general’, and recommended that more detailed guidance be 

provided in the form of guideline judgments62 The Committee made reference to the English Court of 

Appeal decision in R v Clarke, which set out guidelines for the imposition of a partially suspended 

sentence in England,63 as providing a possible model. 

 

2.36 The Committee also reviewed the operation of section 13 orders under the Alcoholics and Drug 

Dependent Persons Act 1968 (Vic). The Committee observed there was a general loss of confidence on 

the part of judicial officers in section 13 orders due to: 

• inadequate supervision provided under section 13 bonds; 

• inadequate practices of responding to breaches by those administering section 13 bonds; 

• the lack of a general requirement that the offender be of good behaviour (i.e. not to commit another 

offence) during the term of the bond; 

• the inability to deal with an offender who breached a bond during the period of the bond after the 

bond had expired.64 

 

2.37 The Committee outlined a number of criticisms expressed by treatment providers during an earlier review 

conducted by the Working Party of the Victorian Association of Alcohol and Drug Agencies (VAADA) in 

1987.65 During that review some treatment providers argued that their statutory responsibility to monitor 

and report breaches interfered with their treatment relationship with their clients66 and that some 

discretion should be given to providers to report minor breaches.67 Under the Act, complete abstinence 

from drugs and alcohol was required of offenders, which was considered by many to be unrealistic.68 

 
 

61
  Victorian Sentencing Committee (1988), above n 5, vol 1, 323–4. 

62
  Ibid 324. 

63
  R v Clarke [1982] 3 All ER 232. The Court commented: ‘In general the type of case that we have in mind is 

where the gravity of the offence is such that at least six months’ imprisonment is merited, but when there are 

mitigating circumstances which point towards a measure of leniency not sufficient to warrant total suspension.’ 

While the court cautioned that ‘examples are always dangerous’, they offered as examples of appropriate 

cases for a partly suspended sentence ‘some serious ‘one-off’ acts of violence’ which are usually met with 

immediate terms of imprisonment; ‘some cases of burglary which at present warrant 18 months’ or two years’ 

imprisonment, where the offender is suitably qualified in terms of his record; some cases of fraud on public 

departments or some credit card frauds, where a short immediate sentence would be insufficient; some cases 

of handling involving medium-range sums of money; some thefts involving breach of trust; some cases of 

stealing from employers’: at 237. 

64
  Victorian Sentencing Committee (1988), above n 5, vol. 2 [12.2.1].  

65
  Ibid [12.2.2–12.2.4]. 

66
  Loane Skene, ‘An Evaluation of a Victorian Scheme for Diversion of Alcoholic and Drug Dependent Offenders’ 

(1987) 20 ANZ Journal of Criminology 247, 253–4. 

67
  Ibid 253. 

68
  Ibid 264. 
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2.38 Despite the number of criticisms of section 13 orders, the Committee ultimately recommended that 

section 13 be retained and incorporated into the new Victorian sentencing legislation. Consistent with 

recommendations of VAADA, the Committee recommended a number of modifications, including that it be 

a condition of the bond that the offender be of good behaviour during the period of the bond.69 Changes 

were also recommended to the administration of the order, including the establishment of a central 

assessment and monitoring body and the introduction of a set of principles or guidelines to be followed 

by administrative bodies when bringing proceedings on breach.70 

 

Suspended Sentences under the Sentencing Act 1991 (Vic) 

INTRODUCTION 
2.39 In 1991 the Penalties and Sentences Act 1985 (Vic) was repealed and the current Sentencing Act 1991 

(Vic) (‘the Act’) introduced. Many of the recommendations made in the Starke Committee’s report were 

reflected in the new legislation, including extension of the period of imprisonment that could be 

suspended to two years, and the inclusion of a conditional suspended sentence order for drug- and 

alcohol-addicted persons under section 28 of the Act. 

SECTION 28 ORDERS 
2.40 While the general power to suspend a sentence of imprisonment was restricted to two years, there was 

no upper limit set on the term of imprisonment that could be suspended under section 28. The 

circumstances in which an order to suspend could be made were similar to that of the earlier section 13 

order; however, the offender was not required to enter into a bond. Rather, there were conditions 

attached to the order to suspend, requiring the offender to undertake treatment for a period of six to 24 

months and abstain from using drugs or alcohol during the treatment period.71 Unlike the old section 13 

order, an offender under a section 28 order was also required to submit to drug and alcohol testing as 

directed by the medical officer of a treatment centre72 and could be required by the court to participate in 

the services set out in a justice plan.73 The treatment period could be less than or greater than the term 

of suspended imprisonment. The court retained a power to supervise the offender and could vary the 

terms of the order or grant the offender an earlier discharge. 

 

2.41 The new section 28 overcame one of the deficiencies of the section 13 order, including a specific 

condition that the offender must not commit another offence punishable by imprisonment during the 

period of the order.74 However, as noted in the recent Freiberg Sentencing Review Report, the section 28 

order suffered from a number of the same problems as the section 13 order, including:75 

• a lack of adequate resources for treatment; 

• problems with effective monitoring; 

• the continued operation of a total abstinence requirement; and 

• delays in obtaining pre-sentence reports. 

 
 

69
  Victorian Sentencing Committee (1988), above n 5, vol. 2 [12.5.22]. 

70
  Ibid [12.5.7]–[12.5.8] and [12.5.22]. 

71
  Sentencing Act 1991 (Vic), s 28(2)(a)–(b).  

72
  Sentencing Act 1991 (Vic), s 28(2)(c). 

73
  Sentencing Act 1991 (Vic), s 28(2). A justice plan is a statement prepared by the Department of Human 

Services for offenders with an intellectual disability which specifies services which are recommended for the 

offender and which are designed to reduce the likelihood of him or her reooffending. 

74
  Sentencing Act 1991 (Vic) s 28(7). 

75
  Arie Freiberg, Sentencing Review: Pathways to Justice (2002) 80–1. In addition, it was suggested that ‘courts 

felt uneasy about undertaking an ongoing supervisory role’: see also ibid n 84. 
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BREACH PROVISIONS 
2.42 The breach provisions for sentences suspended under the general power to suspend set out in section 

27 of the Act, and conditional suspension under section 28 for alcoholic or drug-addicted offenders, were 

set out in section 31. Under section 31(7) a court was required to activate the original sentence of 

imprisonment on breach 

unless it [was] of the opinion it would be unjust to do so in view of all the circumstances which 

have arisen since the suspended sentence was imposed, including the facts of any subsequent 

offence. 

1997 AMENDMENTS 
2.43 In 1997 substantial amendments were made to the Act by the Sentencing and Other Acts (Amendment) 

Act 1998 (Vic). Amendments relating to the use of suspended sentences in Victoria included: 

• a further extension of the period of imprisonment able to be suspended from two to three years in 

the case of the higher courts; 

• the repeal of section 28, removing the power to order conditional suspended sentences for alcoholic 

and drug-addicted offenders; 

• changes to the breach provisions, including restricting the courts’ discretion on breach by requiring 

the courts to order the offender, on breach, to serve the whole or part of the suspended term of 

imprisonment: 

unless it is of the opinion that it would be unjust to do so in view of any exceptional 

circumstances which have arisen since the order suspending the sentence was made.
76

 

2.44 The Act also introduced a new form of order: the combined custody and treatment order (CCTO). A CCTO 

is available where the court is considering sentencing an offender to a term of imprisonment of not more 

than 12 months, and allows the court to impose a sentence of imprisonment of not more than 12 

months and to order that not less than six months of the sentence imposed be served in custody and the 

balance be served in the community on conditions attached to the order.77 The conditions may require 

that the offender not commit another offence punishable by imprisonment; they may also include 

treatment conditions and reporting conditions.78 Additional program conditions may also be attached, 

including that the offender submit to drug and alcohol testing during the period of the order.79 

Conclusion 
2.45 Where suspended sentences have been introduced, their introduction has largely been driven by a desire 

to find suitable alternatives to prison. Different views have been expressed over the years on the 

usefulness of the suspended sentence and its appropriate application. Unsurprisingly, politicians’ and 

policy-makers’ interest in the suspended sentence as an alternative sanction often appears to have been 

rekindled in times of growing prison populations and increasing expenditure on corrections. 

 

2.46 Over the 90 years since their introduction in Victoria, suspended sentences have been abolished, 

reintroduced in a conditional form for people with drug and alcohol addictions, and then introduced again 

as a general form of sentencing order. A number of amendments to the legislation governing suspended 

sentences have also been made over the years, both in Victoria and elsewhere, to remedy perceived 

deficiencies in their operation. Chapter 3 discusses the current legal framework in Victoria and discusses 

some of the approaches taken in other jurisdictions. 

 

 
 

76
 Section 31(5A) of the Sentencing Act 1991 (Vic) was inserted by the Sentencing and Other Acts (Amendment) 

Act 1998 (Vic), s 15. 

77
  Sentencing Act 1991 (Vic), s 18Q. 

78
  Sentencing Act 1991 (Vic), s 18R. 

79
  Sentencing Act 1991 (Vic), s 18S. 
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Chapter 3: The Current Legal Framework 

Introduction 
3.1 This chapter considers the current legislation governing the use of suspended sentences in Victoria and 

compares this legal framework with similar provisions operating in other Australian jurisdictions. It also 

discusses two new forms of conditional sentencing orders introduced in Canada and England. 

 

3.2 Issues explored include: 

• the circumstances in which a suspended sentence order can be made in Victoria; 

• the maximum term of imprisonment which may be suspended; 

• the operational period; 

• conditions attaching to suspended sentence orders; and 

• options available to courts on breach. 

When can a Suspended Sentence Order be made in Victoria? 

Introduction 

3.3 Under section 27(1) of the Sentencing Act 1991 (Vic) a court sentencing an offender to a term of 

imprisonment may make an order suspending the whole or part of the sentence ‘if satisfied that it is 

desirable to do so in the circumstances’.80 The court has a broad discretion with no limitations on the 

types of offences or on the circumstances in which it may consider making an order to suspend. 

However, an order to suspend may only be made where the sentence of imprisonment, if unsuspended, 

‘would be appropriate in the circumstances having regard to the provisions of [the] Act’.81 

 

3.4 The High Court, in considering the purpose of the equivalent Western Australian provision,82 commented: 

Plainly [the section]is designed to restrain the imposition of an artificial term of imprisonment, 

inflated with the object of giving an appearance of severe punishment although it is expected that 

this will not actually be carried into effect.
83

 

3.5 One of the common criticisms of suspended sentences is that they result in net-widening and sentence 

inflation due to offenders receiving a suspended sentence where a less severe sentence is appropriate 

(such as a fine or community-based order). Sentence inflation may also result when courts impose a 

longer sentence of imprisonment than would have been the case had the offender been sentenced to an 

immediate term of imprisonment. The extent to which section 27(3) of the Sentencing Act 1991 (Vic) and 

similar provisions are effective in discouraging courts from imposing a suspended sentence when a non-

custodial sentence would have been appropriate, or increasing the term of imprisonment that would have 

been imposed had an order to suspend not been made, may be questioned. The issue of net widening 

and sentence inflation is explored further at [7.31]–[7.41]. 

 

 
 

80 
 Sentencing Act 1991 (Vic), s 27(1). 

81 
 Sentencing Act 1991 (Vic), s 27(3). 

82 
 Section 76(2) Sentencing Act 1995 (WA), unlike the Victorian provision, makes express reference to the 

appropriateness of the term of imprisonment: ‘Suspended imprisonment is not to be imposed unless 

imprisonment for a term or terms equal to that suspended would, if it were not possible to suspend 

imprisonment, be appropriate in all the circumstances’. 

83
  (2002) 202 CLR 321, 12, Kirby J.  
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Sentencing Principles 

3.6 In determining whether to suspend a term of imprisonment, the court must also have regard to the 

general sentencing principles as set out in section 5 of the Sentencing Act 1991 (Vic). Under section 5(1) 

the only purposes for which sentences may be imposed are:84 

• Just punishment: to punish the offender to an extent and in a manner which is just in all the 

circumstances; or 

• Specific and general deterrence: to deter the offender or other persons from committing offences of 

the same or a similar character; or 

• Rehabilitation: to establish conditions within which it is considered by the court that the rehabilitation 

of the offender may be facilitated; or 

• Denunciation: to manifest the court’s denunciation of the type of conduct in which the offender 

engaged; or 

• Community protection—to protect the community from the offender; or a combination of two or more 

of those purposes.
  

3.7 Under section 5(2), in sentencing an offender, a court must also take into account: 

• the maximum penalty for the offence; 

• current sentencing practices; 

• the nature and gravity of the offence; 

• the offender’s culpability and degree of responsibility for the offence; 

• the personal circumstances of any victim of the offence; 

• any injury, loss or damage resulting from the offence; 

• whether the offender pleaded guilty to the offence and, if so, at what stage in the proceedings; 

• the offender’s previous character; and 

• the presence of any aggravating or mitigating factors or any other relevant circumstances. 

 

3.8 Section 5(3) of the Sentencing Act 1991 (Vic) further provides that ‘a court must not impose a sentence 

that is more severe than that which is necessary to achieve the purpose or purposes for which the 

sentence is imposed’. Under section 5(4) a court must not impose a sentence requiring the confinement 

of an offender (for example, in a correctional facility) ‘unless it considers that the purpose or purposes 

for which the sentence is imposed cannot be achieved by a sentence that does not involve the 

confinement of the offender’.85 

 

Suspending a Sentence of Imprisonment 

3.9 Under section 27(1) of the Sentencing Act 1991 (Vic) a court may only suspend a sentence of 

imprisonment. Therefore, while a court has the power under section 32 of the Act to make a youth 

training centre order or youth residential centre order if the offender is under 21 years at the time of 

sentencing, there is no power for the court to suspend these orders. If a young person receives a 

suspended sentence and subsequently breaches the order by committing another offence, resulting in 

the original sentence of imprisonment being activated, he or she must serve the sentence in an adult 

prison. 

 

3.10 Concerns have been raised about the court’s inability to consider whether the sentence reactivated on 

breach would be more appropriately served in a youth training centre or youth residential centre. This 

issue might be addressed by providing courts with discretionary power to re-sentence an offender on 

breach. On the other hand, it could be argued that suspended sentences are an inappropriate order for 

young offenders due to the lack of supervision provided. This argument would support restricting the use 

of suspended sentences in the case of young offenders, and providing the court with a discretion to 

attach supervisory conditions to a suspended sentence order. These options are explored further at 

[8.124]–[8.132]. 

 

 
 

84
  Sentencing Act 1991, s 5(1). 

85
  Sentencing Act 1991 (Vic), s 5(4). See further [4.10]. 
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Limitations on the Power to Suspend 

3.11 There are some circumstances in which a suspended sentence may not be ordered. For example, the 

courts are prohibited under the Sentencing Act 1991 (Vic) from suspending that part of a sentence of 

imprisonment ordered to be served in prison as a result of an offender breaching a combined custody 

and treatment order (CCTO),86 an intensive correction order (ICO)87 or a suspended sentence order.88 If a 

court orders the unexpired part of the sentence (in the case of CCTOs and ICOs) or the whole sentence 

or part sentence held in suspense (in the case of a suspended sentence) to be served in prison in the 

event of breach, the custodial term must be served immediately, and unless the court otherwise orders, 

cumulatively on any other term of imprisonment previously imposed.89 

 

3.12 Under the Crimes Act 1958 (Vic), there is no power to suspend the whole or any part of a sentence when 

sentencing an offender convicted of: 

• carrying a firearm when committing an indictable offence;90 or 

• carrying an offensive weapon when committing a sexual offence.91 

 

3.13 A number of concerns have been raised recently in Victoria about the appropriateness of suspended 

sentences for persons convicted of violent offences, and in particular, sexual offences. One way to 

address these concerns would be to extend the current restrictions to other offences, or to confine the 

use of suspended sentences to exceptional cases. These options are discussed at [8.47]–[8.58].  

Maximum Term and Operational Period 

Maximum Term 

3.14 In Victoria an order to suspend may only be made where the period of imprisonment imposed does not 

exceed three years (in the Supreme and County Courts) and two years (in the Magistrates’ Court).92 

 

The Operational Period 

3.15 The term of imprisonment can be suspended for the same length of time as the term of imprisonment 

imposed, or another period specified by the court (not exceeding three years, or two years in the 

Magistrates’ Court.93 The period of time for which a sentence of imprisonment is suspended is known as 

the operational period.94 The operational period determines the period of time during which the offender 

must comply with the conditions of the order to avoid having the original sentence of imprisonment 

activated. 

 

The Position in Other Jurisdictions 

3.16 While the power to order the suspension of a term of imprisonment exists in every state and territory in 

Australia, as well as under federal law, the maximum period of imprisonment that may be suspended 

varies by jurisdiction, as does the operational period. 

 
 

86
  Sentencing Act 1991 (Vic), s 18W(8). 

87
  Sentencing Act 1991 (Vic), s 26(4). 

88
  Sentencing Act 1991 (Vic), s 31(6). 

89
  ss 18W(8) (CCTO), 26(4) (ICO), 31(6) (suspended sentence) Sentencing Act 1991 (Vic). Note that in the case 

of CCTOs, if the offender is still serving the original custodial part of the sentence, the part of the sentence 

which was to be served in the community, and which the court orders on breach to be served in custody, is to 

be served immediately on the completion of the original custodial part of the sentence. 

90
  Crimes Act 1958 (Vic), s 31A. 

91
  Crimes Act 1958 (Vic), s 60A. 

92
  Sentencing Act 1991 (Vic), s 27(2). 

93
  Sentencing Act 1991 (Vic), s 27(3). 

94
  Sentencing Act 1991 (Vic), s 3(1). 
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Table 3: Maximum terms of imprisonment and operational periods in other Australian jurisdictions 

Jurisdiction Maximum term of 

imprisonment 

Operational Period 

Commonwealth 

(s 20(1)(a)–(b) Crimes Act 1914) 

No term specified Term not exceeding 5 years. 

Australian Capital Territory 

(s 403(1)(b) Crimes Act 1900) 

No term specified No term specified 

New South Wales 

(s 12(1) Crimes (Sentencing 

Procedure) Act 1999) 

2 years Period ‘not exceeding the term of the 

sentence’ 

Northern Territory 

(s 40 Sentencing Act 1995) 

5 years Not more than 5 years from the date 

of the order (if wholly suspended) or 

the date specified in the order (if partly 

suspended) 

Queensland 

(s 144 Penalties and Sentences Act 

1992) 

5 years Not less than the term of 

imprisonment imposed, and not more 

than 5 years 

South Australia 

(ss 38 and 40 Crimes (Sentencing) 

Act 1988) 

No term specified 3 years (term of bond under s 40) 

Tasmania 

(s 7 Sentencing Act 1997) 

No term specified No term specified 

Western Australia 

(s 76(1) Sentencing Act 1995) 

5 years 2 years 

 

3.17 The introduction of a higher limit in Victoria (for example, five years) would allow a suspended sentence 

order to be made in some cases where the nature of the offence warrants a substantial term of 

imprisonment, but where exceptional circumstances justify suspension. On the other hand, allowing 

courts to suspend longer sentences of imprisonment might be considered inappropriate because of the 

seriousness of the offending which could become subject to a suspended sentence.  

 

3.18 Another option would be to decrease the upper limit to one or two years. This would potentially confine 

the use of suspended sentences to less serious types of offences. 

 

3.19 These options are explored below at [8.84]–[8.91]. 

Suspended Sentences and Other Orders 
3.20 When an offender is sentenced to a suspended sentence for a single offence, the only other sentencing 

order the court may impose in Victoria is a fine.95 In other words, a court may not sentence an offender 

to a suspended sentence of imprisonment and, for example, a community-based order for a single 

offence. In other jurisdictions (for example, Tasmania), a suspended sentence may be combined with 

other orders, such as a community service order and a probation order.96 

 

 
 

95
  Under section 49(1) of the Sentencing Act 1991 (Vic) a court may fine an offender in addition to any other 

sentence imposed—including a suspended sentence. 

96
  Sentencing Act 1998 (Tas), s 8(1). In the Supreme Court of Tasmania in 2000, 55 per cent of wholly 

suspended sentences and 47 per cent of partly suspended sentences were combined with some other order 

(29 per cent with probation, 12 per cent with community service orders, 9 per cent with compensation orders, 

and 2 per cent with fines or other conditions): Kate Warner, Sentencing Issues Paper No. 2 Tasmania Law 

Reform Institute (2002) 67. 
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3.21 Under Part 4 of the Sentencing Act 1991 (Vic) other orders may be made in addition to the sentence 

imposed. These include: 

• a restitution order, which may require: 

• a person in possession or control of stolen property to return the property; 

• an offender to return the stolen property or, if it has been sold, the proceeds of the sale; or 

• payment of a sum to another person, out of money taken from the offender’s possession on his 

or her arrest. 

• a compensation order for personal injury, requiring a person to pay an amount for: 

• pain and suffering experienced by a victim as a direct result of the offence; and/or 

• some or all of a victim’s counselling, medical or other costs.a compensation order for property 

loss or damage, requiring a person to pay compensation for the loss, destruction of, or damage 

to property as a result of the offence. 

• an order for recovery of assistance provided under the Victims of Crime Assistance Act 1996 (Vic). 

• the cancellation or suspension of a driver’s licence. 

 

3.22 A court also has the power under the Confiscation Act 1997 (Vic) to make a confiscation order as well as 

impose a sentence. Any property used to commit an offence or any property obtained with the proceeds 

of an offence (for example, a house) can be confiscated by the State. 

 

3.23 Under changes introduced in 2004, a court in sentencing an offender for specified sexual offences may 

also now make a sex offender registration order which requires an offender to comply with reporting 

requirements under the Sex Offenders Registration Act 2004 (Vic). For some offences the requirement to 

comply with the reporting requirements under the Sex Offenders Registration Act 2004 (Vic) is automatic 

and it is therefore unnecessary for the court to make a separate order. 

Conditions of Suspended Sentence Orders 

The Position in Victoria 

3.24 In Victoria the only condition of a suspended sentence order is that the offender does not commit 

another offence punishable by imprisonment during the operational period. An offender who breaches 

this condition risks the activation of the period of imprisonment that has been wholly or partially 

suspended. 

 

3.25 As discussed above, a suspended sentence cannot be combined with other sentencing orders, apart 

from a fine,97 on a single charge. For example, if a person is convicted of one count of assault, the court 

can make a suspended sentence order, but is not permitted to also make a community-based order.98 A 

de facto form of conditional suspended sentence may, however, be created where the offender has been 

convicted of more than one offence, as the court may sentence an offender to a suspended sentence on 

one charge, and a community-based order on another  

 

3.26 One of the criticisms of suspended sentences in Victoria is that provided an offender does not commit 

another offence, he or she is not subject to any demands on his or her time or resources. This creates a 

perception that suspended sentences are no punishment at all. One of the options for reform of 

suspended sentences in Victoria is to provide courts with the power to attach conditions to suspended 

sentence orders. During the Sentencing Council’s preliminary consultations, a number of those consulted 

were in favour of the courts having some discretion to impose conditions in appropriate cases. In this 

section we discuss the current position in other Australian jurisdictions, and forms of conditional orders 

available in England and Canada. The option of introducing conditional orders in Victoria is discussed at 

[8.59]–[8.71]. 

 

 
 

97
  Under section 49(1) of the Sentencing Act 1991 (Vic) a court may fine an offender in addition to any other 

sentence imposed—including a suspended sentence. 

98
  The making of a CBO by a court is expressly prohibited under s 36(2) Sentencing Act 1991 (Vic) where the term 

of imprisonment imposed has been wholly or partly suspended. 
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The Position in Other Australian Jurisdictions 

3.27 A form of conditional suspended sentence is available in the Northern Territory, New South Wales, South 

Australia and Tasmania. In the Northern Territory a court may suspend a sentence of imprisonment 

‘subject to such conditions as the court thinks fit’.99 In Tasmania a suspended sentence may be subject 

to such conditions ‘as the court considers necessary or expedient’.100 

 

3.28 In New South Wales and South Australia, a suspended sentence order requires the defendant to enter a 

bond, to which may be attached a number of conditions. The Commonwealth ‘recognizance release order’ 

is a similar option available to the court when sentencing a federal offender. In New South Wales, 

however, a person may not be required to perform community service work, or to make any payment, 

whether in the nature of a fine, compensation or otherwise. 

 

3.29 In South Australia, a range of conditions may be attached to a suspended sentence order, including 

requirements that the offender: 

• be under the supervision of a community corrections officer for a specified period; 

• reside (or not reside) with a specified person or in a specified place or area; 

• perform a specified number of hours of community service; 

•  undergo medical or psychiatric treatment; and/or 

• abstain from drugs of a specified class or from alcohol. 

Table 4: Conditions of suspended sentence orders in Australian jurisdictions 

Jurisdiction Legislation Can the order be made subject to conditions? 

Commonwealth s 20(1)(a) & (b) Crimes Act 

1914 

Yes. The offender is released upon giving a 

security and agreeing to abide by conditions to: 

• be of good behaviour; 

• make reparation or restitution, or pay costs, 

compensation or pecuniary penalty specified by 

the court; 

• comply with any other conditions set by the 

court, including supervision by a probation 

officer for up to two years. 

Australian Capital 

Territory (ACT) 

s 403(1) Crimes Act 1900 Yes. The offender may be subject to a 

requirement that he or she will comply with any 

conditions ‘the court thinks fit to specify in the 

order’, which may include a condition that the 

offender be subject to supervision on probation 

and ‘will obey all reasonable directions of the 

probation officer’. 

A condition requiring the offender to perform 

unpaid community work cannot be attached to the 

order. 

New South Wales 

(NSW) 

ss 12, 95 and 95A Crimes 

(Sentencing Procedure) Act 

1999  

Yes. The offender must enter into a good 

behaviour bond, which may contain ‘such other 

conditions as are specified in the order by which 

the bond is imposed’, other than conditions 

requiring the person under bond: 

• to perform community service work, or 

• to make any payment, whether in the nature of 

a fine, compensation or otherwise (s 95). 

Conditions may include an order to participate in 

an intervention program (for example, a treatment 

program or rehabilitation program). 

 
 

99
  Sentencing Act 1995 (NT), s 40(2). 

100
  Sentencing Act 1997 (Tas), s 24. 
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Jurisdiction Legislation Can the order be made subject to conditions? 

Northern Territory s 40(2) Sentencing Act 

1995 

Yes. A court may make the order ‘subject to such 

conditions as the court thinks fit’. 

Queensland Part 8 Penalties and 

Sentences Act 1992 

No conditions apart from a general condition that 

the offender not commit another offence 

punishable by imprisonment during the 

operational period of the order. 

South Australia  ss 38 & 42 Crimes 

(Sentencing) Act 1988  

Applies to offences with a 

mandatory minimum 

sentence. Does not apply 

to offences of murder, 

treason or any other 

offence in respect of 

which a special Act 

expressly prohibits the 

reduction, mitigation or 

substitution of penalties 

or sentences (s 37). 

Yes. Suspension is conditional on the defendant 

entering into a bond. A bond may include 

conditions such as requiring the offender: 

• to be under the supervision of a community 

corrections officer for a specified period; 

• to reside (or not to reside) with a specified 

person or in a specified place or area; 

• to perform a specified number of hours of 

community service; 

• to undergo medical or psychiatric treatment; 

• to abstain from using drugs or drinking alcohol; 

and/or 

• to attend and complete a specified education 

program approved by the Attorney-General for 

the offence of which the offender has been 

found guilty. 

Tasmania s 24 Sentencing Act 1997 Yes. A suspended sentence may be made subject 

to such conditions ‘as the court considers 

necessary or expedient’. 

Victoria s 31 Sentencing Act 1991 No conditions apart from a general condition that 

the offender not commit another offence 

punishable by imprisonment during the 

operational period of the order. 

Western Australia  Part 11 Sentencing Act 

1995 

No conditions apart from a general condition that 

the offender not commit another offence 

punishable by imprisonment during the 

operational period of the order. 

 

Conditional Sentences in Canada and the United Kingdom 

CANADA 
3.30 The conditional sentence of imprisonment was introduced in Canada in 1997. A conditional sentence of 

imprisonment is different from a conditional suspended sentence in one important respect: the custodial 

period of imprisonment is not suspended, but rather is ordered to be served in the community. On 

breach, the court may order that the offender serve only the unexpired term of imprisonment in custody. 

It is similar to the ICO in Victoria, which is a term of imprisonment that the offender serves in the 

community. 

 

3.31 Mandatory conditions of conditional sentences in Canada include requirements that the offender:
101 

• keep the peace and be of good behaviour (i.e. not commit another offence); 

• report to a supervisor as required by the supervisor; 

• remain within the jurisdiction of the court unless prior written permission is obtained from the court 

or the supervisor; and 

• notify the court or the supervisor in advance of any change of name or address, and notify the court 

or the supervisor of any change of employment or occupation. 

 
 

101
  Criminal Code Act, RSC 1985, c 46, s 742.3(1). 
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3.32 Optional conditions may also be attached, including that the offender:102 

• abstain from drinking alcohol or using other intoxicating substances or drugs; 

• abstain from owning, possessing or carrying a weapon; 

• provide for the support or care of dependants; 

• perform up to 240 hours of community service over a period not exceeding 18 months; 

• attend an approved treatment program; and 

• ‘comply with such other reasonable conditions as the court considers desirable … for securing the 

good conduct of the offender and for preventing a repetition by the offender of the same offence or 

the commission of other offences’. 

 

3.33 A conditional sentence may not be ordered where the offence carries a minimum term of imprisonment, 

and the sentence must be of less than two years’ duration.103 

 

3.34 The ICO in Victoria shares many similarities with the Canadian conditional sentence, although an ICO can 

only be made where the court imposes a sentence of imprisonment of 12 months or less (compared with 

two years in Canada). Under section 20 of the Sentencing Act 1991 (Vic) core conditions of an ICO 

include requirements that the offender: 

• report to or receive visits from a community corrections officer at least twice a week during the 

period of the order or for a shorter period specified in the order; 

• attend a community corrections centre for 12 hours during each week of the period of the order or a 

shorter period specified in the order for the purpose of 

(i) performing unpaid community work as directed for not less than 8 hours; and 

(ii) spending the balance (if any) of those hours undergoing counselling or treatment for a 

psychological, psychiatric, drug or alcohol problem as directed; 

• notify an officer at the specified community corrections centre of any change of address or 

employment within two days after the change; 

• not leave Victoria except with permission; and 

• obey all lawful instructions and directions of community corrections officers. 

 

3.35 With the exception of the requirements to attend a community corrections centre to perform unpaid work, 

and to attend counselling or treatment, similar core conditions apply in the case of community-based 

orders.
104 A number of special conditions may also be attached to ICOs, including that the offender 

attend, during the period of the order or a specified shorter period, one or more ‘specified prescribed 

programs’ designed to address the particular factors contributing to his or her criminal behaviour.105 

 

 
 

102
  Criminal Code Act, RSC 1985, c 46, s 742.3(2). 

103
  Criminal Code Act, RSC 1985, c 46, s 742.1. 

104
  Sentencing Act 1991 (Vic), s 37. At least one program condition must also be attached to a community-based 

order (s 38). 

105
  Sentencing Act 1991 (Vic), s 21. 
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THE UNITED KINGDOM 
3.36 In the UK the new conditional suspended sentence provisions were introduced as part of a package of 

sentencing reforms following the release of the Halliday Report in 2001,106 and the government’s white 

paper in 2002 (Justice for All).107 The Criminal Justice Act 2003 (UK) introduced three forms of custody for 

custodial sentences under one year: 

• ‘custody plus’, which consists of a short prison sentence of up to three months followed by a 

compulsory period of supervision; 

• the conditional suspended sentence of imprisonment (originally referred to in the white paper as 

‘custody minus’)—a suspended prison sentence of up to two years with program conditions; and 

• intermittent custody—an order under which an offender is able to serve his or her custodial sentence 

over weekends or during the week, with the remainder of the sentence spent in the community. 

 

3.37 These options are intended to provide an alternative to prison and community orders for offenders who 

are not serious, dangerous, or persistent offenders.108 

 

3.38 Under the new provisions the court may order that the sentence be suspended, and require the offender 

to comply with one or more requirements during a period specified in the order (referred to as ‘the 

supervision period’). These requirements may include: 

• an unpaid work requirement, under which the offender must perform between 40 and 300 hours of 

unpaid work; 

• an activity requirement, under which the offender must present himself or herself to a person 

specified in the order and/or participate in activities specified in the order; 

• a program requirement, under which the offender must participate in an accredited program specified 

in the order; 

• a prohibited activity requirement, under which the offender must refrain from participating in activities 

in the order on specified days, or for a specific period; 

• a curfew requirement (of 2–12 hours each day); 

• an exclusion requirement, prohibiting an offender from entering a specified place for a specified 

period; 

• a residence requirement; 

• a mental health, alcohol or drug treatment requirement; 

• a supervision requirement; and 

•  in a case where the offender is aged under 25, an attendance centre requirement. 

 

3.39 A suspended sentence order may provide for the order to be reviewed periodically at specified intervals 

and for a report to be submitted to the court on the offender’s success in complying with the community 

requirements. This is intended to allow courts to monitor the offender’s progress and provide them with 

the flexibility to make modifications or orders based on their observations. 

 
 

106
  Home Office, Making Punishments Work: Report of a Review of the Sentencing Framework for England and 

Wales (2001). The Halliday Report did not recommend the broader availability of suspended sentences, arguing 

that ‘[i]f an offence, and previous convictions, mean that a prison sentence has to be passed, because no 

other sentence would be adequate, a decision not to impose it in practice, so that—provided no further offence 

is committed while the sentence is in force—the offender entirely escapes punishment, does need to be 

reserved for exceptional circumstances. Otherwise, the force of a custodial sentence will be lost, possibly 

along with the importance of reserving it for cases where no other sentence will do. If a court is as confident as 

it can be that the offender has a low risk of re-offending, but needs a tough punishment because of the 

seriousness of the offence, it can use its judgment to find the right balance’: at [5.16] 

107
  Home Office, Justice for All (2002). 

108
  Ibid 86. 
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Breach of Orders 
3.40 In Victoria, where a suspended sentence has been imposed by the court, the offender only has to serve 

the term of imprisonment or part of the term of imprisonment held in suspense if he or she is ordered to 

do so on breach.109 

 

How can a Suspended Sentence Order be Breached? 

3.41 A suspended sentence order is only breached in Victoria if the offender commits a further offence 

punishable by imprisonment during the operational period of the order.110
 In other jurisdictions where 

conditions may be attached to suspended sentence orders, a breach also occurs where the offender fails 

to comply with the conditions of the order. 

 

3.42 There is no requirement that the subsequent offence be of the same kind as the original offence for 

which the offender was sentenced. As a result, an offender who is sentenced to a suspended sentence 

of imprisonment for a serious offence (for example, intentionally causing serious injury) risks having his 

or her original prison sentence activated if he or she commits a relatively minor and/or unrelated offence. 

 

When can Breach Proceedings be Brought? 

3.43 Breach proceedings may be commenced within three years of the date of the subsequent offence.111  

This means that if an offender commits an offence during the operational period of the order, he or she 

may be ordered to serve the term of imprisonment held in suspense on breach even if the proceedings 

for breach are brought after the operational period has expired. For example, if an offender is sentenced 

to 12 months’ imprisonment wholly suspended for a period of two years, and commits another offence 

one month before the two-year operational period expires, he or she may be prosecuted for breaching the 

order even if the operational period has expired, provided that it is within three years of the date the 

offence was committed. 

 

What are the Consequences for an Offender who Breaches a Suspended Sentence 

Order? 

3.44 Breach of a suspended sentence order constitutes a separate offence under the Sentencing Act 1991 

(Vic).112 On breach, the court may impose a fine of up to $1,022.50113 and must order the offender to 

serve all or part of the original gaol term ‘unless it is of the opinion that it would be unjust to do so in 

view of any exceptional circumstances’.114 Other actions the court can take on breach are:115 

• to activate part of the sentence or part sentence held in suspense; 

• to extend the period of the order suspending the sentence to not later than 12 months after the date 

of the order; or 

• to make no order with respect to the suspended sentence. 

 

3.45 Should the court decide not to activate the whole of the sentence or part sentence held in suspense, it 

must state its reasons for not doing so in writing.116 Presumably the intention of this provision is to 

encourage sentencers to closely review the options available to them on breach and to explicitly identify 

the exceptional circumstances in the case before them which justify the making of an alternative order. 

To what extent courts are complying with this requirement when making an alternative order under 

section 31(5) is uncertain. This is an issue that the Council will be exploring in the next stage of this 

review. 

 
 

109 
 Sentencing Act 1991 (Vic), s 29. 

110
  Sentencing Act 1991 (Vic), s 31(1). 

111
  Sentencing Act 1991 (Vic), s 31(2). 

112
  Sentencing Act 1991 (Vic), s 31(1). 

113
  This is a Level 10 fine which is equal to 10 penalty units (Sentencing Act 1991 (Vic), s 109(2)). The value of a 

penalty unit as fixed by the Treasurer in accordance with s 11(1)(b) of the Monetary Units Act 2004 (Vic) for the 

financial year commencing 1 July 2004 is $102.25: Victorian Government Gazette 17 June 2004, 1683. 

114 
 Sentencing Act 1991 (Vic), s 31(5A). 

115
  Sentencing Act 1991 (Vic), s 31(5). 

116
  Sentencing Act 1991 (Vic), s 31(5B) 
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3.46 Any restored gaol term must be served immediately and cumulatively upon any other term of unless the 

court orders otherwise.117 There is no power for the court to order, for example, that the sentence of 

imprisonment be served by way of intensive correction in the community (under an ICO) or by way of 

home detention.118 

 

3.47 The Freiberg Sentencing Review criticised the existing Victorian breach provisions as being overly 

restrictive.119 While a number of those who participated in the Council’s more recent consultations 

shared this view, some were concerned that the breach provisions were not being enforced strictly 

enough. Some of those consulted were also concerned that in some cases, ordering the sentence 

restored on breach to be served concurrently with the sentence imposed for subsequent offences 

rendered a suspended sentence no punishment at all. 

 

3.48 Some of the options for reform of the breach provisions are considered below at [8.104]–[8.121].  

 

Options on Breach in Other Australian Jurisdictions 

3.49 Unlike Victoria, some jurisdictions have provided courts with a broad discretion on breach, including a 

power to re-sentence an offender for his or her original offence. For example, in the ACT the court has the 

power to activate the original sentence of imprisonment imposed or to ‘make any order’ [emphasis 

added] that the court would be empowered to make if the offender was then being sentenced for the 

offence with which he or she was originally charged.120 In Tasmania a similar power exists.121 

 

3.50 Breach provisions in most other jurisdictions, like Victoria, create a presumption in favour of the 

activation of the original sentence. In South Australia and New South Wales, if the offender breaches a 

condition of his or her good behaviour bond the court must activate the original sentence of 

imprisonment unless the court is satisfied that the breach was trivial or there are good reasons for 

excusing the offender’s failure to comply.122 In South Australia the court may in such circumstances: 
123 

• extend the term of the bond (by up to one year); 

• extend the period of time within which any remaining hours of community work must be performed 

(by up to six months); 

• cancel unperformed hours of community service; 

• revoke or vary any other condition of the bond; or 

• if the bond has expired, require the offender to enter into a new bond for a period of up to one year. 

If the sentence of imprisonment is activated on breach, the court may also reduce the term of the 

sentence ‘if it considers that there are special circumstances justifying it in so doing’.124 

 

3.51 If a court revokes a good behaviour bond of a person who has received a suspended sentence, the 

sentence of imprisonment is activated.125 In New South Wales, unlike the ACT and Tasmania, there is no 

power to re-sentence an offender on breach; however, a court may order that the sentence of 

imprisonment is to be served by way of periodic detention or home detention.126 
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  See further [4.37]–[4.40]. 

119
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  Sentencing Act 1997 (Tas), s 27(4)(b). However, under section 27(5) the court may not impose a greater term 

of imprisonment than was imposed by the suspended sentence. Sentencing orders available in Tasmania 

under s 7 of the Sentencing Act 1997 (Tas) include imprisonment, community service orders, probation orders, 

fines and adjournments. 
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  Criminal Law (Sentencing) Act 1988 (SA), ss 58(1) and 58(3) and Crimes (Sentencing Procedure) Act 1999 

(NSW), s 98(3). 
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  Criminal Law (Sentencing) Act 1988 (SA), s 58(3). 

124
  Criminal Law (Sentencing) Act 1988 (SA), s 58(4). 
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  Crimes (Sentencing Procedure) Act 1999 (NSW), s 99(1)(c). 

126
  Crimes (Sentencing Procedure) Act 1999 (NSW), s 99(2).  
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3.52 Breach provisions in Queensland, Western Australian and the Northern Territory are similar to the old 

section 31 of the Victorian Sentencing Act 1991 (Vic). Section 80 of the Sentencing Act 1995 (WA) and 

section 43 of the Sentencing Act 1995 (NT) require a court to activate the term of imprisonment held in 

suspense unless it determines that ‘it would be unjust to do so in view of all the circumstances that have 

arisen [or, in WA, which ‘have become known’] since the suspended sentence was imposed’. The 

Queensland Act also provides that the court must order the offender to serve the whole of the suspended 

sentence of imprisonment ‘unless it is of the opinion that it would be unjust to do so’.
127 Under section 

147(3) of the Penalties and Sentences Act 1992, in determining whether it would be unjust to order the 

offender to serve the whole sentence of imprisonment, the court must consider, along with any special 

circumstances arising since the sentence was imposed: 

• whether the offence was trivial;128 

• the seriousness of the original offence (including any physical or emotional harm done to a victim 

and any damage, injury or loss caused).129 

 

3.53 Other orders the court may make on breach in Queensland, the Northern Territory and Western Australia 

include: 

• extending the operational period;130 and 

• ordering the offender to serve part of the sentence held in suspense.131 

 

3.54 As is the case in Victoria, the Northern Territory and Western Australia, on breach a court also has the 

option of making no order with respect to suspended sentences.132 In Western Australia this order must 

be accompanied by a fine of up to $6,000.133 
 

3.55 In no jurisdiction (other than Victoria) does the act of breaching a suspended sentence order constitute a 

separate criminal offence. One of the recommendations of the Freiberg Sentencing Review was to amend 

section 31 of the Sentencing Act 1991 (Vic) to abolish this offence.134 This option is discussed at 

[8.122]–[8.123]. 

Conclusion 
3.56 While all jurisdictions in Australia, and some overseas jurisdictions, have the power to suspend a 

sentence of imprisonment, there are clearly significant differences among jurisdictions in terms of the 

availability of these orders, how the orders may be structured, and options available to courts on breach. 

In the next section of this paper we explore the principles which guide the use of suspended sentences 

in Victoria before considering how suspended sentences are currently being used, as well as options for 

reform. 
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134
  Freiberg (2002), above n 75, recommendation 15, 131. 
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Chapter 4: Principles and Practice 

Introduction 
4.1 In Chapter 3 we considered the current legislative provisions guiding the use of suspended sentences in 

Victoria and elsewhere. In Australia the courts play an important role in interpreting how these provisions 

should operate in practice and what is permitted under the legislation. 

 

4.2 In this chapter we review the principles which guide the making of a suspended sentence order in 

VIctoria, and options available to the courts on breach. We also explore the data on how breaches of 

suspended sentences are dealt with in the higher and lower courts, including examining breach rates. 

General Principles 

Introduction 

4.3 The leading authority on suspended sentences in Australia is the High Court decision in Dinsdale v R.135 

Dinsdale concerned an appeal to the High Court against a decision of the Western Australia Court of 

Criminal Appeal to set aside a suspended sentence imposed by the District Court. The District Court in 

that case had imposed 18 months’ imprisonment, wholly suspended, on the offender, who was convicted 

at trial of one count of sexual penetration of a child under the age of 13 years and one count of 

indecently dealing with that child. 

 

4.4 In discussing a number of criticisms of suspended sentences, Justice Kirby observed: 

Whatever the theoretical and practical objections, suspended imprisonment is both a popular and 

much-used sentencing option in Australia. Courts may not ignore the provision of this option 

because of defects occasionally involved in its use. Nonetheless, the criticisms draw attention to 

the need for courts to attend to the precise terms in which the option of suspended sentences of 

imprisonment is afforded to them and to avoid any temptation to misapply the option where a non-

custodial sentence would suffice. They also emphasise the need to keep separate the two 

components of such a sentence, namely the imposition of a term of imprisonment, and the 

suspension of it where that is legally and factually justified. 

... The common failure of Parliaments to state expressly the criteria for the suspension of a term 

of imprisonment has led to attempts by the courts to explain the considerations to which weight 

should be given and the approach that should be adopted. The starting point … is the need to 

recognise that two distinct steps are involved. The first is the primary determination that a 

sentence of imprisonment, and not some lesser sentence, is called for. The second is the 

determination that such term of imprisonment should be suspended for a period set by the court. 

The two steps should not be elided. Unless the first is taken, the second does not arise. It follows 

that imposition of a suspended term of imprisonment should not be imposed as a ‘soft option’ 

when the court with the responsibility of sentencing is ‘not quite certain what to do’.
136

 [footnotes 

omitted]   

4.5 In other words, the making of a suspended sentence order involves two separate steps: 

(1)  a decision to impose a sentence of imprisonment; and 

(2)  a decision to suspend the operation of the term of imprisonment. 

 

 
 

135 
 Dinsdale v R (2000) 202 CLR 321. 

136
  Ibid 345–6 citing R v Liddington (1997) 18 WAR 394, 398–401 and R v O’Keefe [1969] 2 QB 29, 32. 
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Imposing a Term of Imprisonment 

4.6 A fundamental principle of sentencing law, as recognised by the High Court in Veen (No. 1) v R
137 and 

Veen (No. 2) v R,138 and later in Hoare v R,139
 is that: 

… a sentence of imprisonment imposed by a court should never exceed that which can be 

justified as appropriate or proportionate to the gravity of the crime considered in light of its 

objective circumstances [emphasis in original].
140

 

4.7 In Victoria section 5 of the Sentencing Act 1991 (Vic) gives expression to this principle. Section 5(1)(a) 

provides that one of the purposes for which sentences may be imposed is ‘to punish the offender to an 

extent and in a manner which is just in all of the circumstances’, while section 5(2) requires sentencers 

in sentencing an offender to have regard to ‘the nature and gravity of the offence’141 and ‘the offender’s 

culpability and degree of responsibility for the offence’.142 The principle is also recognised by the 

requirement in section 5(3) that a sentencer ‘must not impose a sentence that is more severe than that 

which is necessary to achieve the purpose or purposes for which the sentence is imposed’,143 and by the 

existence of a hierarchy of sentencing orders.144 

 

4.8 Dinsdale v R
145 considered the operation of similar provisions of the Western Australian Sentencing Act 

1995. While Justice Kirby suggested the steps involved in making a suspended sentence order were first 

the imposition of a term of imprisonment and secondly a decision to suspend it, Chief Justice Gleeson 

and Justice Hayne in their joint judgment found that the WA Court of Criminal Appeal had wrongly inverted 

the order in which the issues should be determined by approaching the issue in this way: 

No doubt, under s 6(4), a sentencing judge must determine whether the imprisonment is 

warranted and, under s 76(2) must fix the length of the term which would otherwise be 

appropriate. Neither step must be allowed, however, to obscure the need to decide whether 

suspended imprisonment is an appropriate disposition of the matter. Only if it is decided that it is 

not appropriate, may a court impose a term of immediate imprisonment.
146

 

4.9 This judgment turned on the particular wording of the Western Australian provisions. Unlike in Victoria, a 

court in Western Australia must not order a sentence of imprisonment unless it is satisfied that a 

suspended sentence order would be inappropriate.147 Under the Victorian legislation, section 5, which 

sets out the sentencing hierarchy, does not expressly refer to suspended sentences. However, 

subsection (4) provides that: 

[a] court must not impose a sentence that involves the confinement of the offender unless it 

considers that the purpose or purposes for which the sentence is imposed cannot be achieved by 

a sentence that does not involve the confinement of the offender.
148
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4.10 Section 27(1) of the Act states that ‘on sentencing an offender to a term of imprisonment’ the court may 

make a suspended sentence order. Section 27(3) further provides that ‘a court must not impose a 

suspended sentence unless the sentence of imprisonment, if unsuspended, would be appropriate in the 

circumstances having regard to the provisions of the Act’. In R v Haddara, Justice Callaway expressed the 

view that rather than suggesting a choice between, among other things, a suspended and an 

unsuspended sentence of imprisonment, it was: 

more likely that the word ‘confinement’ [in s 5(4)] was chosen in order to embrace custodial 

sentences other than imprisonment (such as youth training centre orders and youth residential 

centre orders). Section 27(3) suggests that, unlike s5(3),
149

 s 5(4) may not be directed at all to 

the choice between a suspended and an unsuspended sentence.
150

 

4.11 In DPP v Alateras, Justice Eames, noting these earlier remarks, suggested: 

[I]n my view, the principle of imprisonment as a last resort is an appropriate one to adopt by 

sentencing judges irrespective of any statutory mandate, and would appropriately be applied when 

considering whether to impose a term of actual imprisonment and partial suspension, on the one 

hand, or total suspension of a sentence of imprisonment, on the other hand.
151

 

4.12 The issue was recently revisited by Justice Nettle of the Court of Appeal in R v Glenn.152 In that case the 

applicant—a young first-time offender—had appealed against a 15-month wholly suspended sentence 

imposed for one count of recklessly causing injury and one count of aggravated burglary. Counsel for the 

applicant had argued that as rehabilitation was the most important sentencing consideration when 

dealing with young first-time offenders, and a sentence of imprisonment is to be avoided if some other 

sentencing order would be likely to bring about rehabilitation, it was not open to the sentencing judge to 

impose an immediate term of imprisonment. 

 

4.13 It was then argued that because it was not open to the sentencing judge to impose a suspended term of 

imprisonment unless an immediate term of imprisonment would be appropriate, the sentencing judge 

erred in concluding that it was appropriate to impose a suspended term of imprisonment. Citing Chief 

Justice Gleeson and Justice Hayne in Dinsdale v R,
153

 Justice Nettle, in dismissing the appeal, appeared 

to reject this argument, commenting: 

Despite the ingenuity of that argument I do not find it persuasive … it inverts the order in which 

the Sentencing Act requires a sentencing judge to consider matters. The judge approached the 

task in the correct order.
154

 

4.14 Justice Cummins, in a dissenting judgment, was of the view that a sentence of imprisonment, within the 

meaning of section 21(3) of the Sentencing Act 1991 (Vic), was not appropriate in the circumstances and 

therefore an order to suspend should not have been made: 

Looking to principle, punishment is the first principle, and I consider the appellant has been 

punished already by his experience through the courts. The third principle is specific deterrence. I 

consider he needs no deterrence; he will deter himself. The fourth principle is rehabilitation. He 

will rehabilitate himself. It seems to me the only justification for imposing a sentence of 

imprisonment upon this young man is general deterrence, and the question arises whether his 

future should be sacrificed on that principle. 

In my view, unequivocally, it should not be … I do not consider [that] a sentence of imprisonment 

[within the meaning of s 27(3) of the Act] was appropriate. Further … I consider it was not open to 

the judge below to impose a sentence of imprisonment upon a decent young man for one limited 

lapse in his life.
155
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4.15 There is other Court of Appeal authority for the proposition that under section 27(3) of the Sentencing Act 

1991 (Vic) a court may not make a suspended sentence order in circumstances in which a sentence of 

imprisonment would be inappropriate. In R v Simmons
156

 the Victorian Court of Appeal held that once the 

judge had found that it was not appropriate to send the offender to prison (in this case, due to the 

offender’s youth), it was not open to her to impose either an intensive correction order or a suspended 

sentence of imprisonment: 

The effect of s 27(3) and s 19(3) respectively of the Sentencing Act is that a court is not to 

impose a suspended sentence or make an intensive correction order if the sentence of 

imprisonment by itself would not be appropriate in the circumstances having regard to the 

provisions of the Act … [O]nce the court determines that a suspended sentence or an intensive 

correction order is the appropriate disposition, it follows that a sentence of imprisonment 

simpliciter is not appropriate, but the two subsections require the sentencer to consider whether, 

were it not for the existence of the alternative disposition constituted by a suspended sentence 

or, as the case may be, an intensive correction order, the imposition of the sentence of 

imprisonment in contemplation would be the appropriate disposition.
 
… 

In the present case the judge had very properly, if I may say so, already determined that, leaving 

aside the provisions of the Act enabling sentences to be suspended or directed to be served by 

way of intensive correction order in the community, it would not be appropriate to send this young 

first offender to prison, notwithstanding the number and nature of his offences and the fact that 

he was re-offending shortly after being charged with earlier offences. This determination having 

been made, the statute did not permit the imposition of the kinds of sentence actually imposed, 

and the applicant was, so far as this court was concerned, shown, in my view, to be entitled to 

have those sentences set aside.
157

 

4.16 It would seem on this basis that courts in Victoria have accepted that under the Sentencing Act 1991 

(Vic), a sentence of imprisonment must first be found warranted before an order to suspend may be 

considered. 

 

4.17 Under section 27(3), it is not only the use of imprisonment as a sentencing option, but also the length of 

that sentence which must be appropriate. For example, in R v TDJ, the Court of Appeal allowed an appeal 

against a sentence of three years, which was fully suspended, on the basis that the term of 

imprisonment set, albeit wholly suspended, was manifestly excessive.
158 A court should therefore not 

make an order to suspend if the circumstances do not warrant a term of imprisonment being imposed; 

nor should it impose a longer term of imprisonment simply on the basis that it is to be suspended. 

 

Suspending the Term of Imprisonment 

4.18 In Victoria a sentencer may make an order to suspend the whole or part of the sentence if he or she ‘is 

satisfied it is desirable to do so in the circumstances’.159 The Court of Appeal has recognised that when 

considering whether suspension is ‘desirable in the circumstances’, both the objective circumstances of 

the offence and the subjective circumstances of the offender should be taken into account.160 
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4.19 The correctness of this approach has been affirmed by the High Court in Dinsdale, which found that in 

applying a suspended sentence, the rehabilitation of the offender is not the only or even the predominant 

consideration.161 The reference to a sentence of imprisonment being otherwise ‘appropriate in all the 

circumstances’ in the equivalent Western Australian section,162 the Court suggested that factors relevant 

both to the offence and the offender should be taken into account: 

… the same considerations that are relevant for the imposition of the term of imprisonment must 

be revisited in determining whether to suspend that term. This means that it is necessary to look 

again at all the matters relevant to the circumstances of the offence as well as those personal to 

the offender. It would be surprising if the legislation were to warrant, at the second step [the 

decision whether to suspend the term of imprisonment], concentration of attention only on 

matters relevant to the offender, such as issues of the offender’s rehabilitation and the court’s 

mercy. On the contrary, the structure and language of s 76(2) of the Act support the view that 

what is required by a proposal that a term of imprisonment should be suspended is 

reconsideration of ‘all the circumstances’. This necessitates the attribution of ‘double weight’ to 

all of the factors relevant both to the offence and to the offender—whether aggravating or 

mitigating—which may influence the decision whether to suspend the term of imprisonment. 

Adopting this approach, then, permits attention to be given not only to the circumstances personal 

to the offender but also to the objective features of the offence. These may, in a particular case, 

outweigh the personal considerations of rehabilitation and mercy. They may require that the prison 

sentence be immediately served, despite mitigating personal considerations.
163

 

4.20 The High Court thereby sought to resolve the difference of opinion in the Court of Criminal Appeal in 

Western Australia, between those judges who considered rehabilitation as the primary consideration, and 

those who saw it as only one relevant factor. 

 

4.21 In line with the High Court’s approach, the Victorian Court of Appeal has accepted that the objective 

seriousness of the offence may in some cases be an appropriate basis for finding that suspension is not 

desirable. For example, in DPP v Waack
164

 (a case involving a brutal attack by a young offender on a man 

outside a hotel) the court upheld a Crown appeal on the basis that a wholly suspended sentence of 18 

months’ imprisonment was manifestly inadequate due to the seriousness of the offence, despite factors 

in mitigation such as the offender’s youth, remorse, lack of relevant criminal history, and prospects for 

rehabilitation.165 

 

4.22 In DPP v Whiteside and Dieber,
166

 a prosecution appeal against a partially suspended sentence, the Court 

of Appeal also found that the sentencing judge had ‘seriously and erroneously underestimated the 

objective gravity of the offences for sentencing purposes’ and failed to take adequate account of the 

principle of general deterrence.167 In that case the offenders viciously assaulted a man they mistook to 

be one of the perpetrators of a sexual assault. The man later died. The Court of Appeal re-sentenced 

each offender to six years’ imprisonment with a non-parole period of four years. 

 

4.23 Similarly, in DPP v Johnston, the court found that the ‘seriousness of the offences … and the deliberate 

and wanton manner in which they were committed’168 justified the court replacing a wholly suspended 

sentence of 12 months’ imprisonment and a fine of $10,000 at first instance, with a partially suspended 

sentence of two years and nine months, with nine months to be served immediately. In that case the 

respondent had been convicted of two counts of affray, one of assault and one of intentionally and 

unlawfully damaging property. 
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4.24 The objective seriousness of the offence will sometimes outweigh other considerations such as 

rehabilitation, even where the offender is young, has no prior convictions and has excellent prospects of 

rehabilitation. For example, in R v Teichelman
169 the Court of Appeal rejected an appeal against the 

severity of a partially suspended sentence for intentionally causing serious injury and affray. Justice Batt 

commented that the court’s recognition that rehabilitation is usually more important than general 

deterrence in the case of young offenders, and the goal of avoiding sending a young offender to an adult 

prison for a first offence, wherever possible, ‘may, in the face of powerful considerations, have to be 

subjugated to other sentencing principles or purposes’.170 Citing a number of cases where a sentence of 

immediate imprisonment had been imposed for similar offences, he commented that such cases 

indicated that: 

the offence [of intentionally causing serious injury] is a very serious one in the sentencing for 

which general deterrence, sometimes coupled with just punishment or denunciation, will normally 

outweigh youth and prospects of rehabilitation and—where it exists—lack of prior convictions, and 

require a prison sentence to be served.
171

 

4.25 In this case the court regarded the partial suspension of the sentence as appropriate, in that it took 

account of the offender’s youth and provided ‘an incentive to reformation’. 

 

4.26 In an earlier decision of DPP v Buhagiar and Heathcote
172

 the Crown appealed against the full suspension 

of sentences of two years’ imprisonment and three years’ imprisonment, arguing that the suspension 

rendered the sentence manifestly inadequate and disproportionate to the seriousness of the offences.173 

The offences included charges of burglary and intentionally causing serious injury. In considering the 

sentence imposed on the first respondent, the Court of Appeal held: 

… the nature of the offence of intentionally causing serious injury, as here committed by an 

offender who had relevant prior convictions, is such that, in the absence of exceptional or 

extraordinary circumstances, an immediate custodial sentence is called for.
174

 

4.27 However, the court found that in this instance the sentencing judge had not erred in concluding that there 

were exceptional or extraordinary circumstances in the form of the respondent’s strong prospects of 

rehabilitation. The Court noted: 

Whilst the purpose of the criminal law is to bring wrongdoers to justice for the protection of the 

community and whilst that protection must be borne in mind as primary and paramount, there are 

cases where a judge may reach the view that suspension of a sentence is appropriate, not 

because it would be less unpleasant for the offender, but because it may be productive of 

reformation, which offers the greatest protection to society.
175

 

4.28 The Court of Appeal has, in a number of more recent cases, confirmed the view that in cases where an 

offender has been convicted of crimes of serious violence, including rape and sexual assault, the 

offender should serve an immediate term of imprisonment unless there are exceptional 

circumstances.176 (See further [6.49]–[6.56]). A number of cases in which the Court of Appeal has found 

the full suspension of a sentence of imprisonment inappropriate or undesirable have included those in 

which the offenders have been convicted of indecent assault177 and rape.178 However, while the 
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seriousness of the offence may make general deterrence a more important consideration in sentencing 

an offender, it has been accepted that ‘it is wrong to assume that a sentence of imprisonment, albeit 

wholly suspended, does not play a role in deterring others’.179 

 

4.29 Whether or not a sentence of imprisonment should be suspended is generally regarded as a matter for 

the sentencing judge’s discretion, in the absence of an express finding of error. This reflects the general 

approach taken by appeal courts to Crown appeals against sentence, as summarised by Justice Eames 

in R v Rzek: 

The principles which apply to a Director’s appeal are well established. Such an appeal should only 

be brought in the ‘rare and exceptional case’ and the court should not intervene unless a very 

clear case of error has been made out. 

An appellate court may not intervene merely because its members thought the sentence 

inadequate and that its members would have reached a different conclusion as to the appropriate 

sentence. The appellate court may only intervene where material error of law or fact has been 

demonstrated in the approach to sentencing adopted by the judge. In some cases no specific 

error of fact or law might be identified and yet the sentence itself might reveal such manifest 

inadequacy or inconsistency with proper sentencing standards as to constitute error in 

principle.
180

 

4.30 In R v Osenkowski Chief Justice King in a much cited passage stated: 

It is important that prosecution appeals should not be allowed to circumscribe unduly the 

sentencing discretion of judges. There must always be a place for the exercise of mercy where a 

judge's sympathies are reasonably excited by the circumstances of the case. There must always 

be a place for leniency which has traditionally been extended even to offenders with bad records 

when the judge forms the view, almost intuitively in the case of experienced judges, that leniency 

at that particular stage of the offender's life might lead to reform.
181

 

4.31 In DPP v Oversby the Court of Appeal declined to interfere with a sentence which was within the range of 

sentences for the offence concerned, but argued to be manifestly inadequate solely because it had been 

suspended.182 Justice Nettle commented: 

In my opinion, it must be rare indeed that where a sentence of imprisonment is of a length that is 

not manifestly inadequate, but is such that it may be ordered to be suspended, an order that it be 

suspended operates to render it manifestly inadequate.
183

 

4.32 Consistent with this view, most Crown appeals against partially suspended sentences have been on the 

grounds that the actual sentence imposed was manifestly inadequate, rather than challenging the 

decision to partially suspend. 

 

4.33 In some cases, however, the length of the period to be served prior to release has resulted in a 

successful appeal. For example, in DPP v Truong, where a 12-month sentence was imposed for 22 

counts of deception, Justice Batt (with whom Justices Vincent and Eames agreed) found that the partial 

suspension, when considered in the context of the length of the sentence, rendered the period of the 

sentence to be spent in gaol inadequate.
184 

 

4.34 Appeals argued on the basis that a partly suspended sentence is excessive have met with mixed 

success. In R v Fisher the court found that the exceptional circumstances of the case justified 

suspension of two and a half years of an imprisonment term of two years and nine months for indecent 
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assault and indecent acts perpetrated against the accused’s stepdaughter.185 The offender was 72 years 

old and in a state of ‘extremely poor health’, including impaired mental functioning, and his wife had 

terminal cancer. 

 

4.35 Another basis for suspension of an offender’s term of imprisonment is parity of sentence, where co-

offenders have been sentenced to suspended terms.186 For example, in R v Sotiriadis the Court of Appeal 

found that while the appellant should not receive a wholly suspended sentence simply because the 

sentences imposed upon his co-offenders were wholly suspended, breach of the principle of parity 

reopened the appeal court’s sentencing discretion.187  On the other hand, in R v McConkey (No. 2) the 

court found that an immediate gaol term for one offender and a fully suspended sentence combined with 

a two-year CBO for his co-offender did not infringe the principle of parity.188 This was because the 

sentencing judge had found a number of relevant differences between the appellant and his co-offender: 

the appellant had been the instigator of the offences, and his co-offender was only 19 (making 

rehabilitation a more important sentencing consideration in his case).189 

Breach of Suspended Sentences 

How can a Suspended Sentence Order be Breached? 

4.36 In Victoria a suspended sentence order is only breached if the offender commits another offence 

punishable by imprisonment during the operational period. The question for the court in considering a 

breach is whether the offence is ‘liable to be, or capable of being, visited with punishment by 

imprisonment’, rather than whether the offender will in fact be sentenced to a term of imprisonment as a 

result of that offence, and specifically ‘whether the particular offence actually committed [by the offender 

is] able to be visited with imprisonment’.190 

 

Powers of a Court on Breach 

4.37 On breach, the court may impose a fine and must order the offender to serve all or part of the original 

gaol term ‘unless it is of the opinion that it would be unjust to do so in view of any exceptional 

circumstances which have arisen since the order suspending the sentence was made’.191 If a court 

orders an offender to serve a term of imprisonment previously held in suspense, the term must be 

served immediately.192 

 

4.38 In New South Wales, the legislation specifically provides that on breach a court may order the activated 

sentence of imprisonment to be served by way of periodic detention or home detention.193 This possibility 

has been specifically excluded in Victoria. In R v Bice and Another
194

 the Victorian Court of Appeal held 

that while combined custody and treatment orders and intensive correction orders are treated in the 

Sentencing Act 1991 (Vic) as sentences of imprisonment, section 31(5) of the Act did not allow the court 

to order that the offender serve a sentence held in suspension by way of a CCTO or ICO, rather than in 

prison. The making of such orders, it was considered, would amount to re-sentencing the offender, albeit 
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with limited options available. As Justice Smith observed, ‘the judge is restoring the sentence, not 

imposing it’.195 

 

4.39 This means that under the current provisions in Victoria, when a court restores the prison sentence or 

part sentence held in suspense, the offender must serve this term in prison. Some have criticised the 

lack of flexibility this provides to a court on breach. For example, in R v Bice and Another Justice Smith 

expressed the view that the current state of affairs was ‘unsatisfactory’ and that the issue was one 

which warranted investigation: 

It is in the community interest that sentencing judges be able to determine the most appropriate 

disposition of a particular offender to meet the circumstances existing at the time of that 

disposition. Much can change in 12 months and, while a suspended sentence must only be 

imposed where a term of imprisonment is appropriate, there is an inherent tension in the concept 

of a suspended sentence and there is considerable scope for proper variation in judicial decisions 

as to their imposition. I suggest that the availability of intensive correction orders and combined 

custody and treatment orders to judges dealing with breach of suspended sentences is something 

government policy-makers should examine.
196

 

4.40 One of the options that might be considered, should suspended sentences be retained in Victoria, would 

be to allow sentencers a limited power to re-sentence an offender on breach of a suspended sentence 

order. This option is discussed further at [8.107]–[8.116]. 

 

Presumption of Cumulation 

4.41 Any restored gaol term must be served immediately and cumulatively upon any other term of 

imprisonment previously imposed on the offender unless the court orders otherwise.197 While section 

31(6) of the Sentencing Act 1991 (Vic) creates a presumption that the sentence restored on breach will 

be made cumulative on any sentence previously imposed (for example, for the offences constituting the 

breach), the principle of totality must still be observed.198 As Justice McHugh of the High Court observed 

in Postiglione v R: 

The totality principle of sentencing requires a judge who is sentencing an offender for a number of 

offences to ensure that the aggregation of the sentences appropriate for each offence is a just 

and appropriate measure of the total criminality involved.
199

 

4.42 In the case of a suspended sentence, this means that the aggregate sentence imposed on breach must 

not be inappropriate, taking into account the offences constituting the breach and the original offences 

for which the suspended sentence order was made. 

 

4.43 The recent Freiberg Sentencing Review recommended that the current presumption in favour of 

cumulation should be removed.200 This option is discussed at [8.117]–[8.121]. 
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Fixing a Non-Parole Period 

4.44 A judge who restores the whole or part of a sentence on breach of a suspended sentence has a 

discretion to fix a non-parole period if the term is less than two years but at least 12 months.201 Under 

section 11(1) of the Sentencing Act 1991 (Vic), the court must fix a non-parole period for any restored 

sentence of 24 months or more unless it considers the fixing of such a period inappropriate.202 

 

Exceptional Circumstances 

GENERAL PRINCIPLES 
4.45 As discussed above, on breach a court must restore the sentence or part sentence held in suspense 

unless it is of the view that ‘it would be unjust to do so in view of any exceptional circumstances which 

have arisen’ since the original order was made.203 As with the circumstances in which suspension of a 

sentence of imprisonment may be considered desirable more generally, the Court of Appeal has 

exercised caution in its guidance to sentencers on what might satisfy this test. In R v Stevens, which 

concerned an appeal against the restoration of a previously suspended prison sentence on breach, 

Justice Brooking commented: 

I am reluctant to see a jurisprudence of ‘exceptional circumstances’ develop for the purposes of 

subsection (5A). I will, however, offer the obvious observation that we must be careful to ensure 

that the subsection is not treated as if it did not contain the adjective ‘exceptional’ but simply 

spoke of ‘circumstances’, and couple with it the obvious observation that the ‘exceptional 

circumstances’ must have arisen since the suspended sentence was passed.
204

 

4.46 Justice Hedigan of the Supreme Court of Victoria, in considering the meaning of ‘exceptional 

circumstances’ in the earlier decision of Owens v Stevens, observed: 

The use of the phrase ‘exceptional circumstance’ is not unknown in the legal lexicon. S[ection] 13 

of the Bail Act is a well-known example. 

Exceptional is defined, contextually, in the Oxford English Dictionary … as meaning ‘unusual, 

special, out of the ordinary course’. This does [not] mean any variation from the norm. 

The facts must be examined in light of the Act, the legislative intention, the interests of the 

prosecuting authority, the defendant and the victims. It may be that the circumstances amounting 

to exceptional must be circumstances that rarely occur and perhaps be outside reasonable 

anticipation or expectation. 

Courts have been both slow and cautious about essaying definitions of phrases of this kind, 

leaving the content of the meaning to be filled by the ad hoc examination of the individual cases. 

Each case must be judged on its own merits, and it would be wrong and undesirable to attempt to 

define in the abstract what are relevant factors.
205

 

4.47 In a later decision, Kent v Wilson,206
 an appeal from a decision of the Magistrates’ Court, Justice Hedigan 

found that the magistrate had erred in finding exceptional circumstances as a basis for confirming a 

combined custody and treatment order. The ‘exceptional circumstances’ in that case were said to be the  
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fact that the offender had gained employment, was working six days a week, was learning a trade, was in 

a new relationship and was living independently. The court found that these were ‘changed  

circumstances’ only: 

The respondent, of course, contended that the circumstances here did arise since the order was 

made. As a consequence, he is driven to rely upon the essential human normality of the 

behaviour, but saying there was something exceptional, that is, that it was an exceptional 

circumstance to get a job, leave home and live with a woman independently. These are, to my 

judgment, merely changed circumstances. Not only are they not exceptional but, if not normal, at 

least commonplace. It cannot have been the legislative intention, nor is it the Act's reasonable 

construction, that an exceptional circumstance was one that with respect to the relevant offender 

amounted to no more than a change of lifestyle from abnormal to normal. 

… The logical consequence of the magistrate's finding is that a released prisoner with a serious 

criminal record involving drugs and alcohol would have an easier task of establishing exceptional 

circumstances merely because the post-gaol behaviour was a notable improvement. The paradox 

is that the respondent claims that the exceptional circumstance is the living of an unexceptional 

mode of life. This is, to repeat the phrase, the mirror image of the argument rejected by Beach J in 

the bail application of Hanna El Rahi … that previous good character, a good work record and a 

supportive family could amount to exceptional circumstances for bail purposes. Here the 

argument is that the ‘conversion’ from a life of previous deplorable behaviour (such conversion 

only lasting about 70 days at the time and not including any adherence to the promise to report in 

two days) constitutes exceptional circumstances. In my opinion, this is mere sophistry and seeks 

to stand both ordinary language and the statute on their respective heads.
207

 

4.48 In R v McLachlan
208

 the Court of Appeal found that although compliance by an offender with the terms of 

an intensive correction order and performance of unpaid community work could amount to ‘exceptional 

circumstances’, the sentencing judge did not err in deciding that in the circumstances of this case, they 

did not. The offender in McLachlan, while complying with the formal terms of the order, including 

attending drug rehabilitation and performing 345 hours of unpaid community work, had breached the ICO 

on a continuous basis during the period of the order by using and trafficking in drugs. 

 

4.49 In R v Sutorius the court further found that a threat made against the offender while she was in custody 

was not sufficient to establish that the offender was afraid of being imprisoned in the correctional centre, 

or that there was a grave risk of assault, or that the offender believed there was a grave risk of assault in 

the correctional centre, any of which might have constituted ‘exceptional circumstances’.
209 

 

4.50 Factors recognised by the Supreme Court as constituting ‘exceptional circumstances’ in R v Snip 

included:210 

• a delay between the commission of the breaching offence and the court proceedings on the breach; 

• no further breaches of the order since the commission of the breaching offence; and 

• the offences constituting the breach being of a ‘very different [kind] from the type of offence’ which 

was the subject of the original order to suspend. 

EXCEPTIONAL CIRCUMSTANCES IN THE COUNTY COURT 
4.51 As part of its research into how the breach provisions for suspended sentences are operating in practice, 

the Council conducted a search across transcripts of sentencing remarks of cases heard in the County 

Court and stored electronically at the County Court Library.211 The Council focused on cases involving 

breach of suspended sentence orders following the introduction of the ‘exceptional circumstances’ 
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provision. In all, 130 cases were identified using ISYS searching software, covering the period 1998–

2004.212 

 

4.52 The purpose of examining the sentencing remarks was to explore what sorts of factors had been 

accepted and rejected by the County Court as constituting ‘exceptional circumstances’ that would justify 

not activating a suspended term of imprisonment on breach. Over the course of its research, the Council 

also considered what orders were commonly made on breach. 

 

4.53 In 74 of the 130 cases examined (58 per cent) no exceptional circumstances were found and on breach, 

the offender was ordered to serve the whole of the sentence or part sentence held in suspense. Of 

these, 22 were ordered to be served concurrently with other terms of imprisonment imposed for the 

offences constituting the breach of the suspended sentence order, while 10 were made cumulative and 

17 partly cumulative and partly concurrent. In 18 cases it was not possible to order that the sentence be 

served cumulatively or concurrently with other sentences, as the offender was not currently serving any 

other terms of imprisonment. In seven cases no order was made in the sentencing remarks for 

concurrency or cumulation and it was not clear whether the offender was serving another term of 

imprisonment. 

Table 5: Cumulation/concurrency orders on restoration of sentence 

Order Number of cases 

Cumulative 10 

Partly concurrent and partly cumulative 17 

Fully concurrent 22 

Not applicable (offender not serving any 

other term of imprisonment) 

18 

Unclear from sentencing remarks 7 

Total 74 

 

4.54 In a number of cases the question of exceptional circumstances arising was not raised by the defence. 

Where ‘exceptional circumstances’ was argued, some of the factors which the County Court found as not 

to constitute exceptional circumstances were: 

• delay in bringing proceedings for breach; 

• the different nature of the offences constituting the breach from the original offences; 

• compliance with other orders (such as community-based orders and intensive correction orders); 

• circumstances of the breaching offences; 

• the length of time that had passed since the offences were committed and time to the expiration of 

operational period; 

• the fact that the offender had children; 

• the fact that the offender had stable employment and accommodation; 

• the fact that the offender was in a stable relationship; 

• the offender’s prospects for rehabilitation; 

• the offender’s co-operation with the police; 

• the fact that the offender had developed anxiety disorders or depression, or had been diagnosed 

with ADHD since the original offences (and no appropriate treatment was offered); 

• the fact that the offender’s drug use had only come to light after the original sentence was imposed; 

• the fact that the offender was participating in drug treatment programs and other counselling 

programs; 

• the offender’s abstinence from drugs or alcohol; 

• the fact that the offender feared being injured in prison; 
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• hardship to others (parents); 

• the health of the offender (HIV-positive status). 

 

4.55 In many cases, a number of factors were argued either alone or combination to constitute exceptional 

circumstances. For example, in one case, delay, time spent in custody, the different nature of the 

breaching offences, the offender’s drug abuse and compliance with an ICO were all raised, but ultimately 

were rejected by the court. 

Some eight months had lapsed since the breaching offences before the charge before this court 

was laid; that is a significant period. It was necessary for the charges to be dealt with in the 

Magistrates’ Court before the matter could proceed in this court … I do not consider that in itself 

it constitutes an exceptional circumstance. 

[The defendant] did spend 100 days in custody … and … that formed part of the [Magistrate’s] 

sentence … it is a circumstance that has arisen since the order, but I do not consider [that] in 

itself it is an exceptional circumstance. 

... the circumstances of the breaching offences are very different [from] those of the suspended 

sentence offences. He was under the influence of alcohol and drugs when he committed the 

breaching offences which … are serious matters. They … [arose] … quite soon after the order 

was made, but I do not consider that circumstance in itself to be an exceptional circumstance. 

With respect to substance abuse, [the defendant’s] situation with alcohol was referred to on his 

plea in relation to the offences the subject of the suspended sentence. There was also reference 

to his matrimonial difficulties and how that had affected his position with his children. There was 

no reference to drugs. I accept that substance abuse was not recognised at the time I sentenced 

[the defendant] and it is a matter that has been subsequently recognised and dealt with. Thus it 

is a circumstance that has arisen since the order was made but I do not consider in itself it is an 

exceptional circumstance. 

With respect to [the defendant’s] rehabilitation since 14 March, it is clear he has complied with 

the Intensive Correction Order and that that order has fulfilled the objective of facilitating his 

rehabilitation. … This is a circumstance that has arisen since the order of this court was made 

but I do not consider that in itself it is an exceptional circumstance. 

Thus, looking at the various circumstances, I do not consider each individually … an exceptional 

circumstance. [The defendant’s counsel] … has submitted that not only individually but in 

combination the circumstances amount to exceptional circumstances. I have given careful 

consideration to that submission but am ultimately not of the opinion that the circumstances in 

combination amount to exceptional circumstances although, as I have said, they have arisen 

since the order was made.
213

 

4.56 In 56 cases (43 per cent of all cases), exceptional circumstances were successfully established and an 

order other than the full activation of the sentence or part sentence held in suspense was made. In the 

majority of cases (59 per cent or 33 cases) no order was made, with 29 per cent (16 cases) resulting in 

the operational period being extended, and in 12.5 per cent (seven cases), part of the sentence being 

restored. 

Table 6: Outcome on breach and additional orders where ‘exceptional circumstances’ were found 

Outcome Number of cases %  

Part sentence restored 7 13% 

Operational period extended 16 29% 

No order made 33 59% 

Total 56 100% 
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4.57 Circumstances accepted as constituting ‘exceptional circumstances’ are summarised below in Table 7. 

Table 7: Circumstances accepted by the County Court as constituting ‘exceptional circumstances’ 

Category Reason Number of cases 

Status as a protected prisoner (if imprisoned, or 

while in prison) 

3 Disadvantage in gaol 

Medical condition 1 

Assistance to police Assistance to police 3 

Would disrupt ongoing rehabilitation/treatment or 

opportunity for rehabilitation 

10 

Offender’s efforts at rehabilitation (e.g. by 

participating in treatment, counselling and other 

programs) 

14 

Rehabilitation 

Offender now drug- and/or alcohol-free 10 

Offender in a stable relationship and/or support of 

family 

11 

Support of service providers 2 

Employment (including attempts to gain 

employment) and stable accommodation 

9 

Loss of supports  1 

Death of partner/relatives 1 

Personal circumstances 

Psychiatric condition 7 

Illness (including mental illness) and/or disability 

of partner, child or parent 

4  Care of others 

Primary carer of child or children 6 

Delay—including problems where court would have 

made an order for some concurrency 

7 Timing 

Length of time since original offences (operational 

period coming to an end) 

5 

Completion/compliance with conditions of CBO or 

ICO 

7 

Already serving, or has served, prison sentence for 

breaching offence 

3 

Other orders 

Under another suspended sentence order 1 

Of a different kind from the original offences 9 

Breaching offences trivial/less serious than 

original offences  

6 

Breaching offences 

Particular circumstances of the breaching offences 

(including offender’s motivation) 

9 

 

4.58 In most cases the court pointed to a number of different factors which, when present in some 

combination in a particular case and considered together, constituted exceptional circumstances. 

Therefore, while there appear to be substantial similarities between factors accepted by the court as 

amounting to exceptional circumstances and factors that were rejected, in each case it appeared to be 

the unique combination, rather than the individual factors themselves, which led the court to this finding. 
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Statistical Data on Breach of Suspended Sentences 
4.59 The Council has also explored the statistical data relating to how often suspended sentences are 

breached, and the outcome for offenders who are proved to have breached their suspended 

imprisonment term by committing another offence.   

 

Methodology 

4.60 The Council examined data from all three court levels.  For Magistrates’ Court cases, the Council 

reviewed all suspended sentences handed down in the 2000–01 financial year. The 2000–01 year was 

selected as being the most recent year for which breach rates could reasonably be estimated, given time 

lags for criminal prosecutions and court hearings.   

 

4.61 Suspended sentences in the Magistrates’ Court have a maximum operational period of two years.  It can 

be assumed that the majority of prosecutions for breach of suspended sentences would commence 

during this two-year period. Approximately 98 per cent of criminal matters finalised in the Magistrates’ 

Court during 2003–04 were finalised within 12 months of the matter being initiated.
214 Therefore, it is 

reasonable to assume that a three-year lag period from the time the suspended sentence was handed 

down will capture almost all suspended sentences breached and the sentencing outcomes.215 Because 

the most recent breach data available relates to the 2003–04 financial year, it follows that the most 

recent year for which the issue of breach can be explored is 2000–01.   

 

4.62 For the higher courts, breach rates were determined for suspended sentences handed down in the 

1998–99 financial year. The 1998–99 year was selected because it was the most recent year for which 

breach rates could reasonably be estimated, given time lags for criminal prosecutions and court 

hearings.   

 

4.63 Suspended sentences have a maximum operational period of three years in the higher courts. A time lag 

of three years for commencement of breach proceedings was assumed. Although in the higher courts 

approximately 79 per cent of criminal matters are finalised within 12 months of the matter being 

initiated,
216 data quality checks suggested that a two-year court adjudication time lag was required to 

obtain an accurate picture of the number of cases adjudicated for breach of a suspended sentence.217 

Therefore, it is reasonable to assume that a five-year lag period from the time the suspended sentence 

was handed down will capture almost all suspended sentences breached and the sentencing outcomes 

attached.   

 

Higher Courts 

BREACH RATES 
4.64 Of the 486 defendants who had their imprisonment terms suspended by the higher courts in 1998–99, 

36 per cent (175 defendants) subsequently breached the suspended sentence. 76 per cent, or 133 

defendants out of 175, had their imprisonment terms restored (see Figure 1 and also Appendix 3, Table 

37).   

 

4.65 Breach rates differed, however, depending on the original offence for which the suspended sentence was 

given (see discussion below).   
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defendants.  The 1999/00 breach rates were then utilised to compare the distribution of variables between 

the years and ensure the 2000/01 breach data was not characterised by any anomalies or outliers.    

216
  Australian Bureau of Statistics, (2005), above n 214, Table 12. 

217
  Data quality checks were performed by comparing breach rates between the years and using qualitative 

information in the higher courts sentencing database to analyse the time taken to prosecute breaches for a 

random sample of defendants.  These qualitative checks confirmed that a 2 year lag would better capture the 

time taken to finalise the breach case in the higher courts. The 1998/99 and 1999/00 breach rates were then 

utilised to compare the distribution of variables between the years and ensure the 1998/99 breach data was 

not characterised by any anomalies or outliers. 
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Figure 1: Suspended sentences handed down, breached and restored (Higher Courts) 
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OFFENCE GROUPS 
4.66 More than half of the suspended sentences that were breached related to defendants proven guilty of 

‘property’ offences (58 per cent or 101 defendants), followed by defendants proven guilty of ‘person’ 

offences (35 per cent or 62 defendants) (see Figure 2, and also Appendix 3, Table 37).  

Figure 2: Suspended sentences breached, by offence group (Higher Courts) 
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4.67 Figure 3 shows that defendants proven guilty of ‘property’ offences also exhibited the highest breach rate 

of 57 per cent (101 out of 176).  Defendants guilty of ‘drug’ offences had the lowest breach rate at 11 

per cent (eight defendants out of 76) (see also Appendix 3, Table 38). 
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Figure 3: Suspended sentence breach rates, by offence group (Higher Courts) 
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DEFENDANT GENDER 
4.68 In the higher courts, women were over-represented in the group of defendants who breached a 

suspended sentence. While women accounted for only 11 per cent of the total number of suspended 

sentences handed down by the higher courts in 1998–99, they accounted for 17 per cent of the total 

number of such sentences breached (see Appendix 3, Table 39). 

IMPRISONMENT TERM SUSPENDED AND BREACH RATES 
4.69 In the higher courts, imprisonment terms of up to 36 months (three years) can be suspended.   

 

4.70 There is a negative relationship between the length of the imprisonment term suspended and the breach 

rate: the longer the imprisonment term suspended, the lower the breach rate and the less likely it is that 

a breach will occur.   

 

4.71 Figure 4 illustrates that the likelihood of a breach occurring declines the longer the term of imprisonment 

suspended. Breach rates are highest for suspended imprisonment terms of up to six months (85 per 

cent).  Breach rates decline as the length of the imprisonment term increases.  One explanation for this 

may be that the threat of a longer gaol term operates to deter defendants from breaching their 

suspended sentence (see Appendix 3, Table 40).  

Figure 4: Suspended sentence breach rates, by length of original imprisonment term suspended (Higher 

Courts) 
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4.72 Suspended imprisonment terms of up to six months account for a lower proportion of all suspended 

sentences than of all suspended sentences breached (see Figure 5 below): 
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• Nearly half (47 per cent) of all suspended imprisonment terms breached were for a period of up to 

six months. 

• A lesser proportion (20 per cent) of all suspended imprisonment terms were for a period of up to six 

months. 

 

4.73 Suspended imprisonment terms of more than 18 months account for a greater proportion of all 

suspended sentences than of all suspended sentences breached (see Figure 5 below):  

• Suspended imprisonment terms of more than 18 months account for 25 per cent of all suspended 

sentences.  

• Suspended imprisonment terms of more than 18 months account for a lesser proportion (12 per 

cent) of all suspended sentences breached. 

Figure 5: Suspended sentences handed down and suspended sentences breached, by length of imprisonment 

term suspended (Higher Courts) 
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OPERATIONAL PERIODS AND BREACH RATES 
4.74 There is evidence of a positive relationship between the length of the operational period of the 

suspended sentence and the likelihood that it will be breached: the longer the operational period, the 

more likely it is that the suspended sentence will be breached (see Figure 6).    

 

4.75 Suspended sentences with operational periods of 18 months or more account for a greater proportion of 

suspended sentences breached than of all suspended sentences handed down (see Appendix 3, 

Table 41): 

• Almost all (97 per cent) suspended sentences handed down in 1998–99 and subsequently breached 

had an operational period of more than 18 months. 

• A lesser proportion (83 per cent) of all suspended sentences handed down in 1998–99 had an 

operational period of more than 18 months. 
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Figure 6: Suspended sentences handed down and suspended sentences breached, by length of operational 

period (Higher Courts) 
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4.76 Figure 7 shows that breach rates increased with the length of the operational period of the suspended 

sentence (see also Appendix 3, Table 41): 

• Suspended sentences with operational periods of more than 18 months had breach rates over 40 

per cent.  

• Suspended sentences with operational periods of 18 months or less had breach rates of less than 

10 per cent. 

Figure 7: Suspended sentence breach rates, by operational period (Higher Courts) 
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RESTORATION RATES 
4.77 The Victorian higher courts restore the majority of imprisonment terms that are suspended and 

subsequently breached. Of the 175 suspended sentences that were breached in 1998–99, the outcome 

in 76 per cent of cases (133 cases) was that the court ordered the original gaol term to be served (in 

whole or in part) (see Appendix 3, Table 38). 

 

4.78 By inference, the court was satisfied of the existence of ‘exceptional circumstances’ in only 24 per cent 

of cases, and chose not to restore the suspended gaol term.  
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4.79 The higher courts were most likely to restore the suspended gaol term where the original sentence was 

for ‘property’ offences (see Figure 8 below and also Appendix 3, Table 38). The imprisonment term was 

restored for the following proportions of defendants who breached a suspended sentence handed down 

in 1998–99: 

• 85 per cent of defendants guilty of ‘property’ offences; 

• 75 per cent of defendants guilty of ‘drug’ offences; 

• 75 per cent of defendants guilty of ‘other’ offences; 

• 61 per cent of defendants guilty of ‘person’ offences. 

Figure 8: Suspended sentence restoration rates, by offence group (Higher Courts) 
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RESTORATION RATES AND DEFENDANT GENDER 
4.80 Figure 9 shows that the higher courts were more likely to find exceptional circumstances and not restore 

the suspended gaol term if the defendant was male. The original term was restored for only 72 per cent 

of men, compared to 93 per cent of women (see also Appendix 3, Table 39). 

Figure 9: Restoration rates, by defendant gender (Higher Courts) 
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Magistrates’ Court 

BREACH RATES 
4.81 In 2000–01, the Magistrates’ Court suspended the imprisonment terms of 4,867 defendants.218 

Approximately 31 per cent (1,519) of these defendants subsequently breached the suspended sentence. 

Of the 1,519 defendants who breached their suspended sentence,64 per cent (969) had their 

imprisonment term restored (see Figure 10, and also Appendix 3, Table 42).  

Figure 10: Suspended sentences handed down, breached and restored (Magistrates’ Court) 
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DEFENDANT GENDER 
4.82 Women account for the same proportion of suspended sentences breached (15 per cent) as they do for 

the total of suspended sentences handed down (15 per cent). Similarly, men account for the same 

proportion of suspended sentences breached and of suspended sentences handed down (85 per cent) 

(see Appendix 3, Table 43). 

IMPRISONMENT TERM SUSPENDED AND BREACH  
4.83 Figure 11 shows that approximately two-thirds of the defendants who breached their suspended 

sentences had gaol terms of under three months suspended. Of the 1,519 defendants who breached a 

suspended sentence handed down in 2000–01, 66 per cent risked the restoration of an imprisonment 

term of under three months, while only three per cent faced having an imprisonment term of 9–24 

months restored. 

 

4.84 The length of the imprisonment term suspended did not appear to influence whether or not a suspended 

sentence was breached. The distribution of imprisonment lengths of suspended sentences handed down 

and of those breached was almost identical (see Figure 11, and also Appendix 3, Table 44).  

 
 

218
  To calculate breach rates, the number of defendants that attracted a suspended sentence as the principal 

sentence was required (refer to counting rules).  This data was sourced from the Magistrates’ Court sentencing 

database maintained by Court Services and is based on a count of principal sentence.  Due to time and 

resource constraints, the statistical analysis in Chapter 5 is based on a count of principal offence.  These data 

sources are not strictly comparable and therefore breach rates are not currently available for specific offence 

groups (person, property, drug and other) for the Magistrates’ Court (unlike the higher courts).  In addition, the 

figures presented in Chapters 4 and 5 on the number of suspended sentences handed down will differ.  Refer 

to Explanatory notes for further details.   
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Figure 11: Suspended sentences handed down and Suspended sentences breached, by imprisonment term 

suspended (Magistrates’ Court) 
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OPERATIONAL PERIODS AND BREACH 
4.85 The majority (87 per cent) of suspended sentences breached operated for a period of more than nine and 

up to 24 months. Of the suspended sentences handed down in 2000–01 and subsequently breached 

(see Appendix 3, Table 45): 

• 13 per cent had an operational period of less than nine months. 

• 47 per cent had an operational period of between nine and 12 months. 

• 41 per cent had an operational period of more than 12 months.  

 

4.86 Figure 12 shows that the length of the operational period did not appear to influence the likelihood of 

breach because the distribution of operational periods of suspended sentences handed down and of 

those breached is almost identical.  

Figure 12: Suspended sentences handed down and suspended sentences breached, by length of operational 

period (Magistrates’ Court) 
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RESTORATION RATES 
4.87 In 64 per cent of cases where breach of a suspended sentence was proven, the Magistrates’ Court 

restored the imprisonment term (see Figure 13, and also Appendix 3, Table 42).  

Figure 13: Suspended sentence restoration rates (Magistrates’ Court) 
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4.88 Figure 14 shows that the length of the imprisonment term to be restored does not appear to influence 

restoration rates, because the distribution of imprisonment lengths is almost identical for imprisonment 

terms restored and those not restored (see also Appendix 3, Table 46). 

Figure 14: Suspended sentences breached and restored/not restored, by length of imprisonment term 

suspended (Magistrates’ Court) 
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RESTORATION RATES AND DEFENDANT GENDER  
4.89 Men were more likely than women to have their imprisonment term restored by the Magistrates’ Court 

upon breach of a suspended sentence (see Table 8 and also Appendix 3, Table 43). Conversely, women 

were more likely not to have their imprisonment term restored by the court upon breach. Suspended 

imprisonment terms were restored by the Magistrates’ Court for the following proportions of male and 

female defendants: 

• 66 per cent of men who subsequently breached a suspended sentence handed down in 2000–01 

had their sentences restored; 

• 49 per cent of women who subsequently breached a suspended sentence handed down in 2000–01 

had their sentences restored. 
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Table 8: Restoration rates, by defendant gender (Magistrates’ Court) 

Restoration Outcome Male Female 

 % No. % No. 

Proportion of suspended sentences restored 66% 860 49% 109 

Proportion of suspended sentences not restored 

(exceptional circumstances) 

34% 437 51% 113 

Total 100% 1,297 100% 222 

 

MULTIPLE BREACHES AND RESTORATION RATES 
4.90 The majority (91 per cent or 1,441) of defendants prosecuted for breach of suspended sentence are 

prosecuted for a single breach. Approximately 9 per cent of defendants (140) charged with breach faced 

multiple prosecutions for breaching their suspended sentence, with the number of charges ranging from 

two to four per defendant (see Appendix 3, Table 47).   

 

4.91 Defendants charged with a single breach offence have a higher restoration rate compared to defendants 

charged with multiple breach offences. It may be that restoration rates are influenced more by the type of 

further offences, rather than the number of times that further offending occurred (see Figure 15 below).  

Figure 15: Suspended sentence restoration rates, by number of breaches found proven (Magistrates’ Court) 
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Conclusion 
4.92 This chapter reviewed some of the principles guiding the use of suspended sentences in Victoria, and the 

current operation of the breach provisions. In Chapter 5 we explore how suspended sentences are 

currently being used, including how common suspended sentences are in Victoria, and the sorts of 

offences for which they are commonly used. 
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Chapter 5: The Use of Suspended Sentences 
in Victoria 

Introduction 
5.1 This chapter presents the results of an empirical analysis of the prevalence of suspended sentences as 

a sentencing outcome and patterns in their usage for defendants found guilty of specific offences.219 The 

age and gender characteristics of defendants sentenced to suspended sentences are also reviewed. 

 

5.2 Most of the analysis in this chapter is based on an examination of detailed sentencing data spanning six 

financial years (1998–99 to 2003–04). The date when the original suspended sentence order was made 

is the date used to determine the relevant financial year. Only cases from the original criminal jurisdiction 

of the Supreme, County and Magistrates’ Courts were examined: the data do not include summary 

matters heard by the County Court on appeal, nor do they cover indictable cases dealt with by the Court 

of Appeal. 

 

5.3 Magistrates’ Court data were sourced from the Courtlink Case Management System. The analysis of the 

higher courts data relies on material provided by the Court Statistical Services Unit, Department of 

Justice, which in turn was manually extracted from official conviction records. Because of the small 

numbers of suspended sentences in the Supreme Court, data relating to the Supreme and County Courts 

was combined and analysed as ‘higher courts’ data.  Data are grouped according to the offence and 

sentence classifications used by the Department of Justice.
220   

 

5.4 In addition to the analysis of the 1998-99 to 2003-04 data, this chapter charts the longer term 

distribution of suspended sentences.  For the higher courts, this long-term analysis spans 1981 to 2004.  

Only the years 1990 to 2004 are covered for the Magistrates’ Court.  Because the longer term data sets 

are based on different counting rules and methodologies, caution must be exercised when comparing 

this analysis to more recent data about the rates of imprisonment, and of suspended sentences.  Please 

refer to the Explanatory notes for further details. 

 
 

219
 The Council published an Information Paper on suspended sentences in March 2005. The analysis in this 

earlier paper relied on summary data prepared by the Australian Bureau of Statistics (ABS) on fully suspended 

sentences handed down across all higher and lower criminal courts in Australia. Reliance on ABS data allowed 

national comparisons on the use of wholly suspended sentences to be made.  

 The data in this Discussion Paper come from a different source. Because the Council was interested in 

exploring in greater detail how suspended sentences are used, as well as breach rates, data extracts were 

obtained from the Court Statistical Services Unit, Department of Justice, as well as the Magistrates’ Court 

case management system. This information is categorised and grouped differently from ABS data; hence data 

presented here cannot be accurately compared with the data in the earlier Information Paper (see Explanatory 

Notes). 

220
  See the Explanatory Notes (Appendix 5) for further details.  
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Higher (Supreme and County) Courts 

Long-term Penalty Distribution 

5.5 In theory, suspended sentences should operate to divert offenders from prison.  The Council considered 

the longer term trends in the usage of suspended sentences to determine whether they have in fact been 

used in place of immediate imprisonment, or instead of other non-custodial orders. Figure 16 shows that, 

since their reintroduction in 1986, suspended sentences have been used in the higher courts as an 

alternative to both custodial and non-custodial penalties.221 

 

5.6 In 1981, 53 per cent of defendants convicted in the higher courts were sentenced to imprisonment. 

Following the reintroduction of suspended sentences, imprisonment rates fell to a low of 43 per cent in 

1997, and then returned to 53 per cent in 2004.  

 

5.7 If we assume that all of the wholly suspended sentences handed down in 2004 diverted defendants who 

would otherwise have received a gaol term, the combined proportion of defendants sentenced to 

imprisonment would be 77 per cent.  

 

5.8 However, it is unlikely that this 77 per cent figure results solely from more punitive sentencing patterns in 

the higher courts. A more credible explanation is that the higher courts are also utilising suspended 

sentences as an alternative to non-custodial penalties, such as fines and bonds. 

 

5.9 This explanation is supported by sentencing patterns for non-custodial orders. In 1981 sentences such 

as bonds and fines accounted for 26 per cent of defendants sentenced. Following the reintroduction of 

suspended sentences, the proportion of defendants sentenced to other non-custodial penalties fell to 11 

per cent in 2004. As the substantial increase in suspended sentences coincides with the decrease in the 

use of other penalties, we can infer that suspended sentences are being used as an alternative to non-

custodial sentences. 

 

5.10 Net-widening occurs when offenders who otherwise would have been sentenced to a non-custodial 

penalty receive a suspended sentence. For a discussion of net-widening, see [7.31]–[7.41]. In its final 

report, the Council will explore the extent to which this increase in suspended sentences can be 

attributed to net-widening. 

 

 
 

221
 Long term sentencing data for the higher courts was sourced from the Department of Justice. In this data 

source, partially suspended sentences are counted as sentences of imprisonment. As a result, these figures 

will vary from the detailed data spanning the more recent years 1999–00 to 2003–04.  
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Figure 16: Sentence distribution, 1981–2004 (Higher Courts) 
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* Source: Court Services, Department of Justice (unpublished) 

 

Frequency of Suspended Sentences of Imprisonment 

5.11 In 2003–04, the Victorian higher courts suspended a total of 688 imprisonment terms, the majority of 

which (77 per cent) were suspended in full (see Appendix 1, Table 12). 

 

5.12 In this period, the higher courts wholly suspended 531 imprisonment terms, representing 24 per cent of 

all defendants proven guilty.222 Imprisonment terms were partially suspended for 146 defendants, or 7 

per cent of all defendants proven guilty. Suspended imprisonment terms were combined with an 

additional penalty (such as fine or CBO) for 11 defendants (0.5 per cent of all defendants proven guilty) 

223 (see Figure 17).  

 
 

222
 Source: Court Services, Department of Justice (unpublished). 

223
 In the higher courts, a suspended sentence can be combined with a fine for a single offence. However, a 

suspended sentence cannot be combined with a community-based order (CBO) for a single offence. A 

combined CBO and suspended sentence can only be handed down where a defendant is proven guilty of more 

than one offence.  
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Figure 17: Suspended sentences, by suspension type, 2003–04 (Higher Courts) 
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5.13 Since 1999–2000, suspended sentences of imprisonment have become a more common sentencing 

option in the Victorian higher courts. Between 1999–2000 and 2003–04, the number of imprisonment 

terms wholly and partially suspended by the higher courts increased by 34 per cent (up from 515 to 

688), whereas the number of defendants proven guilty over this period increased by just 25 per cent (up 

from 1,770 to 2,220).224 (see Figure 18) 

Figure 18: Defendants proven guilty and proportion of defendants receiving suspended sentences, 1999–2000 

to 2003–04 (Higher Courts) 
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224
 Source: Court Services, Department of Justice (unpublished). 
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5.14 Table 9 illustrates the relative distribution of different sentencing options in the higher courts between 

1999–2000 to 2003–2004. Since 1999–2000, there has been little change in the distribution of 

sentences in the higher courts. Over this period, immediate imprisonment terms have become a slightly 

less common sentencing option, while suspended sentences and community-based orders have become 

increasingly common. Between 1999–2000 and 2003–04 the proportion of defendants sentenced to: 

• Immediate imprisonment decreased from 47 per cent to 46 per cent. 

• Wholly suspended imprisonment terms increased from 29 per cent to 31 per cent. 

• Community-based orders increased from 9 per cent to 10 per cent. 

Table 9: Sentences handed down, by sentence type, 1999–2000 to 2003–04 (Higher Courts) 

Sentence type 1999–2000 2000–01 2001–02 2002–03 2003–04 

 Proportion 

Imprisonment 47% 49% 51% 48% 46% 

Wholly/Partially suspended 
sentence 

29% 28% 26% 29% 31% 

CBO 9% 9% 10% 11% 10% 

Adjourned undertaking 5% 6% 4% 3% 4% 

Intensive Corrections Order 3% 3% 3% 2% 3% 

Other 3% 4% 4% 4% 3% 

Fine 2% 2% 2% 2% 2% 

Total 100% 100% 100% 100% 100% 

* Source: Court Services, Department of Justice (unpublished) 

 

Wholly versus Partially Suspended Sentences 

5.15 The higher courts have exhibited an overall increase in the number of suspended sentences over the 

past five years; however, this trend has not been consistent for all types of suspended sentences (see 

Figure 19, and also Appendix 1, Table 12). Between 1999–2000 and 2003–04, the total number of all 

suspended imprisonment terms increased by 34 per cent (up from 515 to 688). Over this time: 

• Wholly suspended imprisonment terms increased by 53 per cent (up from 346 to 531). 

• Partially suspended imprisonment terms declined by 5 per cent (down from 154 to 146). 

 

Figure 19: Suspended sentences, by suspension type, 1999–2000 to 2003–04 (Higher Courts) 
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Suspension and Imprisonment Lengths 

5.16 For wholly suspended sentences between 1999–2000 and 2003–04: 

• The original imprisonment term suspended ranged from six days to three years, with an average term 

of 13 months (see Figure 20). 

• Operational periods ranged from one month to three years, with an average of two years. 

• Fine amounts ranged from $100 to $20,000, with the average fine amount being $3,471. 

Figure 20: Wholly and partially suspended sentences, by imprisonment length suspended, 2003–04 (Higher 

Courts) 
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5.17 For partially suspended sentences between 1999–2000 and 2003–04: 

• The original imprisonment term suspended ranged from one month to 36 months, with an average 

term of 18 months (see Figure 20). 

• The period suspended ranged from seven days to 33 months, with an average of 12 months. 

• Operational periods ranged from three months to three years, and averaged 27 months. 

 

Offences Likely to Attract a Suspended Sentence of Imprisonment 

TOP 20 OFFENCES 
5.18 Twenty offences accounted for the majority (76 per cent) of all suspended sentences handed down in the 

higher courts in 2003–04. The two offences for which a suspended sentence was the most common 

outcome in 2003–04 were trafficking in a drug of dependence (10 per cent) and aggravated burglary (10 

per cent). (see Figure 21) 
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Figure 21:  Twenty most common offences attracting a suspended sentence, 2003–04 (Higher Courts) 
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OFFENCE GROUPS 
5.19 As Figure 22 shows, the majority of imprisonment terms suspended by the higher courts in 2003-04 

related to defendants proven guilty of ‘property’ offences (39 per cent, or 271 defendants), and ‘person’ 

offences (39 per cent, or 266 defendants): see also Appendix 1, Table 13. Around one in five suspended 

imprisonment terms related to defendants proven guilty of ‘drug’ offences (19 per cent of all suspended 

sentences, or 131 defendants). Only 3 per cent of suspended imprisonment terms related to defendants 

proven guilty of ‘other’ offences (20 defendants).  

Figure 22:  Suspended sentences, by offence group, 2003–04 (Higher Courts) 
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5.20 Figure 23 shows the proportion of suspended sentences across the four offence groups between 1999-

00 to 2003-04. Over this time, defendants proved guilty of ‘property’ offences and ‘drug’ offences 

became increasingly likely to attract a suspended gaol term in the higher courts (see also Appendix 1, 

Table 13). Over this period: 

• Defendants proven guilty of ‘drug’ offences accounted for an increasing proportion of all suspended 

sentences (up from 14 per cent to 19 per cent). 

•  Defendants proven guilty of ‘property’ offences accounted for an increasing proportion of all 

suspended sentences (up from 34 per cent to 39 per cent). 

•  Defendants proven guilty of ‘person’ offences accounted for a declining proportion of all suspended 

sentences (down from 50 per cent to 39 per cent). 

•  Defendants proven guilty of ‘other’ offences remained consistent at approximately 3 per cent of all 

suspended sentences. 

Figure 23:  Suspended sentences, by offence group, 1999–2000 to 2003–04 (Higher Courts) 
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5.21 Figure 24 charts the growth in suspended sentences across all four offence groups over the period 1999-

00 to 2003-04.  The 53 per cent growth in wholly suspended imprisonment terms during this period was 

caused by increases across all four offence groups (see also Appendix 1, Table 14). Between 1999–

2000 and 2003–04: 

• The number of wholly suspended sentences for defendants found guilty of ‘property’ offences 

increased by 67 per cent (up from 126 to 210). 

• The number of wholly suspended sentences for defendants found guilty of ‘drug’ offences increased 

by 137 per cent (up from 43 to 102). 

• The number of wholly suspended sentences for defendants found guilty of ‘person’ offences 

increased by 23 per cent (up from 168 to 206). 

• The number of wholly suspended sentences for defendants found guilty of ‘other’ offences increased 

by 44 per cent (up from 9 to 13). 
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Figure 24:  Wholly suspended sentences, by offence group, 1999–2000 to 2003–04 (Higher Courts) 
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PROPERTY OFFENCES 
5.22 The property offences group comprises six offence categories: arson, burglary, deception, handling stolen 

goods, property damage and theft. In 2003–04, 271 imprisonment terms handed down for ‘property’ 

offences were suspended. The majority related to the offence categories of deception (32 per cent), 

burglary (31 per cent) and theft (18 per cent): see Figure 25, and also Appendix 1, Table 15. 

Figure 25:  Property offences group: Suspended sentences, by offence category, 2003–04 (Higher Courts) 
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5.23 In 2003–04, the most common offences, accounting for the 87 suspended sentences handed down for 

in the ‘deception’ category offences were obtaining property by deception (30 per cent) and obtaining 

financial advantage by deception (29 per cent): see Figure 26, and also Appendix 1, Table 16. 
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Figure 26:  Deception offences category: Suspended sentences by offence description, 2003–04 (Higher 

Courts) 
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5.24 In 2003–04, 81 per cent of the 85 suspended sentences imposed for burglary offences related to 

aggravated burglary (see Appendix 1, Table 16). 

 

5.25 In 2003–04, the specific offence of theft was responsible for 98 per cent of the 49 suspended 

sentences in the theft offences category (see Appendix 1, Table 16). 

Wholly versus partially suspended sentences for property offences 

5.26 Since 1999–2000, the higher courts have increasingly tended to wholly (rather than partially) suspend 

imprisonment terms for ‘property’ offences (see Figure 27). Between 1999–2000 and 2003–04, the 

proportion of wholly suspended sentences handed down to defendants guilty of ‘property’ offences 

increased from 72 per cent to 77 per cent, whereas partially suspended sentences for this category fell 

from 25 per cent to 21 per cent. 

 

5.27 Between 1999–2000 and 2003–04, the number of suspended imprisonment terms handed down to 

defendants guilty of ‘property’ offences increased by 56 per cent (up from 174 to 271), and this was 

driven by growth in wholly suspended imprisonment terms. Between 1999–2000 and 2002–03, for 

defendants found guilty of ‘property’ offences (see Appendix 1, Table 14): 

• The number of imprisonment terms that were wholly suspended increased by 67 per cent (up from 

126 to 210). 

• The number of imprisonment terms that were partially suspended fell to a low of 25 in 2001–02 but 

had an overall increase of 30 per cent over this period (up from 44 to 57). 

• The number of imprisonment terms that were suspended and combined with a monetary fine reached 

a high of eight in 2000–01 and then returned to 1999–2000 levels. 

 



74 Suspended Sentences: Discussion Paper 

 

Figure 27:  Property offences group: Suspended sentences, by suspension type, 1999–2000 to 2003–04 

(Higher Courts) 
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PERSON OFFENCES 
5.28 The ‘person’ offences category comprises six offence categories: abduction/kidnapping, assault, 

homicide, rape, robbery and sexual offences (other than rape). In 2003–04, three offence categories 

accounted for 91 per cent of all suspended sentences for ‘person’ offences (see Figure 28, and also 

Appendix 1, Table 6). These were assault (46 per cent), robbery (24 per cent) and sexual offences other 

than rape (21 per cent). 

Figure 28:  Person offences group: Suspended sentences, by offence category, 2003–04 (Higher Courts) 
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5.29 In 2003–04, 123 suspended sentences were handed down for the offences in the assault category (see 

Figure 29). The largest proportion of these (25 per cent) related to the offence of causing serious injury 

recklessly (25 per cent): see Figure 29; Appendix 1, Table 17. 

Figure 29:  Assault offences category: Suspended sentences, by offence description, 2003–04 (Higher Courts) 
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5.30 The majority (68 per cent) of suspended sentences handed down for robbery offences in 2003–04 

related to the specific offence of armed robbery (see Appendix 1, Table 17). 

 

5.31 The most common offence among those accounting for the 57 suspended sentences handed down for 

sexual offences (other than rape offences) was commission of an indecent act with a child under 16 (14 

per cent): see Appendix 1, Table 17. 

Wholly versus partially suspended sentences for person offences 

5.32 Between 1999–2000 and 2003–04, the higher courts have increasingly tended to wholly (rather than 

partially) suspend imprisonment terms for defendants proven guilty of ‘person’ offences (see Figure 30). 

During this time, the proportion of wholly suspended sentences increased from 66 per cent to 77 per 

cent, whereas the proportion of partially suspended sentences decreased from 33 per cent to 21 per 

cent (see Figure 30). 
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Figure 30:  Person offences group: Suspended sentences, by suspension type, 1999–2000 to 2003–04 

(Higher Courts) 
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DRUG OFFENCES 
5.33 The ‘drug’ offences group comprises two offence categories, namely cultivation, manufacture and 

trafficking a drug of dependence, and possession and use of a drug of dependence. In 2003–04, 131 

imprisonment terms were suspended for defendants proven guilty of drug offences, the majority of which 

(98 per cent) related to offences in the cultivation, manufacture and trafficking category (see Figure 31, 

and also Appendix 1, Table 18). 

Figure 31:  Drug offences group: Suspended sentences, by offence category, 2003–04 (Higher Courts) 
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5.34 In 2003–04, 128 suspended sentences were given for the drug offences involving cultivation, 

manufacture and trafficking. Fifty-six per cent of these were for traffic in a drug of dependence (see Figure 

32, and also Appendix 1, Table 18). 
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Figure 32:  Cultivation, manufacture and trafficking offences category: Suspended sentences, by offence 

description, 2003–04 (Higher Courts) 

0% 10% 20% 30% 40% 50% 60%

Cultivating a narcotic
plant-commercial quantity

Cultivating a narcotic
plant

Traff icking in a drug of
dependence

Proportion

 

Wholly versus partially suspended sentences for drug offences 

5.35 Since 1999–2000, the higher courts have increasingly tended to wholly suspend imprisonment terms for 

defendants proven guilty of drug offences (see Figure 33). Over this time, the proportion of wholly 

suspended imprisonment terms increased from 59 per cent to 78 per cent, whereas the proportion of 

partially suspended imprisonment terms decreased from 33 per cent to 20 per cent (see also Appendix 

1, Table 14). 

Figure 33:  Drug offences group: Suspended sentences, by suspension type, 1999–2000 to 2003–04 (Higher 

Courts) 
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OTHER OFFENCES 
5.36 The ‘other’ offences group comprises seven offence categories, including behaviour in a public place, 

deception, harassment, justice procedure, other offences, traffic offences, and weapons and explosives.  

 

5.37 In 2003–04, 20 imprisonment terms were suspended for defendants guilty of offences in the ‘other’ 

offences group (see Figure 34). The majority of the suspensions (75 per cent) related to defendants 

guilty of blackmail (40 per cent) and assisting an offender (33 per cent): see also Appendix 1, Table 19. 
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Figure 34:  Other offences group: Suspended sentences, by offence category, 2003–04 (Higher Courts) 
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Gender and Age of Defendants Receiving Suspended Sentences 

DEFENDANT GENDER 
5.38 On average, between 1999–2000 and 2003–04, men accounted for 85 per cent of all suspended 

sentences handed down by the higher courts (see Figure 35, and also Appendix 1, Table 20). 

Figure 35:  Suspended sentences, by defendant gender, 1999–2000 to 2003–04 (Higher Courts) 
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DEFENDANT AGE AT TIME OF SENTENCE 
5.39 In 2003–04, the majority (38 per cent) of defendants whose imprisonment term was suspended by the 

higher courts were aged between 20 and 29 years at the time of sentencing (see Figure 36, and also 

Appendix 1, Table 21). 

 

5.40 The second most common age group of defendants whose imprisonment term was suspended was 30 to 

39 years (27 per cent), followed by 40 to 49 years (20 per cent). Defendants aged 50 years and over 

accounted for 11 per cent of suspended imprisonment terms, and defendants aged 19 years and under 

accounted for 4 per cent. 
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Figure 36:  Suspended sentences, by defendant age at time of sentence, 2003–04 (Higher Courts) 
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5.41 Between 1999–2000 and 2002–03, there were changes in the age distribution of defendants who 

received a suspended imprisonment terms. Figure 37 shows a: 

• Decline in defendants aged 20 to 29 years (down from 45 per cent to 38 per cent of all suspended 

sentences); 

• Increase in defendants aged 30 to 39 years (up from 23 per cent to 27 per cent); and 

• Increase in defendants aged 40 to 49 years (up from 14 per cent to 20 per cent). 

 

Figure 37:  Suspended sentences, by defendant age at time of sentence, 1999–2000 to 2003–04 (Higher 

Courts) 
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5.42 Women who receive a suspended sentence in the higher courts are, on average, younger than their male 

counterparts. Between 1999–2000 and 2003–04, the average age of women who had their 

imprisonment term suspended was 33 years, while for men, it was 34 years.  
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Magistrates’ Court 

Long-term Penalty Distribution 

5.43 Despite the reintroduction and widespread use of suspended sentences in the Magistrates’ Court, the 

proportion of defendants sentenced to immediate imprisonment has continued to increase since 1990 

(see Figure 38 below). In 1990, 5 per cent of defendants convicted in the Magistrates’ Court were 

sentenced to imprisonment; by 2004 imprisonment rates increased to 7 per cent. In 1990, suspended 

sentences accounted for 4 per cent of defendants proven guilty and in 2004 this increased to 7 per cent.  

 

5.44 If we assume that all of the wholly suspended sentences diverted defendants who would otherwise have 

received a gaol term, the combined proportion of defendants sentenced to terms of imprisonment in 

2004 would have risen to 13 per cent. 

 

5.45 However, it is unlikely that this 13 per cent figure results solely from more punitive sentencing patterns in 

the Magistrates’ Court. A more plausible explanation is that the Magistrates’ Court is using suspended 

sentences as an alternative to non-custodial penalties. 

 

5.46 In 1981, ‘other’ sentences accounted for 46 per cent of defendants sentenced in the Magistrates’ Court. 

Sentence types in this group include intensive correction orders, drug treatment orders, bond, diversion 

and monetary fines.  

 

5.47 Following the reintroduction of suspended sentences, the proportion of defendants sentenced to ‘other’ 

penalties exhibited a strong downward trend, falling to 22 per cent in 2004. However, the fall in ‘other’ 

penalties cannot be attributed solely to the increased use of suspended sentences. The proportion of 

defendants attracting community-based orders and fines also increased over this period (up from 46 per 

cent to 65 per cent). 

 

5.48 Notwithstanding the increased use of community-based orders and fines, the increase in suspended 

sentences coincides with the decrease in the use of ‘other’ penalties. Therefore, the greater use of 

suspended sentences reflects, to some degree, the court’s use of suspended sentences as an 

alternative to non-custodial sentences. 

 

5.49 Net-widening occurs when offenders who otherwise would have been sentenced to a non-custodial 

penalty receive a suspended sentence. For a discussion of net-widening, see [7.31]–[7.41]. In the final 

report, the Council will further investigate the extent to which this increase in suspended sentences can 

be attributed to net-widening. 
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Figure 38:  Sentence distribution, 1990–2004 (Magistrates’ Court) 
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Source: Court Services, Department of Justice (unpublished) 

 

Frequency of Suspended Sentences of Imprisonment 

5.50 In 2003–04, the Magistrates’ Court of Victoria suspended 3,316 imprisonment terms226 and the majority 

(88 per cent) were suspended in full (see Figure 39, and also Appendix 2, Table 22).  

 
 

225
 To compare long-term sentence distributions of the Magistrates’ Court, time series sentencing data were 

obtained from the Department of Justice. Long-term sentencing data had been classified according to the 

principal sentence, as opposed to principal offence data, which are used for the detailed analysis contained in 

this report. As a result, a greater number of suspended sentences have been recorded. Despite differences in 

the counting rules, the information presented accurately compares the long term distribution of penalties 

handed down in the Magistrates’ Court. 

  Prior to 1997, Department of Justice sentencing statistics for the Magistrates’ Court included licence 

suspension or disqualification as a sentencing outcome. These penalties were included in the ‘other’ group 

during this period. This explains the decrease in the proportion of penalties constituted by the ‘other’ group 

from 1997. The further marked decrease in 2002–03 represents the classification changes whereby many of 

the previously ‘unknown’ outcomes were included in the ‘fine’ category. The relative increase in ‘other’ in 2004 

figures represents the introduction of the new ‘adjourned for diversion plan’ classification. ‘Other’ includes 

adjourned undertakings throughout the time series represented in the chart. 

226
 The number of suspended sentences is based on a count of defendants who received a partially or wholly 

suspended sentence for the principal offence for which they were convicted. Please refer to explanatory notes 

for further details. 
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Figure 39:  Suspended sentences, by suspension type, 2003–04 (Magistrates’ Court) 
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5.51 The 2,912 wholly suspended imprisonment terms represented 4 per cent of all defendants proven guilty. 

Imprisonment terms were partially suspended for 404 defendants, or 1 per cent of all defendants proven 

guilty.227 (see Figure 39) 

 

 

5.52 Since 1999–2000, suspended sentences have become a more common sentencing option in the 

Magistrates’ Court. Between 1999–2000 and 2003–04, the number of imprisonment terms wholly and 

partially suspended by the Magistrates’ Court increased by 46 per cent (up from 2,279 to 3,316), 

whereas the number of defendants proven guilty over this period increased by 2 per cent (up from 

71,167 to 72,878). As Figure 40 depicts, the proportion of all defendants to receive a suspended gaol 

term for their major charge (i.e. principal offence) increased from 3% to 5% between 1999-2000 and 

2003-04.  

Figure 40:  Number of guilty defendants and proportion receiving suspended sentences, 1999–2000 to 2003–

04 (Magistrates’ Court) 
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5.53 Table 10 illustrates the relative distribution of different sentencing options in the Magistrates’ Court for 

sentences passed between 1999-2000 and 2003-04. During this period, the Magistrates’ Court has 

been less likely to impose immediate imprisonment terms; suspended sentences and fines have become 

increasingly common. 

 
 

227
 Number of defendants proven guilty sourced from ABS, Criminal Courts Australia 2003–04 (cat. 4513.0), Table 1. 
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5.54 Between 1999–2000 and 2003–04, based on a count of principal sentences: 

• The proportion of defendants sentenced to immediate imprisonment decreased from 9 per cent to 8 

per cent. 

• The proportion sentenced to wholly suspended imprisonment terms increased from 6 per cent to 7 

per cent. 

• The proportion who received monetary fines increased from 48 per cent to 57 per cent. 

Table 10: Sentences handed down, by sentence type, 1999–2000 to 2003–04 (Magistrates’ Court) 

Sentence type 1999–2000 2000–01 2001–02 2002–03 2003–04 

 Proportion 

Fine 48% 46% 58% 60% 57% 

Adjourned undertaking 15% 16% 15% 12% 11% 

Other 16% 16% 4% 4% 11% 

Imprisonment 7% 8% 8% 8% 7% 

CBO 7% 8% 8% 8% 7% 

Wholly suspended sentence 6% 7% 6% 7% 7% 

Total 100% 100% 100% 100% 100% 

Source: Court Services, Department of Justice (unpublished)  

Refer to fn. 225 for counting rules.  

 

Wholly versus Partially Suspended Sentences 

5.55 The 46 per cent increase in the number of imprisonment terms suspended between 1999–2000 and 

2003–04 was driven by growth in the number of wholly suspended imprisonment terms (see Figure 41, 

and also Appendix 2, Table 22). Between 1999–2000 and 2003–04: 

• The number of wholly suspended sentences increased by 53 per cent (up from 1,905 to 2,912), and 

• The number of partially suspended sentences increased by 8 per cent (up from 374 to 404). 

Figure 41:  Suspended sentences (number), by suspension type, 1999–2000 to 2003–04 (Magistrates’ Court) 
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5.56 Figure 42 shows that snce 1999–2000, the Magistrates’ Court has increasingly ordered full suspension 

of the gaol term set, rather than partially suspending the sentence of imprisonment (see also Appendix 

2, Table 22) 

• In 1999–2000, 84 per cent of all imprisonment terms suspended were suspended in full. 

• Between 2000–01 and 2003–04, the proportion of imprisonment terms wholly suspended increased 

to approximately 88 per cent and has remained at this level. 

Figure 42:  Suspended sentences (proportion), by suspension type, 1999–2000 to 2003–04 (Magistrates’ 

Court) 
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Suspension and Imprisonment Lengths 

5.57 Figure 43 shows that the Magistrates’ Court is more likely to wholly suspend shorter rather than longer 

imprisonment terms. The shorter the period of imprisonment handed down, the more likely it is that the 

imprisonment term will be suspended in full. The longer the period of imprisonment, the more likely it is 

that the imprisonment term will be suspended in part. 

Figure 43:  Wholly and partially suspended sentences (proportion), by length of original imprisonment term, 

2003–04 (Magistrates’ Court) 
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5.58 Of the wholly suspended imprisonment terms handed down between 1999–2000 and 2003–04, 

• The original imprisonment period suspended by the court in full ranged from one day to two years, 

with an average of three months; 

• Operational periods ranged from one day to two years, with an average of 14 months; 
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• The average imprisonment period suspended in full decreased slightly by 1 per cent (down from 

three months to 2.98 months). 

 

5.59 Of the partially suspended imprisonment terms handed down between 1999–2000 and 2003–04, 

• The original imprisonment period suspended by the court in part ranged from seven days to two 

years, with an average of 6.2 months; 

• Operational periods ranged from 12 days to two years, with an average of 17 months; 

• Imprisonment periods served ranged from one day to 18 months, with an average time served of 2.6 

months; 

• The average imprisonment period partially suspended by the court increased slightly by 5 per cent 

(up from six months to 6.2 months). 

 

Offences Likely to Attract a Suspended Sentence of Imprisonment 

TOP 20 OFFENCES 
5.60 In 2003–04, twenty offences accounted for the majority (77 per cent) of suspended imprisonment terms 

handed down by the Magistrates’ Court as Figure 44 demonstrates. The two offences for which a 

suspended sentence was the most common outcome in the Magistrates’ Court in 2003–04 were driving 

while disqualified and driving while authorisation suspended.  

 

5.61 The Road Safety Act 1986 provides mandatory minimum penalties for second or subsequent offences for 

certain driving offences. Under section 30 of the Act a court must sentence a person convicted of driving 

while under suspension, or during a period of disqualification, to a minimum of one month imprisonment 

for a second or subsequent, offence. It is suspected that the high proportion of suspended sentences for 

these two offences is a direct result of this requirement to impose a period of imprisonment. By 

sentencing an offender to a term of imprisonment, but making an order to suspend, a court can achieve 

the same result as a non-custodial sentence—allowing an offender to remain in the community—while 

complying with the legislative requirement to impose a prison term. In the final report, the Council will 

further explore the relationship between mandatory imprisonment for these offences and the use of 

suspended sentences in the Magistrates’ Court. 
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Figure 44:  Twenty most common offences attracting a suspended sentence, 2003–04 (Magistrates’ Court) 
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OFFENCE GROUPS 
5.62 In 2003–04, 3,316 suspended sentences were handed down by the Magistrates’ Court. Of these, more 

imprisonment terms were suspended for defendants proven guilty of ‘property’ offences than for any 

other offence group (40 per cent of all suspended sentences): see Figure 45, and also Appendix 2, Table 

23. This was followed by defendants proven guilty of ‘other’ offences (which includes driving while 

disqualified and driving while authorisation suspended) (39 per cent), ‘person’ offences (12 per cent), 

and ‘drug’ offences (9 per cent) (see Figure 45). 
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Figure 45:  Suspended sentences (proportion), by offence group, 2003–04 (Magistrates’ Court) 
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5.63 Figure 46 charts the proportion of suspended sentences across the four offence groups between 1999-–

2000 to 2003–04. Over this period, defendants proven guilty of ‘other’ offences and ‘person’ offences 

have become more likely to attract a suspended gaol term (see also Appendix 2, Table 23). Between 

1999–2000 and 2003–04: 

• Defendants proven guilty of ‘other’ offences accounted for an increasing proportion of all suspended 

sentences (up from 31 per cent to 39 per cent). 

• Defendants proven guilty of ‘person’ offences accounted for an increasing proportion of all 

suspended sentences (up from 9 per cent to 12 per cent). 

• Defendants proven guilty of ‘property’ offences accounted for a declining proportion of all suspended 

sentences (down from 49 per cent to 40 per cent). 

• Defendants proven guilty of ‘dru’g offences accounted for a declining proportion of all suspended 

sentences (down from 11 per cent to 9 per cent). 

Figure 46:  Suspended sentences (proportion), by offence group, 1999–2000 to 2003–04 (Magistrates’ Court) 

0%

10%

20%

30%

40%

50%

60%

1999/00 2000/01 2001/02 2002/03 2003/04

Year

Pr
op

or
tio

n

Property Other Person Drug
 

 

5.64 Figure 47 shows that the 53 per cent increase in wholly suspended imprisonment terms between 1999-

2000 to 2003-04 is reflected in increases across all four offence groups (see also Appendix 2, Table 

24). During this time: 

• The number of wholly suspended sentences for defendants proven guilty of ‘other’ offences 

increased by 87 per cent (up from 643 to 1,200). 
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• The number of wholly suspended sentences for ‘property’ offences increased by 26 per cent (up from 

901 to 1,138). 

• The number of wholly suspended sentences for defendants proven guilty of ‘person’ offences 

increased by 98 per cent (up from 166 to 329). 

• The number of wholly suspended sentences for ‘drug’ offences increased by 26 per cent (up from 

195 to 245). 

Figure 47:  Wholly suspended sentences, by offence group, 1999–2000 to 2003–04 (Magistrates’ Court) 
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5.65 Figure 48 charts the number of partially suspended sentences across the four offence groups. Between 

1999–2000 and 2003–04, the number of partially suspended sentences increased by 8 per cent (up 

from 374 to 404). This growth can be attributed to increases in partially suspended sentences for 

defendants guilty of ‘person’ offences (increase of 15 per cent) and ‘other’ offences (increase of 52 per 

cent): see also Appendix 2, Table 25. 

 

5.66 Despite the overall increase in partially suspended sentences, the number of partially suspended 

imprisonment terms for ‘property’ offences and ‘drug’ offences has declined in recent years. Between 

1999–2000 and 2003–04: 

• The number of partially suspended imprisonment terms handed down to defendants found guilty of 

‘property’ offences fell by 7 per cent (down from 209 to 195). 

• The number of partially suspended terms for ‘drug’ offences declined between 1999–2000 and 

2002–03, and then returned to 1999–2000 levels. 
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Figure 48:  Partially suspended sentences, by offence group, 1999–2000 to 2003–04 
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PROPERTY OFFENCES 
5.67 The ‘property’ offences group comprises six offence categories: theft, burglary, deception, handling 

stolen goods, property damage and arson. 

 

5.68 In 2003–04, three offence categories accounted for 88 per cent of all suspended sentences handed 

down for ‘property’ offences (see Figure 49, and also Appendix 2, Table 26). These were theft (54 per 

cent), burglary (24 per cent) and deception (9 per cent). 

Figure 49:  Property offences group: Suspended sentences, by offence category, 2003–04 (Magistrates’ Court) 
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5.69 Figure 50 shows that, out of the 722 suspended sentences for theft offences in 2003-04, 44 per cent 

were for the offence of ‘theft’ from a shop. Out of the 325 imprisonment terms suspended for 

defendants guilty of offences in the burglary category, 86 per cent were for the specific offence of 

burglary. (see also Appendix 2, Table 27) 
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Figure 50:  Theft offences category: Suspended sentences, by offence description, 2003–04 (Magistrates’ 

Court) 
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Wholly versus partially suspended sentences for property offences 

5.70 Between 1999–2000 and 2003–04, the Magistrates’ Court exhibited a trend towards wholly as opposed 

to partially suspended imprisonment terms for defendants found guilty of ‘property’ offences. Over this 

period, the proportion of imprisonment terms wholly suspended increased from 81 per cent to 85 per 

cent, and the proportion of imprisonment terms partially suspended decreased from 19 per cent to 15 

per cent (see Appendix 2, Tables 24 and 25). 

 

OTHER OFFENCES 
5.71 The ‘other’ offences group comprises eight offence categories: behaviour in public, going equipped to 

steal, harassment, justice procedure, other, regulated public order, traffic (including driving while 

disqualified and driving while authorisation suspended), and weapons/explosives. 

 

5.72 In 2003–04, 1,308 suspended sentences were handed down to defendants found guilty of offences in 

the ‘other’ offences group. Of these, two offence categories accounted for 90 per cent of all suspended 

sentences handed down for offences in this group (see Figure 51, and also Appendix 2, Table 28). These 

were traffic offences (81 per cent) and justice procedure offences (9 per cent). 

Figure 51:  Other offences group: Suspended sentences, by offence category, 2003–04 (Magistrates’ Court) 
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5.73 In 2003–04, the most common offences accounting for the 1,055 suspended sentences handed down 

for traffic offences were driving while disqualified (45 per cent) and driving while authorisation suspended 

(39 per cent): see Figure 52, and also Appendix 2, Table 29. 

Figure 52:  Traffic offences category: Suspended sentences, by offence description, 2003–04 (Magistrates’ 

Court) 
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5.74 In 2003–04, the most common offence accounting for the 115 suspended sentences for justice 

procedure offences was breach of intervention order (80 per cent): see Appendix 2, Table 29. 

Wholly versus partially suspended sentences for other offences 

5.75 Since 1999–2000, the Magistrates’ Court has exhibited a trend towards wholly suspending 

imprisonment terms for defendants guilty of ‘other’ offences (see Appendix 2, Tables 24 and 25). Over 

this period, the proportion of imprisonment terms wholly suspended increased from 90 per cent to 92 

per cent, and the proportion of imprisonment terms partially suspended decreased from 10 per cent to 8 

per cent. 

PERSON OFFENCES  
5.76 The ‘person’ offences group comprises three offence categories: assault, sexual offences (other than 

rape) and robbery. 

 

5.77 Figure 53 shows that in 2003–04, two offence categories accounted for 94 per cent of all imprisonment 

terms suspended for ‘person’ offences (see also Appendix 2, Table 30). These were assault (84 per 

cent) and sexual offences (other than rape) (10 per cent). 

Figure 53:  Person offences group: Suspended sentences, by offence category, 2003–04 (Magistrates’ Court) 
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5.78 In 2003–04, the most common offences accounting for the 319 suspended sentences handed down for 

assault offences were recklessly causing injury (23 per cent) and intentionally causing injury (18 per 

cent): see Appendix 2, Table 31. 

Wholly versus partially suspended sentences for person offences 

5.79 Between 1999–2000 and 2003–04, the Magistrates’ Court tended increasingly to impose wholly rather 

than partially suspended imprisonment terms for defendants found guilty of ‘person’ offences. Over this 

period, the proportion of imprisonment terms wholly suspended increased from 78 per cent to 86 per 

cent and the proportion of partially suspended sentences decreased from 22 per cent to 14 per cent: 

see Appendix 2, Tables 24 and 25). 

 

DRUG OFFENCES 
5.80 The ‘drug’ offences group comprises two offence categories: cultivation, manufacture and trafficking a 

drug of dependence, and possession and use of a drug of dependence. In 2003–04, 293 suspended 

sentences were given for offences in this category and the majority (85 per cent or 249) related to 

offences in the category of cultivation, manufacture and trafficking (see Appendix 2, Table 32). 

 

5.81 In 2003–04, the most common offences accounting for the 249 suspended sentences handed down for 

offences within the cultivation, manufacture and trafficking category were trafficking cannabis (36 per 

cent) and trafficking heroin (24 per cent): see Appendix 2, Table 32. 

Wholly versus partially suspended sentences for drug offences 

5.82 Since 1999–2000, the Magistrates’ Court has tended to impose wholly rather than partially suspended 

imprisonment terms for defendants found guilty of ‘drug’ offences. Over this period, the proportion of 

wholly suspended sentences increased from 80 per cent to 84 per cent and the proportion of partially 

suspended sentences decreased from 20 per cent to 16 per cent: see Appendix 2, Tables 24 and 25. 

 

Gender and Age of Defendants Receiving Suspended Sentences 

DEFENDANT GENDER 
5.83 Figure 54 illustrates that on average, men accounted for 85 per cent of all suspended sentences handed 

down in the Magistrates’ Court between 1999–2000 and 2003–04 (see also Appendix 2, Table 33). Over 

this period, the number of defendants receiving a suspended sentence increased by 46 per cent, while 

the proportion of men remained steady at approximately 85 per cent. 

Figure 54:  Suspended sentences (proportion), by defendant gender, 1999-2000 to 2003–04 (Magistrates’ 

Court) 
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5.84 Figure 55 shows that over the past five financial years, the Magistrates’ Court increasingly suspended 

the full gaol term, rather than partially suspending the sentence, for both male and female defendants 

(see also Appendix 2, Table 34). Since 1999–2000: 
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• The proportion of women who received a wholly suspended imprisonment term increased from 88 

per cent to 91 per cent. 

• The proportion of men who received a wholly suspended imprisonment term increased from 83 per 

cent to 87 per cent. 

Figure 55:  Partially suspended sentences as a proportion of all suspended sentences, by defendant gender, 

1999–2000 to 2003–04 (Magistrates’ Court) 
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DEFENDANT AGE AT TIME OF SENTENCE 
5.85 Between 1999–2000 and 2003–04, the average age of defendants who received a suspended 

imprisonment term was 31 years at the time of sentence. This was consistent for both men and women. 

 

5.86 Figure 56 shows that since 1999–2000, the average age of defendants sentenced to a suspended 

imprisonment term has increased. Between 1999–2000 and 2003–04: 

• The average age of women who received a suspended sentence increased from 29 to 33. 

• The average age of men who received a suspended sentence similarly increased from 29 to 32. 

Figure 56:  Suspended sentences, by gender and average age of defendants, 1999–2000 to 2003–04 

(Magistrates’ Court) 
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5.87 In 2003–04, the most common age bracket for defendants who received a suspended imprisonment 

term was 20–29 years of age at the time of sentence (43 per cent): see Appendix 2, Table 14 and Figure 

57. The second most common age bracket was 30–39 years (33 per cent), followed by 40–49 years 

(14 per cent): see Figure 57; Appendix 2, Table 35. 
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Figure 57:  Suspended sentences, by defendant age group, 2003–04 (Magistrates’ Court) 
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5.88 Figure 58 shows that since 1999–2000, the Magistrates’ Court has increasingly suspended 

imprisonment terms handed down to defendants aged 30 years and over, and has suspended fewer 

imprisonment terms for defendants aged 29 years and under (see also Appendix 2, Table 35). Between 

1999–2000 and 2003–04: 

• Defendants aged 29 years and below accounted for a declining proportion of defendants receiving 

suspended sentences (falling from 59 per cent to 47 per cent). 

• Defendants aged 30 years and above accounted for an increasing proportion of defendants receiving 

a suspended imprisonment term (up from 37 per cent to 47 per cent). 

Figure 58:  Suspended sentences, by defendant age, 1999–2000 to 2003–04 (Magistrates’ Court) 
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Conclusion 
5.89 Suspended sentences of imprisonment are used by the higher and lower Victorian criminal courts for a 

wide variety of offenders and offences. Since their reintroduction in 1986, suspended sentences have 

become an increasingly common sentencing option. The long-term data shows that the courts appear to 

be using them both to divert offenders from immediate custody and also in place of less severe 

community-based sanctions. These trends will be examined further in the Council’s final report. 
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Chapter 6: Case Studies 

Introduction 
6.1 The previous chapter explored the statistics on how suspended sentences are currently being used in the 

Magistrates’ Court, and in the County and Supreme Courts. This analysis revealed differences in the use 

of suspended sentences by the different court levels, some of which can be attributed to the differing 

seriousness of the cases heard by each court level. 

 

6.2 In this chapter, we present case studies of selected offences to illustrate how suspended sentences are 

applied in practice, as well as the factors that influenced the judge in selecting a wholly or partially 

suspended imprisonment term as the appropriate sentence in a particular case. These examples need to 

be read in context. In the higher courts in 2003–04 almost half (46 per cent) of all defendants proven 

guilty received an immediate prison term. Over the same period, 24 per cent of all defendants were 

sentenced to a wholly suspended sentence, while a further seven per cent received a partially suspended 

sentence (see further [5.12]). 

 

6.3 The case studies in this chapter are drawn almost exclusively from County Court cases. The Council is 

grateful to the County Court for providing access to its Sentencing Remarks database and for allowing the 

Council to include the information in this Discussion Paper. 

 

6.4 The Council wishes to stress that the case studies have been randomly selected and are not intended to 

represent the wide variety of factual scenarios and sentencing factors that the courts consider on a daily 

basis when sentencing offenders. The Council did not undertake an empirical analysis of every recent 

case in which a suspended sentence was the result. Rather, the aim is to provide a qualitative insight 

into how judges exercise the sentencing discretion and weigh complex competing factors in a random 

spread of particular types of offence. 

 

6.5 We also note that no case studies are presented to illustrate how suspended sentences are applied in 

the Magistrates’ Court, where the types of offences under consideration are likely to be quite different 

from those presented here. 

Property Offences 
6.6 The ‘property’ offences group accounted for the majority of gaol terms suspended by the higher courts in 

2003–04 (39 per cent, or 271 suspended sentences). 

 

Burglary 

6.7 Burglary occurs where a person enters a building or part of a building as a trespasser and intends to 

steal, commit an assault, or damage property.228 

 

6.8 A person found guilty of burglary is guilty of an indictable offence and liable to a maximum penalty of 10 

years’ imprisonment.229 

 

6.9 In 2003–04, 42 per cent or 23 defendants found guilty of burglary in the higher courts were sentenced to 

immediate imprisonment. 27 per cent of defendants (15 defendants) convicted of burglary received a 

suspended gaol term, which accounted for 2.2 per cent of all the suspended sentences handed down by 

the higher courts. 

 

 
 

228
  Crimes Act 1958 (Vic), s. 76. 

229
  Crimes Act 1958 (Vic), s. 76(3). Note that under s 109 of the Sentencing Act 1991 (Vic), offences punishable 

by a term of imprisonment (other than life) are also punishable by maximum fines set according to a fixed 

scale provided in s 109(3). 
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6.10 An important issue for sentencing courts when considering burglary is the fear and sense of unease the 

offence causes to victims. More severe sentences are imposed where homes are invaded. Factors taken 

into account when considering an appropriate sentence include the amount of money stolen, the degree 

of skill involved in planning and executing the burglary, the amount of damage caused to the premises, 

and the risk of violence or injury to householders.230 

 

CASE STUDY — Burglary — Wholly Suspended Sentence 

The defendant pleaded guilty to burglary, theft and possession of a drug of dependence. He was 

sentenced to 18 months’ imprisonment, wholly suspended for two years. 

 

The defendant used a torch, a screwdriver and a pair of socks to break into premises while the victims 

were away. The defendant stole a large quantity of property and returned two weeks later (while the 

victims were still away) and stole some more. The defendant used the proceeds to feed a drug habit. 

The defendant had a number of prior convictions relating to offences of dishonesty and drugs. 

 

While waiting for the trial of these offences, the defendant was in gaol for the sexual assault of his 

partner. The defendant had a serious drug problem. During his time in custody, he participated in 23 

courses ranging from drug rehabilitation to drug education. The defendant had been released on parole 

and had complied with the strict parole conditions, attended the sex offenders program and counselling 

session, and was regarded as a suitable candidate for ongoing community supervision. The defendant 

also had the support of his family, who were impressed by his attempts at rehabilitation. 

 

The judge noted that the defendant’s crimes were reprehensible—they involved the invasion of a private 

home and the theft of valuable property, and they represented a threat to the victims’ privacy and 

security. These offences cause psychological and emotional trauma for victims. The sentencing judge 

indicated that such offences must be justly punished and that other burglars and thieves must be 

discouraged. The defendant was also a target for specific deterrence, given his prior convictions for 

offences involving dishonesty. 

 

The sentencing judge decided to give the defendant a suspended sentence because of the defendant’s 

good progress with rehabilitation while in custody and on parole, and to encourage him to continue that 

rehabilitation. 

 

Aggravated Burglary 

6.11 A person commits the offence of aggravated burglary if he or she commits a burglary and in addition: 

• has with him or her a weapon; or 

• enters the property knowing, or being reckless about whether, a person is present. 

 

6.12 A person found guilty of aggravated burglary is guilty of an indictable offence and subject to a maximum 

penalty of 25 years’ imprisonment.231 

 

6.13 In 2003–04, 42 per cent or 73 defendants found guilty of aggravated burglary in the higher courts were 

sentenced to immediate imprisonment. 40 per cent of defendants (69 defendants) found guilty of this 

offence received a suspended sentence. This accounted for 10 per cent of all suspended sentences 

handed down by the higher courts. 

 

 
 

230
  Fox and Freiberg (2nd ed, 1999), above n 9, 974. 

231
  Crimes Act 1958 (Vic), s. 77(2). 
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CASE STUDY — Aggravated Burglary — Wholly Suspended Sentence 

This case involved three offenders, one of whom had already been dealt with as a youth in other 

proceedings. The defendants pleaded guilty to aggravated burglary and recklessly causing injury.  

 

Defendant 1 was sentenced to two years’ imprisonment, wholly suspended for two years, and Defendant 

2 was sentenced to two years and six months, wholly suspended for three years. 

 

The defendants wanted the victim to return a motor vehicle, conservatively valued at $40, to its owner, 

who was their relative. The defendants had been drinking. They demanded that the victim return the car, 

forced their way into the victim’s home and punched and kicked the victim. The victim suffered a sore 

head and bruising. 

 

Sentencing factors relevant to Defendant 1 included the following: 

• He was supporting his partner and five children; 

• He was a full-time carer for his mother, who was dying of cancer; 

• He had a good work history as a chef;  

• He had no prior history of assault charges. 

 

Sentencing factors relevant to Defendant 2 included the following: 

• He was supporting his partner and two children; 

• As a result of a motor vehicle accident he had been left with brain damage and was on an invalid 

pension; 

• He had a number of prior convictions for serious offences (assault, firearm possession, burglary, 

intentionally causing serious injury). 

 

The sentencing judge noted that it was incomprehensible that this offence had been committed over a 

$40 car. The sentencing judge took into account that the defendants intended to take the law into their 

own hands in order to obtain compensation for the car. The more serious crime in the particular 

circumstances was the assault of the victim in his own home. 

 

It was noted that Defendant 1 played an active role in the assaults, and that Defendant 2 did not carry 

out the violence but was nonetheless ‘part and parcel of the assaults’. Defendant 2 received a higher 

sentence because of his many prior convictions for serious offences. 

 

CASE STUDY — Aggravated Burglary — Wholly Suspended Sentence 

The defendant pleaded guilty to aggravated burglary and recklessly causing injury and was sentenced to 

eight months’ imprisonment, wholly suspended for 12 months. 

 

The child of a person known to the defendant told the defendant that she couldn’t return home because 

she feared that her mother’s boyfriend would sexually abuse her. The defendant was concerned about 

the child’s allegation and believed it to be true (as a child, she herself had suffered sexual abuse). The 

defendant went with three others to get the boyfriend out of the house. He was found asleep, and was 

woken up and punched in the face. The defendant stood in the hallway watching. The victim escaped, 

having suffered bruises, scratches and lacerations to his lip, requiring stitches. 

 

The sentencing judge indicated that it was inappropriate for the defendant and her friends to take the 

law into their own hands. The defendant had no prior convictions for offences involving violence. 

 

The defendant pleaded guilty and showed true remorse for her actions. The defendant was caring for her 21-

month-old daughter but was subject to supervision because she had alcohol problems. She was complying 

with the conditions imposed on her concerning the care of her child, and was attending regular counselling. 

 

The judge noted that the defendant had good prospects of rehabilitation and that she was a minor 

player in the criminal conduct. The defendant’s female co-offender had already been sentenced and it 

was necessary to consider parity with the sentence given to her. The two male offenders had 

disappeared. The delay in the matter coming on for trial was not the defendant’s fault and was taken 

into account as a mitigating factor. 
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Obtaining a Financial Advantage by Deception 

6.14 A person commits the offence of obtaining a financial advantage by deception where he or she obtains a 

financial advantage as a result of dishonestly deceiving another person. 

 

6.15 The maximum penalty for this offence is 10 years’ imprisonment.232 

 

6.16 In 2003–04, 31 per cent or 17 defendants found guilty of obtaining a financial advantage by deception in 

the higher courts were sentenced to immediate imprisonment. 46 per cent of defendants (25 

defendants) found guilty of this offence received a suspended sentence. This accounted for 3.6 per cent 

of all suspended sentences handed down by the higher courts. 

 

CASE STUDY — Obtaining a Financial Advantage by Deception —  Wholly Suspended Sentence 

The defendant pleaded guilty to obtaining a financial advantage by deception. He was sentenced to 15 

months’ imprisonment wholly suspended for two years. 

 

The defendant falsely obtained a home loan from a bank for the amount of $297,000 by providing a 

false application. While the defendant was not the architect of the plan and did not prepare any of the 

false documents, he was nonetheless one of the beneficiaries. 

 

While working as a plasterer, the defendant negotiated with the owner to buy the house for $260,000. 

Another person agreed to obtain an extra $20,000 loan for the defendant in exchange for payment of 

$20,000 for filling out the required paperwork. 

 

A number of false documents were given to the bank as evidencing the defendant’s regular income and 

assets. Prices provided to the bank on the contract of sale were also false. 

 

The loan application was approved. At settlement the defendant received an additional $20,000, which 

he used to purchase a fish and chips shop. The defendant planned to live in the back of the shop, and 

rent out the mortgaged house. The defendant was unable to make the loan repayments and the property 

was sold for $273,500. The fish and chips shop burned down. 

 

The defendant had two disabled children. He stayed home for about five years to look after his mother, 

but when she died the defendant’s younger brother inherited the property. The sentencing judge 

accepted that at the time of the deception, the defendant was desperate to own a home of his own and 

turned a blind eye to the dishonesty involved. The defendant’s literacy level was not high. 

 

The defendant had a number of prior convictions for dishonesty offences. 

 

The sentencing judge took into account specific and general deterrence. It was decided that a 

suspended sentence was appropriate, taking into account the fact that the defendant was not the 

architect of the plan, his situation at the time of the offences and his desire to find housing. 

 

 

 
 

232
  Crimes Act 1958 (Vic), s. 82. 
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CASE STUDY — Obtaining a Financial Advantage by Deception — Partly Suspended Sentence 

The defendant pleaded guilty to obtaining a financial advantage by deception. The defendant was 

sentenced to 18 months’ imprisonment with 10 months suspended for a period of three years. 

 

The defendant applied for a home loan of $232,000 over the Internet. In support of the application the 

defendant created two false documents relating to his wife’s employment, indicating that she worked for 

a company which did not exist and that she earned a salary of $68,000. When a bank officer was 

checking the details the defendant pretended to be a payroll officer and confirmed them. In reality the 

defendant was refinancing an existing loan and prior to the detection of these charges the house was 

sold and the money repaid in full. 

 

The sentencing judge indicated that the defendant’s action was premeditated and his moral culpability 

was high. While the defendant pleaded guilty at the earliest opportunity, he had dozens of prior 

convictions for dishonesty offences. During the past 12 months the defendant had been placed on a 

community-based order for similar but more minor offences, and he had only worked for 20 of the 150 

hours specified in the order. He had also made very little of the restitution which he had promised. This 

left the sentencing judge with some uncertainty as to the whether the defendant’s claimed reformation 

was genuine. 

 

The defendant had over the years attempted to conduct a number of businesses, but these all failed. 

When his businesses failed the defendant resorted to dishonesty offences. The defendant also had a 

very extravagant lifestyle, and these offences helped to support that lifestyle. The defendant indicated in 

evidence that he had changed his habits. However, the sentencing judge noted that the defendant 

needed to do more than this: he needed to show that when he found himself in financial difficulty he 

would not resort to crime. It was also noted that the defendant had no choice but to change his lifestyle 

because he was bankrupt. 

 

While custody was a last resort, the sentencing judge noted that on three occasions in the past the 

defendant had been offered the benefit of a suspended sentence, and while not in breach, the 

defendant did not appear to have learned from his mistakes. This left the sentencing judge with little 

option but to impose a custodial sentence on the defendant. In giving the defendant a partially 

suspended sentence, the sentencing judge took into account that the defendant had three children who 

required support, as well as the shame and other difficulties he would experience as a result of being 

held in custody.  

 

Theft 

6.17 Theft involves the dishonest appropriation of property belonging to another person with the intention of 

permanently depriving that person of that property.233 Theft is punishable by a maximum penalty of 10 

years’ imprisonment.234 

 

6.18 In 2003–04, 42 per cent or 48 defendants found guilty of theft in the higher courts received a suspended 

gaol term. This accounted for 7 per cent of all suspended sentences handed down by the higher courts. 

40 per cent of defendants (46 defendants) sentenced for theft in the higher courts received immediate 

imprisonment. 

 

 
 

233
  Crimes Act 1958 (Vic), s. 72. 

234
  Crimes Act 1958 (Vic), s. 74(1). 
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CASE STUDY — Theft — Partly Suspended Sentence 

The defendant pleaded guilty to theft and entering a casino when he was subject to an order excluding 

him from that venue. The defendant was sentenced to 18 months’ imprisonment, with six months 

suspended for three years. The defendant had prior convictions for theft and assault. 

 

While working as the manager of a shop the defendant stole cash on 58 occasions, totalling 

approximately $100,000. When the defendant was told that an audit was to be undertaken, he made 

full admissions concerning his criminal conduct. The defendant admitted to the police that the money 

had been used for gambling at a casino and other venues. None of the stolen money was recovered. 

 

The defendant had an unhappy childhood and this was made worse when his father’s business venture 

failed and the family home was lost. Prior to working at the store, the defendant had received treatment 

for manic depression and appeared to have a good prognosis. 

 

The defendant had been drawn to gambling since his early teenage years. Initially, he used all of his 

wages for gambling. The defendant then obtained a loan and later began stealing. He hoped a ‘big win’ 

would enable him to repay the money. 

 

After the offences the defendant suffered another manic episode and a psychiatrist indicated that he 

would require lifelong treatment. The defendant was endeavouring to overcome his gambling problem. 

 

The judge noted that the theft which occurred constituted a breach of trust and was a serious offence. 

The defendant was given considerable responsibilities at the store. The judge stated that when a person 

in a responsible position takes advantage of an employer’s trust, courts must show their disapproval by 

the imposition of severe punishment, not only to deter the offender, but also to deter others.  

 

In partly suspending the sentence, the judge took into account the defendant’s genuine remorse, 

evidenced by his guilty pleas and co-operation with the police, as well as the strong support from his 

family (the defendant was now living at home with his mother and was attending the local mosque 

regularly). The sentencing judge considered that in these circumstances the defendant had a reasonable 

prospect of rehabilitation. 

 

Offences Against the Person 
6.19 Offences in the ‘person’ offences group accounted for 39 per cent of all gaol terms suspended by the 

higher courts in 2003–04 (266 suspended sentences). 

 

Manslaughter 

6.20 Manslaughter is the unjustifiable killing of another in circumstances which fall short of murder. A person 

who does not intend to kill, but who commits an unlawful and dangerous act resulting in another 

person’s death, will be guilty of manslaughter. A person may also be guilty of manslaughter where he or 

she intended to kill the person but has a partial defence to murder, such as self-defence. The maximum 

penalty for manslaughter is 20 years’ imprisonment.235 

 

6.21 In the higher courts in 2003–04, most defendants (83 per cent or 10 defendants) guilty of manslaughter 

were sentenced to immediate imprisonment and 17 per cent (2 defendants) attracted a suspended gaol 

term. Of all suspended sentences handed down in the higher courts, only 0.3 per cent were for 

manslaughter.  

 

6.22 It is highly unusual for a person convicted of manslaughter to receive a suspended sentence in Victoria. 

Cases attracting a suspended sentence for manslaughter in the past five years have included: 

• a man who stabbed his daughter with a screwdriver during a ferocious attack by his daughter on his 

wife;
236 

• a man who killed his son during an argument by striking blows to his neck and head region;237 

 
 

235
  Crimes Act 1958 (Vic), s. 5. 

236
  R v Stavreski (2004) 145 A Crim R 44.  
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• an elderly man who killed his wife as part of a suicide pact;238 

• a woman who killed her husband because he had subjected her to physical (including sexual) and 

psychological abuse 13 years earlier.239 

 

CASE STUDY — Manslaughter — Wholly Suspended Sentence 

The defendant pleaded guilty to one charge of manslaughter by an unlawful and dangerous act. The 

defendant was sentenced to three years’ gaol, suspended for three years. 

 

The defendant struck his 18-year-old son with his elbow in the region of the neck and head two to three 

times, causing an artery to rupture and a haemorrhage to result, leading to his son’s death. The blows 

were inflicted during an argument about the victim’s behaviour, which the defendant perceived as 

encouraging another young relative to use marijuana. Both the defendant and the victim had been 

drinking at the time. When the defendant realised his son’s condition he became greatly distressed, tried 

to revive him and sought medical assistance. 

 

The defendant migrated to Australia with his wife and youngest child in 1998. The defendant lacked the 

financial resources to bring his other two children with him, but after securing employment, eventually 

paid for his daughter and son to come. The victim was around 14 years old when the defendant left him, 

and 16 when he arrived in Australia. 

 

Prior to the incident the relationship between the defendant and his son had become strained. The 

defendant was concerned that his son was associating with groups involved with drugs and had been 

smoking marijuana. The defendant had no prior convictions either in his country of origin or in Australia. 

 

The sentencing judge held that the serious nature of the offence, involving the loss of human life, 

warranted a sentence of imprisonment, and sentenced the defendant to three years in gaol. However, the 

sentencing judge decided that the sentence should be suspended for a period of three years. 

 

Factors which influenced the sentencing judge to suspend the sentence included the following: 

• In other circumstances the blows might have been harmless. 

• No weapon was used. 

• The defendant showed instant and continuing remorse. 

• The defendant was ‘attempting to exercise parental authority, in circumstances where, on one view of 

the facts, that exercise was called for’. 

• The defendant had the respect of his employer and his local community. 

• The defendant had no previous history of violence of any kind. 

• An immediate gaol term for the defendant would have an adverse effect on his family. 

 

The sentencing judge noted the possible danger that the sentence would ‘send a false message to the 

community’ but suggested that the case was ‘exceptional’. 

 

Culpable Driving Causing Death 

6.23 The offence of culpable driving causing death is committed where an offender drives a vehicle recklessly, 

negligently, or while under the influence of alcohol and drugs, causing the death of another.240 

 

6.24 The maximum penalty for culpable driving causing death is 20 years’ imprisonment.241  

 

6.25 In 2003–04, the higher courts sentenced the majority of defendants found guilty of culpable driving 

causing death to immediate imprisonment (81 per cent or 13 defendants). 19 per cent of defendants (3 
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defendants) received a suspended gaol term, which accounted for 0.4 per cent of all suspended 

sentences handed down by the higher courts. 

 

6.26 Sentences will ordinarily be higher where the offender has been particularly irresponsible or shown a 

homicidal intention, for example, racing on public roads, disregarding warnings from passengers, or 

persistent bad driving by ignoring traffic signals or driving on the wrong side of the road. 

 

6.27 Sentences will be lower where there has been momentary inattention or poor judgment in driving. An 

offender’s alcoholism may be regarded as an ‘aggravating’ factor, particularly where an offender has a 

prior record and has had an opportunity to deal with his or her problem.
242 

 

CASE STUDY — Culpable Driving — Wholly Suspended Sentence 

The defendant pleaded guilty to a charge of culpable driving causing death. He was sentenced to two 

years and six months’ imprisonment, wholly suspended for three years.  

 

The defendant’s friend asked the defendant to drive him home in the friend’s high-powered car. The 

defendant was not used to driving such a high-powered car. It was late at night and both men were tired. 

They were talking and the defendant became distracted. His speed going downhill became dangerous. 

When he looked up, he saw there was a danger, braked and overcorrected to the left. As a result the 

vehicle moved sideways against its direction of travel. The car ran into a fence and his friend was pierced 

by a post and rail. The victim later died of these injuries. The defendant suffered fractures which kept him 

in hospital for some time. 

 

The judge found that the offence was at the lower end of the offence of culpable driving. The defendant 

suffered psychological trauma: the death of his friend, the destruction of his ambitions to continue 

studying, and the destruction of his relationship with his family. The sentencing judge indicated that 

these circumstances mitigated against the very serious offence of culpable driving. The judge found that 

justice would not be done unless mercy was extended to the defendant, having regard to the way the 

accident happened and its effect on him. In these circumstances it was considered appropriate to wholly 

suspend the sentence. 

 

CASE STUDY — Culpable Driving — Wholly Suspended Sentence 

The defendant pleaded guilty to culpable driving causing death and was sentenced to two years’ 

imprisonment, wholly suspended for three years. 

 

The defendant struck and killed a pedestrian while sending a text message on her mobile phone. She 

accepted responsibility for the tragic consequences of her actions. 

 

The defendant came from a religious, academic family and had just completed final year studies in 

dentistry at the time of the accident. Subsequently she began working as a dentist at a Melbourne 

practice, along with one day a week of voluntary work at the Royal Children’s Hospital. The defendant had 

no history of prior offences and had an excellent character. She showed genuine remorse. 

 

The defendant did not drive for some months after the accident and undertook advanced driver training. 

Rehabilitation was not a significant factor in the sentencing decision. 

 

Neither the victim’s family nor the prosecution thought the defendant should be sent to gaol. The 

sentencing judge noted that the views of the prosecution and the victim’s family do not bind the 

discretion of sentencing judge. The victim’s family wanted the tragedy to stand as a warning to others. 

 

The sentencing judge decided to suspend the sentence in light of the views expressed by the prosecution 

and the victim’s family, and on the basis that the defendant’s own conscience would deter her from re-

offending in the future. 
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Armed Robbery 

6.28 Armed robbery occurs where an offender uses force, or threatens to use force, to carry out a theft and 

has a weapon. It is sufficient if the offender is carrying the weapon—it does not need to be visible to the 

victim. 

 

6.29 A person found guilty of armed robbery is guilty of an indictable offence and liable to a maximum penalty 

of 25 years’ imprisonment.243 

 

6.30 In the higher courts in 2003–04, most defendants (71 per cent or 196 defendants) found guilty of armed 

robbery were sentenced to immediate imprisonment. 16 per cent or 43 defendants attracted a 

suspended gaol term, accounting for 6.3 per cent of all suspended sentences handed down by the higher 

courts. 

 

CASE STUDY — Armed Robbery — Wholly Suspended Sentence 

Three defendants robbed a service station, using an imitation gun and a syringe filled with blood which 

was sprayed on the victim. All defendants pleaded guilty to armed robbery. Defendant 2 also pleaded 

guilty to assault. 

 

Defendant 2 was sentenced to 18 months’ imprisonment, wholly suspended for two years.  

 

The sentencing judge held that all three defendants were equally involved in the offence even though 

Defendant 2 carried out the robbery. The other two defendants provided the transport, helped with the 

planning and encouraged Defendant 2 to carry out the robbery. The offence caused substantial distress 

and terror to the victim. 

 

Factors taken into account in imposing a suspended sentence on Defendant 2 included the following: 

• The defendant had long-standing mental problems and had recently been diagnosed with bipolar 

disorder and depression. 

• The defendant voluntarily went to the police and assisted them with their investigation of the offence. 

• He expressed remorse. 

• He did not have any prior convictions. 

• The defendant was young and greater emphasis could be placed on reform. 

 

The defendant’s illness was particularly important. The sentencing judge noted that this reduced the 

defendant’s moral culpability and affected the type of sentence which could be imposed. The sentencing 

judge noted that a term of imprisonment could have a more substantial impact on the defendant than it 

would on a person in normal health.  

 

Intentionally Causing Serious Injury 

6.31 The offence of intentionally causing serious injury involves an offender causing serious injury to another 

person, without lawful excuse and with the intention to do so.244 

 

6.32 Section 15 of the Crimes Act 1958 defines ‘injury’ as ‘unconsciousness, hysteria, pain, any substantial 

impairment of bodily function’ and ‘serious injury’ as ‘a combination of injuries’. These definitions are not 

exhaustive, allowing the seriousness of injuries to be determined on the facts of the case. 

 

6.33 Lawful excuse requires the offender to show that he or she had a lawful justification for what he or she 

did.245 For example, a person may have been acting in self-defence.A person found guilty of intentionally 

causing serious injury is guilty of an indictable offence and liable to a maximum penalty of 20 years.246 
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6.34 In 2003–04, the higher courts sentenced the majority of defendants (62 per cent) found guilty of 

intentionally causing serious injury to immediate imprisonment. Twenty-three per cent of defendants were 

sentenced to a suspended gaol term (25 defendants), accounting for 3.6 per cent of all suspended 

sentences handed down by the higher courts. 

 

CASE STUDY — Intentionally Causing Serious Injury — Wholly Suspended Sentence 

The defendant pleaded guilty to intentionally causing serious injury and aggravated burglary, and was 

sentenced to two years’ imprisonment, wholly suspended for three years. This sentence included seven 

days’ imprisonment for breach of an intervention order. 

 

The defendant entered his former matrimonial home and struck his wife with a jack handle. Approximately 

two months prior to this incident, marital problems had resulted in a separation and the defendant’s wife 

obtained an intervention order. The defendant was well aware of the intervention order and entered the 

property in breach of that order. The victim suffered psychological and physical injuries including a 

laceration to the scalp and bruising. 

 

General and specific deterrence and denunciation of the conduct engaged in by the defendant were 

significant factors in the sentencing decision. While the judge accepted that the defendant was under a 

great deal of stress and strain, this could not excuse his violent and cowardly conduct. The judge 

indicated that a custodial sentence of substantial proportion was appropriate. 

 

In deciding to impose a wholly suspended sentence on the defendant the judge considered that this 

would alleviate any anxiety suffered by the victim because the defendant would have a threat of 

imprisonment hanging over his head for the next three years. At the same time the sentencing decision 

took into account matters personal to the defendant: 

• The attack occurred at a time when the defendant was suffering significant stress. 

• The attack by the defendant was out of character. 

• The defendant did not have any prior convictions. 

• A psychologist’s report showed the defendant was unlikely to re-offend. 

• The defendant expressed genuine remorse. 

• The defendant was undertaking counselling. 
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CASE STUDY — Intentionally Causing Serious Injury — Partly Suspended Sentence 

The defendant pleaded guilty to intentionally causing serious injury, possession of cannabis and unlawful 

assault. He was sentenced to a total effective sentence of 18 months with 12 months partly suspended 

for three years.  

 

The offences occurred after the defendant and two friends had been to a nightclub. One of the 

defendant’s friends started to verbally abuse some girls. One of the girls sought assistance from male 

friends. The defendant left the scene but was persuaded by his friends to return. The defendant struck 

one of the men on the head three times with a tyre lever. The defendant’s two friends continued to kick 

and punch the victim when he was on the ground—the defendant did not participate in this. The 

defendant also pushed one of the girls to the ground. 

 

The victim suffered head and back injuries. The laceration to the victim’s skull required stitches. The 

victim temporarily suffered partial loss of sight. He suffered a broken wrist and an injury to the knuckle of 

his right hand. 

 

The most significant sentencing consideration in this case was general deterrence, as well as 

denunciation of loutish and violent behaviour. The sentencing judge described the attack on the victim as 

cowardly given that the victim was already under attack by two co-offenders. The judge considered it 

important to send a message that persons who behave in a similar manner, in particular those who 

resort to the use of weapons, must expect severe punishment when they are apprehended and brought 

before the courts. 

 

Specific deterrence was not a significant factor in the exercise of the sentencing discretion. The sentence 

was partly suspended to take into account the defendant’s good prospects of rehabilitation, as 

evidenced by the following factors: 

• The defendant co-operated with the police and provided them with information to help find his co-

offenders. 

• The defendant pleaded guilty and showed genuine remorse. 

• The offences were out of character—the defendant’s prior convictions were for driving offences. 

However, it was suggested that the defendant had difficulty controlling his anger. 

• Since committing the offences the defendant had changed his attitude. He was regularly attending a 

Health Services Program, and his new employer provided a reference indicating that he was 

trustworthy and courteous.  

 

Intentionally Causing Injury 

6.35 The offence of intentionally causing injury occurs where an offender intends to cause injury to another 

person, and does so without lawful excuse.247 The offence carries a maximum penalty of 10 years’ 

imprisonment.248 

 

6.36 In 2003–04, the higher courts sentenced 25 per cent of defendants (16 defendants) found guilty of 

intentionally causing injury to a suspended imprisonment term, which accounted for 2.3 per cent of all 

suspended sentences handed down by the higher courts. 21 per cent or 13 defendants in the higher 

courts were sentenced to immediate imprisonment for this offence. 
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CASE STUDY — Intentionally Causing Injury — Wholly Suspended Sentence 

The defendant pleaded guilty to intentionally causing injury, assault, threat to kill and damage to 

property. 

 

The defendant was sentenced to 12 months’ imprisonment, wholly suspended for three years. 

 

The defendant was unhappy about the relationship between his daughter and the victim. The defendant’s 

daughter had been doing very well at school academically. When she began seeing the victim, her school 

work deteriorated and she started smoking marijuana. The daughter decided to leave with the victim and 

jumped out of her bedroom window at 12.30 a.m. The defendant pursued his daughter and the victim. 

The defendant walked into a room where his daughter and the victim were hiding. The defendant had a 

baseball bat and he hit the victim seven or eight times with the bat. The victim received bruises and 

abrasions and a fracture of the left wrist. 

 

The defendant was frustrated as a father—he had worked hard and encouraged his children to be 

successful, and now was faced with a daughter who was no longer interested in school, having been led 

astray by her boyfriend. However, the judge found that frustration and fatherly concern were no excuse for 

acts of violence. The defendant’s behaviour was described as that of a coward and a bully. 

 

The sentencing judge indicated that there was a real need to deter others in the community from 

engaging in similar conduct and to prevent the defendant from repeating such behaviour. Personal 

deterrence was particularly important given that the defendant had appeared in the Magistrates’ Court 

earlier in the year on similar charges relating to a younger daughter. 

 

While the defendant said that he had accepted his daughter’s infatuation with the victim and that there 

was little he could do about it, the sentencing judge remained concerned to ensure that he did not repeat 

this type of behaviour. 

 

In imposing a wholly suspended sentence, the sentencing judge took into account the plea of guilty, the 

defendant’s lack of prior convictions and his previous good character. In particular, the defendant was a 

hard worker and had made a significant contribution to charitable causes, particularly in the Greek 

community.  

 

The sentencing judge made clear that if the defendant breached the suspended sentence by re-offending 

he would be ordered to serve a term of imprisonment immediately. 

 

Recklessly Causing Serious Injury  

6.37 A person commits the offence of recklessly causing serious injury when: 

• he or she causes serious injury to another person; and 

• the serious injury was caused recklessly and without lawful excuse. 

 

6.38 A person is reckless when he or she foresees the consequences of his or her actions but displays 

indifference as to whether or not those consequences occur. 

 

6.39 A person found guilty of causing serious injury recklessly is guilty of an indictable offence and liable to a 

maximum penalty of 15 years’ imprisonment.249 

 

6.40 In 2003–04, 39 per cent or 33 defendants found guilty of recklessly causing serious injury in the higher 

courts were sentenced to immediate imprisonment. 36 per cent of defendants (31 defendants) found 

guilty of this offence received a suspended sentence. This accounted for 4.5 per cent of all suspended 

sentences handed down by the higher courts. 
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CASE STUDY — Recklessly Causing Serious Injury — Wholly Suspended Sentence 

The defendant, who was aged 19 at the time of the hearing, pleaded guilty to recklessly causing serious 

injury. He was sentenced to 12 months’ imprisonment, wholly suspended for three years. 

 

The incident arose out of an altercation between the defendant and a 14-year-old boy (G). They had 

arranged to meet later and sort out their disagreement. The defendant was accompanied by 15 to 20 

young men, one of whom had an axe or hammer hidden in his jacket. G was accompanied by two friends 

but they promptly left when they realised they were outnumbered. As they were leaving they made some 

nasty remarks. There was a multiple car chase through the suburban streets, and G and his friends were 

eventually forced to stop. G’s friends were assaulted by the defendant’s friends. One of G’s friends 

received very serious injuries to his face and sinuses. These injuries were caused by an axe. The 

defendant chased G but G managed to escape without injury. 

 

The sentencing judge indicated that despite the defendant’s youth, the sentence needed to reflect both 

individual and general deterrence in order to stop the defendant and others from engaging in similar 

violent conduct in the future. 

 

In imposing a wholly suspended sentence, the sentencing judge took into account the defendant’s good 

prospects of rehabilitation. Specifically: 

• The defendant had no prior convictions. 

• Since committing the offence, the defendant had obtained employment as a tiler and had good 

references from his employer. 

• The defendant had an opportunity to pursue further education. 

• The defendant was young. 

• The defendant had strong support from his family. 

 

Affray 

6.41 Affray occurs where there is unlawful violence or a display of force by one or more persons against 

others. The unlawful violence or display of force must cause a reasonable bystander to be terrified. 

 

6.42 The maximum penalty for affray is five years’ imprisonment.250 

 

6.43 In the higher courts in 2003–04, 26 per cent or 18 defendants found guilty of affray received a 

suspended sentence, accounting for 2.6 per cent of all suspended sentences handed down by the higher 

courts. In the higher courts, 19 per cent of defendants (13 defendants) were sentenced to immediate 

imprisonment for affray. 

 

6.44 In sentencing offenders for affray, the level of violence and the scale of the affray are taken into account. 

General and personal deterrence and just punishment are also relevant sentencing considerations. A 

sentence for affray reflects the need to protect the public and the court’s disapproval of the inane 

violence in which offenders engage.
251 

 

 
 

250
  Crimes Act 1958, s. 320. 

251
  Fox and Freiberg (2nd ed, 1999), above n 9, 901–14. 



108 Suspended Sentences: Discussion Paper 

 

CASE STUDY — Affray — Partly Suspended Sentence 

The defendant pleaded guilty to affray and was sentenced to four months’ imprisonment, with two 

months suspended for 12 months. 

 

The defendant was at a party. There was tension between a group of boys, some of whom were friends 

with another boy who had been convicted of killing the defendant’s brother. The defendant consumed a 

large amount of alcohol, became aggressive and began challenging people to fight. The defendant threw 

a plastic chair over the heads of a group of people in the backyard. A general brawl broke out involving 

10 to 15 people. The defendant kicked and punched a person on the ground. The defendant was found 

outside the house on top of another boy and capsicum spray had to be used by the police. One of the 

victims suffered a blood nose, scratches and a bloodshot eye. 

 

The defendant had regularly used marijuana and was addicted to heroin. He had left school early and had 

a series of prior convictions. He was an angry and alienated young man whose anger and drug abuse 

were exacerbated by the violent death of his brother. The targets of the defendant’s conduct were friends 

of his brother’s killer. The defendant’s conduct was described as ‘self-indulgent, childish and dangerous’. 

 

The defendant had a history of criminal conduct and had received a variety of penalties. He spent 10 

weeks in gaol after being charged with armed robbery. These charges were later dropped. The period of 

imprisonment had a significant impact on the defendant. On his release, he lived with his grandmother in 

a country town where he assisted with chores, stopped using drugs, significantly reduced his 

consumption of alcohol and made an effort to improve his English. The sentencing judge indicated that 

he had experienced a distinct change and a growth in maturity. 

 

The defendant remained out of trouble while in the country town and obtained a place in engineering at 

TAFE. The defendant was subsequently gaoled for a different affray committed at an earlier time. He was 

not given a youth training order because his brother’s killer was in the Youth Training Centre. 

 

The defendant was young and rehabilitation was an important priority. The sentencing judge noted that 

the defendant’s progress with rehabilitation was commendable and remarkable. It was also noted that 

the defendant had already been denied the opportunity of a youth training order and was serving a 

sentence with hardened criminals—an environment which was not conducive to his reform. 

 

To impose a further sentence of imprisonment was not desirable and a partially suspended sentence 

that did not interfere with the defendant’s release date was more appropriate. It took into account the 

punitive sentencing aspects while at the same time acknowledging the defendant’s youth, genuine 

efforts at reform and the goal of rehabilitation. 

 

Rape 

6.45 Rape involves an act of sexual penetration without consent and includes oral, anal and vaginal 

penetration and may be committed by, and against, both men and women. The definition was amended 

in 1991 to include penetration by a part of the body other than the penis and therefore includes acts of 

cunnilingus, digital penetration and penetration with an object. 

 

6.46 The maximum penalty for rape is 25 years’ imprisonment.252 

 

6.47 In 2003–04, the majority of defendants (83 per cent or 30 defendants) guilty of rape received an 

immediate imprisonment term. 14 per cent of defendants (5 defendants) received a suspended 

imprisonment term, which accounted for 0.7 per cent of all suspended sentences handed down by the 

higher courts. 

 

6.48 In sentencing for rape, the courts have tended to place emphasis on deterrence, denunciation and 

retribution. 
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6.49 The Court of Appeal considered the use of suspended sentences for rape—and more specifically digital 

rape—in R v Schubert.253 Justice Brooking, in rejecting the appeal against a sentence of four years’ 

imprisonment, stated: 

Generally speaking, a digital rape should result in an immediate custodial sentence of substantial 

duration, and the sentencer should ensure that a substantial part of that sentence will be actually 

served. Of course, there are no absolute rules, but, generally speaking, notwithstanding a plea of 

guilty, previous good character and genuine remorse, a rapist, whether the rape is digital or of a 

different kind, stands in very grave danger of an immediate custodial sentence.
254

 

6.50 Winneke P echoed this view, suggesting ‘there will be very few crimes of rape, digital or otherwise, which 

in my opinion will warrant a non-custodial sentence’.255 

 

6.51 These views were later affirmed by the Chief Justice of the Supreme Court in DPP v Fellows.256 Justice 

Phillips suggested that while the words ‘in exceptional circumstances’ were not used ‘to describe the 

setting in which non-custodial sentences for rape should be imposed … in my opinion, Schubert and 

Buhagiar
257 stand for that proposition’.258 In Fellows the Court of Appeal upheld an appeal on the grounds 

that a sentence of three years wholly suspended for a period of three years for one count of rape was 

inadequate by reason of its suspension. 

 

6.52 The Court of Appeal recently reconsidered the use of suspended sentences for rape in Director of Public 

Prosecutions v Sims.259 Justice Eames (in the majority), in dismissing an appeal by the Director of Public 

Prosecutions against a wholly suspended sentence for aggravated burglary, two counts of rape and 

indecent assault, observed: 

As the authorities … demonstrate, in most instances a crime of rape will result in a sentence of 

immediate imprisonment, notwithstanding the presence of mitigating factors. But each case must 

be judged according to its own circumstances.
260

 

6.53 It was submitted by the defence that a number of features of the case, considered together, made it 

‘highly unusual’: 

• The offences were ‘impulsive, opportunistic and unplanned’. 

• The offences resulted from diminished inhibition as a result of the respondent being tired and under 

the influence of alcohol, cannabis and ecstasy. 

• The act was brief and the respondent stopped when asked to do so. 

• The respondent was apologetic and had attempted to explain his actions to the complainant. 

• The respondent left the complainant’s flat when asked. 

• Other than the use of force involved in the offence itself, there was no other force or violence, or 

threat of violence. 

• The respondent made full admissions of the offences to the police. 

• He pleaded guilty at an early stage in the proceedings. 

 

6.54 Other factors taken into account were the defendant’s good work history and the fact that he had sought 

drug and alcohol counselling since the offence. 

 

6.55 Justice Vincent, also rejecting the appeal, suggested that the mitigating factors in this case ‘might have 

moved this matter into that rare or exceptional category’ recognised in cases such as Schubert, and 

concluded that he was not persuaded ‘that [the sentencing judge] fell into error in arriving at what would 
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ordinarily be regarded as an unduly lenient sentence in what was clearly an exceptional situation in a 

number of respects’.261 

 

6.56 Justice Batt, in reaching a different conclusion, stated: 

The seriousness of aggravated burglary and rape requires general deterrence, denunciation and 

just punishment to be the paramount purposes to be served by a sentence for them … Whilst I 

accept that there are no absolutes, my assessment is that, in the absence of exceptional 

circumstances, a sentence which permitted a person who had raped another twice in the other’s 

own home to avoid immediate imprisonment is ‘so disproportionate to the seriousness of the 

crime’ that it would ‘shock the public conscience’. 

 

CASE STUDY — Rape — Partly Suspended Sentence 

The defendant pleaded guilty to rape of a 12-year-old girl. The defendant was sentenced to two years and 

six months’ imprisonment, with two years of that sentence suspended for three years. 

 

The 65-year-old defendant was a neighbour and friend of the victim’s family and had cared for the 

neighbour’s children on a number of occasions. On the day of the incident the defendant drove the 

youngest child back to her family home to watch a video. No one else was at home. While watching the 

video the defendant sat down beside the victim, kissed her and inserted his finger into her vagina. The 

act of digital penetration lasted for 10 seconds. The defendant realised immediately that he had done 

something wrong. 

 

The defendant pleaded guilty at the earliest available opportunity, co-operated with the police and 

voluntarily gave a blood sample. The early plea of guilty saved the cost of a trial and spared the mother 

and victim the inconvenience and trauma of giving evidence. The defendant showed remorse and shame 

and wrote a letter of apology to the victim’s mother the day after the offence. 

 

The defendant had no prior convictions. He had been married for 27 years and was caring for his wife, 

who had memory difficulties. The psychologist’s report indicated that the offence was impulsive and while 

there were paedophilic aspects, he could not label the defendant as a paedophile.  

 

The sentencing judge indicated that while there were compelling mitigating factors, the serious nature of 

the offence required the imposition of an immediate term of imprisonment. 

 

The sentencing judge took into account the remorse and shame shown by the defendant, his early plea 

of guilty and his strong prospects of rehabilitation. A powerful factor in the decision to partially suspend 

the sentence was the ill health of the defendant’s wife and her dependence upon her husband for care. 

 

The sentencing judge made clear that the case should not be seen as setting a benchmark for other 

cases of digital rape. 
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CASE STUDY — Rape and Indecent Assault — Partly Suspended Sentence 

In 2001 the defendant was found guilty of rape and indecent assault of a 14-year-old male. The 

defendant was sentenced to two years, with 21 months suspended for three years. 

 

The offences took place in the one incident in the early 1980s. The victim brought his CB radio to the 

defendant for repair. The defendant refused to repair the CB radio unless the victim engaged in a series 

of dares. The defendant won the dares and touched the victim’s genitals and inserted an object into the 

victim’s anus. The incident had a profound and traumatic effect on the victim. 

 

The victim did not immediately complain about the offences because he did not want his family and 

friends to know what had occurred. The offences were reported to the police a number of years later, 

after the victim had undergone counselling sessions. 

 

The defendant was a certified practising accountant and had held responsible positions in the workforce 

until forced to retire because of ill health. The defendant had made valuable contributions to the 

community. He had serious health problems relating to diabetes and there was medical evidence to 

suggest he would be dead within 10 years. 

 

The sentencing judge noted that given the defendant’s poor state of health, imprisonment would be 

significantly more onerous than would ordinarily be the case, and that in those circumstances it was 

appropriate to impose a lesser sentence. 

Other factors which were also important in the sentencing judge’s decision included: 

• the offences constituted an isolated incident; 

• the defendant had taken steps to rehabilitate himself; 

• justice required that the defendant be punished; 

• general deterrence; 

• denunciation by the court of the sexual conduct engaged in by the defendant. 

 

Indecent Assault 

6.57 A person commits indecent assault if he or she assaults another person in ‘indecent circumstances’ 

while being aware that the person is not consenting or might not be consenting.262 

 

6.58 Indecent assault is punishable by a maximum of 10 years’ imprisonment. 

 

6.59 In the higher courts in 2003–04, 52 per cent or 13 defendants found guilty of indecent assault were 

sentenced to immediate imprisonment. 20 per cent of defendants (5 defendants) received a suspended 

gaol term for this offence, accounting for 2 per cent of all suspended sentences handed down by the 

higher courts. 

 

 
 

262
  Crimes Act 1958 (Vic), s. 39. 
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CASE STUDY — Indecent Assault — Wholly Suspended Sentence 

The defendant pleaded guilty to indecent assault and was sentenced to nine months’ imprisonment, 

wholly suspended for 18 months.  

 

The defendant and the victim were members of the local football club. The defendant had at various 

times held positions of coach and secretary in the club. There was a club culture of exhibitionism and 

excessive drinking. 

 

The indecent assault took place after training and after a night of heavy drinking. Many of the players 

ended up sleeping on the floor at one of the player’s places. The defendant and the victim were lying 

close to one another and the victim woke up to find the defendant licking and playing with his penis. The 

victim was extremely upset and humiliated by the incident. 

 

The sentencing judge indicated that the defendant must face the consequences of his behaviour and be 

appropriately punished. It was noted that even if an offender’s inhibitions are diminished by the 

consumption of alcohol, the law must severely punish unwanted sexual activity in order to deter other 

people from engaging in similar conduct. 

 

The defendant was, until the time of the incident, highly respected and had made important contributions 

to the local community. At the time of sentencing the defendant had already suffered severe 

punishment—he had resigned from his professional position and had relocated with his family to a new 

community. The defendant’s plea of guilty and his lack of prior convictions, together with the punishment 

he had already suffered, led the judge to impose a suspended sentence.  

 

General deterrence played a strong role in this case because the judge wanted to send a message to all 

local communities and to football clubs in particular that young people should not be encouraged to 

engage in excessive drinking and other inappropriate behaviour. 

 

CASE STUDY — Indecent Assault — Wholly Suspended Sentence 

The defendant pleaded guilty to indecent assault and gross indecency. He was sentenced to 36 months, 

wholly suspended. 

 

The defendant was aged 77 at the time of the hearing. 

 

The defendant had been a wealthy man and the offences occurred when he was in his fifties. The male 

victims came from unsettled and unfortunate backgrounds and were vulnerable to abuse. The offences 

all occurred on the defendant’s yacht and mainly involved either masturbation of a victim by the 

defendant or inducing the victim to masturbate the defendant. The defendant also induced the victims to 

take a sexual stimulant prior to the offences. The victims indicated that their lives had been significantly 

interrupted by these offences. 

 

The judge noted the delay in this matter coming before the court, indicating that normally this factor 

would be given very little weight. However, in this case there were exceptional circumstances. The 

defendant was in extremely poor health: he had suffered a severe stroke which had left him with 

weakness on both sides of his body; he had difficulty speaking and could only walk with a frame. 

 

The judge indicated that given the defendant’s age and ill heath a term of imprisonment would impose an 

undue burden on the defendant and on any institution given responsibility for him. 

 

In addition, the judge noted that individual deterrence had already been satisfied because the defendant, 

who had been a prominent sportsman and businessman, had been financially ruined and completely 

disgraced by the publicity in this case. 
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CASE STUDY — Indecent Assault — Partly Suspended Sentence 

The defendant pleaded guilty to indecent assault and was sentenced to 12 months’ imprisonment, with 

six months partly suspended for 18 months. 

 

The defendant employed the 18-year-old victim in his massage business. Under the pretext of training, he 

locked the door, removed his clothing and pulled the victim’s head towards his penis. The victim refused 

to participate and they were interrupted by a knock at the door. During the record of interview the 

defendant denied any wrongdoing and it was not until the second day of trial that he pleaded guilty to 

indecent assault. 

 

While the physical harm resulting from the conduct was limited, the assault was committed in 

circumstances of indecency. The victim was 18 years old and was in a vulnerable position: the defendant 

was her prospective employer and the conduct took place under the guise of training. The defendant had 

nine prior convictions arising from the operation of the same massage centre, all involving similar 

conduct. The defendant had been fined $10,000 for these offences but this had failed to deter him from 

continuing to engage in such conduct. 

 

In imposing a partly suspended sentence on the defendant, the sentencing judge took into account his 

plea of guilty, which both saved the victim from giving evidence and saved the community the cost of a 

trial; the need to punish the defendant and denounce the conduct in which he had engaged; and the 

need to send a strong message to like-minded members of the community that if they engage in indecent 

assaults in similar circumstances they can expect severe punishment. 

 

The sentencing judge accepted a psychologist’s report that the defendant was not mentally ill and did not 

have a personality disorder. The defendant was unaware that the conduct he had engaged in constituted 

a criminal offence, and therefore he lacked remorse. The sentencing judge also accepted that the 

defendant would be very difficult to treat in the long term and there was little prospect of his 

rehabilitation.  

 

The sentencing judge concluded that the most appropriate and effective sentence to deter the defendant 

from engaging in similar conduct in the future was one that required the defendant to spend some time 

in custody. 

 

Drug Offences 
6.60 The ‘drug’ offences group accounted for 19 per cent (131) of all suspended gaol terms handed down by 

the higher courts in 2003–04. 

 

Trafficking in a Drug of Dependence 

6.61 The maximum penalty for trafficking in a non-commercial quantity of a drug of dependence is 15 years’ 

imprisonment.263 This penalty increases to 20 years’ imprisonment where the offender trafficks to a 

person under 18 years of age.264 

 

6.62 In the higher courts in 2003–04, 48 per cent or 73 defendants found guilty of trafficking in a drug of 

dependence were sentenced to immediate imprisonment. 47 per cent of defendants (72 defendants) 

were sentenced to a suspended imprisonment term for this offence, which accounted for 10.5 per cent 

of all the suspended sentences handed down by the higher courts. 

 

 
 

263
  Drugs, Poisons and Controlled Substances Act 1981 (Vic), s. 71AC. 

264
  Drugs, Poisons and Controlled Substances Act 1981 (Vic), s. 71AB. 
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CASE STUDY — Trafficking — Wholly Suspended Sentence 

The defendant pleaded guilty to trafficking in a drug of dependence (cannabis). He was sentenced to 

seven months’ imprisonment wholly suspended for 12 months. 

 

The defendant had discovered a number of cannabis plants at a property he rented out to another man 

and decided to do nothing about it. By continuing to allow the property to be used for the movement of 

cannabis, the defendant aided and abetted the trafficking of cannabis. The defendant’s culpability was 

considered to be less than that of several co-offenders, who were involved in a trafficking scheme of 

which this was a part.  

 

The sentencing judge indicated that as it was an offence involving trafficking of a considerable amount of 

cannabis, a sentence of imprisonment needed to be imposed. 

In imposing a wholly suspended sentence on the defendant, the sentencing judge took into account the 

extent of his involvement in the trafficking scheme, his personal background and lack of prior offences, 

his previous good character and genuine remorse, and his guilty plea. 

 

The defendant came from a poor background in Greece. When he arrived in Australia he conducted a 

number of unsuccessful small businesses. The defendant’s only asset was a residential property in 

which he held a small amount of equity. Witnesses gave evidence that the defendant was honest and a 

good family man. 

 

Specific deterrence was given less weight because the defendant had not offended in the past, and after 

this experience with the criminal justice system, was not likely to re-offend. General deterrence (sending 

a message to others not to become involved in the trafficking of drugs) was considered important in this 

case. 

 

While denunciation and punishment were also considered, the sentencing judge concluded that the 

defendant had already received some punishment—the shame of being involved in the criminal justice 

system. 

 

CASE STUDY — Trafficking — Wholly Suspended Sentence 

The defendant pleaded guilty to two counts of trafficking in a drug of dependence (methylamphetamine 

and cocaine), and was sentenced to a total effective sentence of two years and three months, wholly 

suspended for two years and six months. 

 

The defendant had major reading and writing problems but had successfully worked as a roof tiler for 30 

years and had invented an innovative self-cleaning guttering system.  

 

In 2000 the defendant was introduced to cocaine by a new acquaintance and quickly became addicted. 

The defendant’s low self-esteem and social isolation were factors in both the friendship and his 

addiction. 

 

In imposing a wholly suspended sentence on the defendant the sentencing judge took into account the 

following factors: 

• the defendant’s guilty plea; 

• his low level of involvement in the scheme; 

• the fact that his primary aim in obtaining the drugs was for his own use—the evidence showed that he 

was not seeking to benefit financially but only wanted to obtain free drugs; 

• the defendant’s progress with rehabilitation and the fact that he had been drug-free since the latter 

part of 2003, after receiving considerable help from a new girlfriend who was a nurse. 

Conclusion 
6.63 In this chapter we explored some of the factors that influenced the County Court in deciding to wholly, or 

partly, suspended a sentence of imprisonment in a sample of cases. The next chapter discusses a range 

of issues about suspended sentences, including perceptions of their effect, differing views about their 

rationale and their potential for net-widening and sentence inflation. We also discuss whether there 

continues to be a need for suspended sentence orders. 
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Chapter 7: Issues 

Introduction 
7.1 While suspended sentences are now an established part of the sentencing landscape in Victoria and 

elsewhere, they are also one of the most commonly criticised sentencing orders. As one commentator, 

considering the introduction of the suspended sentence in England, remarked: 

The suspended sentence has clearly caused great confusion to all concerned with it—to the 

sentencer contemplating its use, the offender often—despite the statutory incantation—unable to 

grasp its implications, and the population at large puzzled by its intended message.
265

 

7.2 This chapter explores a number of issues related to the use of suspended sentences, including: 

• current perceptions of suspended sentences; 

• suspended sentences as just or proportionate punishment; 

• the appropriateness of suspended sentences for some categories of offence and/or offenders; 

• the rationale for imposing a suspended sentence; and 

• its potential for net-widening and sentence inflation. 

 

7.3 In Chapter 8 we discuss options for addressing these issues and concerns. 

Perceptions of Suspended Sentences 
7.4 As the recent Victorian Sentencing Review recognised, while judicial officers may regard suspended 

sentences as a significant penalty, in the public mind the offender awarded such a sentence is regarded 

as ‘getting off’, ‘walking free’, or as having received a ‘slap on the wrist.’266 A preliminary analysis by the 

Council of headlines of articles published in the Herald Sun and The Age over the last two years found 

that the representation of offenders as ‘walking free’ when a suspended sentence was imposed was a 

common one.267 A number of articles also described offenders receiving suspended terms of 

imprisonment as having been ‘spared jail’268 and as ‘avoiding’269 or ‘dodging’ jail’.270 

 
 

265
 David Thomas, ‘Developments in Sentencing 1964–1973’ (1974) Criminal Law Review 685, 688, as cited in 

Bottoms (1981), above n 39, 16. 

266
 Freiberg (2002), above n 75, 120. 

267
 This search was conducted for the period 7 December 2002–6 December 2004. Headlines included:  ‘Cash-

spree mum walks from court’, Herald Sun (Melbourne), 5 April 2003, 15; ‘As killer son is jailed for 30 years 

and wife walks free, angry family says...SHE WON'T GET A CENT’, Herald Sun (Melbourne), 11 April 2003; ‘Spy 

affair closes as prostitute walks free’, Herald Sun (Melbourne), 5 April 2003, 15; ‘ATM thieves go free’, Herald 

Sun (Melbourne), 6 October 2004; ‘Headbut man walks free’, Herald Sun (Melbourne), 24 November 2004, 11; 

‘One in 10 rapists walk free’, The Age (Melbourne), 16 October 2004; ‘Priest walks free on sex assault 

charges’ The Age, 16 December 2003; ‘Mercy-death husband walks free from court’ The Age (Melbourne), 25 

July 2003; ‘Tomahawk attack: pensioner walks free’, The Age (Melbourne), 25 April 2003. The phrase also 

appeared in the text of a number of articles. 

268
 Headlines included:  ‘Tobacco haul man spared jail’, Herald Sun (Melbourne), 3 April 2003, 28; ‘Death race 

hoon spared’, Herald Sun (Melbourne), 14 November 2003, 12; ‘Anorexic twin spared prison Suspended 

sentence after treatment vow’, Herald Sun (Melbourne), 9 November 2004, 3; and ‘Sex abuser spared jail’, 

Herald Sun (Melbourne), 30 November 2004, 12. 
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7.5 Offenders who have their terms of imprisonment suspended have a conviction recorded against their 

names and face having the suspended prison term reinstated if they commit another offence during the 

operational period. However, in contrast to orders such as community-based orders (CBOs), no 

conditions apply to a person under a suspended sentence. Provided the offender does not commit an 

offence during the operational period, there are no restrictions placed on his or her time or resources. 

While a suspended sentence is intended to be a harsher punishment than non-custodial orders, such as 

CBOs and fines, many in the community may question whether this is the case, as suspended sentences 

in some respects seem to be less punitive. 

 

7.6 Others maintain that suspended sentences do constitute a significant punishment. Chief Justice Bray, in 

taking this view, stated in Elliott v Harris (No 2): 

… far from being no punishment at all, a suspended sentence is a sentence of imprisonment with 

all the consequences such a sentence involves on the defendant’s record and his future, and it is 

one which can be called automatically into effect on the slightest breach of the terms of the bond 

during its currency. A liability over a period of years to serve an automatic term of imprisonment 

as a consequence of any proved misbehaviour in the legal sense, no matter how slight, can hardly 

be described as no punishment.
271

 

7.7 For sentencers, a suspended sentence has the dual advantage of allowing the court to mark the 

seriousness of the offence, while permitting a more merciful outcome than a term of imprisonment. For 

this reason, Bottoms has suggested that: 

[The suspended sentence] has acquired … a special psychological attraction to sentencers in that 

they can feel they are being punitive and passing a severe sentence, while at the same time 

allowing themselves the warmth of recognising the humanity of their leniency.
272

 

7.8 A suspended sentence of imprisonment is often described as hanging like the Sword of Damocles over 

the head of the offender: it will fall if he or she commits another offence during the operational period. A 

Canadian Court of Appeal has questioned the appropriateness of this metaphor as it relates to 

conditional sentences: 

This metaphor exaggerates the severity of a conditional sentence. Even if a conditional sentence 

could be equated to a sword, it does not hang by a thread, but by a rope. And the only way that 

this rope can break is if the offender himself cuts it. No one else can do so. This is within the 

exclusive and sole control of the offender. And with each passing day of the sentence, the `sword' 

shrinks until finally it becomes a butter knife.
273

 

7.9 In this context it may be useful to take into account the reasons suspended sentences were first 

introduced—that is, to avoid the possible negative effects of imprisonment and facilitate an offender’s 

                                                                                                                                                                       

 
269

 Headlines included: ‘Racing thief avoids jail’, Herald Sun (Melbourne), 10 April 2003, 31;  ‘Abalone poacher 

avoids jail term’, Herald Sun, 23 September 2003, 22;  ‘Crime mum avoids prison’, Sunday Herald Sun 

(Melbourne), 2 November 2003, 35; ‘Net pirates avoid jail’, Herald Sun (Melbourne), 19 November 2003, 2; 

‘Chemist avoids prison’, Herald Sun (Melbourne), 17 July 2004, 13; ‘Chef broke into woman's home to attack 

her as she slept, but . . . Rape intruder avoids prison’, Herald Sun (Melbourne), 24 July 2004, 2; ‘Wedding 

thief avoids prison’, Herald Sun (Melbourne), 2 September 2004, 31; ‘Crim avoids extra jail for gun in cell’ 

Herald Sun (Melbourne), 29 September 2004, 5; ‘Outcry from crime victim groups as teacher avoids jail’, The 

Age (Melbourne), 11 November 2004; ‘Repentant ATM installers avoid jail over $70,000’, The Age 

(Melbourne), 8 October 2004; ‘Parents' pardon helps son avoid jail’, The Age (Melbourne), 11 September 

2004; ‘Role model' Muir avoids jail, warned to behave’, The Age (Melbourne), 16 March 2003; and ‘Children in 

hot car: mother avoids jail’, The Age (Melbourne), 24 February 2004.  
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  Headlines included: ‘Barber dodges locks’, Herald Sun (Melbourne), 9 October 2004, 14; and ‘Woman dodges 

jail term: teacher sex fury’, Herald Sun (Melbourne), 11 November 2004, 1. 

271
  (1976) 13 SASR 516, 527. 

272
  Bottoms (1981), above n 39, 20. 

273
  R v Brady [1998] ABCA 7 [46] (Alberta Court of Appeal). Unlike a suspended sentence, a conditional sentence 

is a sentence of imprisonment served in the community (as opposed to a sentence of imprisonment, the 

execution of which is suspended for a set period). The reference to the ‘sword’ becoming a ‘butter knife’ is 

therefore more applicable to a conditional sentence of imprisonment than to a suspended sentence of 

imprisonment, as on breach of a conditional sentence the offender can only be ordered to serve the unexpired 

term of the sentence, whereas a breach of a suspended sentence of imprisonment may result in the offender 

being ordered to serve the whole period of imprisonment originally imposed. 
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rehabilitation, while deterring him or her from re-offending. Suspended sentences are seen as a way of 

providing offenders with one last chance, and an opportunity for rehabilitation. As a suspended sentence 

is substituted for an actual term of imprisonment, it could be argued that it may unfairly benefit some 

offenders who, provided they do not re-offend, avoid any punishment at all apart from a formal conviction. 

As Justice Kirby commented in the High Court decision of Dinsdale v R: 

The question of what factors will determine whether a suspended sentence will be imposed, once 

it is decided that a term of imprisonment is appropriate, is presented starkly because, in cases 

where the suspended sentence is served completely, without re-offending, the result will be that 

the offender incurs no custodial punishment, indeed no actual coercive punishment beyond the 

public entry of conviction and the sentence with its attendant risks. Courts repeatedly assert that 

the sentence of suspended imprisonment is the penultimate penalty known to law and this 

statement is given credence by the terms and structure of the statute. However, in practice, it is 

not always viewed that way by the public, by victims of criminal wrong-doing or even by offenders 

themselves.
 
This disparity of attitudes illustrates the tension that exists between the component 

parts of this sentencing option: the decision to imprison and the decision to suspend.
274

 

7.10 A South Australian study found that victims of crime ranked suspended sentences as the least severe 

community-based sanction, in contrast to judicial officers, who ranked them as the next most severe 

after home detention.275 Other research suggests that offenders also view a suspended sentence as less 

punitive than probation or some form of financial penalty.276 During preliminary consultations, concerns 

were raised with the Council that in Victoria some offenders are actively seeking a suspended sentence 

on this basis.277 The Council will be exploring this further in the next stage of this review. 

Suspended Sentences and Proportionality 
7.11 A related criticism is that suspended sentences violate the principle that punishment should be 

proportional to the gravity of the offence and the degree of responsibility of an offender. Under the two-

step process advocated by the High Court in Dinsdale v R,278 a judicial officer must first decide on the 

appropriate sentence to be imposed. Having decided that a term of imprisonment of a particular length is 

required, he or she can then make an order to suspend. 

 

7.12 Because the offender is subject to no controls other than a requirement not to commit another offence 

punishable by imprisonment during the operational period of the order, the punishment imposed may be 

seen as no longer proportional.279 This, it might be argued, is objectionable both on the ground that the 

offender has escaped the punishment that he or she deserves for committing the offence, and on the 

basis that the offender is being treated more leniently than others convicted of similar offences but 

ordered to serve an immediate term of imprisonment. 

 

7.13 There is also a risk that differences between offenders who receive suspended sentences will lead to 

unfairness, as 

… the imposition of the suspended sentence on those unlikely to offend means they will get 

insufficient penalty for their crime; while for those likely to fail the eventual penalty may well be 
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  (2000) 202 CLR 321, 346-347 (Kirby J).  

275
  Jenny Pearson and Associates, Justice Strategy Unit, Attorney-General’s Department, South Australia, Review 

of Community-Based Offender Programs: Final Report (1999) 40. 

276
  L Sebba and G Nathan, ‘Further Explorations in the Scaling of Penalties’ (1984) 23(3) British Journal of 

Criminology 221, 231. 
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  This point was raised at a meeting with representatives from Victoria Police on 10 February 2005. At an earlier 

meeting attended by members of the Federation of Community Legal Centres on 15 December 2004, the 

comment was also made that young offenders, in particular, may not think through the consequences of 

requesting a suspended sentence of imprisonment rather than some form of community-based order (such as 

the possibility of serving a term of imprisonment as a result of committing a relatively minor offence, and a 

reduced likelihood of receiving a non-custodial sentence in the case of future convictions). It was felt that this, 

together with the lack of supervision and support, may raise questions about the appropriateness of 

suspended sentence orders for young offenders. 
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  (2000) 202 CLR 321. 
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  This again raises the issue of suspended sentences unfairly benefiting some offenders, as it can be argued 

that this results in excessively lenient sentences for those unlikely to re-offend, and excessively punitive 

sentences for those more likely to offend: Bottoms (1981), above n 39, 17. 
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unduly harsh [given the tendency of courts to impose the suspended sentence in place of a non-

custodial sentence and impose longer sentences of imprisonment when suspending]. … Thus the 

disparity between the penalties eventually imposed upon those responding and those not 

responding becomes, in the end, quite unjustly wide.
280

 

7.14 While the courts have suggested that a suspended sentence should not be seen as ‘a mere exercise in 

leniency’,281 it has been acknowledged that 

[n]evertheless, there is a very substantial difference between a sentence of imprisonment for a 

given term and a sentence of imprisonment for that term which is wholly or largely suspended.
282

 

7.15 As discussed in Chapter 2, historically the aim of the suspended sentence was to prevent criminal 

behaviour, and allow for the rehabilitation of the offender, rather than to make the punishment fit the 

gravity of the offence.283 Some might argue that concerns of ‘just punishment’ and equal treatment of 

offenders should be subordinated in some cases to the need to provide offenders with a proper 

environment for rehabilitation, so as to reduce the likelihood that they will re-offend. However, as noted 

at [4.19], the High Court has now recognised that rehabilitation is not the only consideration and that a 

range of factors, including the gravity of the offence, should be taken into account by a court when 

deciding whether the sentence of imprisonment should be suspended. 

 

7.16 The Victorian Sentencing Review Discussion Paper pointed to the lack of a punitive aspect of suspended 

sentences as a factor supporting their possible abolition: 

Every sanction, other than the lowest in the hierarchy, must carry with it some punitive 

component, and these should increase logically as one progresses up the sanction ladder. If the 

target group for suspended sentences is the first offender who does not require rehabilitative 

intervention from the state then what is required is a credible punishment which carries sufficient 

pain to convince the community that some degree of retribution has been exacted.
284

 

7.17 On this basis it could be argued that if suspended sentences are to continue to occupy a place in our 

sentencing hierarchy above non-custodial orders, such as CBOs and fines, additional conditions should 

attach to the order. Extending the operational period of the order could also add a punitive component, 

as the offender would have the possibility of the term of imprisonment being activated hanging over his 

or head for a longer period of time. These options are considered further at [8.59]–[8.71] and [8.98]–

[8.103]. 

Deterrence 
7.18 Under section 5 of the Sentencing Act 1991 (Vic), one of the purposes for which an offender may be 

sentenced is to deter the offender or other persons from committing offences of the same or a similar 

character. Where the intended purpose is to deter the offender from committing future offences, this is 

referred to as ‘special deterrence’, while measures aimed at discouraging other members of the 

community from committing offences of a similar nature come under the heading of ‘general deterrence’. 

 

7.19 One of the rationales for introducing suspended sentences in England was their potential for special 

deterrence, as the consequences for an offender on breach would be known and certain. Provided that 

the court has limited flexibility on breach, an offender who commits another offence during the 

operational period of a suspended sentence order knows that the likely consequence of doing so is the 

activation of the suspended term of imprisonment. 

 

7.20 While a suspended sentence might indeed deter an individual offender from committing offences during 

the operational period, it could be argued that it offers little in the way of general deterrence. As long as 

the offender does not re-offend during the operational period, he or she will serve no additional time in 
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prison. This may be seen as sending a message to other potential offenders that even serious offences 

may not result in an immediate term of imprisonment. 

 

7.21 It may be that the partly suspended sentence has a greater potential for general deterrence, as in this 

case the offender is required to serve an immediate period of imprisonment before he or she is eligible 

for release. However, while the partly suspended sentence may provide a more effective deterrent to 

individual offenders than serving the whole term of imprisonment, it could be questioned whether a partly 

suspended sentence (or for that matter, a wholly suspended sentence) is likely to have a greater 

denunciatory, retributive or general deterrent effect than a straight sentence of imprisonment of equal 

length.
285 

Appropriateness of Suspended Sentences for Some Offences and 

Offenders 
7.22 Some who might support the use of suspended sentences in appropriate cases might question whether 

they should be available as a sanction for serious offences against the person, such as sexual assault or 

homicide. In these cases denouncing the offender’s conduct, punishing the offender and deterring others 

from committing similar offences may be seen as more important than providing opportunities for an 

offender’s rehabilitation. 

 

7.23 A representative survey conducted in Ontario, Canada by Marinos and Doob in 1997 on conditional 

sentences of imprisonment found that around 40 per cent of those surveyed supported the use of 

conditional sentences for sexual assault (compared with 60 per cent who supported conventional 

imprisonment). A much higher percentage of respondents—around 71 per cent—supported the use of 

conditional sentences for assault occasioning bodily harm.
286 

 

7.24 A later national survey conducted in 1999 by Sanders and Roberts found that only 3 per cent of those 

surveyed supported the use of a conditional sentence in the case of a man convicted of sexually 

assaulting his five-year-old stepdaughter over a period of several years.287 Of the six scenarios 

considered by respondents, there was most support for a conditional sentence in the case of assault 

occasioning bodily harm (a scenario involving a young man who broke another man’s nose during a fight 

at a local bar). Consistent with the earlier study, around 77 per cent supported a conditional sentence, 

compared with 23 per cent who favoured imprisonment.288 

 

7.25 Support for the use of suspended sentences in Victoria similarly may vary, depending on the 

seriousness, the circumstances of the offence and the offender, and what purposes the community 

believes are most important in sentencing an offender for these types of offences. This is an issue the 

Council will be exploring as part of its consultation process. 

 

7.26 It could be argued that the use of suspended sentences for serious crimes—such as crimes of violence 

and drug offences—together with the confusing nature of these sentences and the lack of a real punitive 

aspect, may potentially reduce public confidence in the justice system. A perception that offenders who 

commit serious crimes commonly ‘get away’ with a suspended sentence may also affect the willingness 

of victims to report crime. On this basis it could be argued that suspended sentences should not be 

available as a sentencing option for certain types of crime, or alternatively, only in limited circumstances. 

These options are discussed at [8.47]–[8.58]. 
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7.27 Similarly, some might argue that suspended sentences are inappropriate for some types of offenders: 

those who may require some form of additional supervision or support, and those for whom the deterrent 

effect of a suspended sentence may be limited. For example, the Mental Health Legal Centre has noted 

that suspended sentences are generally regarded as inappropriate for offenders with a psychiatric 

disability.289 The suitability of suspended sentences for young offenders has also been questioned (see 

further [8.127]–[8.128]). 

The Illogical Nature of Suspended Sentences 
7.28 In Victoria, before a court may make an order that a sentence of imprisonment should be suspended, it 

must first be satisfied that a term of imprisonment is the only appropriate sanction in the 

circumstances.290 The court must then be satisfied that, due to the particular circumstances of the case, 

the offender should serve his or her sentence in the community.291 The same factors that are taken into 

consideration in determining whether a term of imprisonment should be suspended—such as the 

offender’s previous good character, employment status and the likelihood of rehabilitation—are taken 

into account in determining whether a term of imprisonment should be imposed at all.292 It could be 

argued that this process of reasoning is flawed. 

 

7.29 It has also been suggested that this type of reasoning leads to unfairness, as mitigating factors are given 

a ‘double effect’ which tends to benefit white-collar and middle-class offenders.293 Sentencers may 

regard white-collar offenders and those with stable employment, family support and other advantages as 

suitable candidates for a suspended sentence because they are considered less likely to re-offend than 

are offenders who are unemployed, have drug and alcohol problems, and/or live more chaotic lives. 

These subjective assessments of personal characteristics and the risk of re-offending could lead to 

different sentences being imposed on offenders committing similar offences. Offenders who commit 

similar offences, it could be argued, should receive similar sentences regardless of their personal 

circumstances. 

 

7.30 On another view, sentencing should not just be about punishing an offender, denouncing his or her 

conduct or deterring others from committing similar crimes. Factors such as finding the most effective 

way to deter the individual offender, providing opportunities for the offender’s rehabilitation, the 

protection of the community and considerations of mercy should all have an important role to play in 

sentencing and justify suspending a sentence in some cases but not others. The importance of matching 

the appropriate sentence to an offender, based on his or her individual circumstances and past criminal 

record, it could be argued, justifies different sentences being imposed for similar offences. This is 

formally recognised in the Victorian sentencing legislation, which sets out a number of purposes for 

which an offender may be sentenced in Victoria, including the rehabilitation of the offender, as well as 

factors which the court must take into account.
294 

Net-Widening and Sentence Inflation Effects 
7.31 Before a suspended sentence can be imposed in Victoria the sentencer must first consider and reject all 

non-custodial penalties as inappropriate, impose a sentence of imprisonment, and then consider whether 

or not it should be suspended. In theory the use of suspended sentences should prevent offenders 

otherwise destined for prison from being imprisoned. However, research has consistently shown that 

although suspended sentences achieve this, they also lead to net-widening and sentence inflation. 
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7.32 Net-widening and sentence inflation occur when offenders who previously would have been sentenced to 

a less severe sentence than imprisonment receive a suspended sentence. Sentence inflation may also 

occur when an offender receives a longer sentence of imprisonment than otherwise would have been 

imposed had the sentence of imprisonment not been suspended. One reason for this outcome may be 

that courts are sometimes using suspended sentences not as an alternative to imprisonment, but as an 

alternative to a non-custodial sentence. One commentator has suggested that this ‘malfunction’ may be 

due to the special attraction of suspended sentences for sentencers: 

[I]f the offender is one whom the court feels really ought (because of his [or her] previous record, 

type of crime, etc) to receive ‘something more’ than a fine or probation, then the suspended 

sentence becomes a natural choice. It allows the court to do something which looks sufficiently 

severe in such a case, but which may cost nothing; as a matter of judicial psychology, the 

measure must often have been virtually irresistible.
295

 

7.33 Few offenders who receive a suspended sentence are likely to appeal the sentence. As one commentator 

has remarked: ‘A defendant who has committed an offence so serious as to merit imprisonment but who 

has had that sentence wrongly suspended [or perhaps, who receives a longer sentence of imprisonment 

than would otherwise be appropriate] is obviously more likely to be out celebrating than dashing to the 

Court of Appeal’.296 The consequences of net-widening and sentence inflation on an individual offender 

are therefore only likely to become fully apparent when the suspended sentence order is breached. 

 

7.34 The consequence of breaching a suspended sentence should be, in the absence of exceptional 

circumstances, the activation of the original sentence. As the second offence has been committed by the 

offender during the operational period of a suspended sentence order, the court may feel that only a 

custodial sentence is appropriate. There is a presumption in such cases that the sentence of 

imprisonment activated on breach will be made cumulative on the sentence of imprisonment imposed for 

the second offence. As a result an offender who breaches a suspended sentence order is likely to face a 

substantial period of imprisonment, where a non-custodial sentence or a shorter term of immediate 

imprisonment may have been an appropriate disposition for the initial offence and/or for any subsequent 

offences committed. 

 

7.35 This net-widening effect has the potential to increase the prison population where suspended sentences 

are activated on breach, even if some offenders who might otherwise have served a sentence of 

imprisonment are also given suspended sentences. For example, a New Zealand Ministry of Justice 

Report found that overall, there was an activation rate of 24–29 per cent (710–1,040 offenders), 

compared with an estimated drop in prison admissions of between 820 and 1,140, leading to the 

conclusion that suspended sentences may actually have caused an overall increase in imprisonment.
297 

 

7.36 For the purposes of this Discussion Paper, it has not been possible to investigate in detail whether this 

is also currently the case in Victoria. However, it appears from the data compiled for this paper that as 

found in earlier Victorian studies by Tait298 and Freiberg and Ross,299 while suspended sentences divert 

offenders from prison, they also appear to result in net-widening from non-custodial orders, such as fines 

and bonds (see [5.5]–[5.10] and [5.43]–[5.49]). This issue will be examined further in the Council’s final 

report.  

 

7.37 The net-widening effect of suspended sentences has also been confirmed by recent research conducted 

on behalf of the Judicial Commission of New South Wales.300 The study looked at the effect on the prison 

population and the use of non-custodial orders on the reintroduction of suspended sentences as a 

sentencing option in NSW. This research found that all ten offences under study in the lower courts 

showed a drop in the proportion of cases in which a penalty less severe than a suspended sentence 

(such as community service orders and bonds) was imposed, following the introduction of the new 

suspended sentence provisions. With one exception, this drop was greater than any decrease in 
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penalties more severe than a suspended sentence (periodic detention, home detention, or 

imprisonment). Overall, there was a drop of 3.6 per cent in the use of less severe penalties (from 89.3 

per cent of all dispositions, to 85.7 per cent post-introduction of suspended sentences), compared to a 

drop of just half a percent (10.7 to 10.2 per cent) in the case of more severe penalties.301 

 

7.38 In the higher courts, overall penalties more severe than suspended sentences actually increased slightly 

in NSW following the introduction of suspended sentences (1.1 per cent, from 72.9 to 74.0 per cent 

post-introduction).302 All ten offences under examination showed a drop in the proportion of cases where 

a penalty less severe than a suspended sentence was imposed, but there was some variation in whether 

the use of penalties more severe than suspended sentences increased, decreased or remained 

unchanged following the introduction of the suspended sentence provisions. The largest drop in penalties 

more severe was in the case of the supply of less than a commercial quantity of a prohibited drug (10.0 

per cent, from 67.1 to 57.1 per cent post-introduction).303 

 

7.39 The NSW study recognises that sentencing patterns may also be a result of factors such as harsher 

sentencing practices more generally, and an increase in serious crime since the introduction of 

suspended sentences. The use of guideline judgments is also identified in the report as having a 

potential effect.304 

 

7.40 The current potential for net-widening and sentence inflation may provide a persuasive argument either 

for the abolition of suspended sentences, or for their reform. Reforms which could be considered to 

address current problems might include: 

• providing greater guidance to courts on the circumstances in which it is appropriate to impose a 

suspended sentence, including clarifying that a suspended sentence should not be considered 

unless a sentence of imprisonment of equivalent length would be appropriate; 

• imposing a lower limit on the term of imprisonment able to be suspended;305 

• providing greater flexibility to the courts when dealing with breaches, including removing the current 

presumption in favour of cumulative sentences. 

 

7.41 It may also provide an argument for greater use of other sentencing orders which allow the offender to 

serve his or her sentence in the community. These options are considered in [8.6]–[8.17]. 
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Chapter 8: Options 

Introduction 
8.1 This chapter discusses some of the arguments for and against the retention of suspended sentences in 

Victoria, together with a number of possible options for their reform. 

 

8.2 The last review of suspended sentences in Victoria was undertaken as part of the Sentencing Review 

commissioned by the Department of Justice in 2000. Following extensive consultations, the Review 

recommended that suspended sentences be retained as a sentencing option in Victoria and made a 

number of recommendations aimed at improving their operation.
306 This current review provides an 

opportunity to revisit some of these recommendations and to identify other options that might be 

considered. 

 

8.3 When examining options for reform, their practical implications are an important consideration. In the 

case of suspended sentences, possible implications include the additional strain that may be placed on 

the prison system if suspended sentences are replaced by immediate terms of imprisonment, and on 

community correctional resources, if replaced by other types of supervised orders. It is also important to 

consider views about how effectively other sentencing orders, such as intensive correction orders and 

community-based orders, are operating, including public perceptions. These are the sorts of issues the 

Council will explore during the consultation process which will follow the release of this Discussion Paper. 

Wholly Suspended Sentences: Abolition vs Retention 

The Case for Abolition 

INTRODUCTION 
8.4 For almost 30 years (from 1958 to 1985) the general form of the suspended sentence was not part of 

the sentencing landscape in Victoria. In light of the criticisms outlined in Chapter 7, including the 

ambiguous nature of the suspended sentence, as well as its potential for net-widening and sentence 

inflation, one option would be to abolish suspended sentences altogether. 

 

8.5 While suspended sentences have been the subject of much criticism, New Zealand is one of the few 

jurisdictions to have removed them as a sentencing option. This change was made as part of broader 

reforms to the laws relating to sentencing and parole.307 New South Wales, which abolished suspended 

sentences in 1974, reintroduced the order in 2000 following recommendations made by the New South 

Wales Law Reform Commission.308 

 

EXISTENCE OF OTHER ORDERS 
8.6 When suspended sentences were first introduced in Victoria, the sentencing orders available to a court 

were limited. In Victoria, there are now a number of flexible sentencing orders available, including 

community-based orders (CBOs), home detention orders, intensive correction orders (ICOs) and combined 

custody and treatment orders (CCTOs). It could be argued that because Victoria has a range of flexible 

sentencing options, the continued retention of a power to suspend sentences of imprisonment is 

unnecessary. 

 

8.7 Other orders, such as ICOs, would have the benefit of retaining the positive aspects of the suspended 

sentence by avoiding or (in the case of CCTOs) limiting an offender’s time in prison and providing 

opportunities for rehabilitation, while providing a more tangible form of punishment (through such 

measures as compulsory reporting and supervision and community work orders). 
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OPTIONS 
8.8 If suspended sentences were abolished, the existing sentencing orders could be left as they currently 

are, or alternatively, changes could be made to fill the possible ‘gap’ left by their abolition. 

 

8.9 If no changes were made, sentencers who might otherwise have imposed a wholly or partially suspended 

sentence would be left with a number of options. These would include ordering the offender to serve an 

immediate term of imprisonment in a correctional centre, or, where the sentence of imprisonment was 

12 months or less, to serve the sentence of imprisonment in the community (for example, under an ICO 

or a home detention order). Where the sentencer imposed a sentence of imprisonment of two years or 

more, he or she would be required to set a non-parole period (unless doing so was considered 

inappropriate),
309 and would retain a discretion to fix a non-parole period for sentences between 12 

months and two years.310 If the case was one in which the sentencer could decide between imposing a 

custodial or non-custodial sentence, he or she might also consider making a non-custodial order, such as 

a CBO. 

 

8.10 Orders such as CCTOs and ICOs allow offenders to serve the whole or part of their sentence in the 

community, but may only be made where the term of imprisonment imposed is 12 months or less. It 

could therefore be argued that abolishing suspended sentences would leave a significant ‘gap’ in the 

sentencing hierarchy. This is because in cases where the only appropriate sentence is a term of 

imprisonment of 12 months or more, the court would be restricted to ordering the offender to serve it. 

While some might consider this entirely appropriate, a greater number of offenders sentenced to 

immediate imprisonment would have implications for the prison population and correctional costs. This is 

one of the arguments for the retention of suspended sentences, as discussed below. 

 

8.11 It might further be suggested that even where a sentence of 12 months or less is imposed, the existing 

alternatives are inappropriate, as many offenders who are sentenced to suspended sentences of 

imprisonment do not require the kind of mandatory supervision and treatment conditions that attach to 

orders such as CCTOs and ICOs. Using orders that require supervision and treatment in place of 

suspended sentences is also likely to result in significant additional costs. 

 

8.12 If these orders are to provide a true alternative to suspended sentences and to immediate terms of 

imprisonment, a number of changes might need to be considered. For example, changes could be made 

to allow CCTOs, ICOs and home detention orders to be made in cases where an imprisonment term 

longer than 12 months is necessary, but the circumstances of the case make it appropriate that the 

sentence be served in the community. The maximum term of CBOs could similarly be increased to allow 

orders of more than two years’ duration to be made. 

 

8.13 A new power could also be introduced to allow sentencers, in imposing a CBO for an imprisonable 

offence, to suggest the length of the prison sentence which, in their view, should be the starting point for 

dealing with an offender who breaches the conditions of the CBO. This could arguably enhance the CBOs’ 

potential for special deterrence, as it would make the consequences of breach known and certain, as is 

the case for suspended sentences, CCTOs and ICOs. The Halliday Review in England, which 

recommended this approach, suggested that while this would not be binding on a court dealing with an 

offender on breach: 

… it would be a clear warning to the offender about the implications of non-compliance … A clear 

warning at that time, with the authority of the court, should help to concentrate the offender’s 

mind on the importance of complying with the community sentence, and the severe risks of not 

doing so. In the event of resentencing for breach, the resentencing court would consider the 

starting point recommended by the original sentencing court, and make an allowance for any 

compliance with the non-custodial sentence. 

Wider recognition that, for imprisonable offences, non-custodial sentences are, in effect, 

‘conditional’ prison sentences should enhance their credibility and effectiveness.
311
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8.14 Allowing the sentencing court to indicate what sentence should provide a starting point if these orders 

are breached may, however, contribute to a perception that offenders who should have been sentenced 

to a term of imprisonment are ‘getting away’ with a CBO or undertaking in much the same way that 

offenders under suspended sentence orders are seen as escaping with no penalty. 

 

8.15 The degree to which the CBO is accepted as a true alternative to the suspended sentence in Victoria is 

likely to depend on the attitudes of individual sentencers. As Fox and Freiberg observe: 

The relationship of the community-based order to the suspended sentence of imprisonment is 

open to different interpretations. If the community-based order is accepted by sentencers as an 

independent intermediate sanction with minimal or no connection with imprisonment, they will be 

more likely to use the higher ranked suspended sentence of imprisonment when seeking an 

alternative to immediate imprisonment. But those sentencers who regard the community-based 

order as still related to the threat of imprisonment, and as a practical alternative to immediate 

custody, will place it on a par with the suspended sentence of imprisonment and the combined 

custody and treatment order in terms of severity, but with the advantage of providing direct 

supervision of the offender.
312

 

8.16 To encourage the use of CBOs in cases where a suspended sentence might otherwise have been 

ordered, consideration might need to be given to clarifying the circumstances in which a CBO may be 

made. For example, a statement could be included in the legislation to make clear that a CBO may be 

made where the court, but for the existence of particular circumstances, would have considered 

sentencing the offender to a term of imprisonment. 

 

8.17 Consideration would also need to be given to the possible effect of the Pathways to Justice sentencing 

review recommendations for the restructuring of CBOs into three discrete sentencing orders as follows: 

• a community work order, which could only be combined with a supervision and treatment order; 

• a supervision and treatment order, which would be a flexible order bringing together the various 

elements of supervision, treatment, educational and training programs; and 

• an order focused primarily on an offender’s drug and alcohol problems. 

 

The Case for Retention 

INTRODUCTION 
8.18 Despite the criticism of suspended sentences over the years, as discussed at [5.1]–[5.4] and [5.43]–

[5.49] they are an increasingly popular sentencing option in the courts. In 1990 wholly suspended 

sentences accounted for 4 per cent of sentences received by defendants proven guilty in the 

Magistrates’ Court, which increased to 7 per cent in 2004. In the higher courts in 1986, 12 per cent of 

all defendants sentenced received a suspended sentence, compared with 24 per cent in 2003-04. Their 

abolition would therefore be likely to have significant consequences for sentencing and the management 

of correctional resources in Victoria. 

 

8.19 The recent Sentencing Review initially considered the abolition of suspended sentences. However, those 

consulted following the release of the Review’s Discussion Paper were overwhelmingly in favour of their 

retention. The order was seen as having an important place in the sentencing hierarchy for first-time 

offenders, or offenders with limited criminal histories, who had committed serious offences but who do 

not require a program intervention and who had proved themselves to have been rehabilitated.
313 The 

Review recommended that suspended sentences be retained in Victoria, with some modifications to the 

breach provisions. 

 

APPROPRIATENESS OF SUSPENDED SENTENCES  
8.20 Suspended sentences are regarded by their proponents as occupying an important position in the 

sentencing hierarchy. This is because unlike most other forms of sentencing orders, a suspended 

sentence allows for the seriousness of the offence and/or the offender’s conduct to be appropriately 

acknowledged by imposing a sentence of imprisonment, while at the same time allowing for mercy. 
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8.21 To take an extreme example, many would consider it inappropriate to sentence a person who was 

convicted of manslaughter to a CBO, or even an ICO (which is limited to a term of 12 months) due to the 

objective seriousness of the offence. A suspended sentence has the advantage of allowing the court to 

recognise the seriousness of the offence, while exercising a degree of leniency where this may be called 

for.314 

 

8.22 It was largely for this reason that the New South Wales Law Reform Commission recommended the 

reintroduction of suspended sentences in NSW. Acknowledging the number of objections raised in 

submissions to their reintroduction, the Commission observed: 

[I]n our view, the advantages of adding suspended sentences to the range of available sentencing 

options outweigh these objections. Suspended sentences have been said to be a very useful 

sentencing option in situations where the seriousness of an offence requires the imposition of a 

custodial sentence, but where there are strong mitigating circumstances to justify the offender’s 

conditional release. In these situations, it has been argued that other forms of conditional release 

are not appropriate because they do not allow for proper denunciation of the offence through the 

imposition of a custodial sentence.
315

 

8.23 Sentencers and others who support this view may be criticised as overstating the value of this formal 

pronouncement. From the community’s perspective, and also the offender’s, what is likely to be 

important is not that a sentence of imprisonment is imposed, but rather the practical consequences of 

that sentence for the offender. The fact that a suspended sentence is treated at law as a sentence of 

imprisonment might be seen as of little consequence. On this argument, a suspended sentence might be 

seen as an inappropriate and ineffective vehicle for censuring the offender’s conduct and for special and 

general deterrence. 

 

8.24 In response, others might argue that a suspended sentence does constitute a serious punishment, as 

the offender has the threat of imprisonment hanging over his or her head for an often substantial period 

of time. The fact that the offender has been convicted of an offence may also have a number of other 

consequences for him or her, such as the shame that is likely to result from others knowing about the 

offence, and possible effects on employment. On this basis it could be argued that rather than abolishing 

suspended sentences, the aim should be, through better public information, to ensure that offenders and 

the broader community understand that a suspended sentence is a sentence of imprisonment, and that 

there are serious consequences for an offender on breach. 

 

INCREASE IN IMPRISONMENT AND ASSOCIATED COSTS 
8.25 If suspended sentences were abolished, it is likely that more offenders would be sentenced to serve 

immediate prison terms than is currently the case. Following the abolition of suspended sentences in 

New Zealand under the new Sentencing Act 2002, custodial sentences increased by around 8 per cent 

(from 7,930 in 2002 to 8,540 in 2003). It is believed that the removal of suspended sentences as a 

sentencing option may have contributed to this increase.316 Although the consequences of abolishing 

suspended sentences in Victoria are unknown, it is possible that similar increases would result. 
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8.26 Any increases in offenders sentenced to imprisonment or to other orders served in the community, such 

as ICOs or CBOs, would place additional strain on the existing prison system and correctional resources. 

A suspended sentence currently does not require any investment of resources, provided the offender 

does not commit another offence during the operational period. When compared with the costs of 

imprisonment—around $200 per day per prisoner or around $73,000 per prisoner per year317—and the 

costs associated with managing offenders under community correctional orders such as CBOs—$11.70 
per offender per day, or $4,270 per year318—the financial consequences of such a move could be 

significant. 

 

EFFECT ON GUILTY PLEAS 
8.27 Another reason for retaining suspended sentences is the possible effect of their abolition on the number 

of guilty pleas. The possibility of receiving a suspended sentence—no matter how remote—might provide 

a genuine incentive to some offenders to plead guilty, thereby resulting in significant savings to the 

justice system, and sparing victims the possible trauma of giving evidence at trial. Abolishing suspended 

sentences as a sentencing option might therefore cause more defendants to elect to go to trial, 

increasing overall costs and risking lower rates of conviction. 

 

LIMITING OF SENTENCING OPTIONS 
8.28 Abolishing suspended sentence would also limit the options available to courts. As discussed above, 

courts would be required to order the offender to serve the term imposed immediately, or in appropriate 

cases where the sentence imposed is under one year, to order the sentence to be served by way of 

intensive correction in the community (under an ICO) or home detention (under a home detention order). 

 

8.29 Retaining a range of options, including suspended sentence orders, may be desirable because it allows 

courts to impose sentences that take into account the nature and gravity of the offences and the 

personal circumstances of the offender. 

 

QUESTIONS 

1. Should suspended sentences be retained or abolished as a sentencing option in Victoria?  

2. If suspended sentences were to be abolished, what changes (if any) should be made to existing 

sentencing orders? Should any new forms of orders be introduced? 

Options for Reform 

Introduction 

8.30 The recent Freiberg Sentencing Review recommended that suspended sentences be retained, but in 

conjunction with reforms.319 In this section we consider some of the possible reform options, and some 

of the arguments for and against them. The options listed are not intended to be exhaustive, but to give 

an indication of the sorts of changes that could improve the operation of suspended sentences in 

Victoria. 
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Making the Purpose of Suspended Sentences Explicit 

8.31 Currently the only criterion in Victoria for making a suspended sentence order is that the court ‘is 

satisfied that it is desirable to do so in the circumstances’.320 The sentence of imprisonment, if 

unsuspended, must also be appropriate in the circumstances having regard to the provisions of the 

Sentencing Act 1991 (Vic) (including the general purposes of sentencing and other relevant factors set 

out in section 5).321 Retaining this broad discretion has been said to be desirable because a court’s 

decision whether or not to make an order to suspend should always be made on the basis of the 

individual circumstances of the offence and the offender. Justice Kirby in Dinsdale v R recognised that 

Australian courts have: 

considered [it] undesirable to attempt to circumscribe the language of the statute [referring to the 

circumstances in which an order to suspend may be made] by reference to supposed formulae, 

particular considerations or any other gloss.
322

 

8.32 However, given the apparent confusion surrounding suspended sentence orders and what they are 

intended to achieve, there could be some benefit in more clearly articulating the purposes of a 

suspended sentence order. Some orders have a separate statement of purpose included in the 

legislation, setting out the particular purposes that are relevant in making that order. For example, 

section 18X of the Sentencing Act 1991 (Vic) provides that the particular purposes of a drug treatment 

order are: 

(a) to facilitate the rehabilitation of the offender by providing a judicially-supervised, therapeutically 

oriented, integrated drug or alcohol treatment and supervision regime; 

(b)  to take account of an offender’s drug or alcohol dependency; 

(c)  to reduce the level of criminal activity associated with drug or alcohol dependency; 

(d)  to reduce the offender’s health risks associated with drug or alcohol dependency. 

 

8.33 A similar statement could be included in the sentencing legislation outlining what the principal 

considerations should be for a court considering whether to make a suspended sentence order. The 

Sentencing Act 1991 (Vic) could also more explicitly set out the steps a court should go through in 

making a suspended sentence order—for example, clarifying that before an order to suspend may be 

considered, a court must first determine that a sentence of imprisonment is the only appropriate 

sentence.
323 

 

8.34 Possible benefits of including a purpose statement would include providing better guidance to sentencers 

on the principles to be applied, and promoting a better understanding in the community of the basis on 

which a suspended sentence order might be made. Relevant purposes might include: 

• to formally denounce the offender’s conduct; 

• to facilitate the rehabilitation of the offender; 

• to allow mercy to be exercised in appropriate cases; and/or 

• to deter the offender from further offending. 

 

8.35 However, seeking to define the purposes of a suspended sentence order in advance may be problematic, 

as the purposes may vary depending on the type of offence and the circumstances of the offender. The 

High Court in Dinsdale v R
324

 has held that factors relating to both the offence and the offender are 

relevant to the decision to suspend a term of imprisonment. It might therefore be seen as inappropriate 

to limit the purposes for which an order to suspend may be made. Further, as the broad purposes of 

sentencing are set out in section 5 of the Sentencing Act 1991 (Vic), there may be little value in including 

a separate statement of this kind in the Act. 

 

 
 

320
  Sentencing Act 1991 (Vic), s 27(1).  

321
  Sentencing Act 1991 (Vic), s 27(3).  

322
  Dinsdale v R (2000) 202 CLR 321, 349, Kirby J. 

323
  On the steps to be followed in making a suspended sentence order, see above [4.4]–[4.5]. 

324
  (2000) 202 CLR 321. 
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8.36 Guidance of a more general nature on the approach to be taken might be provided by the Court of 

Appeal—for example by including reference to relevant factors in a guideline judgment. A guideline 

judgment sets out guidelines to be taken into account by courts in sentencing offenders.325 The power to 

make a guideline judgment was recently introduced in Victoria under Part 2AA of the Sentencing Act 1991 

(Vic) and is restricted to the Court of Appeal. A guideline judgment may apply:326 

• generally; 

• to a particular court or class of court; 

• to a particular offence or class of offence; 

• to a particular penalty or class of penalty; or 

• to a particular class of offender. 

 

8.37 Under section 6AC of the Sentencing Act 1991 (Vic), a guideline judgment may set out factors such as: 

• the criteria to be applied in selecting among various sentencing options; 

• the weight to be given to the various purposes of sentencing; 

• the criteria by which a court may determine the gravity of an offence or which may be used to reduce 

the sentence for an offence; 

• the weighting to be given to relevant criteria; 

• any other matter consistent with the principles contained in the Act. 

 

8.38 The court might include reference in a guideline judgment to some of the factors that may be taken into 

account in making an order to suspend, and to when suspending a sentence of imprisonment may be 

appropriate. This might promote greater consistency of approach. 

 

QUESTIONS 

3. If suspended sentences are retained, what should be their proper role?  

For example: 

• to provide an offender with a second (or last) chance; 

• to allow for a merciful response; 

• to allow for the rehabilitation of the offender in the community; 

• to deter the individual offender from committing other offences; 

• to deter others from committing similar offences; 

• to denounce the conduct of the offender; 

• to avoid the possible negative effects on an offender of imprisonment (or in the case of 

partially suspended sentences, the effects of long-term imprisonment); 

• to keep prisoner numbers to a manageable level (thereby keeping the costs of 

corrections down); or 

• a combination of some or all the above? 

4. Should a statement be included in the Sentencing Act 1991 setting out the purposes of a 

suspended sentence order? If so, what factors should be included? 

5. Should some other form of guidance be provided to sentencers on the factors which should be 

taken into account in making an order to suspend? 

6. Should the steps involved in making a suspended sentence order be clarified? 

 

 
 

325
  Sentencing Act 1991 (Vic), s 6AA. 

326
  Ibid. 
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Limiting the Circumstances in which an Suspended Sentence Order Can be Made 

8.39 Including a statement of the purposes of a suspended sentence order might bring about greater clarity 

concerning what a suspended sentence is intended to achieve, and therefore when it might be 

appropriate or ‘desirable’ to make such an order. 

 

8.40 Because a suspended sentence may only be ordered where no other sentence but imprisonment is 

appropriate, there may be a view that an order to suspend a sentence of imprisonment should only be 

permitted in exceptional cases, and/or should not be available for some offences. In this section we 

consider two possible ways to limit the circumstances in which a suspended sentence can be made: 

• Restricting the use of the power to suspend a sentence of imprisonment to cases in which 

exceptional circumstances can be shown; 

• Preventing or limiting the use of suspended sentences for defined categories of offences. 

 

RESTRICTING THE USE OF SUSPENDED SENTENCE ORDERS TO EXCEPTIONAL CIRCUMSTANCES 
8.41 As discussed at [7.28], the making of a suspended sentence order can be criticised as involving flawed 

logic. A court must first decide that imprisonment is the only appropriate option, and then decide that the 

offender should not serve it. Given that the court must have actively rejected less severe sentences, 

such as a CBO, in favour of a term of imprisonment, it could be argued that the decision to suspend that 

term should only be made in exceptional circumstances. 

 

8.42 This approach was taken in England and Wales prior to the introduction of the Criminal Justice Act 2003 

(UK), which brought in a new form of conditional suspended sentence. Under the previous legislation a 

prison sentence could be suspended only in ‘exceptional circumstances’.
327 As a result, the power to 

suspend a prison sentence was used relatively infrequently. 

 

8.43 The Halliday Review, which reported in 2001, opposed the removal of the exceptional circumstances 

requirement, suggesting that the review had ‘not found strong grounds for doing so’: 

If an offence, and previous convictions, mean that a prison sentence has to be passed, because 

no other sentence would be adequate, a decision not to impose it in practice, so that – provided 

no further offence is committed while the sentence is in force – the offender entirely escapes 

punishment, does need to be reserved for exceptional circumstances. Otherwise, the force of a 

custodial sentence will be lost, possibly along with the importance of reserving it for cases where 

no other sentence will do. If a court is as confident as it can be that the offender has a low risk of 

re-offending, but needs a tough punishment because of the seriousness of the offence, it can use 

its judgment to find the right balance.
328

 

8.44 Finding ‘the right balance’, the Review believed, would be made easier by the introduction of changes to 

community penalties, which ‘should make a significant difference to the perceived “toughness” of the 

“toughest” community penalties’, and changes to shorter prison sentences designed to increase their 

punitive effect.329 

 

8.45 Arguments against restricting the power to suspend to exceptional circumstances include the potential 

consequences for the prison population and correctional costs. Such a move might also be criticised as 

unnecessarily fettering the discretion of the courts and risking injustice in individual cases.330 
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  Powers of Criminal Courts (Sentencing) Act 2000 (UK), s 118(4). 

328
  Home Office (2001), above n 106, [5.16]. 

329
  Ibid. 

330
  J Q Campbell, ‘A Sentencer’s Lament on the Imminent Death of the Suspended Sentence’ (1995) Criminal Law 

Review 293, 295. 
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8.46 The option of limiting the use of suspended sentences to ‘exceptional circumstances’ or to cases where 

a period of time in custody would cause personal hardship was considered during the recent Freiberg 

Sentencing Review.331 It received only limited support.332 

 

QUESTIONS 

7. Should amendments be made to s 27(1) of the Sentencing Act 1991 (Vic) restricting the use of 

suspended sentences to cases involving ‘exceptional circumstances’? 

 

LIMITING THE OFFENCES FOR WHICH A PRISON SENTENCE CAN BE SUSPENDED 
8.47 It could be argued that some offences, such as rape or manslaughter, are so serious that only an 

immediate term of imprisonment is appropriate. In such cases considerations such as rehabilitation may 

be less important than the need to punish the offender, formally censure the offender for his or her 

conduct, and deter others from committing similar offences. 

 

8.48 Offenders who receive suspended sentences for serious violent crime constitute only a tiny proportion of 

all offenders receiving a suspended sentence, yet often are the subject of much media attention and 

community concern. This might be seen as reflecting a general view that a suspended sentence is simply 

not an appropriate outcome in these cases. 

 

8.49 One way of addressing community concerns would be to limit the offences for which a suspended 

sentence is available. For example, the South Australian suspended sentencing provisions do not apply 

to the offences of murder, treason ‘or any other offence in respect of which a special Act expressly 

prohibits the reduction, mitigation or substitution of penalties or sentences’.
333 In Victoria there are 

already some offences for which a suspended sentence order may not be made. Currently these are 

restricted to two offences—that of carrying a firearm when committing an indictable offence334 and 

carrying an offensive weapon when committing a sexual offence.335 

 

8.50 Restrictions have also been placed on the circumstances in which other sentencing orders may be made 

in Victoria. For example, a drug treatment order may not be made where the offender has been convicted 

of a sexual offence or an offence involving the infliction of actual bodily harm (except where the court is 

satisfied the harm was of a minor nature).336 Under section 18ZV of the Sentencing Act 1991(Vic), a court 

also is prevented from making a home detention order if the person has at any time been found guilty of: 

• specified sexual assaults; 

• an offence which in the opinion of the court was committed in circumstances involving behaviour of a 

sexual nature;  

• an offence involving the use of a firearm or a prohibited weapon;  

• a breach of a family violence intervention order; or 

• stalking. 

 

8.51 A similar provision could be introduced in the case of suspended sentences, for example preventing the 

court from making an order to suspend where an offender is convicted of certain defined offences, or 

perhaps permitting only partial suspension in these cases. 

 

8.52 Possible arguments against removing or restricting the availability of suspended sentences for particular 

offences are likely to include those discussed above at [8.18]–[8.29], including a potential reduction in 

guilty pleas. It might also encourage charge and plea negotiations on the part of the defence to move the 

offender outside the scope of the provisions. 
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  Freiberg (2001), above n 59, discussion point 13, 64. 

332
  Freiberg (2002), above n 75, 124. 

333
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  Crimes Act 1958 (Vic), s 31A. 

335
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8.53 While some offences may warrant the imposition of an immediate custodial sentence, it could also be 

argued that provision should be made for the exceptional case. Courts have generally regarded any 

attempts to limit the circumstances in which suspension may be appropriate as dangerous. In R v Wacyk 

Justice Perry of the South Australian Court of Appeal, in taking this position, commented: 

The exercise of the discretion [to suspend a term of imprisonment] miscarries if it is approached 

with a preconceived view that any particular offence or class of offences may only properly be met 

by an immediate custodial term of imprisonment… Notwithstanding indications given from time to 

time by this Court that certain offences ordinarily call for an immediate custodial term, there must 

always be room for the odd exception. Strictures that a given offence or class of offences will 

ordinarily deserve an immediate custodial term are nothing more than an indication that the need 

for general deterrence attaching to them will commonly outweigh idiosyncratic features attaching 

to the case, including considerations personal to the offender… 

It will never be possible to isolate any single factor in a given case as being determinative of the 

exercise of the discretion whether or not to suspend. The exercise of that discretion one way or 

the other must turn upon a careful evaluation of the overall circumstances of the particular case, 

which will include consideration of the circumstances of the offending and the circumstances 

personal to the offender.
337

 

8.54 An alternative option would be to allow a court to suspend a sentence of imprisonment in such cases, 

but limit the use of this power to situations in which exceptional circumstances can be shown. This would 

allow the court to retain some discretion to suspend in cases where ordering the offender to serve the 

whole sentence of imprisonment might result in some injustice, but would actively discourage courts from 

doing so in other cases. 

 

8.55 Courts in Victoria have already accepted that in the case of more serious violent offences (such as rape, 

manslaughter, and intentionally causing serious injury) exceptional circumstances should be established 

before suspension of a prison sentence should be considered (see above [4.28]). On this basis, 

including such a restriction in the legislation might be regarded as unnecessary. On the other hand, 

express reference to this principle in the legislation might resolve any residual uncertainty about the 

circumstances in which an order to suspend should be made and perform an important symbolic function 

by making clear that these sorts of offences should result in an immediate term of imprisonment, in all 

but the most exceptional cases. 

 

8.56 However, even if the use of suspended sentences were restricted to exceptional circumstances for some 

categories of offences, there would still be differences of opinion as to what should count as ‘exceptional 

circumstances’. For example, in the recent case of DPP v Sims,
338 involving a Crown appeal against a 

suspended sentence for rape, the majority of the Court of Appeal appeared to accept that the 

circumstances in that case could have been regarded as exceptional or highly unusual and that the 

sentencing judge had therefore not fallen into error in making an order to suspend. In a dissenting 

judgment, Justice Batt made clear that in his view, the circumstances fell short of this standard.339 

 

8.57 A possible means of addressing this issue would be to set out in the legislation the sorts of factors 

which might constitute exceptional circumstances. The problem—as with the issue of identifying when a 

suspended sentence might be considered ‘desirable’—is that it is difficult, if not impossible, to identify 

these factors in advance. Equally, factors which on their own might be insufficient to constitute 

exceptional circumstances could take on that character when considered in the context of all of the 

factors operating in an individual case. The question of what constitutes exceptional circumstances might 

therefore be regarded as a matter best left to be determined by judicial officers on a case-by-case basis. 
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  DPP v Sims [2004] VSCA 129 (Unreported, Batt, Vincent and Eames JJA, 23 July 2004). 

339
  Ibid [20]–[21], Batt JA. 
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8.58 Another way to promote greater consistency in sentencing courts’ approach might be to include reference 

in a guideline judgment to how sentencers should approach the issue of whether exceptional 

circumstances have been established in a particular case. 

 

QUESTIONS 

8. Are there certain offences for which a partially suspended and/or wholly suspended sentence of 

imprisonment would never be appropriate? If so: 

 

(a) What offences? 

(b) Would your view change if special conditions were attached to suspended sentence orders 

 in Victoria (e.g. supervision and treatment)? 

9. Are there certain offences for which a partially suspended and/or wholly suspended sentence of 

imprisonment may be appropriate, but only in exceptional circumstances? If so: 

 

(a) What offences? 

(b) Would your view change if special conditions were attached to suspended sentence orders 

 in Victoria (e.g. supervision and treatment)? 

10. If the use of suspended sentences for certain categories of offences were to be restricted in some 

way, what would be the best way to achieve this (for example, by including a requirement in the 

legislation that suspended sentences only be permitted in exceptional circumstances, and/or by 

providing sentencing courts with some form of guidelines)? 

 

Attaching Conditions to Suspended Sentences 

INTRODUCTION 
8.59 One of the most frequent criticisms made of suspended sentences of imprisonment—and in particular 

wholly suspended sentences—is that, provided an offender does not breach the order by committing 

another offence, he or she may be subject to no other penalty other than a criminal conviction.340 It is 

said that the legislation’s treatment of suspended sentence as one of the most serious penalties 

therefore does not accord with reality. On this basis some might support introducing a power to attach 

conditions to suspended sentence orders, to give the order some punitive bite. 

 

8.60 In Victoria, as in Queensland and Western Australia, suspended sentences are not subject to conditions. 

The sole requirement is that the offender does not commit another offence punishable by imprisonment 

during the operational period. As the recent Freiberg Sentencing Review noted, while a suspended 

sentence order cannot be combined with any other sentencing order (apart from a fine) on a single 

charge, Victorian judicial officers have created a de facto conditional suspended sentence by combining 

different sentencing orders in cases where the defendant is convicted of more than one offence.
341 

 

8.61 During the Council’s preliminary consultations, it was suggested that as a result, a court which is 

reluctant to make an order to suspend due to the inability to attach conditions may be more likely to 

suspend a sentence when an offender is convicted of more than one offence (and the order can therefore 

be combined with a CBO). As a consequence, offenders convicted of multiple offences may be more likely 

to receive a suspended sentence than others convicted of just one offence. 

 

 
 

340
  Under the Sentencing Act 1991 (Vic), a court may also make a number of orders in addition to a sentence, 

including a sex offender registration order, a restitution order, and a compensation order. An offender who is 

sentenced to a suspended sentence order may also be fined. See above [3.20]–[3.23]. 

341
  Freiberg (2002), above n 75, 125. As discussed at [3.20], although the legislation allows a suspended 

sentence to be combined with a fine and other orders (restitution, compensation, cancellation or suspension of 

a driver’s licence, a sex offender registration order) it cannot be combined with any other sentence on a single 

count.  
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CONDITIONAL SUSPENDED SENTENCES AND OTHER ORDERS 
8.62 The Sentencing Review recommended against the introduction of the conditional suspended sentence on 

the basis that: 

• conditions which could be attached would effectively replicate existing independent sanctions (such 

as community-based orders and program orders); 

• it would risk sentence escalation; and 

• it could create confusion (for example, where a court must decide whether a community-based order 

or a suspended sentence alone is appropriate, or whether a combination of the two is necessary).342 

 

8.63 The Halliday Review of sentencing in England, citing the existence of community sentences, similarly did 

not support the introduction of conditional suspended sentences,343 although a form of conditional 

suspended sentence was ultimately introduced under the Criminal Justice Act 2003. The Sentencing 

Guidelines Council,344 which has issued a guideline on use of new orders available under the Act, has 

recommended that: 

Because of the very clear deterrent threat involved in a suspended sentence, requirements 

imposed as part of that sentence should generally be less onerous than those imposed as part of 

a community sentence. A court wishing to impose onerous or intensive requirements on an 

offender should reconsider its decision to suspend sentence and consider whether a community 

sentence might be more appropriate.
345

 

8.64 If a form of conditional suspended sentence were introduced, some form of similar guidance may need to 

be considered to make clear what relationship the new form of order should have to other sentencing 

orders and when a conditional suspended sentence, rather than, for example, a CBO or ICO, may be 

appropriate. 

 

TYPES OF CONDITIONS 
8.65 Conditions available under a conditional suspended sentence order might be similar to those currently 

available under an ICO or CBO. Conditions of an ICO include conditions that the offender:346 

• does not commit another offence punishable by imprisonment during the period of the order; 

• report to or receive visits from, a community corrections officer at least twice a week during the 

period of the order or for a shorter period specified in the order; 

• attend a community corrections centre for 12 hours during each week of the period of the order or a 

shorter period specified in the order for the purpose of: 

 (i) performing unpaid community work as directed for not less than eight hours; and 

 (ii) spending the balance (if any) of those hours undergoing counselling or treatment for a 

 psychological, psychiatric, drug or alcohol problem as directed; 

• notify an officer at the specified community corrections centre of any change of address or 

employment within two days after the change; 

• not leave Victoria except with permission; and 

• obey all lawful instructions and directions of community corrections officers.
347 

 

 
 

342
  Freiberg (2002), above n 75, 127; and Freiberg (2001), above n 59, 62. 
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  Home Office (2001), above n 106, [5.17-5.19]. 
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 The Sentencing Guidelines Council was established under s 167 of the Criminal Justice Act 2003 (UK) and 

consists of the Lord Chief Justice, seven judicial members, and four non-judicial members. Under section 172 

of the Act, a court in sentencing an offender is required to have regard to any relevant guidelines. 
345

  Sentencing Guidelines Council, New Sentences: Criminal Justice Act 2003 Guideline (2004) [2.2.14]. 
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  Sentencing Act 1991 (Vic), s 20. 
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  Sentencing Act 1991 (Vic), s 20. 
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8.66 A court may also attach a special condition requiring the offender to attend one or more specified 

prescribed programs during the period of the order, or for a shorter period.348 These programs may be 

residential or community-based, and must be designed to address the personal factors contributing to 

the offender’s criminal behaviour.349 

 

8.67 A CBO has similar core conditions, including that the offender:350 

• does not commit another offence punishable by imprisonment during the period of the order; 

• report to, or receive visits from, a community corrections officer; 

• notify community corrections of any changes of address or employment; 

• not leave Victoria except with permission; and 

• obey all lawful instructions and directions of community corrections officers.351 

 

8.68 CBOs must have at least one program condition attached.352 Program conditions include conditions 

requiring the offender to:353 

• perform unpaid community work as directed for a specified period; 

• be under the supervision of a community corrections officer; 

• attend educational or other programs as directed for not less than one month or more than a year; 

• undergo assessment and treatment for alcohol or drug addiction and submit to medical, 

psychological or psychiatric assessment and treatment as directed; 

• submit to drug and alcohol testing as directed; and 

• participate in the services specified in a justice plan. 

COSTS OF INTRODUCING CONDITIONS 
8.69 The costs of introducing conditional suspended sentence orders, including the costs of supervision, 

treatment and programs, are likely to be significant—particularly if conditions are attached to all 

suspended sentence orders. There might also be additional costs associated with the breaching of 

orders, as a breach under a conditional suspended sentence order could be committed not only by 

committing another offence but also by breach of the conditions attached to the order. Depending on the 

options available on breach, this might also increase rates of imprisonment. As noted above, the costs 

of housing prisoners is estimated to be around $200 per day per prisoner (or $73,000 per year),354 while 

the cost of managing offenders under community correctional orders is around $12 per offender per day 

(or $4,270 per year).355 

 

8.70 A possible means of providing for some form of supervision, while minimising costs, might be to 

designate an initial period during which the offender would be subject to conditions, with the remainder of 

the sentence served unsupervised in the community. This possibility is discussed at [8.102]–[8.103]. 

BREACH OF CONDITIONS 
8.71 A distinction might also be made between how an offender may be dealt with for breaching a condition, 

as opposed to breaching the order by committing another offence. For example, under section 26 of the 

Sentencing Act 1991 (Vic), where an offender fails to comply with any condition of an ICO without 

reasonable excuse, a court has three options: (1) to vary the ICO; (2) to confirm the order originally 

made; or (3) to cancel the order and commit the offender to prison for the unexpired term of 

imprisonment. However, if the offender breaches the order by re-offending, the court must cancel the 
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order and commit him or her to prison unless it is of the opinion that it would be unjust to do so in view 

of any exceptional circumstances that have arisen since the order was made. 

 

QUESTIONS 

11. Should courts be able to attach conditions to suspended sentence orders?  If so: 

 

(a) Should the power to attach conditions be able to be exercised in all cases or 

 only for defined offences and/or offenders (and how should these be defined)? 

(b) What sorts of conditions should be available? 

(c) Should some conditions be mandatory? 

(d) How could conditional suspended sentences be distinguished from other sentencing 

 options (such as, for example, an intensive correction order or community-based order) 

 and when might their use be appropriate? 

(e) How should a breach of these conditions be dealt with? For example, what options should 

 be available to a court on breach of conditions (other than the condition that the offender 

 must not commit another offence punishable by imprisonment during the operational period)? 

 

 

Conditional Suspended Sentences for Drug-Addicted Offenders  

8.72 As discussed at [2.39]–[2.44], Victoria had a form of conditional suspended sentences for drug-addicted 

offenders until 1997 under section 28 of the Sentencing Act 1991 (Vic). The repeal of section 28 

coincided with the introduction of the new combined custody and treatment order (CCTO). As with the old 

section 28 order, the CCTO is targeted to offenders whose drunkenness or drug addiction contributed to 

the commission of the offence, and is intended to allow sentencers ‘to address the rehabilitation needs 

of offenders who would otherwise be sentenced to a straight gaol term’.356 It was hoped that: 

By providing these offenders with the opportunity to have appropriate treatment for their addiction, 

a major cause of their offending will be addressed and the likelihood of re-offending will be 

reduced.
357

  

8.73 The order consists of a prison term (of at least six months) with the balance of the sentence (up to a 

maximum of 12 months) served in the community. CCTOs have a number of core conditions, including 

reporting conditions and treatment conditions. 

 

8.74 In an earlier discussion paper titled Drug Courts and Related Sentencing Options, the Sentencing Review 

recommended that a drug treatment order be introduced for less serious offences.358 Drug treatment 

orders were introduced in Victoria in 2002 and may only be made by the new Drug Court Division of the 

Magistrates’ Court. The order consists of two parts: (1) a treatment and supervision part, which operates 

for two years or until the order is cancelled; and (2) the custodial part, which must be a sentence of 

imprisonment of no more than two years. As the Drug Court is a division of the Magistrates’ Court, use of 

drug treatment orders is restricted to offences that are within the jurisdiction of the Magistrates’ 

Court.359 

 

8.75 The Sentencing Review observed that the CCTO ‘has not been widely embraced by sentencers nor well 

received by the legal profession’, noting that submissions to the Review ‘were overwhelmingly negative in 

their evaluation of the order’.360 Particular criticisms concerned the lack of flexibility of the order, the lack 

of adequate treatment services in prison and limited time under the order for treatment to be provided to 

offenders.361 
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8.76 Over the period 1997–98 to 2001–02 less than 0.5 per cent of all defendants sentenced by Victorian 

criminal courts received a CCTO. The courts have, however, been making more use of CCTOs in recent 

years. From 1997 to 2002 the proportion of all defendants proven guilty who received a CCTO increased 

slightly, from 0.1 per cent to 0.2 per cent, with a 14 per cent increase in the total number of CCTOs 

handed down by the courts from 1997–98 to 2001–02 (up from 90 to 103).362 

 

8.77 The Review recommended that the CCTO be abolished, or in the alternative, reformed by increasing the 

maximum length of the order to two years and the minimum period to three months, and providing for a 

greater level of flexibility in setting the custodial component of the order.363 Other changes recommended 

included requiring the period of imprisonment to be served in Bendigo Prison or ‘a similar therapeutic 

environment’, and supervision by the newly established drug court (a division of the Magistrates’ Court) 

of that part of the sentence served in the community.364 

 

8.78 The Review further recommended the introduction of a conditional suspended sentence for more serious 

drug-related offences, which would be available for sentences of imprisonment of five years or less.365 

This would fill the gap left by the abolition of the old section 28 order and would be available for more 

serious offences where a drug treatment order would not be appropriate. The proposed sentence would 

operate in a similar way to a partly suspended sentence, with up to one year to be served in a treatment 

centre or prison, and the remainder suspended on terms similar to the CCTO. The Review saw it as 

essential to the successful introduction of the order that treatment and support services be provided ‘at 

a satisfactory level’.366 This recommendation has yet to be acted on. 

 

QUESTIONS 

12. Should a form of conditional suspended sentence be available for drug-addicted offenders? If 

so, what sorts of conditions should be available? 

 

SUPERVISION OF CONDITIONS 
8.79 If a form of conditional suspended sentence were to be introduced in Victoria, it may be desirable for the 

court to be able to review the offender’s progress, and to vary the conditions and/or the period during 

which the offender is required to comply with the conditions set—as exists in relation to the new drug 

treatment order. 

 

8.80 For example, under section 18ZH of the Sentencing Act 1991, the Drug Court division of the Magistrates’ 

Court may vary the treatment and supervision part of a drug treatment order ‘from time to time if the 

Drug Court considers it appropriate to do so based on its assessment of the offender’s progress’.
367 This 

allows the court to make appropriate adjustments to the order and to tailor orders more effectively by 

scaling down the conditions for those making good progress, and strengthening the conditions or 

imposing different types of conditions for those who are not. 
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8.81 Although a power to vary other orders does exist under the Sentencing Act 1991 (Vic), it is more limited in 

scope. For example, a CBO may only be varied (or cancelled) if the court which originally made the order 

is satisfied that:368 

• the circumstances of the offender have materially altered since the order was made and as a result 

the offender will not be able to comply with any condition of the order; or 

• the circumstances of the offender were wrongly stated or were not accurately presented to the court 

or to the author of a pre-sentence report before the order was made; or 

• the offender is no longer willing to comply with the order. 

 

8.82 Under the new suspended sentence provisions operating in England and Wales, the court may require the 

order to be reviewed at specified intervals, at which time aspects such as the supervision period can be 

altered.369 There are, however, a number of restrictions on the changes the court can make. For example, 

the court is not permitted to:370 

• impose community requirements of a different kind from the original order, or amend a mental health 

treatment requirement, a drug rehabilitation requirement or an alcohol treatment requirement unless 

the offender expresses his or her willingness to comply with the new requirement; or 

• amend the operational period of the suspended sentence order. 

 

8.83 On the one hand, allowing for regular reviews would allow the court to monitor an offender’s progress and 

to make changes to conditions where this is considered beneficial. On the other hand, providing for 

regular reviews may occupy a significant amount of court time and lead to delays in hearings for other 

matters. The review power might therefore be limited to particular types of conditional orders, such as 

those for offenders with drug or alcohol addictions, or young offenders who may need greater flexibility in 

how their orders are managed. 

 

QUESTIONS 

13. If a form of conditional suspended sentence is introduced in Victoria, should there be a power 

for the court to review and vary conditions? If so: 

 

(a) What types of changes should be permitted? 

(b) What restrictions (if any) should there be? 

(c) How should the power operate? 

 

Reducing or Increasing the Term of Imprisonment that may be Suspended 

8.84 In Victoria, the maximum term of imprisonment that may be ordered to be held wholly or partially in 

suspense is three years (in the case of the County Court and Supreme Court)371 and two years (in the 

case of the Magistrates’ Court).372 In some jurisdictions (ACT, Commonwealth, South Australia and 

Tasmania) there is no limit on the length of sentences able to be suspended. In Queensland, Western 

Australia and the Northern Territory, a five-year limit applies, while in NSW the maximum term of 

imprisonment that may be held in suspense is two years. Different operational periods also may be 

ordered (see further [3.16]). 

 

 
 

368
  Sentencing Act 1991 (Vic), s 46(1). The same power exists in relation to CCTOs (s 18VA(1)), ICOs (s 25(1)) and 

orders for release on adjournment (s 78(1)). 

369
  Criminal Justice Act 2003 (UK), s 192(1). Under section 192(2(c) of the Act, the court may amend the 

supervision period only if the amended period complies with section 189(3) and (4). Section 189(3) and (4) 

provide that the supervision period must be a period of not less than six months or more than two years, and 

that the supervision period must not end later than the operational period. 

370
  Criminal Justice Act 2003 (UK), s 192(2). There is a distinction made under the Act between the supervision 

period, during which time an offender must comply with the conditions of the order, and the operational period, 

during which time an offender must not commit another offence.  

371
  Sentencing Act 1991 (Vic), s 27(2)(a). 

372
  Sentencing Act 1991 (Vic), s 27(2)(b). 
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8.85 Many of the apparent community concerns about suspended sentences relate to the use of these 

sentences in cases involving more serious offences, such as rape, sexual assault and manslaughter. 

This raises questions about whether the use of the sanction might be restricted to sentences of 18 

months and under (or 12 months and under) thereby excluding its use in many of the more controversial 

cases.373 In the higher courts in 2003–04, 87 per cent of suspended sentences were sentences of 

imprisonment of 18 months or less, while only 13 per cent of orders were for sentences of more than 

18, and up to 36, months. 

 

8.86 On the other hand it could be argued that if suspended sentences are intended to be a serious 

alternative to imprisonment, their availability should be extended to those cases which justify a term of 

imprisonment of over three years being imposed, due, for example, to the serious nature of the 

offence—but where there are particular extenuating circumstances justifying a merciful response. 

 

8.87 In the Victorian Sentencing Review’s Discussion Paper released in 2001, it was proposed that the 

maximum term of imprisonment that could be held in suspense should be limited to two years.
374 This 

was consistent with the Review’s position that ‘sentencing options should be of a realistic length’ and 

that the maximum length of any conditional order should be two years.375 It was felt that conditional 

orders which are too long are as a general principle undesirable, as they simply increase the chances 

that the offender will breach the order—either by failing to comply with the conditions of the order or by 

committing another offence.376 

 

8.88 Those who participated in consultations and made submissions following the release of the paper were 

generally opposed to reintroducing a two-year limitation on the length of prison terms that can be 

suspended. It was argued that limiting the term to two, rather than three, years in the higher courts 

would ‘unduly limit the discretion of the higher courts who were using the sentence appropriately for 

serious cases’.377  

 

8.89 Some judicial officers and the Criminal Bar Association suggested that consideration should be given to 

extending the term of imprisonment able to be suspended to five years.378 The Sentencing Review 

ultimately made no recommendations on this issue. 

 

8.90 Increasing the length of the maximum term of imprisonment that can be held in suspense might allow 

suspended sentences to be used in a wider range of cases. However, it could further exacerbate 

problems of sentence inflation by allowing courts to impose even longer sentences of imprisonment, on 

the basis that they are to be suspended. It could also be argued that where an offence is so serious that 

it results in the imposition of a substantial term of imprisonment, the offender should be required to 

serve it. 

 

8.91 Table 11 shows the additional number of defendants who would be eligible for a suspended sentence for 

some categories of offences if the upper limit of sentences of imprisonment able to be held in suspense 

was increased to five years in the higher courts. If the upper limit of suspended sentences was increased 

to five years and the same proportion of defendants eligible for a suspended sentence in 2002–03 

received a suspended sentence (53%), the proportion of all defendants sentenced in the higher courts 

who would receive a suspended sentence would increase from 29 per cent (543) to 36 per cent (678). 

However, the proportion of eligible defendants who would receive a suspended sentence is likely to be 

less than 53 per cent if the upper limit is increased to five years because it can be assumed that longer 

imprisonment terms that relate to more serious offences would be less likely to be suspended.  

 

 
 

373  This suggestion, as it relates to conditional sentences of imprisonment, has been made by Roberts and Gabor: 

Julian Roberts and Thomas Gabor, ‘Living in the Shadow of Prison: Lessons from the Canadian Experience in 

Decarceration’ (2004) 44 British Journal of Criminology 92, 101–2. 

374
  Arie Freiberg (2001), above n 59. 

375
  Arie Freiberg (2001), above n 59, 50. 

376
  Ibid 63-64. 

377
  Freiberg (2002), above n 75, 123. 

378
  Ibid 124; Criminal Bar Association, ‘Submission to the Sentencing Review’, 11 December 2001, 4. 
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Table 11: Defendants eligible for, and who received a suspended sentence 2002–03 (Higher Courts) 379 

 Defendants who 

received a 

suspended 

sentence 

Defendants 

eligible for 

suspended 

sentence of 3 

years or less 

Defendants 

eligible for 

suspended 

sentence of 5 

years or less 

Additional  

defendants 

eligible for a 

suspended 

sentence if limit 

increased to 5 

years 

Number 543 994 1,241 247 

As a proportion of all 

defendants proven guilty 

29% 53% 66% 13% 

 

 

QUESTIONS 

14. Should the maximum term of imprisonment able to be suspended in Victoria be: 

 

(a) kept at three years in the higher courts and two years in the Magistrates’ Court; 

(b) reduced to a maximum term of 12 months, or 18 months or some other term; 

(c) increased to five years or some other term; or 

(d) undefined (to allow a sentence of imprisonment of any length to be suspended)? 

 

 

Imposing a Minimum Term 

8.92 A common criticism of suspended sentences is that they lead to net-widening. This may have a number 

of negative consequences, including an escalation in penalties for future offences (as the offender will 

have already received a sentence of imprisonment). Further, where an order is breached, an offender who 

would have otherwise received a sentence served in the community will be required to serve a term of 

imprisonment. 

 

8.93 To discourage courts from imposing a suspended sentence where a non-custodial sentence might have 

been appropriate, amendments could be made to the legislation preventing the suspension of short 

terms of imprisonment. For example, under the new conditional sentencing provisions introduced in 

England and Wales, a conditional suspended sentence may only be made if the sentence of 

imprisonment imposed is between 28 and 51 weeks.
380 

 

8.94 Setting a lower limit on the term of imprisonment able to be suspended may help to avoid some of these 

dangers. However, setting a lower limit may simply compound the problem of net-widening and sentence 

inflation if courts begin increasing gaol terms imposed to bring them within the lower limit of sentences 

that are able to be suspended. 

 

8.95 In the higher courts breach rates are highest for suspended imprisonment terms of up to 6 months (85 

per cent). Nearly half (47 per cent) of all suspended imprisonment terms breached in the higher courts 

were for a period of up to 6 months (see further [4.70]–[4.73]).  

 

8.96 Given the high numbers of prison sentences of six months or under that are suspended, and the high 

breach rates for short prison terms suspended, it is likely that the impact of abolishing the power to 

suspended prison sentences of under three months or six months would be significant. Some offenders 

who might previously have received a short suspended term of imprisonment, might instead be ordered 

to serve a straight term of imprisonment, or alternatively be sentenced to some other type of order, such 

 
 

379
  This table has been compiled from data contained in Department of Justice, Court Services, Victorian Higher 

Courts Sentencing Statistics 2002/03 (2004), Table 10. The total effective sentence is the aggregate sentence 

for all offences proven, taking into account the courts directions about concurrent and cumulative sentences 

given by the Judge at time of sentencing.   

380
  Criminal Justice Act 2003 (UK), s 189. 
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as a CBO or ICO. Provided this occurs, and that courts do not inflate the prison sentences imposed to 

allow them to suspend, it could also be expected that breach rates for suspended sentences would drop.  

 

8.97 Lower breach rates are likely to decrease the overall number of offenders ordered to serve the original 

prison sentence imposed. Applying a lower limit to prison sentences that can be suspended might 

therefore improve the overall effectiveness of suspended sentences in diverting offenders from prison.
381  

 

QUESTIONS 

15. Should amendments be made to impose a lower limit on terms of imprisonment that can be held 

wholly or partially in suspense? If so, what limit should apply? 

 

Changes to the Operational Period 

8.98 Different jurisdictions have adopted different operational periods during which a suspended sentence 

order must not be breached. These do not always correlate with the maximum term of imprisonment able 

to be held in suspense. In some cases the legislation allows the operational period to be less than the 

term of imprisonment imposed. For example, in Western Australia sentences of up to five years’ 

imprisonment may be suspended for a period of up to two years. In South Australia there is no limit on 

the term of imprisonment that may be suspended; however, the maximum term of the bond which 

attaches to the order (and operates as a de facto operational period) is three years, with a condition that 

the term of the bond not extend beyond the period of the suspended term of imprisonment. 

 

8.99 In other jurisdictions, provision is made for an operational period longer than the term of imprisonment 

held in suspense. For example, under the Criminal Justice Act 2003 (UK), a term of imprisonment of 

between 28 to 51 weeks may be suspended for a period of six months to two years.
382 

 

8.100 In Victoria the maximum operational period that can be ordered is three years in the higher courts and 

two years in the Magistrates’ Court. As discussed in chapter 4, the Council in its recent study of breach 

rates found that the relationship between the length of the operational period and breach rates in Victoria 

is different for the higher courts and the Magistrates’ Court. In the Magistrates’ Court the length of the 

operational period did not appear to influence the likelihood of breach (see further [4.85]–[4.86]). 

However, for the higher courts a positive relationship was found between breach rates and the length of 

the operational period: suspended sentences with operational periods of more than 18 months had 

breach rates of over 40 per cent, compared with breach rates of less than 20 per cent for those with 

operational periods of 18 months or less (see further [4.74]–[4.76] and Appendix 3, Table 39). A 

potential danger of increasing the maximum length of the operational period in the case of the higher 

courts might therefore be that the rates of breach might increase and the potential of suspended 

sentences to divert offenders from prison might be eroded. 

 

8.101 However, in the absence of a power to attach conditions, it could be argued that a longer operational 

period may be appropriate in order to increase the punitive value of the order. The offender would have 

the sentence of imprisonment imposed hanging over his or her head for a longer period of time, and 

would also suffer the consequences of being under sentence for this extended period of time, for 

example by being excluded from membership of a particular organisation or prohibited from holding public 

office.
383 

 

 
 

381
  However, as a consequence of this, if short suspended sentences are simply replaced with straight terms of 

imprisonment, the numbers of offenders serving short terms of imprisonment would be likely to increase. 

382
  Criminal Justice Act 2003 (UK), s 189(3). A distinction is made in the Act between the supervision period 

(during which an offender must comply with requirements in the order, such as activity and work requirements) 

and the operational period (during which the offender must not commit another offence). The supervision 

period and operational period must each be a period of at least six months (Criminal Justice Act 2003 (UK), s 

189(3)) and the supervision period must not end later than the operational period (Criminal Justice Act 2003 

(UK), s 189(4)). 

383
  See, for example, Workplace Relations Act 1996 (Cth), Schedule 1B - ss 213A(b) and 215 which have the effect 

of disqualifying a person convicted of certain prescribed offences from standing for election or being elected or 

appointed to an office within a registered organisation for a period of five years after conviction, of if sentenced 

to a suspended sentence, five years from the date the order expires. 
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8.102 There are particular implications for increasing the term of the operational period should conditions be 

attached to a suspended sentence order. This is because a conditional suspended sentence order would 

be breached not only by an offender committing another offence during the period of the order, but also 

by a failure to comply with one or more of the conditions imposed. Depending on how flexible the breach 

provisions were, this could result in more offenders serving the suspended period of imprisonment in 

gaol, thereby defeating the potential benefits of suspended sentences in terms of diverting offenders 

from prison and avoiding the possible negative effects of prison on both offenders and the broader 

community. 

 

8.103 Should some form of conditional order be reintroduced in Victoria, possible options might be: 

• to limit the period of time during which the offender must comply with conditions (such as 

supervision or treatment conditions) to (for example) 12 months or two years, with an option to 

impose a longer operational period during which the offender must not commit another offence; 

• to restrict the operational period of the order (during which the offender must comply with all the 

conditions of the order, including the requirement of not committing another offence) to a maximum 

of 12 months or two years. 

 

QUESTIONS 

16. Should any changes be made to the maximum operational period of suspended sentence 

orders? For example, should it be possible to order a longer operational period than currently 

applies, or should the maximum operational period be reduced? 

17. If a form of conditional suspended sentence were to be introduced in Victoria: 

 

(a) What should be the maximum period of time during which the offender is subject 

 to conditions? 

(b) Should the period during which the offender must not commit another offence be 

 the same as, or longer than, the period of time during which he or she must comply 

 with special conditions? 

 

 

Changes to the Breach Provisions 

INTRODUCTION 
8.104 Under the Sentencing Act 1991 (Vic), if an offender whose sentence of imprisonment has been 

suspended commits another offence punishable by a term of imprisonment, he or she is guilty of a 

criminal offence. Where the court finds the offender guilty of breaching the suspended sentence, it may 

fine the offender and must restore the sentence or part sentence held in suspense unless it is of the 

opinion that it would be unjust to do so, in view of any exceptional circumstances arising since the 

original order was made.384 

 

8.105 The ‘exceptional circumstances’ requirement was introduced into the suspended sentence order breach 

provisions in 1998.385 Prior to these amendments, courts had some flexibility in dealing with breaches. 

Under the old section 31(7) the court was required on breach to restore the sentence: 

unless it is of the opinion it would be unjust to do so in view of all the circumstances which have 

arisen since the suspended sentence was imposed, including the facts of any subsequent 

offence. 

 
 

384
  Sentencing Act 1991 (Vic), s 31(5A). 

385
  Sentencing and Other Acts (Amendment) Act 1997 (Vic). 
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8.106 The provision was amended on the basis that in many cases, the failure to activate the original sentence 

of imprisonment upon breach ‘erodes the effectiveness of this sentencing order and brings the legal 

system into disrepute’.386 The then Attorney-General, the Honourable Jan Wade, MP, in introducing the 

bill amending the breach provisions, suggested that while the power to suspend a sentence of 

imprisonment was ‘intended to provide offenders with one last chance … in practice this has not been 

the case’.387 

 

INCREASING FLEXIBILITY ON BREACH 
8.107 The Sentencing Review found that there was strong support for making available to courts a broader 

range of options to resentence offenders on breach of orders. The presumption that a sentence of 

imprisonment must be restored was seen as having a number of negative consequences, including an 

increase in the prison population and a decrease in the use of suspended sentences and other orders 

for young offenders (as the lack of flexibility on breach may discourage their use).388 A presumption in 

favour of cumulative sentences on breach was also regarded as unduly limiting the sentencing discretion. 

 

8.108 As a general principle, the Review recommended that the courts be given sufficient flexibility, in dealing 

with breaches of orders, to be able to take into account any changed circumstances and the extent to 

which the offender has complied with the order.389 In line with this, the Review recommended that the 

current breach provision be repealed and replaced with a new provision requiring the court to take into 

account an offender’s behaviour during the period of suspension when determining how to deal with him 

or her following breach.390 The Review also recommended an amendment to allow a court to revoke the 

original sentence and, subject to the conditions governing such orders, impose an ICO, a youth training 

centre order or a drug treatment order.391 

 

8.109 A limited power to resentence would address some of the criticisms, including that of Justice Smith in  

R v Bice,392
 discussed above at [4.39]. The Sentencing Review commented: 

The Court’s observation [in Bice] about the subtle differences between serving a term of 

imprisonment, serving a term of imprisonment partly in custody and partly in the community (the 

combined custody and treatment order), serving a term of imprisonment by way of intensive 

correction in the community and serving a term of imprisonment that is suspended wholly or partly 

and the difficulties occasioned when these provisions are breached suggest that this area of 

sentencing law is in urgent need of clarification.
393

  

8.110 There are three main arguments made for providing flexibility on breach: 

• the circumstances of the offender may have changed significantly since the original sentence was 

imposed, making a sentence of imprisonment no longer suitable; 

• a longer term of imprisonment may have been imposed than would otherwise have been the case if 

it was assumed that the sentence would not be served; and 

• the offence which constitutes the breach may be a minor offence.394 

 

 
 

386
  Victoria, Parliamentary Debates, Legislative Assembly, 24 April 1997, 874 (Jan Wade). 

387
  Ibid. 

388
  Freiberg (2002), above n 75, 111. 

389
  Ibid recommendation 11. 

390
  Ibid recommendations 16 and 19. 

391
  Ibid recommendation 17. 

392
  [2000] VSCA 226 (Unreported, Ormiston and Callaway JJA and Smith AJA, 22 November 2000). 

393
  Freiberg (2002), above n 75, 101. 

394  Leslie Sebba, ‘Penal Reform and Court Practice: The Case of the Suspended Sentence’, in I Drapkin (ed), 

Studies in Criminology (1969) 133, 159. 
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8.111 More flexible breach provisions might allow for a more just outcome in individual cases and reflect 

current court practices. As noted in chapter 4, in 36 per cent of breach cases found proven in the 

Magistrates’ Court, magistrates determined that there were ‘exceptional circumstances’ and made an 

order other than activation of the sentence or part sentence held in suspense. The higher courts were 

less likely to find ‘exceptional circumstances’. For 76 per cent of breach cases found proven, the higher 

courts ordered the original gaol term to be served (in whole or in part)—with 24 per cent resulting in 

some other order being made.  

 

8.112 There are a number of possible models for flexible breach provisions. These include returning to the old 

section 31(7) which allowed a court to choose not to activate the original sentence of imprisonment if it 

was of the opinion that it would be ‘unjust to do so in view of all the circumstances which have arisen 

since the suspended sentence was imposed, including the facts of any subsequent offence’. Such a 

provision could also set out particular factors to be taken into account. 

 

8.113 For example, s 147(3) of the Penalties and Sentences Act 1992 (Qld) provides: 

In deciding whether it would be unjust to order the offender to serve the whole of the suspended 

imprisonment the court must have regard to— 

(a) whether the subsequent offence is trivial having regard to— 

(i) the nature of the offence and the circumstances in which it was committed; and 

(ii)  the proportion between the culpability of the offender for the subsequent offence 

and the consequence of activating the whole of the suspended imprisonment; and 

(iii)  the antecedents and any criminal history of the offender; and 

(iv)  the prevalence of the original and subsequent offences; and 

(v)  anything that satisfies the court that the prisoner has made a genuine effort at 

rehabilitation since the original sentence was imposed, including, for example— 

(A) the relative length of any period of good behaviour during the operational 

period; and 

(B)  community service performed; and 

(C)  fines, compensation or restitution paid; and 

(D)  anything mentioned in a pre-sentence report; and 

(vi)  the degree to which the offender has reverted to criminal conduct of any kind; and 

(vii)  the motivation for the subsequent offence; and 

(b)  the seriousness of the original offence, including any physical or emotional harm done to a 

victim and the damage, injury or loss caused by the offender; and 

(c)  any special circumstance arising since the original sentence was imposed that makes it unjust 

to impose the whole of the term of the suspended imprisonment. 

 

8.114 Providing a wider discretion to the courts not to activate the original sentence on breach might also 

alleviate some of the potential problems caused by net-widening and sentence inflation. However, it 

could be argued that it would also remove or substantially compromise the deterrent effect of the 

sentence, because activation of the original sentence on breach would not be assured.
395 

 

8.115 As recognised by one commentator: 

[I]n its original conception [a suspended sentence] was seen as a solemn warning together with a 

precise and calculated threat; it was designed for the casual offender not yet corrupted by 

imprisonment, for the individual whose behaviour and character might be considered normal and 

in whom, it seems, confidence can be placed on the strength of that warning and that threat.
396

 

 
 

395
  Sebba (1969), above n 394, 159. 

396
  Ancel (1971), above n 18, 37. 
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8.116 To make the consequences of breach less certain may compromise the potential of suspended 

sentences to act as an effective deterrent. On this basis it could be argued that the ‘exceptional 

circumstances’ requirement should be retained. Current court practices could even be seen to provide an 

argument for further restricting the breach provisions, or as demonstrating the need for guidance to be 

provided to sentencers (for example, by a guideline judgment from the Court of Appeal). 

 

QUESTIONS 

18. Should any changes be made to the options available to a court on breach of a suspended 

sentence, as set out under s 31(5) of the Sentencing Act 1991 (Vic)? 

 

CUMULATIVE VS CONCURRENT SENTENCES 
8.117 Under s 16 of the Sentencing Act 1991 (Vic) there is a general presumption that any term of 

imprisonment imposed will be served concurrently with any uncompleted sentence or sentences of 

imprisonment or detention that have been imposed at the same time or before.397 Section 31(6)(b) of the 

Sentencing Act 1991 provides that if a court on breach orders an offender to serve a term of 

imprisonment held in suspense, that term must be served cumulatively on any other term of 

imprisonment imposed ‘unless the court otherwise orders’. 

 

8.118 The Sentencing Review recommended that section 31(6)(b) be repealed.398 However, Bottoms has 

suggested that: 

To abolish the “consecutive rule” would be seen by most to kick an essential prop away from the 

suspended sentence. This is because, if the offender is not seen to suffer a double penalty at the 

second conviction, then apparently the first sentence becomes simply a let-off and the failed 

offender has escaped without penalty.
399

 [emphasis in original] 

8.119 In just under half of the 48 cases (22 cases) reviewed by the Council where the original sentence of 

imprisonment was activated on breach and some order for cumulative or concurrent sentences appeared 

to have been made, an order was made for the activated sentence to be served concurrently with another 

term of imprisonment. In a further 16 cases, an order was made for them to be partially cumulative and 

partially concurrent. As the existing provision does not seem to be a barrier to sentences being served 

concurrently, some might argue there is no need for reform. 

 

8.120 Others might argue that rather than removing this presumption, the existing provision should be made 

less flexible, requiring courts to make the sentence activated on breach cumulative. Otherwise, as 

suggested above, the offender might be seen as escaping punishment for the initial offence for which the 

suspended sentence was imposed. The legislation should avoid contributing to the perception that a 

suspended sentence constitutes no punishment at all. Making the provision less flexible, however, could 

result in some disproportionate sentences. 

 

8.121 As discussed above at [4.41]–[4.42], while section 31(6) of the Sentencing Act 1991 (Vic) creates a 

presumption that the sentence restored on breach will be made cumulative on any sentence previously 

imposed (for example, for the offences constituting the breach), the principle of totality must still be 

observed.400 In other words, the aggregate sentence imposed must not be inappropriate, taking into 

account the offences constituting the breach and the original offences for which the suspended sentence 

 
 

397
  See also R v Mantini [1998] 3 VR 340. There are a number of exceptions to this, including offences committed 

while an offender is released under a parole order or on bail. In these cases if a sentence of imprisonment is 

imposed, it must be served cumulatively on any period of imprisonment imposed unless otherwise directed by 

the court because of the existence of exceptional circumstances: Sentencing Act 1991 (Vic), ss 16(3)–16(3C) 

Sentencing Act 1991 (Vic). 

398  Freiberg (2002), above n 75, recommendation 18. 
399

  Bottoms (1981), above n 39, 24. 

400
  R v Aleksov [2003] VSCA 44 (Unreported, Cummins AJA, Calaway and Batt JJA, 9 April 2003). On the issue of 

sentence concurrency and cumulation and the principle of totality, see Mill v R [1998] 3 VR 340. 
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order was made. In effect, this means that the court must consider ordering at least partial concurrency 

where the aggregate sentence (taking into account the activated suspended sentence and the sentence 

imposed for the breaching offence or offences) would, when considered against the offender’s overall 

criminality, be regarded as inappropriate. 

 

QUESTIONS 

19. Should any changes be made to s 31(6) of the Sentencing Act 1991 (Vic)?  

 

Other Possible Reforms 

8.122 Other recommendations made in the Sentencing Review’s final report relating to suspended sentences 

include: 

• that section 31 of the Sentencing Act 1991 (Vic) be amended so that breach of a suspended 

sentence does not amount to a criminal offence;401 and 

• that section 31 be clarified to make it clear that where a partial restoration of a suspended sentence 

occurs, the remainder of the sentence will be suspended against further breaches.402 

 

8.123 During the Council’s preliminary consultations there were some concerns raised that where partial 

restoration occurs, the remainder of the sentence should not ‘be lost’. This would seem to be an 

argument against adopting the Sentencing Review’s recommendations to suspend the remainder of the 

sentence against further breaches, on partial restoration of the sentence. The Council invites comments 

on these two proposed reforms. 

 

QUESTIONS 

20. Should breach of a suspended sentence order amount to a criminal offence? 

21. Should a suspended sentence that is partially restored be suspended against further 

breaches? 

 

Suspended Sentences and Young Offenders 

8.124 Two types of custodial orders apply to young offenders under the Children and Young Persons Act 1989 

(Vic) and the Sentencing Act 1991 (Vic) —youth training centre orders (which apply to offenders aged 15 

and over) and youth residential centre orders (which apply to offenders aged under 15 years). There is no 

power to suspend a youth training centre (YTC) order or a youth residential centre (YRC) order under this 

legislation. 

 

8.125 A suspended sentence order may be made in the case of a young offender who is sentenced in the 

Magistrates’ Court or one of the higher courts rather than by the Children’s Court, under the Sentencing 

Act 1991 (Vic). As only a sentence of imprisonment may be suspended, on breach, a young person who 

has received a suspended sentence order must serve the sentence or part sentence of imprisonment 

activated in an adult prison. 

 

8.126 One of the options that has been considered above is to provide courts with a limited power on breach to 

resentence an offender. In the case of a young offender, the court could order the sentence on breach to 

be served in a YTC or a YRC. An alternative approach would be to allow the courts to suspend a YTC 

order. This would mean that if the sentence were activated on breach, the young person would 

automatically serve the sentence in a youth training centre rather than an adult prison. This power of the 

court could be restricted to young offenders sentenced under the Sentencing Act 1991 (Vic) by the 

Magistrates’ Court or higher courts, or could also be extended to young offenders sentenced in the 

Children’s Court under the Children and Young Persons Act 1989 (Vic). 

 

 
 

401  Ibid recommendation 15. 
402  Ibid recommendation 20. 
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8.127 A number of those consulted during the Council’s preliminary consultations raised concerns about the 

use of suspended sentence orders for young offenders. Suspended sentences were seen by many as a 

generally inappropriate disposition for young offenders, as the lack of supervision and support could set 

many young offenders up for failure.403 Introducing a power to suspend YTC orders or YRC orders might 

also be seen as inappropriate on this basis. 

 

8.128 A similar argument was used in England to support changes under the Criminal Justice Act 1982 (UK), 

which introduced a new youth custody sentence for offenders aged 17–20 and limited the availability of 

imprisonment—including suspended sentences of imprisonment—to offenders aged 21 or over. The then 

Government had proposed that courts be given the power to suspend the new youth custody sentence, a 

proposal which was opposed by some organisations, including the Association of Chief Officers of 

Probation, which argued that: 

To a marked degree the young offender is less likely than the adult to go through the rational 

thought processes before becoming involved in further crime which are necessary for the 

suspended sentence to be effective.
404

 

8.129 The power to suspend these youth custody sentences was not included in the 1982 Criminal Justice Act 

(UK). As a Home Office report noted, the trends in sentencing orders made following these changes 

supported earlier suspicions that the suspended sentence had been used in many cases where a non-

custodial penalty would have been the appropriate sentence: 

The argument that, if they were available, courts might pass suspended sentences where they 

would not otherwise have opted for custody is supported by the fact that since the 1982 Act came 

into force, most of the 6,000 or so suspended sentences of imprisonment which were previously 

imposed each year on young adults seem to have been replaced by non-custodial penalties. 
405

 

8.130 In Victoria, section 27(3) of the Sentencing Act 1991 (Vic) expressly provides that ‘a court must not 

impose a suspended sentence of imprisonment unless the sentence of imprisonment, if unsuspended, 

would be appropriate in the circumstances’. However, it is possible that sentencers may be using 

suspended sentences in the case of young offenders in the place of non-custodial orders, such as CBOs. 

The introduction of a power to suspend YTC orders could be seen as unnecessary given the range of 

alternative non-custodial orders available (such as the Youth Attendance Order under the Children and 

Young Person’s Act 1989 (Vic) and the community-based order under the Sentencing Act 1991(Vic)), which 

provide for some form of supervision. 

 

8.131 Taking into account suspended sentences’ potential for net-widening, and the existence of alternative 

non-custodial options, it could be argued that rather than giving the courts additional power, suspended 

sentence orders should be restricted to older offenders—for example to those aged 21 or over. 

 

 
 

403
  Similar concerns may arise in the case of other offenders, such as persons with a mental illness or intellectual 

disability, homeless offenders, and those with drug and alcohol addictions. 

404
  As cited in Paul Cadavino, ‘Suspended Sentences for Young Offenders’ (1986) 136 New Law Journal 934. 

405
  Home Office, Criminal Statistics: England and Wales 1984 (1985) (Cmnd 9621) [22]. 
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8.132 On the other hand, there may be cases in which the power to suspend a YTC order might be seen as 

appropriate. For example, where a young person has committed a serious offence, but is under the care 

of a parent or guardian or is otherwise in a stable and supportive environment, the court may consider 

that a lenient sentence is called for given the particular circumstances of the case. If a form of 

conditional suspended sentence were to be introduced, it might also provide for appropriate supervision 

where this is required. 

 

QUESTIONS 

22. Should the current availability of suspended sentences for young offenders under s 27 be 

changed in any way (for example, restricted to offenders who are aged 21 years or over)? If so, 

would your view change if a form of conditional suspended sentence was introduced in 

Victoria? 

23. Should a court be permitted to order a young offender who has breached a suspended 

sentence to serve the sentence activated in a youth training centre or a youth residential 

centre? 

24. Should a power be introduced under the Children and Young Persons Act 1989 (Vic) and/or the 

Sentencing Act 1991 (Vic) to suspend youth training centre orders and/or youth residential 

centre orders? 

Partially Suspended Sentences 

Abolition vs Retention 

8.133 Like suspended sentences more generally, the need for partially suspended sentences has been 

questioned, as has their potential for reducing prison populations.406  

 

8.134 Partially suspended sentences represent only a small proportion of all suspended sentence orders made 

by the courts. In 2003–2004, the Victorian higher courts suspended a total of 688 imprisonment terms, 

of which 21 per cent (146) were partially suspended. For the same period in the Magistrates’ Court 

3,316 defendants received a suspended term of imprisonment. Of these, only 404 (12 per cent) received 

a partially suspended sentence order.  

 

8.135 Because partially suspended sentences operate, like parole, as a form of conditional release, it could be 

argued that there is no need to retain partially suspended sentences in addition to the power for a court 

to set a non-parole period. The major differences between partially suspended sentence orders and 

parole are: 

• An offender sentenced to a partially suspended sentence is automatically released after serving the 

initial period set by the court in prison, while the release of an offender sentenced to a term of 

imprisonment after the non-parole period has been served is at the discretion of the parole board. 

• Offenders on parole must comply with the conditions set by the parole board, including supervision 

requirements, while the only requirement of a partially suspended sentence is that the offender does 

not commit another offence during the operation period. 

• If an offender’s parole is cancelled (for example, on breach of conditions), an offender is only 

required to serve the remainder of his or her sentence in prison, while an offender who breaches a 

partially suspended sentence during the operational period may be ordered to serve the whole period 

of imprisonment suspended—regardless of when the breach occurred. 

 

 
 

406
  On this point see further Dignan (1984), above n 45, 197–9. Examining early statistics on the use of partly 

suspended sentences in 1982 following their introduction in England, Dignan concludes that as up to one half 

of partly suspended sentences may have displaced wholly suspended sentences or non-custodial sentences, 

the actual reduction in the prison population is likely to have been much smaller than might have been 

expected ‘and may conceivably have been cancelled out altogether’, although he concedes that the figures 

were preliminary only and therefore no firm conclusions could be drawn: at 199.  
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8.136 Whether partially suspended sentences are regarded as serving a useful purpose may depend on other 

mechanisms available for conditional release. For example, in England the power to partially suspend 

sentences of imprisonment was abolished under the Criminal Justice Act 1991 (UK)407 following 

recommendations made in 1988 by a committee chaired by Lord Carlisle of Bucklow QC.408 The 

committee proposed to introduce a new conditional release system. It favoured the abolition of partially 

suspended sentences on the basis that they would be incompatible with conditional release, and the 

interaction between the two ‘impossibly complicated’.409 

 

8.137 New South Wales also abolished partially suspended sentences in 2003410 on the ground that they were 

difficult to administer if ordered to be served following an initial period of suspension, and could cause 

hardship to an offender.411 However, the NSW Sentencing Council in its recent review of short terms of 

imprisonment recommended that the power to order partial suspension be restored.412 The Council noted 

that one of the advantages of the partially suspended sentence was that it allows for a period of 

supervision where this might otherwise not be possible, for example where the sentence of imprisonment 

imposed is quite short.413 

 

8.138 A similar argument could be made in the case of Victoria, as under section 11 of the Sentencing Act 

1991 (Vic) a court may only fix a non-parole period if the sentence of imprisonment imposed is 12 

months or more.414 Sentencers must set a non-parole period for sentences of imprisonment of two years 

or more unless the court considers the fixing of a non-parole period to be inappropriate in the 

circumstances.415 In the case of sentences of imprisonment of 12–23 months, the power to fix a non-

parole period is discretionary.416 This means that in the absence of an order that the sentence be wholly 

or partially suspended, an offender who is sentenced to less than 12 months’ imprisonment is required 

to serve the whole period in prison. 

 

8.139 One of the benefits of retaining partially suspended sentences in Victoria is that, particularly for offenders 

sentenced to terms of imprisonment of less than 12 months, it allows for a period of unsupervised 

release during which the offender is under some form of control by the State. However, those in favour of 

their abolition might argue that if a court determines that an offender should only serve a short period of 

time in prison, this should simply be taken into account in setting the term of imprisonment. 

 

QUESTIONS  

25. Should partially suspended sentences be abolished or retained as a sentencing option in 

Victoria?  

 

 
 

407
  Criminal Justice Act 1991 (UK), s 5(2)(b). 

408
  Great Britain, Parliament, House of Commons, The Parole System in England and Wales: Report of the Review 

Committee, Cmnd 532 (1988). 

409
  Ibid [500]. 

410 
 See Crimes Legislation Amendment Act 2003 (NSW) which was assented to on 8 July 2003. Section 12 of the 

Crimes (Sentencing Procedure) Act 1999 (NSW) prior to these amendments was silent on the question of 

whether a suspended sentence could be partially suspended. In R v Gamgee (2001) 124 A Crim R 469 the 

NSW Court of Criminal Appeal held (by majority) that suspension of part of a term of imprisonment was 

permissible under the section. The court further expressed the view that a court could order either suspension 

of an initial portion of the term of imprisonment, ‘to enable some event to take place (e.g. a pregnancy or a 

course of study)’ or suspension following an offender serving an initial period in custody: [14]–[15].  

411
  New South Wales, Parliamentary Debates, Legislative Council, 25 June 2003 (The Hon John Hatzistergos, 

MLC). 
412

  NSW Sentencing Council, Abolishing Prison Sentences of 6 Months or Less (2004) [5.5]. 

413
  Ibid 26. Under s 46 of the Crimes (Sentencing Procedure) Act 1999 (NSW), a court is prohibited from setting a 

non-parole period for sentences of imprisonment of 6 months or less. 

414
  Under section 11(2) of the Sentencing Act 1991 (Vic) a court may fix a non-parole period for offenders 

sentenced to imprisonment for 12 months or more and less than 2 years. The setting of a non-parole period 

for sentences of under 12 months is therefore not permitted under the Act.  

415
  Sentencing Act 1991 (Vic), s 11(1).  

416
  Sentencing Act 1991 (Vic), s 11(2). 
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Replacing Partially Suspended Sentences with an Imprisonment Release Order 

8.140 The Freiberg Sentencing Review in its Discussion Paper suggested that rather than abolishing partially 

suspended sentences, they should be retained in the form of a new order—an ‘imprisonment release 

order’(IRO).417 Like a partially suspended sentence order, this new order would allow a court to impose a 

short term of imprisonment followed by a period of unsupervised release.418 The proposed order would 

operate similarly to the Commonwealth’s recognisance release order and would be placed between a 

‘straight’ term of imprisonment and the parole system.419 The Review suggested that the proposed order 

is more onerous than a ‘straight’ sentence, in that it places the offender under an obligation to 

obey the law for a period beyond that part of the sentence served in custody, but less onerous 

than a prison sentence with a non-parole period in that the period of the sentence served in the 

community is unsupervised.
420

 

8.141 Under this model, if a court considers that a period of time in prison is required in a particular case, it 

would have three options:421 

• a ‘straight’ sentence (i.e. with no parole) up to a period of two years; 

• a sentence with a non-parole period (followed by parole) if the sentence is between 12 and 24 

months; or 

• a custodial sentence of 6–12 months followed by an ‘unsupervised release order’ of 12–18 months 

(maximum total period of 24 months). 

 

8.142 One of the advantages of this approach was the fact that 

the parole authorities would not be further burdened by any further periods of short supervision, 

but … the courts and correctional authorities [would be able] to maintain some degree of control 

over the offender during the currency of the order.
422

 

8.143 The major difference between a partially suspended sentence and an IRO is the action a court can take 

on breach. A partially suspended sentence involves the suspension of part of the sentence of 

imprisonment on the offender’s release from prison, provided that he or she does not commit another 

offence during the operational period. Under an IRO, the sentence would not be suspended on release, 

but rather, would be served by the offender unsupervised in the community. If the offender breached an 

IRO by committing another offence, the court would only have the power to order the offender to serve 

that part of his or her sentence which had not already expired at the time the offence occurred. 

 

8.144 For example, consider an offender given an IRO of 18 months, of which six months were to be served in 

custody and the other twelve unsupervised in the community. If the offender committed another offence 

three months after being released from prison, he or she would risk spending only the remaining nine 

months in prison. However, if the same offender was sentenced to 18 months’ imprisonment, of which 

12 months were suspended for a 12-month period, and as in the previous situation committed another 

offence three months after being released, the court could activate the whole 12 months’ imprisonment 

held in suspense. 

 

8.145 Due to strong support for the retention of suspended sentences, the Review ultimately recommended in 

favour of retaining partially suspended sentences. This recommendation was made contingent on 

changes to the breach provisions being implemented.
423 

 

QUESTIONS 

26. Should partially suspended sentences be replaced with an imprisonment release order, or 

some other form of order? 

 
 

417
  Freiberg (2002), above n 75, 132-133 and recommendation 21. 

418
  Arie Freiberg (2001), above n 59, 64. 

419
  Ibid. 

420
  Ibid. 

421
  Ibid, 64–65. 

422
  Ibid 65. 

423
  Freiberg (2002), above n 75, 133, recommendation 21. 
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Conclusion 
8.146 This chapter has considered a number of possible options for reform of suspended sentences in Victoria. 

In the next stage of this review, the Council will be exploring some of these options in more detail, and 

inviting views on these and other possible approaches. 
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Appendix 1 

Use of Suspended Sentences by Victorian Higher Courts 1999–

2000 to 2003–04 

Table 12:  Suspended sentences, by suspension type, 1999–2000 to 2003–04 (Higher Courts) 

Suspension type 1999–2000 2000–01 2001–02 2002–03 2003–04 

 Number 

Wholly suspended sentence 346 353 336 395 531 

Partially suspended sentence 154 117 97 133 146 

Mix (Susp. sentence & fine) 15 21 19 14 10 

Mix (Susp. sentence & aggregate fine)    –  –  –  –  1 

Mix (Susp. sentence & CBO) – – – 1 – 

Total 515 491 452 543 688 

 Percentage 

Wholly suspended sentence 67% 72% 74% 73% 77% 

Partially suspended sentence 30% 24% 21% 24% 21% 

Mix (Susp. sentence & fine) 3% 4% 4% 3% 1% 

Mix (Susp. sentence & aggregate fine) 0% 0% 0% 0% 0% 

Mix (Susp. sentence & CBO) 0% 0% 0% 0% 0% 

Total 100% 100% 100% 100% 100% 

Table 13:  Suspended sentences, by offence group, 1999–2000 to 2003–04 (Higher Courts) 

Offence group 1999–2000 2000–01 2001–02 2002–03 2003–04 

 Number 

Property 174 155 156 228 271 

Person 255 273 199 215 266 

Drug 73 51 77 85 131 

Other 13 12 20 15 20 

Total 515 491 452 543 688 

 Percentage 

Property 34% 32% 35% 42% 39% 

Person 50% 56% 44% 40% 39% 

Drug 14% 10% 17% 16% 19% 

Other 3% 2% 4% 3% 3% 

Total 100% 100% 100% 100% 100% 
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Table 14:  Suspended sentences, by offence group, 1999–2000 to 2003–04 (Higher Courts) 

Suspension type  Offence group 1999–2000 2000–01 2001–02 2002–03 2003–04 

Mix (Susp. 

sentence & 

fine/CBO) 

Number 

 Drug 6 2 4 2 3 

  Other 1 1  1 1 

  Person 4 10 8 5 3 

  Property 4 8 7 7 4 

 Mix (Susp. sentence & fine/CBO) 

total 

15 21 19 14 10 

Partially 

suspended 

sentence 

      

 Drug 24 16 25 32 26 

  Other 3 5 2 5 6 

  Person 83 63 45 46 57 

  Property 44 33 25 50 57 

 Partially suspended sentence total 154 117 97 133 146 

Wholly 

suspended 

sentence 

Drug 43 33 48 51 102 

  Other 9 6 18 9 13 

  Person 168 200 146 164 206 

  Property 126 114 124 171 210 

 Wholly suspended sentence total 346 353 336 395 531 

Grand total   515 491 452 543 688 

Table 15:  Suspended sentences, by offence group and category, 1999–2000 to 2003–04 (Higher Courts) 

 Offence group Offence category   1999–2000 2000–01 2001–02 2002–03 2003–04 

 Number 

Property             

  Deception 69 68 64 68 87 

  Burglary 45 40 47 78 85 

  Theft 31 23 25 52 49 

  Arson 16 8 5 8 28 

  Handle stolen goods 10 15 13 19 21 

  Property damage 3 1 2 3 1 

  Property total 174 155 156 228 271 

Person             

  Assault 118 135 96 103 123 

  Robbery 73 60 51 56 63 

  Sex (Non-rape) 43 54 36 43 57 

  Abduction/Kidnap 7 14 9 7 11 

  Homicide 10 5 4 1 7 

  Rape 4 5 3 5 5 

  Person total 255 273 199 215 266 

Drug             

  Cultivate, manufacture, traffic 

drugs 

67 49 76 83 128 

  Possess, use drugs 6 2 1 2 3 

  Drug total 73 51 77 85 131 

Other             

  Other                9                 8  15               12                15  

  Justice procedures 0                1                  1  0                 2  

  Deception 0 0 0 0                1  

 Harassment 1 2 1 0 1 
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 Offence group Offence category   1999–2000 2000–01 2001–02 2002–03 2003–04 

 Weapons/Explosives 2 1 2 1 1 

 Behaviour in public 1 0 0 0 0 

 Traffic offences 0 0 1 2 0 

  Other total 13 12 20 15 20 

Total  515 491 452 543 688 

 Percentage 

Property             

  Deception 40% 44% 41% 30% 32% 

  Burglary 26% 26% 30% 34% 31% 

  Theft 18% 15% 16% 23% 18% 

 Arson 9% 5% 3% 4% 10% 

  Handle stolen goods 6% 10% 8% 8% 8% 

  Property damage 2% 1% 1% 1% 0% 

 Property total 100% 100% 100% 100% 100% 

Person             

  Assault 46% 49% 48% 48% 46% 

  Robbery 29% 22% 26% 26% 24% 

  Sex (Non-rape) 17% 20% 18% 20% 21% 

 Abduction/Kidnap 3% 5% 5% 3% 4% 

  Homicide 4% 2% 2% 0% 3% 

  Rape 2% 2% 2% 2% 2% 

 Person total 100% 100% 100% 100% 100% 

Other             

  Other 69% 67% 75% 80% 75% 

  Justice procedures 0% 8% 5% 0% 10% 

  Deception 0% 0% 0% 0% 5% 

  Harassment 8% 17% 5% 0% 5% 

  Weapons/Explosives 15% 8% 10% 7% 5% 

 Behaviour in public 8% 0% 0% 0% 0% 

  Traffic 0% 0% 5% 13% 0% 

 Other total 100% 100% 100% 100% 100% 

Drug       

 Cultivate, manufacture, traffic 

drugs 

92% 96% 99% 98% 98% 

  Possess, use drugs 8% 4% 1% 2% 2% 

 Drug total 100% 100% 100% 100% 100% 
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Table 16:  Property offences: Suspended sentences, by offence category and offence description, 1999–2000 to 

2003–04 (Higher Courts) 

Offence category Offence description 1999–2000 2000–01 2001-02 2002-03 2003-04 

 Number 

Arson      

 Arson 16 7 5 8 26 

  Arson with intent 0 0 0 0 1 

  Cause a fire in a country area with 

intent to cause damage 

0 0 0 0 1 

  Criminal damage by fire (arson) 0 0 0 0 0 

  Incite to destroy property by fire 0 1 0 0 0 

 Arson total 16 8 5 8 28 

Burglary      

 Aggravated burglary 36 31 41 62 69 

  Burglary 8 7 6 14 15 

  Conspiracy to commit burglary 0 2 0 0 1 

  Attempted aggravated burglary 1 0 0 1 0 

  Conspiracy to commit aggravated 

burglary 

0 0 0 1 0 

  Enter building with intent to steal 0 0 0 0 0 

 Burglary total 45 40 47 78 85 

Deception      

 Obtain property by deception 27 18 17 20 26 

  Obtain financial advantage by 

deception 

14 17 15 15 25 

  Perjury 7 4 6 4 8 

  Attempt to obtain a financial 

advantage by deception 

4 4 4 2 6 

  Attempt to obtain property by 

deception 

1 1 3 9 6 

  Doing an act tending and 

intending to pervert the course of 

public justice 

6 2 1 1 4 

  Attempt to pervert the course of 

justice 

2 3 3 1 3 

  Conspiracy to cheat and defraud 0 7 5 3 2 

  Defalcation 0 0 0 0 2 

  Attempted bribery 0 0 0 0 1 

  Conspiracy to pervert the course 

of justice 

0 0 1 0 1 

  False accounting 0 0 1 1 1 

  Falsification of documents 0 0 0 0 1 

  Make a false document 0 1 1 2 1 

 Act tending and intending to 

pervert the course of public 

justice 

0 0 0 0 0 

  Bribery 0 2 0 0 0 

  Conspiracy to defraud 1 1 2 5 0 

  Conspiracy to obtain property by 

deception 

0 2 2 0 0 

  Conspiracy to steal 0 0 0 0 0 

  Deficiency in a trust account 0 1 0 0 0 

  Doing an act intending to pervert 

the course of public justice 

2 0 0 0 0 

  Fraud 0 0 0 0 0 
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Offence category Offence description 1999–2000 2000–01 2001-02 2002-03 2003-04 

  Furnish false information 0 0 0 1 0 

  Give a secret commission 0 1 0 0 0 

  Impose upon the Commonwealth 1 0 0 0 0 

  Make a false statement 0 1 0 0 0 

  Offer a secret commission 1 0 0 0 0 

  Pervert the course of public 

justice 

2 1 2 2 0 

  Receive a secret commission 1 2 0 0 0 

  Use a false document 0 0 1 2 0 

 Deception total 69 68 64 68 87 

Handle stolen goods      

  Handle stolen goods 10 14 13 19 21 

 Conspiracy to handle stolen 

goods 

0 1 0 0 0 

  Receive stolen goods 0 0 0 0 0 

 Handle stolen goods total 10 15 13 19 21 

Property damage      

 Criminal damage 0 0 1 0 1 

  Damage property 3 1 1 1 0 

  Destroy property 0 0 0 1 0 

  Intentionally damage property 0 0 0 1 0 

 Property damage total 3 1 2 3 1 

Theft      

  Theft 31 23 25 47 48 

  Theft of Commonwealth property 0 0 0 0 1 

 Attempted theft 0 0 0 1 0 

  Conspiracy to steal 0 0 0 4 0 

 Theft total 31 23 25 52 49 

Total  174 155 156 228 271 
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Table 17:  Person offences: Suspended sentences, by offence category and offence description, 1999–2000 to 

2003–04 (Higher Courts) 

Offence 

category 

Offence description 1999–2000 2000–01 2001–02 2002–03 2003–04 

 Number 

Abduction/Kidnap      

 False imprisonment 5 11 9 5 9 

  Kidnapping 2 3 0 2 1 

  Sale of a firearm without authority 0 0 0 0 1 

 Abduction/Kidnap total 7 14 9 7 11 

Assault           

 Cause serious injury recklessly 36 32 26 32 31 

  Cause serious injury intentionally 16 24 22 17 25 

  Affray 23 30 18 20 18 

  Cause injury intentionally 14 14 12 11 16 

  Cause injury recklessly 5 8 6 10 13 

  Reckless conduct endangering a 

person 

3 1 2 1 7 

  Common law assault 7 3 3 1 5 

  Make threat to kill 2 4 2 2 2 

  Reckless conduct endangering life 2 3 0 1 2 

  Cause serious injury 0 0 0 1 1 

  Cause serious injury negligently 7 4 3 3 1 

  Incite to cause serious injury 0 0 0 0 1 

  Threat to inflict serious injury 2 1 0 1 1 

  Assault 0 0 0 0 0 

  Assault police 1 0 0 1 0 

  Assault with intent to rape 0 0 1 0 0 

  Assault with intent to rob 0 0 0 1 0 

  Attempt to cause serious injury 

intentionally 

0 1 0 0 0 

  Make a demand with a threat to 

endanger life 

0 1 0 0 0 

  Make a demand with a threat to injure 0 0 1 0 0 

  Recklessly engage in conduct placing a 

person in danger of death 

0 0 0 1 0 

  Riot 0 9 0 0 0 

  Unlawfully fighting and causing an 

affray 

0 0 0 0 0 

 Assault total 118 135 96 103 123 

Homicide            

  Culpable driving causing death 5 2 2 0 3 

  Manslaughter 2 2 0 1 2 

  Aid or abet suicide   1 0 1 

  Culpable driving 1 1 1 0 1 

 Accessory after the fact to 

manslaughter 

1 0 0 0 0 

  Accessory after the fact to murder 1 0 0 0 0 

 Homicide total 10 5 4 1 7 

  Rape            

 Rape 4 4 2 4 5 

 Buggery 0 1 1 1 0 

  Buggery with a person aged under 14 0 0 0 0 0 

 Rape total 4 5 3 5 5 
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Offence 

category 

Offence description 1999–2000 2000–01 2001–02 2002–03 2003–04 

Robbery            

 Armed robbery 42 38 38 29 43 

  Robbery 16 9 5 14 11 

  Attempted armed robbery 12 12 7 9 9 

  Attempted robbery 1 0 1 0 0 

  Conspiracy to commit an armed 

robbery 

1 1 0 2 0 

  Conspiracy to commit robbery 1 0 0 2 0 

 Robbery total 73 60 51 56 63 

Sex (Non-rape)            

 Indecent act with a child aged under 

16 

5 6 5 6 8 

  Sexual penetration of a child under 16 0 0 2 11 7 

  Take part in an act of sexual 

penetration with a child aged under 16 

0 1 11 4 7 

  Take part in an act of sexual 

penetration with a child aged between 

10 and 16 

14 15 1 2 6 

  Indecent assault 8 10 11 13 5 

  Indecent assault of a girl aged under 

16 

2 2 3 0 4 

  Indecent assault of a male person 1 0 0 0 3 

  Gross indecency 2 0 0 0 2 

  Incest 6 5 0 2 2 

  Indecent act in the presence of a child 

aged under 16 

0 1 0 0 2 

  Indecent assault of a child aged under 

16 

0 0 0 0 2 

  Attempt to take part in an act of sexual 

penetration with a child aged 16 

0 0 0 0 1 

  Indecent act 0 0 0 2 1 

  Indecent assault of a male aged under 

16 

2 1 0 1 1 

  Intentionally damage property 0 0 0 0 1 

  Maintaining a relationship with a child 

aged under 16 

1 0 1 1 1 

  Sexual penetration of a 16-year-old 

child under care, supervision or 

authority 

 0 0 0 1 

  Take part in an act of sexual 

penetration with a child aged under 10 

1 5 1 0 1 

  Take part in an act of sexual 

penetration with a child under care, 

supervision or authority 

1 0 0 0 1 

  Transmit child pornography  0 0 0 1 

  Administer a drug for sexual 

penetration 

0 2 0 0 0 

  Assist in the carrying out of a 

prostitution service providing business 

without a licence 

0 2 0 0 0 

  Attempted carnal knowledge 0 0 0 0 0 

  Attempted incest 0 0 0 0 0 

  Carnal knowledge of a girl aged 

between 10 and 16 

0 1 0 0 0 

  Carnal knowledge of a girl aged under 

10 

0 0 1 0 0 

  Indecent act with a child aged between 0 0 0 0 0 



Suspended Sentences: Discussion Paper  161 

 

Offence 

category 

Offence description 1999–2000 2000–01 2001–02 2002–03 2003–04 

10 and 16 

  Sexual penetration of a 16–17-year-old 

under person’s care 

0 0 0 1 0 

  Sexual penetration of a child aged 

between 10 and 16 

0 2 0 0 0 

  Unlawful and indecent assault 0 1 0 0 0 

 Sex (Non-rape) total 43 54 36 43 57 

Total   255 273 199 215 266 
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Table 18:  Drug offences: Suspended sentences, by offence category and offence description, 1999–2000 to 2003–

04 (Higher Courts) 

  1999–2000 2000–01 2001–02 2002–03 2003–04 

 Number 

Cultivate, manufacture, traffic drugs      

 Traffic in a drug of dependence 41 35 46 58 72 

  Cultivate a narcotic plant 18 11 9 12 19 

  Cultivate a narcotic plant (commercial 

quantity) 

2 0 5 5 16 

  Traffic in a drug of dependence (commercial 

quantity) 

0 0 1 2 6 

  Aiding and abetting 0 0 0 0 3 

  Attempt to cultivate a narcotic plant 

(commercial quantity) 

0 0 0 0 2 

  Attempt to traffic in a drug of dependence 0 0 1 0 2 

  Conspiracy to traffic in a drug of dependence 0 0 0 1 2 

  Cultivate a narcotic plant (cannabis) 0 0 0 0 2 

  Possess substance/equipment/documents 

for trafficking in a drug of dependence 

0 0 0 0 2 

  Cultivate a drug of dependence (commercial 

quantity) 

0 0 0 0 1 

  Possess equipment for trafficking drug of 

dependence 

1 0 1 0 1 

  Aid and abet the possession of 

substance/material/equipment for trafficking 

a drug of dependence 

1 0 0 0 0 

  Aid and abet trafficking in a drug of 

dependence 

1 1 2 0 0 

  Aid and abet trafficking in a drug of 

dependence (commercial quantity) 

0 0 9 0 0 

  Attempt to possess prohibited imports 0 0 0 1 0 

  Conspiracy 0 0 0 3 0 

  Cultivate a drug of dependence 0 0 0 1 0 

  Incite to traffic in a drug of dependence 0 1 0 0 0 

  Supply a drug of dependence to a child 1 0 0 0 0 

  Traffic amphetamine 1 0 0 0 0 

  Traffic cannabis 0 1 1 0 0 

  Traffic ecstasy 1 0 0 0 0 

  Traffic heroin 0 0 1 0 0 

 Cultivate, manufacture, traffic drugs total 67 49 76 83 128 

Possess, use drugs      

 Possess a drug of dependence 6 1 1 2 2 

  Aid and abet 0 0 0 0 1 

  Possess cannabis 0 0 0 0 0 

  Possess substance for trafficking drug of 

dependence 

0 1 0 0 0 

  Traffic in a drug of dependence 0 0 0 0 0 

 Possess, use drugs total 6 2 1 2 3 

Total 73 51 77 85 131 
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Table 19:  Other offences: Suspended sentences, by offence category and offence description, 1999–2000 to 2003–

04 (Higher Courts) 

Offence category Offence description 1999–2000 2000–01 2001–02 2002–03 2003–04 

  Number 

Behaviour in public       

 Cause a public nuisance 1 0 0 0 0 

 Behaviour in public total 1 0 0 0 0 

Deception       

 Pervert the course of 

public justice 

0 0 0 0 1 

 Deception total 0 0 0 0 1 

Harassment        

 Stalking 1 2 1 0 1 

 Harassment total 1 2 1 0 1 

Justice procedures        

  Breach of intervention 

order 

0 0 0 0 1 

  Conspiracy to escape 0 0 0 0 1 

 Assist offender 0 1 0 0 0 

  Contempt of court 0 0 0 0 0 

  Impede apprehension or 

prosecution of a person 

0 0 1 0 0 

 Justice procedures total 0 1 1   2 

 Other        

 Blackmail 3 4 1 5 6 

 Assist offender 3 0 3 5 5 

  Extortion with threat to 

inflict injury 

0 0 0 0 2 

  Bomb hoax 0 0 0 0 1 

  Conspiracy 1 0 0 0 1 

  Attempted bribery 1 0 0 0 0 

  Conspiracy to commit 

an indictable offence 

0 0 0 2 0 

  Conspiracy to steal 0 0 1 0 0 

  Conspiracy to steal a 

motor vehicle 

0 3 0 0 0 

  Incite to blackmail 1 0 0 0 0 

  Interfere with railway 

property 

0 0 0 0 0 

  Provide prostitution 

service without a licence 

0 1 0 0 0 

  Unlawful assembly 0 0 10 0 0 

 Other total 9 8 15 12 15 

Traffic        

 Drive while disqualified 0 0 0 0 0 

  Fail to render 

assistance after an 

accident 

0 0 1 1 0 

  Fail to stop after an 

accident 

0 0 0 1 0 

 Traffic total 0 0 1 2 0 

Weapons/Explosives        

  Prohibited person in 

possession of a firearm 

0 1 1 0 1 

 Attempt to possess 

explosive substance 

0 0 1 0 0 
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Offence category Offence description 1999–2000 2000–01 2001–02 2002–03 2003–04 

  Causing an explosion 0 0 0 1 0 

  Make an explosive 

substance 

1 0 0 0 0 

  Possess an 

unregistered firearm 

1 0 0 0 0 

 Weapons/Explosives 

total 

2 1 2 1 1 

Total  13 12 20 15 20 

Table 20:  Suspended sentences, by defendant gender, 1999–2000 to 2003–04 (Higher Courts) 

Gender 1999–2000 2000–01 2001–02 2002–03 2003–04 

 Number 

Male 439 423 385 450 586 

Female 76 68 67 93 102 

 Total 515 491 452 543 688 

 Percentage 

Male 85% 86% 85% 83% 85% 

Female 15% 14% 15% 17% 15% 

Total 100% 100% 100% 100% 100% 

Table 21:  Suspended sentences, by defendant age, 1999–2000 to 2003–04 (Higher Courts) 

Age bracket 1998–99 1999–2000 2000–01 2001–02 2002–03 2003–04 

 Number 

19 and under 29 22 25 29 17 29 

20–29 186 233 187 176 201 260 

30–39 134 121 139 119 184 185 

40–49 87 74 88 78 81 137 

50 and over 48 63 50 50 60 74 

unkown 2 2 2 0 0 3 

Total 486 515 491 452 543 688 

 Percentage 

19 and under 6% 4% 5% 6% 3% 4% 

20–29 38% 45% 38% 39% 37% 38% 

30–39 28% 23% 28% 26% 34% 27% 

40–49 18% 14% 18% 17% 15% 20% 

50 and over 10% 12% 10% 11% 11% 11% 

unkown 0% 0% 0% 0% 0% 0% 

Total 100% 100% 100% 100% 100% 100% 
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Appendix 2 

Use of Suspended Sentences by Victorian Magistrates’ Court 

1999–2000 to 2003–04 

Table 22:  Suspended sentences, by suspension type, 1999–2000 to 2003–04 (Magistrates’ Court) 

Suspension type 1999–2000 2000–01 2001–02 2002–03 2003–04 

 Number 

Partially 374 256 298 361 404 

Wholly 1,905 1,826 2,039 2,458 2,912 

Total 2,279 2,082 2,337 2,819 3,316 

 Percentages 

Partially 16% 12% 13% 13% 12% 

Wholly 84% 88% 87% 87% 88% 

Total 100% 100% 100% 100% 100% 

Table 23:  Suspended sentences, by offence group, 1999–2000 to 2003–04 (Magistrates’ Court) 

Offence group 1999–2000 2000–01 2001–02 2002–03 2003–04 

 Number 

Property       1,110          947          985        1,187        1,333  

Other         714          689          808          995        1,308  

Person         212          238          324          384          382  

Drug         243          208          220          253          293  

Grand total       2,279        2,082        2,337        2,819        3,316  

 Percentage 

Property 49% 45% 42% 42% 40% 

Other 31% 33% 35% 35% 39% 

Person 9% 11% 14% 14% 12% 

Drug 11% 10% 9% 9% 9% 

Grand total 100% 100% 100% 100% 100% 

Table 24:  Wholly suspended sentences, by offence group, 1999–2000 to 2003–04 (Magistrates’ Court) 

Offence group 1999–2000 2000–01 2001–02 2002–03 2003–04 

 Number 

Drug          195          178          190          213          245  

Other          643          638          723          903       1,200  

Person          166          202          278          316          329  

Property          901          808          848       1,026       1,138  

Total       1,905       1,826       2,039       2,458       2,912  

 Percentage 

Drug  10% 10% 9% 9% 8% 

Other  34% 35% 35% 37% 41% 

Person  9% 11% 14% 13% 11% 

Property  47% 44% 42% 42% 39% 

Total  100% 100% 100% 100% 100% 
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Table 25:  Partially suspended sentences, by offence group, 1999–2000 to 2003–04 (Magistrates’ Court) 

Offence group 1999–2000 2000–01 2001–02 2002–03 2003–04 

 Number 

Drug               48                30                30                40                48  

Other                71                51                85                92              108  

Person                46                36                46                68                53  

Property              209              139              137              161              195  

Total              374              256              298              361              404  

      

 Percentage 

Drug  13% 12% 10% 11% 12% 

Other  19% 20% 29% 25% 27% 

Person  12% 14% 15% 19% 13% 

Property  56% 54% 46% 45% 48% 

Total  100% 100% 100% 100% 100% 

Table 26:  ‘Property’ offences: Suspended sentences, by offence category, 1999–2000 to 2003–04 (Magistrates’ 

Court) 

Offence category 1999–2000 2000–01 2001–02 2002–03 2003–04 

 Number 

Theft               588          481          520          617          722  

Burglary               256          206          209          301          325  

Deception               114          134          115          102          120  

Handle stolen goods                 82            69            97            97            99  

Property damage                 68            53            41            69            65  

Arson                   2              4              3              1              2  

Total            1,110          947          985       1,187       1,333  

 Percentage 

Theft  53.0% 50.8% 52.8% 52.0% 54.2% 

Burglary  23.1% 21.8% 21.2% 25.4% 24.4% 

Deception  10.3% 14.1% 11.7% 8.6% 9.0% 

Handle stolen goods  7.4% 7.3% 9.8% 8.2% 7.4% 

Property damage  6.1% 5.6% 4.2% 5.8% 4.9% 

Arson  0.2% 0.4% 0.3% 0.1% 0.2% 

Total  100.0% 100.0% 100.0% 100.0% 100.0% 

Table 27:  Property offences: Suspended sentences, by offence category and offence description, 1999–2000 to 

2003–04 (Magistrates’ Court) 

Offence category Offence description 1999–2000 2000–01 2001–02 2002–03 2003–04 

Arson       

 Attempt criminal damage 

by fire (arson)  

0 0 0 0 1 

  Criminal damage by fire 

(arson)  

1 4 2 0 1 

  Arson  1 0 0 0 0 

  Criminal damage by fire 

with view to gain  

0 0 1 0 0 

  Light or use fire to 

endanger property or life  

0 0 0 1 0 

 Arson total 2 4 3 1 2 

Burglary         

 Burglary  198 164 176 269 279 

  Aggravated burglary with 

person present  

6 4 5 3 15 

  Enter building with intent to 10 16 13 6 14 
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Offence category Offence description 1999–2000 2000–01 2001–02 2002–03 2003–04 

steal  

  Attempted burglary  6 4 6 10 11 

  Burglary with intent to steal  27 10 7 8 4 

  Aggravated burglary with 

offensive weapon  

1 0 0 1 1 

  Attempted aggravated 

burglary  

0 0 0 2 1 

  Aggravated burglary  8 8 2 2 0 

 Burglary Total 256 206 209 301 325 

Deception        

 Obtain property by 

deception  

84 92 82 56 78 

  Obtain financial advantage 

by deception  

17 24 13 17 18 

  Attempt to obtain property 

by deception  

4 6 8 7 11 

  Make a false document to 

prejudice of other  

4 5 7 11 5 

  Attempt to obtain financial 

advantage  by deception  

0 0 0 1 3 

  Use a false document to 

prejudice other  

0 0 2 1 2 

  Assist to obtain property by 

deception  

0 0 0 0 1 

  Fraudulently obtain any 

benefit  

1 2 1 0 1 

  Obtain property by 

deception:  >$100,000  

0 0 0 1 1 

  Alter prescription for drug 

of dependence  

0 1 0 0 0 

  Attempt to forge 

prescription for drug of 

dependence  

1 0 0 0 0 

  Attempt to obtain property 

by deception  

0 0 1 2 0 

  Attempt to obtain financial 

advantage  by deception  

0 0 0 1 0 

  False accounting  0 0 0 2 0 

  Forge prescription  0 1 0 0 0 

  Forge prescription for drug 

of dependence  

0 1 0 0 0 

  Furnish 

misleading/false/deceptive 

information 

1 0 0 0 0 

  Make false/misleading 

statement in a material 

particular (claim)  

0 0 0 1 0 

  Make misleading 

statement in a material 

particular (declaration) 

1 0 0 0 0 

  Obtain drug by false 

representation  

0 1 0 0 0 

  Produce/use account to 

mislead/deceive  

0 0 0 1 0 

  Provide false information in 

application/return  

1 0 1 0 0 

  Provide false or misleading 

information  

0 0 0 1 0 

  Utter forged prescription for 

drug  

0 1 0 0 0 
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Offence category Offence description 1999–2000 2000–01 2001–02 2002–03 2003–04 

 Deception total 114 134 115 102 120 

Handle stolen goods        

 Handle/receive/retain 

stolen goods  

41 44 54 53 53 

 Handle/receive/retain 

stolen goods  

41 44 54 53 53 

  Handle/receive/dispose of 

stolen goods  

19 13 27 17 25 

  Possess property 

constituting proceeds of 

crime  

0 0 4 15 8 

  Dishonest undertaking in 

realisation of stolen goods  

1 2 2 0 4 

  Bring stolen goods into 

Victoria  

3 2 5 2 2 

  Retention of stolen goods  3 2 1 3 2 

  Knowingly deal/conceal 

proceeds of crime  

0 0 0 0 1 

  Possess money 

constituting proceeds of 

crime  

1 2 0 1 1 

  Possess suspected stolen 

goods  

0 1 1 1 1 

  Receive property 

constituting proceeds of 

crime  

1 0 0 1 1 

  Unlawful possession  7 0 2 2 1 

  Attempt to handle/receive 

stolen goods  

1 0 0 0 0 

  Attempt to handle/receive 

stolen goods  

0 0 1 0 0 

  Handle stolen goods  0 0 0 1 0 

  Handle/receive stolen 

goods  

2 1 0 1 0 

  Possess property 

constituting proceeds of 

crime  

3 2 0 0 0 

 Handle stolen goods total 123 113 151 150 152 

Property damage        

 Criminal damage (intent to 

damage/destroy)  

29 28 29 42 41 

  Intentionally damage 

property  

29 19 7 16 12 

  Wilfully damage property  7 4 2 7 6 

  Intentionally destroy 

property  

2 2 2 3 3 

  Extort with threat to 

endanger property  

0 0 0 0 1 

  Threat to damage property  0 0 0 0 1 

  Threat to destroy/damage 

property  

0 0 0 1 1 

  Attempt to criminally 

damage (intent to 

damage/destroy)  

0 0 1 0 0 

  Wilfully damage, injure, 

trespass  

1 0 0 0 0 

 Property damage total 68 53 41 69 65 

Theft         

 Theft from shop (shop 174 158 167 241 319 
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Offence category Offence description 1999–2000 2000–01 2001–02 2002–03 2003–04 

steal)  

  Theft  258 181 178 192 222 

  Theft of a motor vehicle  104 91 127 132 120 

  Theft from motor vehicle  28 19 26 32 38 

  Attempt theft of a motor 

vehicle  

4 4 9 3 9 

  Attempt theft from motor 

vehicle  

2 8 5 3 6 

  Attempt theft  5 5 4 6 4 

  Theft of bicycle  4 10 2 6 3 

  Theft of a motor car  9 2 1 0 1 

  Attempt theft from shop 

(shop steal)  

0 2 1 1 0 

  Attempt theft of a motor 

car  

0 0 0 1 0 

  Use a stolen motor vehicle  0 1 0 0 0 

 Theft total 588 481 520 617 722 

Total  1,110 947 985 1,187 1,333 

Table 28:  Property offences: Partially suspended sentences, by offence category and offence description, 1999–2000 

to 2003–04 (Magistrates’ Court) 

Offence group Suspension type 1999–2000 2000–01 2001–02 2002–03 2003–04 

  Number 

Property        

 Partially 209 139 137 161 195 

  Wholly 901 808 848 1,026 1,138 

 Property total 1,110 947 985 1,187 1,333 

Person        

 Partially 46 36 46 68 53 

  Wholly 166 202 278 316 329 

 Person total 212 238 324 384 382 

Drug       

 Partially 48 30 30 40 48 

  Wholly 195 178 190 213 245 

 Drug total 243 208 220 253 293 

Other        

 Partially 71 51 85 92 108 

  Wholly 643 638 723 903 1,200 

 Other total 714 689 808 995 1,308 

Total  2,279 2,082 2,337 2,819 3,316 

  Percentages 

Property       

 Partially 19% 15% 14% 14% 15% 

  Wholly 81% 85% 86% 86% 85% 

  Property total  100% 100% 100% 100% 100% 

Person       

 Partially 22% 15% 14% 18% 14% 

  Wholly 78% 85% 86% 82% 86% 

 Person total 100% 100% 100% 100% 100% 

Drug       

 Partially 20% 14% 14% 16% 16% 

  Wholly 80% 86% 86% 84% 84% 

 Drug total 100% 100% 100% 100% 100% 

Other       

 Partially 10% 7% 11% 9% 8% 

  Wholly 90% 93% 89% 91% 92% 

 Other total 100% 100% 100% 100% 100% 
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Table 29:  Other offences: Suspended sentences, by offence category, 1999–2000 to 2003–04 (Magistrates’ Court) 

Offence category 1999–2000 2000–01 2001–02 2002–03 2003–04 

 Number 

Traffic 538 523 607 762 1055 

Justice procedure 100 77 84 117 115 

Weapons/Explosives 11 18 34 32 40 

Other 29 25 34 30 30 

Behaviour in public 12 19 20 18 25 

Harassment 17 19 15 23 20 

Regulated public order 4 2 7 4 15 

Go equipped to steal 3 6 7 9 8 

Total  714 689 808 995 1308 

 Percentage 

Traffic 75.4% 75.9% 75.1% 76.6% 80.7% 

Justice procedure 14.0% 11.2% 10.4% 11.8% 8.8% 

Weapons/Explosives 1.5% 2.6% 4.2% 3.2% 3.1% 

Other 4.1% 3.6% 4.2% 3.0% 2.3% 

Behaviour in public 1.7% 2.8% 2.5% 1.8% 1.9% 

Harassment 2.4% 2.8% 1.9% 2.3% 1.5% 

Regulated public order 0.6% 0.3% 0.9% 0.4% 1.1% 

Go equipped to steal 0.4% 0.9% 0.9% 0.9% 0.6% 

 Total  100.0% 100.0% 100.0% 100.0% 100.0% 

Table 30:  Other offences: Suspended sentences, by offence category and offence description, 1999–2000 to 2003–

04 (Magistrates’ Court) 

Offence 

category 

Offence description 1999–

2000 

2000– 

2001 

2001– 

2002 

2002– 

2003 

2003- 

2004 

 Number 

Behaviour in public  

 Drunk in a public place  2 1 1 1 5 

  Wilful and obscene exposure in public  4 6 5 8 5 

  Behave in offensive manner in public 

place  

1 6 6 1 3 

  Loiter with intent to commit indictable 

offence  

0 4 0 0 3 

  Reputed thief loitering in public place  0 1 0 1 2 

  Use abusive words in public place  0 0 0 0 2 

  Behave riotously while drunk, in public  0 0 0 0 1 

  Known thief loitering in public place  0 0 0 1 1 

  Obstruct/hinder an officer on duty  0 0 0 0 1 

  Possess house breaking implements  0 0 0 0 1 

  Use threatening words in public place  2 0 3 4 1 

  Drunk and disorderly in public place  1 0 0 0 0 

  Loiter for prostitution in public place  0 0 0 1 0 

  Use indecent language in public place  1 1 4 1 0 

  Use indecent/obscene language in 

public place  

1 0 1 0 0 

 Behaviour in public total 12 19 20 18 25 

Go equipped to 

steal  

      

 Go equipped to steal/cheat  3 6 7 8 8 

  Attempt to go equipped to steal/cheat  0 0 0 1 0 

 Go equipped to steal total 3 6 7 9 8 

Harassment       
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Offence 

category 

Offence description 1999–

2000 

2000– 

2001 

2001– 

2002 

2002– 

2003 

2003- 

2004 

 Stalk another person (Crimes Act)  17 19 15 23 20 

 Harassment total 17 19 15 23 20 

Justice 

procedure 

      

 Breach intervention order  63 54 56 85 92 

  Fail to answer bail  22 4 9 10 8 

  Make false report to police  7 10 7 5 7 

  Resist police  0 0 2 3 4 

  Escape from a prison/police gaol  0 0 0 1 1 

  Escape from custody of police officer  0 1 0 0 1 

  Escape from youth training centre  1 0 0 1 1 

  Harass witness  1 0 3 3 1 

  Act prejudicial to good 

order/management of gaol  

0 0 1 2 0 

  Contempt in the face of the court  0 0 0 1 0 

  Contempt of court  0 0 1 0 0 

  Escape from lawful custody  1 0 0 0 0 

  Fail to comply with an order  0 0 0 1 0 

  Fail to comply with CBO  2 1 0 1 0 

  Failure to comply with ICO 0 1 0 0 0 

  Hinder police  0 1 1 2 0 

  Impede apprehension/prosecution of a 

person  

0 0 1 0 0 

  Impersonate member of police force  0 1 0 0 0 

  Knowingly give false information to 

prison officer  

0 1 0 0 0 

  Obstruct police or person assisting 

police  

0 1 0 0 0 

  Obstruct/resist police (Crimes Act)  0 0 0 1 0 

  Resist police or person assisting police  1 1 1 0 0 

  State false address when requested  0 1 0 0 0 

  State false name when requested  1 0 0 0 0 

  Take/send anything into a prison  1 0 2 1 0 

 Justice procedure total 100 77 84 117 115 

Other         

 Attempt to commit an indictable 

offence  

7 7 7 7 14 

  Unlawfully on premises/precinct  5 3 4 6 3 

  Possess abalone equipment and 

exceed catch limit  

0 0 1 0 2 

  Use abalone equipment to exceed 

catch limit  

2 1 1 1 2 

  Attempt to commit an indictable 

offence  

3 0 0 0 1 

  Beg alms  1 1 2 1 1 

  Counsel/procure another to commit an 

offence  

0 0 0 0 1 

  Enter place where likely to cause 

breach of peace  

0 0 0 0 1 

  Impede apprehension or prosecution of 

a person  

0 0 0 0 1 

  Leave child unattended  0 1 0 0 1 

  Light fire in open air where there is 

country fire danger  

0 0 0 0 1 

  Unauthorised use of commercial 0 0 0 0 1 
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Offence 

category 

Offence description 1999–

2000 

2000– 

2001 

2001– 

2002 

2002– 

2003 

2003- 

2004 

fishing equipment  

  Wilfully trespass in a public place  0 2 0 2 1 

  Act/hold out/advertise as estate agent 

without a licence  

0 1 0 0 0 

  Aggravated cruelty to an animal  0 1 0 3 0 

  Aid/abet another to commit summary 

offence  

1 0 0 0 0 

  Bomb hoax (make statement/convey 

information) 

0 0 3 2 0 

  Cause unnecessary pain to an animal  0 0 1 0 0 

  Conspiracy to commit indictable 

offence  

0 0 2 0 0 

  Contaminate or interfere with goods 

(Crimes Act)  

0 0 1 0 0 

  Credit betting  0 0 0 1 0 

  Damage property of a corporation  0 0 1 0 0 

  Hunt protected wildlife  0 0 0 1 0 

  Incitement  0 0 0 1 0 

  Install or use surveillance device 

without consent  

0 0 2 1 0 

  Leave child unsupervised/uncared for  0 1 0 1 0 

  Loiter with intent to commit indictable 

offence  

4 0 3 2 0 

  Offer reward to influence another  0 1 0 0 0 

  Possess more than twice catch limit for 

abalone  

0 0 1 0 0 

  Possess abalone in quantity more than 

catch limit  

0 2 0 0 0 

  Unauthorised selling of priority species 

fish 

1 0 0 0 0 

  Unauthorised taking of fish for sale 

(commercial activites) 

5 4 4 0 0 

  Use restricted tolling information  0 0 1 0 0 

  Enter scheduled public place without 

authorisation or excuse 

0 0 0 1 0 

 Other total  29 25 34 30 30 

Regulated public order        

 Knowingly possess child pornography  0 1 4 3 12 

  Make or produce child pornography  0 1 1 0 3 

  Knowingly possess film of child 

pornography  

1 0 0 0 0 

  Loiter for prostitution in public place  1 0 0 0 0 

  Provide prostitution service without a 

licence  

1 0 2 0 0 

  Sell liquor without a licence 1 0 0 0 0 

  Use online information to publish child 

pornography  

0 0 0 1 0 

 Regulated public order total 4 2 7 4 15 

Traffic offences       

 Drive while disqualified  228 184 220 341 474 

  Drive while authorisation suspended  109 128 146 199 355 

  Exceed prescribed alcohol 

concentration 3 hours after driving 

(breath test) 

62 47 34 6 49 

  Unlicensed driving  35 21 37 39 45 

  Refuse to accompany police to station 

for breath test  

0 0 0 11 20 
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Offence 

category 

Offence description 1999–

2000 

2000– 

2001 

2001– 

2002 

2002– 

2003 

2003- 

2004 

  Drive in a dangerous manner  3 12 20 14 14 

  Exceed prescribed alcohol 

concentration 3 hours after driving 

(blood test) 

12 14 6 2 12 

  Drive while authorisation cancelled  25 37 32 20 10 

  Drive while exceeding PCA (.00%)  4 22 13 9 10 

  Refuse to undergo further breath test  0 0 0 3 10 

  Drive at a dangerous speed 1 5 6 0 8 

  Drive while PCA .05% or above  0 0 5 14 8 

  Refuse preliminary breath test  5 9 6 8 8 

  Drive under influence of intoxicating 

liquor  

5 6 6 6 5 

  Have/exceed PCA within 3-hour breath 

test  

0 0 24 49 5 

  Fail to give information as to driver  0 0 0 0 2 

  Refuse to undergo breath test  0 0 0 2 2 

  Drive motor vehicle without licence  2 0 1 2 1 

  Exceed default speed-limit of 100 kph  0 0 0 0 1 

  Fail to give name/address when 

property damaged  

0 0 0 1 1 

  Fraudulently use registration 

label/plate  

0 0 0 0 1 

  Have/exceed PCA within 3-hour blood 

test  

0 0 3 11 1 

  Interfere with motor vehicle  0 0 1 3 1 

  Learner driving without experienced 

driver  

0 0 0 0 1 

  Refuse to remain for blood sample be 

taken  

0 0 0 0 1 

  Refuse to stop at preliminary breath 

test station  

0 0 0 0 1 

  State false name  1 0 0 0 1 

  State false name or address  1 0 1 1 1 

  Under influence of a drug while in 

charge of a vehicle  

1 0 0 0 1 

  Careless driving  3 0 0 0 0 

  Drive at speed over the speed limit  0 0 1 0 0 

  Drive in a 

careless/dangerous/reckless manner  

0 0 1 0 0 

  Drive motor vehicle without permit  1 0 0 1 0 

  Drive under the influence of a drug  3 2 1 0 0 

  Drive while exceeding PCA (0.05%)  4 11 6 1 0 

  Exceed PCA within 3 hours  0 0 1 0 0 

  Exceed speed limit in a speed zone  1 0 0 0 0 

  Fail to allow doctor to take blood 

sample  

2 0 0 0 0 

  Fail to give name and address to 

injured  

0 0 1 0 0 

  Fail to give name/address to 

owner/representative  

0 0 1 0 0 

  Fail to render assistance after accident  0 0 1 0 0 

  Fail to stop vehicle after an accident  0 1 1 1 0 

  Fail or refuse to undergo further breath 

test  

5 6 8 3 0 

  Fraudulently alter/use identification  0 1 0 0 0 

  Fraudulently lend identifying number  0 0 0 1 0 
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Offence 

category 

Offence description 1999–

2000 

2000– 

2001 

2001– 

2002 

2002– 

2003 

2003- 

2004 

  Obtain licence by misrepresentation  1 0 0 0 0 

  Obtain licence/permit by false 

statement  

0 1 1 0 0 

  Refuse to remain at station for breath 

test  

0 0 0 2 0 

  Refuse to allow blood sample to be 

taken  

0 0 1 1 0 

  Refuse or fail to accompany officer to 

station for breath test  

20 12 18 7 0 

  Refuse or fail to remain at station for 

breath test  

2 2 1 1 0 

  Refuse or fail to undergo breath test  1 2 1 1 0 

  State false address  0 0 1 0 0 

  Tamper with motor vehicle  1 0 0 1 0 

  Under influence of liquor while in 

charge of vehicle  

0 0 1 0 0 

  Use unregistered motor vehicle on a 

highway  

0 0 0 1 0 

 Traffic total 538 523 607 762 1,055 

Weapons/Explos

ives   

      

 Possess controlled weapon without 

excuse  

0 2 12 13 13 

  Prohibited person possessing a firearm  1 5 2 3 7 

  Possess/carry/use unregistered 

handgun  

0 1 1 1 4 

  Possess prohibited weapon without 

exemption/approval  

0 0 1 2 3 

  Possess/carry/use handgun without 

licence  

0 2 1 7 2 

  Carry controlled weapon without excuse  0 0 0 0 1 

  Non licensed dealer/agent acquire 

cat.A/B longarm from non licensed 

dealer/agent  

0 0 0 0 1 

  Non-prohibited person without license 

possess/carry/use cat. c longarm  

0 0 0 0 1 

  Non-prohibited person without license 

possess/carry/use cat. a longarm  

0 0 1 0 1 

  Possess unregistered general category 

handgun  

0 0 0 0 1 

  Possess a dangerous article  0 0 0 0 1 

  Possess unregistered handgun without 

licence  

1 0 0 1 1 

  Prohibited person possessing 

unregistered firearm  

0 0 0 0 1 

  Prohibited person carrying a firearm  0 0 0 0 1 

  Prohibited person using a firearm  0 0 0 0 1 

  Unlicensed dealer selling or buying 

handguns  

0 0 0 0 1 

  Carry a dangerous article  0 0 3 2 0 

  Carry offensive weapon on court 

premises  

0 0 0 1 0 

  Carry regulated weapon  1 1 1 0 0 

  Fail to surrender firearms or 

ammunition with licence suspended or 

cancelled  

0 0 3 0 0 

  Make explosive substance without 

excuse  

0 0 1 0 0 
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Offence 

category 

Offence description 1999–

2000 

2000– 

2001 

2001– 

2002 

2002– 

2003 

2003- 

2004 

  Non-prohibited unlicensed person 

possess cat.A longarm  

0 0 1 0 0 

  Non-prohibited person possess 

unregistered cat.B longarm  

0 0 1 0 0 

  Non-prohibited person carry/use 

unregistered cat.E longarm 

1 0 0 0 0 

  Possess/carry/use unlicensed ca.E 

longarm  

0 0 1 0 0 

  Possess explosive substance without 

excuse  

1 0 2 1 0 

  Possess firearm without licence  0 0 1 0 0 

  Possess prescribed weapon without 

exemption  

0 1 1 0 0 

  Possess regulated weapon  6 6 0 1 0 

  Possess prohibited silencer  0 0 1 0 0 

 Weapons/Explosives total 11 18 34 32 40 

Total  714 689 808 995 1,308 

Table 31:  Person offences: Suspended sentences, by offence category, 1999–2000 to 2003–04 (Magistrates’ Court) 

Offence category 1999–2000 2000–01 2001–02 2002–03 2003–04 

 Number 

Assault 171 184 267 328 319 

Sex (non-rape) 17 36 32 31 38 

Robbery 23 18 25 25 25 

Homicide 1 0 0 0 0 

Total 212 238 324 384 382 

 Percentage 

Assault 80.7% 77.3% 82.4% 85.4% 83.5% 

Sex (non-rape) 8.0% 15.1% 9.9% 8.1% 9.9% 

Robbery 10.8% 7.6% 7.7% 6.5% 6.5% 

Homicide 0.5% 0.0% 0.0% 0.0% 0.0% 

Total 100.0% 100.0% 100.0% 100.0% 100.0% 

Table 32:  Person offences: Suspended sentences, by offence category and offence description, 1999–2000 to 

2003–04 (Magistrates’ Court) 

Offence 

category 

Offence description 1999–

2000 

2000–01 2001–02 2002–03 2003–04 

  Number 

Assault   

 Recklessly cause injury 38 48 59 67 73 

  Intentionally cause injury 30 21 43 55 56 

  Unlawful assault 22 19 29 46 39 

  Make threat to kill 18 15 34 36 38 

  Recklessly cause serious injury 23 35 44 55 36 

  Reckless conduct endangering serious 

injury 

12 12 16 20 31 

  Assault police 0 0 10 16 12 

  Reckless conduct endangering life 4 7 5 5 11 

  Intentionally threaten serious injury 2 2 4 6 9 

  Assault with weapon 5 3 4 8 4 

  Negligently cause serious injury 4 3 3 3 4 

  Recklessly threaten serious injury 0 3 2 2 2 

  Assault police on duty (Crimes Act) 0 2 4 0 1 

  Attempt to intentionally cause injury 0 0 0 0 1 
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Offence 

category 

Offence description 1999–

2000 

2000–01 2001–02 2002–03 2003–04 

  Discharge stone to cause injury/danger 0 0 0 0 1 

  Intentionally cause serious injury 0 1 0 0 1 

  Accident: Failure to stop causing serious 

injury 

0 0 0 1 0 

  Accident: Fail to assist causing serious 

injury 

0 0 0 1 0 

  Assault or resist public transport 

commission officer/agent 

0 0 0 1 0 

  Assault an officer on duty 0 0 0 1 0 

  Assault by kicking 2 0 2 1 0 

  Assault in company 1 1 0 0 0 

  Assault police or person assisting police 5 11 3 0 0 

  Assault police on duty 1 0 1 1 0 

  Extortion with threat to inflict injury 0 0 0 1 0 

  Intentionally or recklessly cause injury 0 1 3 1 0 

  Threaten to inflict serious injury 2 0 0 0 0 

  Threaten to assault police on duty 2 0 0 1 0 

  Throw missile causing injury, danger or 

damage to property 

0 0 1 0 0 

 Assault total 171 184 267 328 319 

Homicide             

 Accident: Failure to stop causing death 1 0 0 0 0 

 Homicide total 1  0  0  0  0 

Robbery             

 Robbery 20 16 22 23 23 

  Attempt robbery 3 2 2 1 2 

  Assault with intent to rob 0 0 1 1  

 Robbery total 23 18 25 25 25 

Sex (non-rape)            

 Indecent assault 8 13 17 21 18 

  Indecent act with child under 16 4 10 13 5 12 

  Unlawfully/indecently assault a girl 4 4 0 0 4 

  Convicted sex offender loitering at a 

school 

0 2 0 1 1 

  Gross indecency with a girl under 16 

years 

0 0 0 0 1 

  Indecent act with a 16-year-old under 

care/supervision/authority 

0 1 0 0 1 

  Unlawfully/Indecently assault a woman 0 0 1 0 1 

  Gross indecency in the presence of a 

child under 16 

0 1 0 0 0 

  Gross indecency with a male 0 2 1 1 0 

  Indecent act in the presence of a child 

under 16 

0 1 0 1 0 

  Indecent act within /presence of child 

under 16 

0 1 0 1 0 

  Indecent assault on a male person 1 1 0 1 0 

 Sex (non-rape) total 17 36 32 31 38 

Total   212 238 324 384 382 
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Table 33:  Drug offences: Suspended sentences, by offence category and offence description, 1999–2000 to 2003–

04 (Magistrates’ Court) 

Offence category Offence description 1999–

2000 

2000–01 2001–02 2002–03 2003–04 

 Number 

Cultivate, manufacture, traffic drugs  

 Traffic cannabis 49 62 81 65 89 

  Traffic heroin 87 64 41 58 59 

  Cultivate narcotic plant (cannabis) 28 23 29 44 39 

  Traffic amphetamine 10 12 8 12 31 

  Traffic ecstasy 2 12 11 6 9 

  Traffic methylamphetamine 0 0 0 7 7 

  Traffic drug of dependence 0 0 1 12 5 

  Traffic cocaine 1 0 1 0 2 

  Traffic pseudoephedrine 0 0 0 0 2 

  Aid and abet trafficking in ecstasy 0 0 0 0 1 

  Attempt to traffic heroin 1 1 0 0 1 

  Possess equipment for manufacture 

if a drug of dependence to traffic 

0 0 0 0 1 

  Traffic drug of dependence (not 

named) 

8 2 3 1 1 

  Traffic amphetamine 0 0 0 1 1 

  Traffic large commercial quantity of– 

amphetamine 

0 0 0 0 1 

  Attempt to traffic drug of dependence 0 0 0 1 0 

  Attempt to traffic heroin 0 0 0 1 0 

  Conspire to traffic cannabis 0 1 0 0 0 

  Cultivate narcotic plant in commercial 

quantity (cannabis) 

0 0 0 1 0 

  Cultivate narcotic plant in large 

commercial quantity (cannabis) 

0 0 0 1 0 

  Cultivate narcotic plant 0 0 1 0 0 

  Possess material for manufacture of 

a drug of dependence to traffic 

0 1 0 0 0 

  Possess substance for manufacture 

of a drug of dependence to traffic 

0 0 1 0 0 

  Traffic drug of dependence in large 

commercial quantity 

0 0 0 1 0 

  Traffic in a drug of dependence 5 0 2 0 0 

  Traffic large commercial quantity of– 

cannabis 

0 0 0 2 0 

  Traffic large commercial quantity of –

heroin 

0 0 0 1 0 

  Traffic LSD 0 0 0 1 0 

  Traffic prescribed drug 0 0 2 1 0 

 Cultivate, manufacture, traffic drugs 

total 

191 178 181 216 249 

Possess/use drug       

 Possess heroin 32 19 16 13 22 

  Possess cannabis 9 1 5 7 8 

  Possess amphetamine 2 2 4 7 7 

  Possess drug of dependence (not 

named) 

3 2 6 5 4 

  Possess ecstasy 0 1 0 1 1 

  Possess methylamphetamine 0 0 1 1 1 

  Possess prescribed drug 0 0 1 1 1 
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Offence category Offence description 1999–

2000 

2000–01 2001–02 2002–03 2003–04 

  Attempt to possess heroin 1 1 0 0 0 

  Introduce drug into the body of 

another 

1 0 0 1 0 

  Possess a drug of dependence 2 1 1 1 0 

  Possess cannabis (not trafficking) 0 0 1 0 0 

  Use a drug of dependence 0 0 3 0 0 

  Use amphetamine 0 1 0 0 0 

  Use cannabis 0 0 1 0 0 

  Use heroin 2 2 0 0 0 

 Possess/use drug total 52 30 39 37 44 

Total   243 208 220 253 293 

Table 34:  Suspended sentences, by defendant gender, 1999–2000 to 2003–04 (Magistrates’ Court) 

Gender 1999–2000 2000–01 2001–02 2002–03 2003–04 

Number 

Female 334 302 374 392 492 

Male          1,945           1,780           1,963           2,427           2,824  

Total          2,279           2,082           2,337           2,819           3,316  

Percentage 

Female 10% 9% 8% 10% 11% 

Male 90% 91% 92% 90% 89% 

Total 100% 100% 100% 100% 100% 

Table 35:  Suspended sentences, by suspension type and defendant gender, 1999–2000 to 2003–04 (Magistrates’ 

Court) 

Gender Sentence type 1999–2000 2000–01 2001–02 2002–03 2003–04 

  Number 

Female   

 Partially 39 22 24 35 46 

  Wholly 295 280 350 357 446 

 Female total 334 302 374 392 492 

Male             

 Partially 335 234 274 326 358 

  Wholly 1,610 1,546 1,689 2,101 2,466 

 Male total 1,945 1,780 1,963 2,427 2,824 

Total   2,279 2,082 2,337 2,819 3,316 

  Percentage 

Female       

 Partially 12% 7% 6% 9% 9% 

  Wholly 88% 93% 94% 91% 91% 

 Female total 100% 100% 100% 100% 100% 

Male             

 Partially 17% 13% 14% 13% 13% 

  Wholly 83% 87% 86% 87% 87% 

 Male total 100% 100% 100% 100% 100% 
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Table 36:  Suspended sentences, by age of defendant, 1999–2000 to 2003–04 (Magistrates’ Court) 

Age (years) 1999–2000 2000–01 2001–02 2002–03 2003–04 

 Number 

19 and under 201 142 141 158 123 

20–29 1,146 962 1,048 1,219 1,437 

30–39 629 619 701 952 1,092 

40–49 211 236 319 326 455 

50 and over 70 103 111 147 191 

unknown 22 20 17 17 18 

Total 2,279 2,082 2,337 2,819 3,316 

 Percentage 

19 and under 9% 7% 6% 6% 4% 

20–29 50% 46% 45% 43% 43% 

30–39 28% 30% 30% 34% 33% 

40–49 9% 11% 14% 12% 14% 

50 and over 3% 5% 5% 5% 6% 

unknown 1% 1% 1% 1% 1% 

Total 100% 100% 100% 100% 100% 
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Appendix 3 

Breaches of Suspended Sentences 

Table 37:  Suspended sentences handed down, breached and restored, by offence group (Higher Courts) 

Offence group Suspended sentences 

handed down 1998–99 

Suspended sentences 

breached 

Suspended sentences 

restored 

 Number 

Property 176 101 86 

Other 9 4 3 

Person 225 62 38 

Drug 76 8 6 

All offence groups 486  175 133 

 Percentage 

Property 36% 58% 65% 

Other 2% 2% 2% 

Person 46% 35% 29% 

Drug 16% 5% 5% 

All offence groups 100% 100% 100% 

Table 38:  Suspended sentence breach rates and restoration rates, by offence group (Higher Courts) 

 Breach rate Restoration rate 

Property 57% 85% 

Other 44% 75% 

Person 28% 61% 

Drug 11% 75% 

All Offence Groups 36% 76% 

Table 39:  Suspended sentences handed down, breached and restored by gender (Higher Courts) 

Defendant gender Suspended sentences 

handed down 

Suspended sentences 

breached 

Suspended sentences 

restored 

 Number 

Male 431 145 105 

Female 55 30 28 

Total 486 175 133 

 Percentage 

Male 89% 83% 79% 

Female 11% 17% 21% 

Total 100% 100% 100% 

Table 40:  Suspended sentences handed down and suspended sentences breached, by length of imprisonment term 

(Higher Courts) 

Length of imprisonment term 

(months) 

Suspended sentences Suspended sentences 

breached 

Breach rate 

 Number  

Up to 6 99 84 85% 

6–12 154 23 15% 

12–18 112 46 41% 

18–24 71 12 17% 

24–36 50 10 20% 

Total  486 175 36% 
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Table 41:  Suspended sentences handed down and suspended sentences breached, by length of operational period 

(Higher Courts) 

Length of operational period 

(months) 

Number of all suspended 

sentences 

Number 

breached 

Breach 

rate 

Up to 12 44 3 7% 

18 36 2 6% 

24 213 88 41% 

36 191 82 43% 

Total  484 175 36% 

Table 42:  Suspended sentences handed down, breached and restored (Magistrates’ Court) 

 Number Proportion 

Suspended imprisonment terms 4867 –  

Suspended sentences breached 1519 35% 

Restored imprisonment terms 969 64% 

Table 43:  Suspended sentences breached and restored, by gender (Magistrates’ Court) 

Defendant gender Suspended sentences breached Suspended sentences restored 

 Number 

Male 1297 860 

Female 222 109 

Total 1519 969 

 Percentage 

Male 85% 66% 

Female 15% 49% 

Total 100% 100% 

Table 44:  Suspended sentences breached by original sentence length (Magistrates’ Court) 

Length of sentence (months) Breached 

Up to 3 1004 

3–6 384 

6–9 83 

9–12 34 

12–15 6 

15–18 5 

18–24 2 

Total  1518 

Table 45:  Suspended sentences breached, by operational period (Magistrates’ Court) 

Length of operational period (months) Breached 

Up to 3 25 

3–6 112 

6–9 56 

9–12 709 

12–15 17 

15–18 181 

18–24 419 

Total  1519 
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Table 46:  Suspended sentences restored, by length of original sentence (Magistrates’ Court) 

Original sentence length (months) Sentence restored Sentence not restored 

Up to 3  623 381 

3–6 252 132 

6–9 58 25 

9–12 25 9 

12–15 4 2 

15–18 4 1 

18–24 2 0 

Total 968 550 

Table 47:  Restoration of suspended sentences by proved number of charges for breach (Magistrates’ Court) 

Number charges for breach proven Sentence restored Sentence not restored 

1 895 485 

2 69 53 

3 4 8 

4 1 2 

Total  969 548 
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Appendix 4 

Use of Combined Custody and Treatment Orders by Victorian 

Criminal Courts 1997–2002 
 

Figure 59:  Number and proportion of all defendants receiving CCTOs, 1997-98 to 2001-02 
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Figure 60:  Number of CCTOs made by courts, 1997-98 to 2001–02 
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Appendix 5 

Explanatory Notes 
 

Comparison with Information Paper on Suspended Sentences 

The Council published an Information Paper on suspended sentences in March 2005. The analysis in this 

earlier paper relied on summary data prepared by the Australian Bureau of Statistics (ABS) on fully suspended 

sentences handed down across all higher and lower criminal courts in Australia. ABS data was extracted 

according to the principal sentence (refer to Counting rules below). Reliance on ABS data allowed national 

comparisons on the use of wholly suspended sentences to be made.  

 

The data in this Discussion Paper is extracted from the source as ABS data, but uses different counting rules. 

Because the Council was interested in exploring in greater detail how suspended sentences are used, as well 

as breach rates, data extracts were obtained from the Court Statistical Services Unit, Department of Justice 

(DoJ), as well as the Magistrates’ Court Courtlink case management system. This information is categorised 

and grouped differently to ABS data, hence data presented here cannot be accurately compared with the data in 

the earlier Information Paper.  

 

Higher Courts data 

The primary source for higher courts data was the Return of Prisoners Convicted forms (conviction returns) 

completed by the higher courts when a defendant is sentenced. These forms were not designed for statistical 

collection, and have certain limitations: 

• Because conviction returns do not record the statutory code for offences, some statutory distinctions relevant 

to sentencing may be lost  

• Where the same penalty is handed down for two different offences, the principal offence recorded in the 

extract is determined by a subjective assessment of offence seriousness by the data entry officer 

 

Unlike in the Magistrates’ Court, the higher courts data is manually compiled and is therefore subject to missing 

data. For higher court data, not all conviction returns can be located by Court Services and these defendants are 

not included in the report. Estimates of missing data by Court Services range from 1%-7%, depending on the 

reference period.  

 

LONG TERM PENALTY DISTRIBUTIONS (1981 ONWARDS) 
Chapter 5 presents summary sentencing data spanning 1981 to 2004 for the higher courts, as well detailed 

sentencing statistics for 1999-00 to 2003-04. These data sets are based on different counting rules and 

methodologies. As a result, differences in longer term and more recent data are evident and the results cannot 

be strictly compared. For example, partially suspended sentences are counted as sentences of imprisonment in 

the longer term data. Therefore, imprisonment rates and suspended sentence rates will differ between the long 

term penalty data and more recent penalty data (1999-00) onwards.  

 

Magistrates’ Court data 

The primary source for Magistrates’ Court data was de-identified unit record data extracted from the official 

Courtlink case management register. Data extracts only include defendants who received a suspended sentence 

for the major charge of which they were proven guilty. The major charge is the first listed complaint on the 

compliant and summons/warrant to arrest. The first listed complaint should be the most serious offence 

determined by the police officers’ subjective assessment of the circumstances of each offence.   

 

However, this methodology relies on accurate data entry by court staff and Victoria Police to ensure the most 

serious offence is the first listed complaint on the compliant and summons/warrant to arrest, and in the 

Courtlink case management system. This methodology does, however, avoid the need for subjective 

assessments by data entry officers to determine the principal sentence where two offences attract the same 

penalty, as is the case for the higher courts data.  

 

Using this methodology, if a defendant received a less severe penalty (eg community based order) for the major 

charge and a suspended sentence for a less serious charge, that defendant would not be included in the 

extract. This defendant would be recorded as receiving a community based order, rather than a suspended 

sentence and the offence recorded would be the offence attached to the community based order.  
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Counting rules 

The principal counting unit used by the ABS for the Criminal Courts collection is a defendant. If a person is a 

defendant in a number of criminal cases finalised within the courts during the reference period, this person will 

be counted more than once within that reference period.424  

 

The sentence information reported against defendants proven guilty by the ABS is known as the principal 

sentence. The principal sentence is the most severe sentence imposed by the court, regardless of offence 

severity. The principal sentence is determined according to the sentencing hierarchy as presented in the 

Sentencing Act 1991. The principal sentence is usually, but not necessarily, the sentence associated with the 

principal offence. The data presented in the Information Paper on Suspended Sentences was sourced from the 

ABS Criminal Courts report and was therefore based on these counting rules.  

 

The principal counting unit used for the Council’s analysis of Higher Courts and Magistrates’ Court data extracts 

is a defendant. Unlike the ABS extract, if a person is a defendant in a number of criminal cases finalised within 

the courts during the reference period, this person is only counted once.  

 

The sentence information reported against each defendant proven guilty in the Higher Courts is the principal 

sentence, i.e. the most severe sentence regardless of offence severity.  

 

The sentence information reported against each defendant proven guilty in the Magistrates’ Court is the 

sentence attached to the principal offence. The principal offence methodology captures the penalty attached to 

the major charge for which the defendant was proven guilty, which is generally the first complaint listed by 

Victoria Police in the complaint and summons/warrant to arrest (see discussion above). This extract provides a 

lower number of suspended sentences compared to a count based on the principal sentence because in some 

situations defendants will attract a less severe penalty for the major charge and a more severe penalty for 

another charge.   

 

Data and Methodological Issues  

BREACH RATES 
For the Magistrates’ Court, breach rates were determined for suspended sentences handed down in the  

2000–01 financial year. The 2000–01 year was selected because it was the most recent year for which breach 

rates could reasonably be estimated, given time lags for criminal prosecutions and court hearings.  

 

Suspended sentences have a maximum operational period of two years in the Magistrates’ Court, and it is 

reasonable to assume that the majority of prosecutions for breach of suspended sentence would occur during 

this two year period.425 Approximately 98% of criminal matters finalised in the Magistrates’ Court during  

2003–04 were finalised within 12 months of the matter being initiated.426 Therefore, a three year lag period 

from the time the suspended sentence was handed down will capture almost all suspended sentences 

breached and the sentencing outcome attached to that breach. The most recent breach data obtained relates to 

the 2003–04 financial year, therefore, the most recent year for which breach rates can be obtained for the 

Magistrates’ Court is 2000–01.  

 

For the higher courts, breach rates were determined for suspended sentences handed down in the 1998–99 

financial year. The 1998–99 year was selected because it was the most recent year for which breach rates 

could reasonably be estimated, given time lags for criminal prosecutions, court hearings and data quality 

issues.  

 

A prosecution time lag of three years is assumed given that suspended sentences have a maximum operational 

period of three years in the higher courts. Approximately 79 per cent of criminal matters finalised in the higher 

courts during 2003–04 were finalised within 12 months of the matter being initiated.
427 However, data quality 

checks suggested that a two year court adjudication time lag was required to capture the population of 

defendant adjudicated for breach of a suspended sentence. Therefore, a five year lag period from the time the 

 
 

424
 ABS Criminal Courts Australia 2003-04, Explanatory Notes p.45 

425
 However, proceedings for breach under s.31(2) of the Sentencing Act 1991 may be commenced at anytime up until 

3 years after the date on which the offence breaching the earlier order is alleged to have been committed.   

426
 ABS Criminal Courts Australia 2003-04, Table 12. 

427
 ABS Criminal Courts Australia 2003-04, Table 12. 
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suspended sentence was handed down captured almost all suspended sentences breached and the sentencing 

outcome attached to that breach. The most recent breach data obtained relates to the 2002–03 financial year, 

therefore, the most recent year for which breach rates can be obtained for the higher courts is 1998–99.  

 

MAGISTRATES’ COURT TIME SERIES (1999/2000–2003/2004) AND BREACH DATA (2000/01) 
Due to time and resource constraints, the sentencing data used to calculate breach rates (as presented in 

Chapter 4) differs from that used in the time series analysis of suspended sentences in the Magistrates’ Court 

spanning 1999–2000 to 2003–04 (as presented in Chapter 5).   

 

In Chapter 5, a detailed statistical analysis of suspended sentences handed down in the Magistrates’ Court 

was undertaken. To obtain more detailed information on suspended sentences, the data was sourced from the 

Courtlink case management system. Due to resource constraints, the counting methodology was based on the 

principal offence, i.e. where the major charge proven attracted a suspended sentence.  

 

In Chapter 4, breach rates for the Magistrates’ Court are presented. To calculate breach rates, the number of 

defendants that attracted a suspended sentence as the principal sentence was required (refer to counting 

rules). This data was sourced from the Magistrates’ Court sentencing database maintained by Court Services 

and is based on a count of principal sentence.  

 

The Magistrates’ Court sentencing database could not provide the necessary detail to undertake the analysis 

performed in Chapter 5. Therefore, the database could not be used for the analysis of both breach rates and 

the use of suspended sentences in Victoria. As a result of these data limitations and unlike the higher courts 

analysis, breach rates are not currently available for specific offence groups (person, property, drug and other) 

for the Magistrates’ Court. 

 

Although different counting rules prevents the calculation of detailed breach rates for the Magistrates’ Court (for 

example, breach rates by imprisonment length, by offence group, by operational period, by gender), we are able 

to make informative comparisons with the general population of defendants that attract a suspended sentence. 

It is reasonable to assume that the data on defendants that attracted a suspended sentence for the major 

charge is a representative sample of the population of defendants that attracted a suspended sentence as the 

most severe penalty (regardless of offence severity). Therefore, proportional comparative analysis of the two 

data sets can be performed.  

 

MAGISTRATES’ COURT TIME SERIES DATA (1999/2000–2003/2004) AND LONG TERM PENALTY 
DISTRIBUTIONS (1990 ONWARDS) 
Magistrates’ Court sentencing data from 1990 onwards was sourced from the DoJ. Courtlink did not begin 

recording data until 1989–90, and as a result systematic data on magistrates’ sentencing practices is not 

available prior to this time. Data from 1990 until 1996 was sourced from the Courtlink case management 

system and previously reported by the DoJ. Comparative data on all sentence dispositions from 1996 onwards 

could not be sourced from Courtlink due to time and resource constraints. From 1996–97 onwards, 

magistrates’ sentencing data was sourced from the Magistrates’ Court sentencing database. This data, 

however, is based on different counting rules to the data presented on wholly and partially suspended 

sentences. Firstly, partially suspended sentences are mapped to imprisonment rather than presented 

separately. Secondly, the data is based on a count of principal sentence, whereas the detailed data presented 

on wholly and partially suspended sentences is based on a count of principal offence (refer to counting rules). 

Therefore, this data will not correspond with other data presented in Chapter 5.  

 

COMPARISON WITH OTHER SENTENCING PUBLICATIONS 
The data contained in this report may differ from data contained in other reports utilising the same data 

sources. This is either because of methodological variations between different court statistical collections, or 

because conviction returns have been located out of time and have been subsequently entered into the official 

database. In particular, the higher courts sentencing data differs from sentencing publications produced by the 

DoJ because a significant number of conviction returns have been located out of time and not included in earlier 

reports, but included in the data presented in this report.  

 

Offence classifications 

The Sentencing Advisory Council has adopted an offence classification system based on the crime classification 

used by the Victoria Police. Criminal offences are divided into four offence groups (person, property, drug and 

other) and 23 offence categories. Details of the offence classifications can be found on the Council’s website 

(http://www.sentencingcouncil.vic.gov.au).  
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Sentence classifications 

The Sentencing Advisory Council adopts a sentence classification scheme based on that used by DoJ. Sentencing 

dispositions are classified into two groups (custodial and non-custodial) and seven categories. These 

classifications are used consistently in Court Sentencing Statistics publications produced by DoJ. Details of the 

sentence classifications can be found on the Council’s website (http://www.sentencingcouncil.vic.gov.au).  

 

To enable detailed analysis of partially suspended sentences, the sentence classifications used in this report 

differ in one respect from the general sentence classification used by DoJ and the Council generally. Partially 

suspended sentences are normally classified as imprisonment. For the purposes of this report, partially 

suspended sentences were classified separately to enable the identification and analysis of this sub-population. 

Therefore, unless otherwise noted in the report, a reference to suspended sentences is a reference to both 

wholly and partially suspended sentences. 
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