
Sentencing Advisory Council
Level 4, 436 Lonsdale Street
Melbourne Victoria 3000
Dx 210307

Telephone 03 9603 9047
Facsimile 03 9603 9030
contact@sentencingcouncil.vic.gov.au
www.sentencingcouncil.vic.gov.au

Suspended Sentences and
Intermediate Sentencing Orders

Suspended Sentences
Final Report Part 2

Summary
Background

Initial reference
In August 2004, the Attorney-General asked the 
Sentencing Advisory Council to advise on the current use 
of suspended sentences of imprisonment and on whether 
reported community concerns about their operation 
indicated a need for reform. 

A suspended sentence involves two steps. First, a court 
imposes a sentence of imprisonment on an offender. 
Then the court orders that all or part of the term of 
imprisonment be held in suspense for a specified period 
(referred to as the operational period), on the condition 
that the offender does not commit any further offence 
punishable by imprisonment during that period. The 
offender is only liable to serve the term of imprisonment 
in prison if the offender breaches that condition and 
the court determines that the original prison sentence 
imposed should be activated. 

Historically, the courts had few sentencing options other 
than imprisonment. Therefore, the power to suspend a 
sentence of imprisonment was an important option for 
diverting offenders from prison in appropriate cases. 
However, more recently, a range of intermediate 
sentencing orders was introduced in Victoria including 
combined custody and treatment orders (prison 
sentences served partly in detention, and partly in the 
community), home detention orders, intensive correction 
orders (prison sentences served in the community) and 
community-based orders. 

While it might be expected that the existence of these 
other forms of orders would limit the use of suspended 
sentences, this has not been the case. In fact, until 2004, 
the courts were making increasing use of suspended 
sentences. When this review began in 2004-05, 
approximately 8.5% of defendants found guilty in Victoria 
received a suspended sentence (approximately 7,000 for 
the year). 

In addition, there was evidence to suggest that, rather than 
diverting offenders from prison, suspended sentences 
had in some cases been imposed on offenders who might 
otherwise have received a non-custodial sentence. 

The review process
The review process has involved a series of publications 
and extensive consultation. In the course of the review, 
it became increasingly clear that it was impossible to 
consider reforms to suspended sentences without also 
examining other intermediate sentencing orders, because 
problems with the form and operation of those orders 
contribute to the overuse of suspended sentences.

In March 2005, the Council released an Information Paper, 
followed by a Discussion Paper in April 2005. Drawing on 
feedback from stakeholders on the Discussion Paper, the 
Council released an Interim Report in October 2005. The 
Council then conducted further consultation on the draft 
recommendations in the Interim Report.
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Based on the feedback from those consultations, the 
Council released its final report in two parts:

Part 1 – was released in May 2006 and focused • 
on suspended sentences. It recommended that 
suspended sentences should be phased out 
over a three-year period. Pending the phasing 
out of suspended sentences, it recommended a 
package of reforms aimed at targeting suspended 
sentences more accurately to ensure that they are 
used appropriately. This included restricting their 
availability for more serious offences. 

Part 2 – was released in April 2008 and focuses • 
on improvements to other intermediate sentencing 
orders. It also contains the Council’s final 
recommendations on suspended sentences.

Since the Council released Part 1 of the Final Report, 
our initial recommendations have been partially adopted. 
Consistent with the recommendations made by the Council 
to limit the availability of suspended sentences for more 
serious forms of offending, the Sentencing (Suspended 
Sentences) Act 2006 (Vic) introduced a number of reforms 
that apply to offenders sentenced for offences committed 
on or after 1 November 2006, including:

restricting the use of suspended sentences for • 
‘serious offences’ (including murder, manslaughter, 
intentionally causing serious injury, rape, sexual 
penetration of a child under 16 years and armed 
robbery) to cases in which there are ‘exceptional 
circumstances’ and in which it is in the ‘interests of 
justice’ to do so; and

requiring a court to take into account a range of • 
factors in deciding whether or not to suspend a 
sentence of imprisonment. 

This legislation also made a number of amendments to 
the Sentencing Act 1991 (Vic), including removing the 
offence of breach of a suspended sentence order.

An important theme throughout many of the 
recommendations in Part 2 is the need for greater 
transparency in the nature of the orders. Currently, like the 
suspended sentence, many intermediate orders involve 
the imposition of a term of imprisonment, although the 
offender does not actually have to serve the sentence in 
prison. For example, an intensive correction order involves 
sentencing the offender to a term of imprisonment, but 
then ordering that the offender serve the sentence ‘by 
way of intensive correction in the community’. 

The Council believes that these substitutional orders 
generate confusion and risk undermining public 
confidence in sentencing. We recommend that, where 
possible, such substitutional sentences should be treated 
as sentences in their own right, rather than as sentences 
of ‘imprisonment’. The label ‘imprisonment’ should be 
reserved for immediate sentences of imprisonment, while 
sentencing orders that are contingent upon a prison 
sentence being imposed but do not involve an offender 
serving prison time should be recast as orders in their 
own right. This will make it easier to understand the actual 
nature of the orders. It will also enable courts to tailor 
the terms of the order, and to respond to breaches of the 
order, without the current artificial links to imprisonment.  

Suspended sentences
As noted above, in Part 1 of its Final Report the Council 
recommended that suspended sentences should be 
phased out over a three-year period (by 2009). The Council 
no longer considers that this timeline is appropriate.

The last phase of our review has been complex and 
the finalisation of our recommendations for Part 2 of 
the Final Report has been a lengthy process.  It has 
involved consideration of possible reforms not to just one 
sentencing order, but to a number of intermediate orders 
currently available in Victoria, due to the close relationship 
between suspended sentences and these other orders.

We are still of the view that suspended sentences are 
conceptually flawed and that they have been over-used. 
However, the Council now recommends that any final 
decision about whether to abolish suspended sentences 
should be deferred until the other reforms recommended 
in both parts of the Final Report (to the extent that they 
are adopted) have been implemented and sufficient time 
has elapsed to evaluate their impact properly.

In making this recommendation the Council was 
influenced by recent data showing that the courts have 
already begun to reduce the use of suspended sentences 
(even in advance of recent legislation implementing the 
Council’s recommendations in Part 1 of the report to 
restrict the use of suspended sentences in relation to 
serious violent and sexual offences). For example:

the higher courts have reduced the use of both • 
wholly and partially suspended sentences;

the Magistrates’ Court has reduced the use of wholly • 
suspended sentences, while its use of partially 
suspended sentences has remained stable; and
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the use of suspended sentences for serious • 
offences is declining (see Figure 1 below). For 
example, from 2005/06 to 2006/07 the use of 
wholly suspended sentences for:

rape dropped from 8.1 per cent of all sentences  ○
to 1.9 per cent (or one out of 53 people 
sentenced);
intentionally causing serious injury dropped  ○
from 23.6 per cent of all sentences to 12.4 per 
cent; and
armed robbery dropped from 9.7 per cent to 8.2  ○
per cent of all sentences.

The recommendations in the Part 2 Report aim to make 
the other intermediate orders more credible and effective. 
The Council considers that, if these recommendations 
are adopted, the need for and the use of suspended 
sentences will further decline. 

The Council believes that allowing suspended sentences 
to continue to exist alongside the reformed intermediate 
orders will make it possible to assess the effect of the 
reforms and to determine whether any additional changes 
to the sentencing hierarchy are necessary. 

Leaving suspended sentences in place will also provide 
flexibility to minimise the risk of a substantial and 
unsustainable increase in the prison population. 

Driving while disqualified or suspended 
Section 30 of the Road Safety Act 1986 (Vic) requires 
a court to impose a minimum term of one month’s 
imprisonment for a second or subsequent offence of 
driving while disqualified or suspended. 

In 2006–07, nearly a quarter of the people found guilty 
of that offence received a suspended sentence. The 
suspended sentences for just that one offence constitute 
almost one fifth of all suspended sentences imposed in 
the Magistrates’ Court.

The Council has recommended that this mandatory 
minimum sentence should be abolished. 

Home detention
Home detention is a custodial sentence. The court imposes 
a term of imprisonment of up to 12 months, and then 
orders that it be served by way of home detention. (Home 
detention orders can also be made during sentence on 
application to the Adult Parole Board. These are known 
as ‘back-end’ orders. As they are not sentencing orders, 
they are not dealt with in the Council’s report).

The main recommendation regarding home detention is 
that it should be recast as a sentence in its own right. 
The Council also recommends that home detention be 
restructured to allow an offender increased periods of 
unsupervised release if he or she progresses successfully 
through the order. In the interests of consistency and 
transparency, the Council suggests some broad statutory 
guidance should be provided as to how this should 
occur. 
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Figure 1: The rate of use of wholly suspended sentences in Victoria in the higher courts for the most common ‘serious 
offences’ and all offences, 2003-04 to 2006-07

Note: These figures are based on a count of principal proven offence for offences and the total effective sentence 
for sentence type.

Source: Courts Statistical Services, Department of Justice (Victoria), unpublished data.
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Periodic detention
Some jurisdictions, including the Australian Capital 
Territory and New South Wales, provide for sentences of 
imprisonment to be served by way of periodic detention. 
This involves having to serve certain periods (typically 
each weekend) in prison. After considering the merits of 
periodic detention, the Council recommends against its 
introduction in Victoria. The Council is concerned that the 
ability of periodic detention to target the underlying causes 
of offending is limited. We consider that attention is better 
focused on improving the current range of alternatives 
to full-time imprisonment. In particular, we believe home 
detention may achieve many of the same benefits as 
periodic detention, while avoiding the likely logistical 
and cost issues associated with the establishment of a 
periodic detention scheme.

Intensive correction orders
Intensive Correction Orders (ICOs) are sentences of 
imprisonment of up to 12 months that are served by way of 
intensive correction in the community. Offenders on ICOs 
must comply with a range of conditions. The offender 
must perform at least 8 hours of unpaid community 
work per week during the order. The offender must have 
regular contact with a community corrections officer (at 
least twice a week), must notify community corrections of 
any change of address and cannot leave Victoria without 
obtaining permission. The order can also require the 
offender to undergo counselling or treatment.

ICOs have only ever been used in a very small proportion 
of cases. We consider that this is at least in part due to 
problems with the structure of the order, and a possible 
lack of confidence by the courts in its effectiveness. 

The Council’s key recommendations to address some of 
these concerns are that: 

ICOs should be a sentence in their own right, • 
rather than a way of serving a sentence of 
‘imprisonment’;

the maximum duration should be increased from • 
12 months to two years; and

a court should be able to impose special conditions • 
prohibiting the offender from associating with 
particular people (non-association conditions) or 
from visiting or residing in particular areas (place-
restriction conditions). 

Increasing the maximum term of an ICO to two years will 
address the need, in some cases, for courts to impose a 
longer order to reflect the seriousness of the offence. 

Enabling the courts to impose non-association and place-
restriction conditions as part of an ICO means that the ICO 
will be a realistic alternative to imprisonment. It will also 
highlight the difference between ICOs and community-
based orders.

The Council recognises that these are onerous conditions. 
To ensure a balanced approach, the Council has 
recommended (consistently with the Charter of Human 
Rights and Responsibilities) that a court should be able to 
impose these special conditions only if it considers that: 

there is a significant risk of further offending; • 

the imposition of the condition would reduce that • 
risk; and 

the risk could not be reduced by any less restrictive • 
conditions.

Reforms relating to drug and alcohol 
offenders
In a significant proportion of cases, the use of alcohol 
or other drugs has contributed to the commission of the 
crime.

Victoria currently has two sentencing orders that are 
specifically targeted at offenders who are addicted to 
alcohol or other drugs.

The drug treatment order (DTO). This is a form • 
of conditional suspended sentence. The court 
imposes a sentence of imprisonment of up to 2 
years, and then orders that the imprisonment is 
suspended while the offender undergoes treatment 
and supervision. 

The combined custody and treatment order • 
(CCTO). The CCTO is a form of imprisonment of no 
more than 12 months, with at least 6 months of the 
sentence to be served in prison and the remainder 
to be served under conditions in the community.

As DTOs and the Drug Court appear to be working well, 
the Council does not recommend any changes to that 
order. 

The CCTO is used in only a very small proportion of cases. 
In 2006–07 just 29 offenders were sentenced to a CCTO 
in Victoria. The order has been extensively criticised 
on the basis that it is too inflexible and that the length 
of the order does not allow enough time for treatment 
(particularly in situations where the offender has been in 
custody, without receiving treatment, prior to sentencing 
and this time on remand is credited to the offender when 
he or she is eventually sentenced). 
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The Council recommends that the CCTO should be 
abolished and that the government should introduce 
a separate form of ICO targeted at offenders who are 
dependent on drugs or alcohol. 

The new drug and alcohol intensive correction order 
would be similar to the general intensive correction order, 
except that:

community work would not be a core condition of • 
the drug and alcohol version; and

residential treatment and judicial monitoring would • 
be available for the drug and alcohol version. 

It would build on the success of the drug treatment 
order, which is available only in the Drug Court (based 
at Dandenong Magistrates’ Court), and would make such 
specialist intervention available to a much wider pool of 
offenders. 

Community-based orders
Community-based orders (CBOs) are non-custodial 
sentences of up to two years in duration that are served 
in the community. They are targeted at offences of low to 
medium seriousness and at a broad range of offenders 
(from those with low to high risks and needs).

CBOs impose a series of core conditions on the offender 
(including that the offender not commit any further offence 
punishable by imprisonment for the duration of the order 
as well as various reporting and supervision conditions). 
A court making a CBO also must attach at least one 
program condition to the order, such as that the offender 
perform a certain number of hours of unpaid community 
work, or participate in educational programs or drug and 
alcohol treatment programs.

In our consultations, there was significant support for 
retaining the CBO in its current form. While the Council 
had originally considered amalgamating the ICO and the 
CBO, we ultimately decided that it was more appropriate 
to preserve these sanctions as discrete steps in the 
sentencing hierarchy. The Council formed the view that 
CBOs are generally working well, and therefore we 
recommend that CBOs be retained in their current form, 
with only minor changes.

Removing the substitutional aspect of the ICO increases 
the similarity between the ICO and CBO. However, there 
are several important distinctions between the two types 
of order:

Community service would continue to be optional • 
for a CBO, whereas it would remain a core condition 
of the new form of ICO. 

The maximum number of unpaid community • 
work hours for an ICO would be set at 500 hours, 
whereas under our proposed reforms, would be 
capped at 300 hours for a CBO. 

Minimum reporting requirements would be set in • 
the case of an ICO (at least once a week in the first 
three months of the order, and thereafter at least 
once a month) whereas they would remain flexible 
in the case of a CBO.

When making an ICO a court would be able to • 
impose more onerous forms of conditions (such as 
residence conditions, place restriction conditions 
and non-association conditions) than it could 
impose when making a CBO. 

New community-based order for young 
offenders
Consistent with recent research in the area, many of those 
who participated in the Council’s consultations noted that 
young adult offenders have distinct needs from older 
offenders. Young adult offenders are those aged between 
18 (and so are no longer legally a ‘child’) and the mid-
twenties. 

The courts have indicated that rehabilitation is a primary 
consideration when sentencing such offenders. This is 
reflected in the fact that young adult offenders are less 
likely than older adult offenders to receive a custodial 
sentence. However, young adult offenders are more likely 
than older offenders to breach a CBO or ICO. 

In order to address the particular issues faced by this 
age group, the Council recommends the introduction of 
a separate form of community-based order specifically 
targeted at offenders under the age of 25. We note that 
adopting 25 as the age limit is broadly consistent with the 
approach to youth policy in Victoria. 

While the youth specific order would have the same 
basic conditions as its adult equivalent, it would have 
a greater focus on dealing with those factors linked to 
specific developmental needs, such as educational and 
employment-related needs. In particular:

it would have shorter duration than a standard • 
community-based order (18 months, rather than 2 
years); and 

the maximum number of hours of community work • 
would be lower than for the standard community-
based order (200 hours rather than 300 hours).

The Council also recommends that young adult offenders 
on these orders be managed according to a different 
set of administrative arrangements and that specialist 
case workers should be assigned to manage young 
people on these orders in accordance with detailed case 
management plans.
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Reforms relating to compliance 
and breach
The wide range of conditions that can apply to intermediate 
orders means that the gravity of breaching of an order 
can vary widely from a single failure to turn up to an 
appointment with a community corrections officer through 
to a persistent failure to attend at a course or community 
work or the commission of a serious offence.

The way that non-custodial orders are monitored and 
enforced has a strong impact on the extent to which 
the courts and the community have confidence in such 
orders. However, this area is complex because a number 
of studies have suggested that enforcing breaches strictly 
may be counterproductive because it may increase the 
offenders’ longer-term risks of re-offending and therefore 
may reduce community safety.

There is a range of disincentives to discourage offenders 
from breaching orders; however, the Council believes 
that (except for specialist orders such as the drug 
treatment order) there are not enough formal incentives 
to encourage compliance. 

The Council recommends that, in appropriate cases, 
the courts should have greater powers to reward good 
progress by varying an ICO or CBO or by terminating the 
order early. This incentive-based approach has now been 
adopted in a number of jurisdictions, including England 
and Wales, as well as New Zealand.

The Council suggests that the government should consider 
establishing a community corrections board. Among other 
things, such a board could respond to technical breaches 
of orders and apply administrative sanctions. A board may 
provide a way to resolve some of the current challenges 
in managing offender compliance.

The Council also recommends that the time in which an 
action for breach can be brought should be reduced. 
Currently, proceedings for breach of an order can be 
commenced up to 3 years after the breach occurs. This 
means that proceedings for breach can commence well 
after an order has expired. The Council considers that, 
if breach proceedings are to have value as a means 
of giving force to sentencing, they need to take place 
reasonably soon after the breach. Issues of unfairness 
may arise in situations where the breach occurs shortly 
before the order expires, but are even more likely if the 
breach proceedings are not commenced for another 3 
years. While we accept that there are currently significant 
delays in commencing breach proceedings, we believe 
that structural factors such as this should not compromise 
the underlying fairness of the system.

Deferred sentencing
Deferral of sentencing is not a sentencing order; rather, 
it is a power provided to the courts following a finding of 
guilt to adjourn the matter for a set period. 

The power to defer sentencing is currently subject to the 
following limitations:

it applies only in the Magistrates’ Court;• 

it applies only to offenders who are under 25 years • 
of age; and

the maximum period of deferral is 6 months.• 

The Council believes that extending the power to defer 
sentencing will give a larger group of offenders the 
opportunity to stabilise those factors in their lives that 
may have contributed to the offending behaviour and 
to demonstrate to the court that they are taking steps 
towards rehabilitation. In addition, particularly in relation 
to the County Court, the power to defer sentence may 
reduce delay by removing disincentives for defendants to 
plead guilty at an early stage (currently some defendants 
delay pleading guilty and seek adjournments in order to 
gain time to demonstrate rehabilitation). 

Accordingly, the Council recommends that deferal of 
sentencing be extended to the County Court, that it apply 
to offenders of any age and that the maximum period of 
deferral should be increased to 12 months.

Implementation and resourcing
The Council is conscious that the reforms it is proposing 
are significant and will require an injection of additional 
resources to support their implementation. Accordingly, 
the Council recommends that, if the reforms are adopted, 
they should not come into effect until the necessary 
resources have been secured and other measures have 
been put in place by the courts and Corrections Victoria 
to support their implementation. 

The success of the orders depends on them being 
targeted appropriately. This requires accurate pre-
sentence assessment. The Council recommends that 
additional resources should be provided to improve pre-
sentence assessments and to support the preparation of 
comprehensive pre-sentence reports. 
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All of the listed publications from the Suspended 
Sentences Review are available to download from the 
Sentencing Advisory Council website at:

www.sentencingcouncil.vic.gov.au

Suspended Sentences Information Paper • 

Suspended Sentences Discussion Paper • 

Suspended Sentences Discussion Paper • 
Summary

Suspended Sentences Interim Report • 

Suspended Sentences Final Report Part 1• 

Other recent publications of the Sentencing Advisory 
Council:

Provocation in Sentencing Research Paper 
This paper examines provocation in sentencing 
decisions in Victoria, interstate and internationally. 
The paper suggests an approach to considering 
provocation in sentencing.

Maximum Penalty for Negligently Causing 
Serious Injury Review
This review produced an information paper and 
report that considered the offence of negligently 
causing serious injury and related offences.

Victoria’s Prison Population: 2001 to 2006 
This paper examines trends in factors associated 
with Victoria’s rising prison population between 
2001 and 2006.

Community Sentences in Victoria: A 
Statistical Profile 
This report presents an analysis of community 
sentences imposed in Victorian courts and 
commenced in prison in the 2006–07 financial 
year. The two community sentences examined 
were intensive correction orders and community-
based orders.

Suspended Sentences in Victoria: A Statistical 
Profile 
This report presents an analysis of suspended 
sentences imposed in the Magistrates’ Court and 
higher courts from 2000–01 to 2006–07.

Homicide in Victoria: Offenders, Victims and 
Sentencing Statistical Report 
This report shows how sentencing outcomes for 
homicide vary on the basis of characteristics of 
the incident, the offender and the victim.

High-Risk Offenders: Post-Sentence 
Supervision and Detention Review 
This review produced an issues paper, a 
discussion and options paper, a research paper 
on the recidivism of sex offenders and a final 
report.

Sentence Indication and Specified Sentence 
Discounts Review 
This review produced a discussion paper and 
final report. Both of these papers have a separate 
summary paper.
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