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Background to this Reference 
The Sentencing Advisory Council was recently 
established by the Victorian Government under the 
Sentencing Act 1991 (the Act). The Council 
currently consists of 12 directors and is supported 
by a small secretariat. 
 

The functions of the Council under the Act include 
conducting research, providing statistical 
information on sentencing to members of the 
judiciary and other interested persons, gauging 
community views on sentencing, and providing 
advice to the Attorney-General on sentencing 
matters. The Council recently received its first 
reference from the Attorney-General to review the 
use of suspended sentences in Victoria, and 
provide advice on whether the operation of 
suspended sentences can be improved in any way. 

Purpose of this Paper 
 

This information paper provides background 
information on the nature of suspended sentences, 
how they are being used in Victoria, the main 
criticisms of them and some of the options for reform 
that could be considered.  
 
The paper contains a preliminary statistical analysis 
on the use of suspended sentences in Victoria 
drawn from data published recently by the Australian 
Bureau of Statistics (ABS), as well as supplementary 
and unpublished data provided by the ABS to the 
Council.1  The Council intends to provide a more 
detailed analysis of the use and operation of 
suspended sentences, drawing directly from de-
identified courts data, in its public discussion paper.  
The Council will be exploring issues such as the 
long term impact that suspended sentences have 
had on sentencing trends and the Victorian prisoner 
population, how suspended sentences are used for 
specific offences and breach rates.  

                     

1 The following analysis refers to 2003/04 Magistrates’ 
Court data and higher court data between 2001/02 and 
2003/04.  The analysis is restricted to this time frame 
due to data availability.   

The Next Step 
The Council will release a public discussion paper 
on suspended sentences in April 2005 and will call 
for submissions.  The Council will also undertake 
an extensive public consultation process.  The 
Council will take views expressed in submissions 
and at consultations into account in making its 
recommendations to the Attorney-General. 

What are Suspended Sentences? 
A suspended sentence involves the court: 
 

   Imposing a term of imprisonment on an 
offender; and 

  Ordering that all or part of the gaol term be 
held in suspense for a set period (‘the 
operational period’).  

If the offender commits another offence punishable 
by imprisonment during the operational period, 
then the court may order the offender to serve part 
or all of the original term of imprisonment. 
 

Under the Sentencing Act 1991 an order to 
suspend a sentence of imprisonment may only be 
considered where a term of imprisonment is first 
determined by the court to be appropriate.2 That is, 
a sentence of imprisonment is first imposed, and 
then an order is made suspending it.  
 

A suspended sentence under the legislation, 
whether wholly or partly suspended is taken to be a 
sentence of imprisonment.3 However, in the case 
of a wholly suspended sentence, the offender does 
not serve any time in prison and is permitted to 
remain in the community.4 

                     

2  s 27(3) Sentencing Act 1991.  

3  ss 27(5) and 27(8) Sentencing Act 1991. 

4  s 27(5) Sentencing Act 1991.                 
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How do Suspended Sentences Operate?  
 
 

Case Study 1—Wholly Suspended Sentence  
 

Offender A is convicted of two charges of trafficking 
in cannabis. A is sentenced to three months' 
imprisonment on each of the two counts, to be 
served concurrently (ie a total of 3 months), and an 
order is made wholly suspending the sentence for 
24 months. The offender is under sentence for 24 
months (the operational period) and risks 3 months 
in prison if he or she commits another offence 
during that time. Unless the order is breached, the 
offender will not serve any time in prison. 
 

 
 

Case Study 2—Partially Suspended Sentence  
 

Offender B is convicted of several offences, 
including recklessly causing serious injury and 
armed robbery. B is sentenced to 2 years in prison, 
with 20 months of that 2 year sentence suspended 
for a period of 2 years. B will spend 4 months in 
prison, and will then be released into the 
community where B risks having the 20 month term 
of imprisonment restored if he or she commits an 
offence during the 2 year period.  
 

 

Suspended Sentences in Australia 
The power to order that a term of imprisonment be 
suspended exists in every jurisdiction in Australia. 
Differences exist between how the power operates 
in those jurisdictions, including: 
 

 the length of the gaol term that is able to be 
suspended; 

 the operational period; 

 the options available to a court on breach; 

 whether conditions attach to the order to 
suspend; and 

 whether the sentence of imprisonment can 
be partially and/or wholly suspended.  

Suspended Sentences in Victoria 
Has Victoria always had suspended sentences? 
No. Suspended sentences were previously available 
in the 1915 Crimes Act, and the 1928 Act, but were 
excluded from the 1958 Crimes Act. Suspended 
sentences were reintroduced in Victoria in 1986.  

 

 

 

Sentencing Act 1991  
Under the current Sentencing Act 1991 suspended  
sentences: 
 

 may be wholly, or partially suspended;5  

 may be used where the period of 
imprisonment imposed does not exceed 3 
years (in the Supreme or County Courts) 
and 2 years (in the Magistrates’ Court);6  

 can be suspended for the same length as 
the imprisonment term, or another period 
specified by the court (not exceeding 3 
years, or 2 years in the case of the 
Magistrates’ Court).7  

Breach of Orders 
An offender who breaches a suspended sentence 
order by committing another offence punishable by 
imprisonment during the operational period is guilty 
of a separate offence under the Act.8 Breach 
proceedings may be commenced within 3 years of 
the date of the subsequent offence.  
 

Amendments in 1997 restricted the options open to 
the court when dealing with an offender who has 
breached his or her suspended sentence. The 
court may impose a fine of up to $1,022.509 and 
must order the offender to serve all or part of the 
original gaol term ‘unless it is of the opinion that it 
would be unjust to do so in view of any exceptional 
circumstances’. Other orders which the court can 
make include extending the operational period (of a 
wholly suspended sentence) for up to 12 months, 
or making no order with respect to the suspended 
sentence.10 

If the court decides not to restore all or part of the 
gaol term, it must state in writing its reasons.11 Any 
restored gaol term must be served cumulatively on 
any other term of imprisonment previously imposed 
on the offender unless the court otherwise orders.12 

                     

5  s 27(1) Sentencing Act 1991. 

6  s 27(2) Sentencing Act 1991. 

7  s 27(3) Sentencing Act 1991. 

8  s 31(1) Sentencing Act 1991. 
9  This is a Level 10 fine which is equal to 10 penalty units 

(s 109(2) Sentencing Act 1991). The value of a penalty 
unit as fixed by the Treasurer in accordance with  
s 11(1)(b) of the Monetary Units Act 2004, for the 
financial year commencing 1 July 2004 is $102.25: 
Victorian Government Gazette 17 June 2004, 1683.  

10  s 31 (5) Sentencing Act 1991. 

11  s 31(5B) Sentencing Act 1991. 

12  s 31(6) Sentencing Act 1991. 
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General Principles Guiding Sentencing 
in Victoria  
A court must not impose a sentence that is more 
severe than that which is necessary to achieve the 
purpose or purposes for which the sentence is 
imposed.13 For example, a court must not impose a 
gaol term if a non-custodial sentence would fulfil 
the purpose for which the sentence is imposed. 
This is called the principle of parsimony. 
 

Other principles which guide the Victorian courts 
when sentencing offenders, as set out in section 5 
of the Sentencing Act 1991, are: 

 Just punishment—to punish the offender 
to an extent and in a manner which is just 
in all of the circumstances;  

 Specific and general deterrence—to 
deter the offender or other persons from 
committing offences of the same or a 
similar character;  

 Rehabilitation—to establish conditions 
within which it is considered by the court 
that the rehabilitation of the offender may 
be facilitated;  

 Denunciation—to manifest the 
denunciation by the court of the type of 
conduct in which the offender engaged;  

 Community protection—to protect the 
community from the offender; or 

 a combination of two or more of those 
purposes.14 

In the case of juvenile offenders sentenced under 
the Children and Young Persons Act 1989, the 
emphasis is on rehabilitation.15 
 

While some of these sentencing principles have a 
backward-looking focus (eg just punishment and 
denunciation), others, such as rehabilitation, 
deterrence and community protection, are forward-
looking. This reflects two different philosophies on 
the principal purposes of punishment: the ‘just 
deserts’ perspective and the utilitarian perspective. 
Supporters of the ‘just deserts’ approach (also 
commonly referred to as retributivism or 
non-consequentialism) emphasise the need for 
punishment to be proportionate to the crime and 
the culpability of the offender. In comparison, those 
who favour utilitarian or consequentialist 
justifications for punishment tend to focus on 
practical future outcomes, such as the protection of 

                     

13  s 5(3) Sentencing Act 1991. 

14  s 5(1) Sentencing Act 1991.  

15  For a list of factors that the court must take into account 
in sentencing a young offender under the Act, see s 139 
Children and Young Person’s Act 1989. 

the community (for example, through the 
incapacitation of the offender), prevention of crime, 
reparation and rehabilitation.  
 

One of the challenges for a sentencer in deciding 
on the appropriate sentence in an individual case is 
to determine which of these sentencing principles 
should be taken into account, and what weight they 
should be given.  
 

Under the Act in sentencing an offender a court 
must also have regard to— 
 

 the maximum penalty prescribed for the 
offence; 

 current sentencing practices; 

 the nature and gravity of the offence; 
 the offender's culpability and degree of 

responsibility for the offence; 

 the personal circumstances of any 
victim of the offence; 

 any injury, loss or damage resulting 
directly from the offence; 

 whether the offender pleaded guilty to 
the offence and, if so, the stage in the 
proceedings at which the offender did so or 
indicated an intention to do so; 

 the offender's previous character; and 

 the presence of any aggravating or 
mitigating factor concerning the offender 
or of any other relevant circumstances.16 

What Principles Guide the Court in 
Setting a Suspended Sentence? 
The suspended sentence was originally intended to 
avoid the negative effects of a short prison 
sentence on a person with good prospects for 
rehabilitation.17 In countries such as Australia, 
suspended sentences also appear to have been 
introduced on the assumption they were more 
effective in deterring the offender from committing 
further offences than other non-custodial options.18 

 

The purposes of suspended sentences are broadly: 
 

to convey the seriousness of the offence and the 
consequences of re-offending to the offender, while 
also providing him or her with an opportunity to 
avoid the consequences by displaying good 
behaviour and by not repeating the relevant breach 
of the law or any similar breach of the law.19 

                     

16  s 5(2) Sentencing Act 1991.  

17  M Ancel, Suspended Sentence (1971) as cited in Kate 
Warner, Sentencing in Tasmania (2nd edn) (2002) 227. 

18  A E Bottoms, ‘The Suspended Sentence in England 
1967–1978’ (1981) 21 British Journal of Criminology 1. 

19  R v Laws (2000) 116 A Crim R 70, 79, Wood J. 
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The suspended sentence allows denunciation of 
the offender’s conduct to first take place through 
the formal imposition of the prison sentence. 
Factors such as the offender’s prospects for 
rehabilitation may then come into play in deciding 
whether an order should be made to suspend the 
term of imprisonment. An order to suspend is 
therefore often used where the court determines 
that a sentence of imprisonment is appropriate 
based on the nature of the offence and the 
circumstances, but decides it would be 
inappropriate to send the offender (often a first-time 
offender) to prison.20  
 

The leading Australian case on suspended 
sentences is the High Court decision in R v 
Dinsdale.21 The High Court, considering an appeal 
on the Western Australian suspended sentence 
provisions, advocated a two step process for a 
court in applying a suspended sentence. The judge 
should first decide on the appropriate sentence to 
be imposed. Having decided that this is a gaol 
term, of a particular length, the judge can then 
make an order to suspend the gaol term for a set 
period of time.  
 

The High Court also found that rehabilitation is not 
the only factor that should be taken into account, 
but that all matters relevant to the circumstances of 
the offence (including the objective gravity) as well 
as those personal to the offender should be taken 
into consideration. 

Sentencing Options in Victoria 
Suspended sentences are just one of several 
sentencing orders available to Victorian courts 
under the Sentencing Act 1991. Some of the 
commonly used sentencing orders are listed in 
Table 1.  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                     

20  R v Kruger (1977) 17 SASR 214, 221–2; Davies v 
Deverell (1992) 1 Tas R 214. 

21  R v Dinsdale (2000) 202 CLR 321. 

Table 1: Sentencing Orders in Victoria22 
 

Disposition Description 

Imprisonment  Custodial term set is subject to the maximum 
penalty for the offence. The accused must 
first be convicted of an offence. 
• Indefinite custody where the offender is 
deemed a danger to society (is reviewed by 
the court after a set period) 
• Cumulative prison terms for serious 
offences* 
• If the offender is under 21 but at least 17, 
they may be ordered to be detained in a 
Youth Training Centre 

Combined Custody 
and Treatment Order 

Combination of prison term followed by 
supervised drug rehabilitation treatment 
while living in the community. The accused 
must first be convicted of an offence. 

Drug Treatment 
Order 
[Drug Court Division 
of the Magistrates’ 
Court only—Pilot 
Program] 

A two part order consisting of: (1) a 
treatment and supervision part and (2) a 
custodial part. The order can only be made 
by the Drug Court and the accused must first 
be convicted of an offence. The offender 
must consent and comply with a number of 
mandatory core conditions, including 
reporting to a community corrections centre 
and participating in treatment. 

Home Detention 
Order 

Prison sentence served by way of home 
detention. The offender must consent and 
agree to comply with requirements of any 
conditions imposed. The accused must first 
be convicted of an offence 

Intensive Correction 
Order  

Prison sentence served in the community, 
combining strictly supervised treatment, 
education and unpaid work. The accused 
must first be convicted of an offence. 

Suspended 
sentence   

Prison term which is suspended as a ‘last 
chance’, subject to conditions to be of good 
behaviour (ie. not re-offend). The accused 
must first be convicted of an offence. 

Youth Training 
Centre and Youth 
Residential Centre 
Orders 
 

A sentence requiring a young offender (< 21 
yrs) to be detained in a Youth Training 
Centre (if 15yrs or >) or Youth Residential 
Centre (if < 15yrs). Maximum term is 3 yrs 
(Supreme or County Court) or 2 yrs 
(Magistrates’ Court). [Note: there is no power 
to suspend these orders]  

Community Based 
Order   

Supervised non-custodial sentence, with or 
without a conviction, with conditions 
combining treatment and work undertaken in 
the community. 

Fine   Monetary penalty (can be in addition to or 
instead of another order and with or without 
a conviction). 

Undertaking Release (unsupervised) with or without 
conviction on conditions relating to good 
behaviour, proceedings adjourned for up to 5 yrs. 

Dismiss/Discharge  Release into the community following 
charges being dismissed, or following 
conviction. 

 

*The court must apply cumulative prison terms to recidivist offenders 
found guilty of serious offences (arson, drug, violent and sexual 
offences), unless it considers it inappropriate to do so. In these 
cases, the principal purpose of imposing the sentence must be the 
protection of the community.  
                     

22  Adapted from Department of Justice (2001) Sentencing 
in Victoria. 
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The Magistrates’ Court also has the power to defer 
sentencing a young offender aged 17 or over, but 
under 25 years,23 and adjourn the proceedings for 
up to six months to enable the offender to 
demonstrate their rehabilitation. Orders in addition 
to sentence which may be made under the Act 
include restitution orders, compensation orders, 
and the cancellation or suspension of a driver’s 
licence. 
 

A different range of sentencing orders apply in the 
case of juvenile offenders sentenced in the 
Children’s Court under the Children and Young 
Persons Act 1989. Suspended sentences are not 
available under this legislation.  

Where do Suspended Sentences Fit in 
the Sentencing Hierarchy? 
In the current hierarchy of sentencing options in 
Victoria, suspended sentences fall between other 
custodial sanctions, such as imprisonment, a 
combined custody and treatment order, a drug 
treatment order, a home detention order and an 
intensive correction order, and non-custodial 
orders, such as community-based orders.  

How Common are Suspended 
Sentences in Victoria? 
Following their re-introduction in 1986, suspended 
sentences have emerged as a relatively common 
sentencing option in the Victorian criminal justice 
system.  In 2003/04, 5,417 gaol terms were 
suspended by Victorian criminal courts.  This 
represents 7% of all defendants proven guilty in 
Victoria (either by a guilty plea or guilty verdict) (refer 
Table 2). This compares with New South Wales 
where suspended sentences account for around 4% 
of penalties handed down by all New South Wales  
courts,24 and New Zealand where prior to their 
abolition, the proportion of suspended sentences was 
between 3% and 4%.25  

 
 

                     

23  The age limit for an order made to defer sentencing 
under s 83A of the Sentencing Act 1991 will be lifted to 
18 years once amendments made under the Children 
and Young Persons (Age Jurisdiction) Act 2004 come 
into effect (1 July 2005, or a day to be proclaimed—
whichever is the sooner). The Children’s Court will then 
have jurisdiction over offenders aged under 18 years.  

24  Judicial Commission of New South Wales, ‘Suspended 
Sentences in New South Wales’, Sentencing Trends 
and Issues, No 29 (2003). 

25  New Zealand Ministry of Justice, ‘Chapter 8—Use of 
Suspended Prison Sentences in 1997’, Conviction and 
Sentencing of Offenders in New Zealand 1988 – 1997 (1998). 

Table 2: Victorian Criminal Courts—Defendants Proven Guilty 
by Sentence Type 2003/0426 

Sentence type27 Number Percentage 

Custody in Corrections 5,721 7% 

Custody in Community 1,307 2% 

Fully Suspended Sentence 5,417 7% 

Non-custodial orders  
(includes monetary orders) 64,488 83% 

Sentence Unknown 679 1% 

Defendants Proven Guilty 77,612 100% 
 

Refer to footnote 27 for a description of sentence type classifications 
used for the following analysis and employed by the ABS.     

Suspended sentences are relatively more common 
in Victoria’s higher courts (refer Figure 1 and 2). 
This is because suspended sentences are intended 
as an alternative to custodial penalties and the 
higher courts deal with more serious crimes 
punishable by higher maximum penalties.  

In 2003/04, fully suspended sentences were the 
third most common sentence handed down by the 
Victorian Magistrates’ Court and the second most 
common sentence in the Victorian higher courts 
(refer Figure 1 and 2).  Approximately 6% or 4,897 
defendants proven guilty in the Magistrates’ Court 
received a fully suspended term of imprisonment. 
 

 

 

                     

26  ABS, Criminal Courts Australia 2003-04 (cat. no. 
4513.0) Table 1; Unpublished data, ABS Criminal 
Courts Australia 2003–04 (cat. no. 4513.0). 

27  A complete glossary of sentence types is provided by 
the ABS as part of the Criminal Courts Australia 
publication—ABS Criminal Courts Australia 2003–04 
(cat. no. 4513.0), 57–64. 

 Custody in Corrections: Custody in a correctional 
institution is an order requiring a person to be detained 
within a facility built especially for the prupose of 
incarceration. Includes life and indeterminate 
imprisonment, imprisonment with determined terms and 
periodic detention.    

Custody in Community: An order requiring a person to 
have restricted liberty for a specified time while living 
within the community. Includes intensive correction 
orders, home detemintion and other custody in the 
community. 

Fully suspended sentence: A custodial order which 
provides that all of the sentence not be served, subject 
to the person being of good behaviour for the length of 
the order. 

Non-custodial orders: Sentences imposed on an 
offender that do no involve being held in custody. 
Includes community supervision or work orders, 
monetary orders and other non-custodial orders. 

 
 



 

March 2005 - 6 - 

Figure 1: Victorian Magistrates’ Court—Defendants Proven 
Guilty by Sentence Type 2003/0428 
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In the higher courts in 2003/04, 23% or 520 
defendants had their imprisonment term fully 
suspended (refer Figure 2). This compares with 
14% of all defendants proven guilty in New South 
Wales higher courts, and a national average of 
18% across all state and territory higher criminal 
courts.29   
Figure 2: Victorian Higher Courts—Defendants Proven Guilty 
by Sentence Type 2003/0430 
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Across all states and territories in 2003/04, 
Victorian higher courts suspended the third highest 
proportion of imprisonment terms, with South 
Australia suspending the highest proportion (38% 
or 231 imprisonment terms) and Tasmania 
suspending the second highest (25% or 94 
imprisonment terms) (refer Table 3).      

 

                     

28  Unpublished data, ABS Criminal Courts Australia 2003–
04 (cat. no. 4513.0); Data Cubes, ABS website, ABS 
Criminal Courts Australia 2003–04 (cat.4513.0). 

29  Data Cubes, ABS website, ABS Criminal Courts 
Australia 2003–04 (cat.4513.0); Unpublished data, ABS 
Criminal Courts Australia 2003–04 (cat. no. 4513.0). 

30  Ibid. 

Table 3: Higher Courts All States/Territories—Proportion of 
Defendants that Received a Fully Suspended Sentence 
2003/0431 

State/Territory Imprisonment 
terms suspended

Defendants proven 
guilty

Proportion of guilty 
defendants that recive 

a fully suspended 
sentence

SA 231                       613                         38%
Tas 94                         382                         25%
Vic 520                       2,243                      23%
ACT 12                         71                           17%
QLD 867                       5,306                      16%
WA 310                       2,230                      14%
NSW 392                       2,878                      14%
NT 17                         198                         9%
Australia 2,443                    13,921                    18% 

Between 2001/02 and 2003/04, fully suspended 
sentences have increasingly been handed down to 
defendants proven guilty in the Victorian higher courts 
(refer Figure 3).  Over this period in the Victorian 
higher courts, there was a 53% increase in the 
number of guilty defendants receiving a fully 
suspended sentence (up from 340 to 520), 
whereas the overall number of defendants proven 
guilty increased by a lesser 28% (up from 1,754 to 
2,242).32 Therefore, the recent growth in 
suspended sentences handed down in Victorian 
higher courts has only partially been driven by 
growth in the number of defendants proven guilty.   

At the national level between 2001/02 and 2003/04, 
there was a 1% increase in the number of 
suspended sentences across all state and territory 
higher criminal courts, whereas the number of 
defendants proven guilty in all states and territory 
higher courts  decreased by 1% (from 14,073 to 
13,950).33   

In 2003/04, the proportion of defendants proven guilty 
that attracted a fully suspended sentence was higher 
in Victoria compared to the national level.  In 
2003/04, 23% of defendants proven guilty in 
Victorian higher courts were sentenced to a 
suspended sentence, compared to 18% of all 
defendants proven guilty nationally.34 

Between 2001/02 and 2003/04, the proportion of 
defendants proven guilty that attracted a 
suspended sentence in Victorian higher courts 

                     

31  Ibid. 

32  Unpublished data, ABS Criminal Courts Australia 2003–
04 (cat. no. 4513.0); ABS Criminal Courts Australia 
2003–04 (cat. no. 4513.0) Table 14. 

33  Ibid. 

34  Data Cubes, ABS website, ABS Criminal Courts 
Australia 2003–04 (cat.4513.0). 
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increased from 19% to 23%, compared to an 
increase from 17% to 18% nationally35.   

The Council will be exploring the long term trends in 
suspended sentence usage, as well as the causes of 
the growth in their use in Victoria, in the public 
discussion paper. 

Between 2001/02 and 2003/04, Victorian higher 
courts suspended a greater proportion of 
imprisonment terms and a lower proportion of 
defendants were sentenced to custody in corrections.  
This suggests that suspended sentences imposed by 
the Victorian higher courts diverted from custody 
defendants who would otherwise been imprisoned in 
this period (refer Figure 3).   

 
Figure 3: Victorian Higher Courts—Defendants Proven Guilty 
by Sentence Type 2001/02–2003/0436 
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Between 2001/02 and 2003/04, the proportion of 
defendants proven guilty and sentenced to custody in 
corrections fell by 5 percentage points.  Over the 
same period, the proportion of defendants proven 
guilty and sentenced to a fully suspended sentence 
increased by 4 percentage points, and those 
sentenced to custody in the community increased by 
1 percentage point.  Non-custodial orders remained 
consistent at 16% over this period.   

What Offence Divisions Attract 
Suspended Sentences? 
The types of offences that commonly attract a 
suspended sentence will vary depending on the 
court and offences dealt with by that court (refer 
Tables 4 and 5).  
 
 

                     

35  Supplementary Information, ABS Criminal Courts 
Australia 2003–04 (cat.4513.0). 

36  Data Cubes, ABS website, ABS Criminal Courts 
Australia 2003-04 (cat.4513.0); Unpublished data, ABS 
Criminal Courts Australia 2003–04 (cat. no. 4513.0). 

Table 4:  Victorian Higher Courts—Imprisonment Terms 
Suspended by ASOC division 2003/0437 

ASOC Division Number Proportion

Acts intended to cause injury 129                 25%

Illicit drug offences 95                   18%

Robbery, extortion and related offences 62                   12%

Deception and related offences 55                   11%

Theft and related offences 46                   9%

Sexual assault and related offences 42                   8%

Property damage and environmental pollution 24                   5%

Unlawful entry with intent/burglary, break and enter 22                   4%

Offences against justice procedures, government security 
and government operations 17                   3%

Homicide and related offences 8                     2%

Public order offences 7                     1%

Abduction and related offences 5                     1%

Dangerous or negligent acts endangering persons 4                     1%

Weapons and explosives offences 4                     1%

Road traffic and motor vehicle regulatory offences -                  0%

Miscellaneous offences -                  0%

All offence categories 520                 100%  
 
Table 5: Victorian Magistrates’ Court— Imprisonment Terms 
Suspended by ASOC division 2003/0438 

ASOC Division Number Proportion

Road traffic and motor vehicle regulatory offences 1,624              33%

Theft and related offences 1,104              23%

Illicit drug offences 433                 9%

Unlawful entry with intent/burglary, break and enter 376                 8%

Acts intended to cause injury 358                 7%
Offences against justice procedures, government security 
and government operations 177                 4%

Deception and related offences 160                 3%

Dangerous or negligent acts endangering persons 142                 3%

Public order offences 141                 3%

Miscellaneous offences 112                 2%

Property damage and environmental pollution 102                 2%

Weapons and explosives offences 65                   1%

Sexual assault and related offences 45                   1%

Robbery, extortion and related offences 37                   1%

Homicide and related offences 2                     0%

Abduction and related offences 1                     0%

All offence categories 4,897              100%  
 

                     

37  Unpublished data, ABS Criminal Courts Australia 2003–
04 (cat. no. 4513.0). 

38  Ibid. 
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Higher Courts 

In 2003/04, Victorian higher courts wholly 
suspended 520 gaol terms (refer Table 4). More 
gaol terms were suspended for defendants proven 
guilty of ‘acts intended to cause injury’ than any 
other offence division—one in four gaol terms 
suspended by the higher courts related to ‘acts 
intended to cause injury’ (25% or 129 defendants) 
(refer Figure 4).   
 

Figure 4: Victorian Higher Courts—Imprisonment Terms 
Suspended by ASOC Division 2003/0439 
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Approximately 95 defendants proven guilty of ‘illicit 
drug offences’ had their gaol term suspended (refer 
Table 4, Figure 4). This was the second most 
common group to receive a fully suspended term of 
imprisonment, representing 18% of all suspended 
gaol terms handed down by the higher courts in 
2003/04.   

Between 2001/02 and 2003/04, six offence divisions 
have consistently accounted for more than 75% of 
all suspended sentences handed down by the 
higher courts.40 These offence divisions are: ‘acts 
intended to cause injury’; ‘illicit drug offences’; 
‘robbery, extortion and related offences’; ‘deception 
and related offences’; ‘theft and related offences’; 
and ‘sexual assault and related offences’.   
 
 
 
 

                     

39  Data Cubes, ABS website, ABS Criminal Courts 
Australia 2003–04 (cat.4513.0). 

40  Supplementary information, ABS Criminal Courts 
Australia 2003–04 (cat.4513.0). 

Figure 5: Victorian Higher Courts—Most Common Offence 
Divisions Accounting for Gaol Terms Suspended 2001/02– 
2003/0441  
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The most notable changes in suspended sentences 
handed down by the higher courts between 2001/02 
and 2003/04 for the top six offence divisions related to 
defendants guilty of ‘theft and related offences’ and 
‘illicit drug offences’ (refer Figure 5).   

The proportion of all suspended sentences that were 
handed down to defendants proven guilty of ‘theft and 
related offences’ has exhibited a strong increasing 
trend—up from 4% to 9% of all fully suspended 
sentences. Similarly, the proportion of all suspended 
sentences that were handed down to defendants 
proven guilty of ‘illicit drug offences’ increased 
between 2001/02 and 2003/04—up from 15% to 18% 
of all fully suspended sentences.   

The proportion of all fully suspended sentences that 
were handed down to defendants proven guilty of 
‘acts intended to cause injury’ increased slightly over 
the past three years, from 24% to 25% (refer Figure 
5). In contrast, the proportion of fully suspended 
sentences handed down for ‘sexual assault and 
related offences’, ‘deception and related offences’ as 
well as ‘robbery, extortion and related offences’ 
exhibited a slight decline between 2001/02 and 
2003/04.   

Magistrates’ Court 

In 2003/04 the Magistrates’ Court fully suspended 
4,897 gaol terms (refer Table 5).  More gaol terms 
were suspended for defendants proven guilty of ‘road 
traffic and motor vehicle regulatory offences’ than any 
other offence division—one in three gaol terms 
suspended by the Magistrates’ Court related to ‘road 
traffic and motor vehicle regulatory offences’ (33% or 
1,624 defendants) (refer Figure 6).   

Defendants proven guilty of ‘theft and related 
offences’ were the second most likely to receive a 
fully suspended gaol term, representing 23% (or 
1,104 defendants) of all gaol terms suspended by the 
Magistrates’ Court (refer Figure 6).   

                     

41  Data Cubes, ABS website, ABS Criminal Courts 
Australia 2003-04 (cat.4513.0). 
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Figure 6: Victorian Magistrates’ Court—Imprisonment Terms 
Suspended by ASOC Division 2003/0442 
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In 2003/04, five offence divisions accounted for 80% 
of all gaol terms suspended by the Magistrates’ 
Court.43 These were: ‘road traffic and motor vehicle 
regulatory offences’; ‘theft and related offences’; ‘illicit 
drug offences’; ’unlawful entry with intent/burglary’; 
‘break and enter’; and ‘acts intended to cause injury’.   

Are Men or Women More Likely to 
Receive a Suspended Sentence, and for 
Which Offence Divisions?44 
The majority of imprisonment terms suspended by 
the higher courts related to male defendants (refer 
Figure 7).     

In the higher courts in 2003/04, 83% (432) of fully 
suspended gaol terms related to male defendants, 
while 87% of all defendants proven guilty were male 
(refer Figure 8). Men are therefore slightly 
underrepresented as defendants receiving a fully 
suspended term of imprisonment in Victorian higher 
courts.   

Compared to the national average of 84% of all 
imprisonment terms suspended by higher courts 
relating to male defendants, men are slightly less 
likely to receive a fully suspended imprisonment 
terms in the Victorian higher courts.  

 

 

                     

42  Unpublished data, ABS Criminal Courts Australia 2003–
04 (cat. no. 4513.0). 

43  Ibid. 
44  This analysis is restricted to the higher courts due to 

limited data availability for the Magistrates’ Court.   

Figure 7: Victorian Higher Courts—Imprisonment Terms 
Suspended by ASOC Division and Defendant Gender 2003/0445 
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Male Female  
Men are overrepresented as defendants receiving a 
fully suspended sentence for ‘sexual assault and 
related offences’, as well as ‘deception and related 
offences’ (refer Figure 8). For these offences the 
proportion of men receiving a suspended sentence 
is greater than the proportion of men found guilty of 
that offence.     

In contrast, there are several offences for which men 
are underrepresented as defendants receiving a fully 
suspended sentence. These include: ‘acts intended 
to cause injury’; ‘homicide and related offences’; 
‘illicit drug offences’; ‘public order offences’; and 
‘unlawful entry with intent/burglary, break and enter’. 
For these offences men account for a lower 
proportion of suspended sentences handed down 
than for all defendants proven guilty (refer Figure 8).   

All suspended imprisonment terms handed down by 
the higher courts for ‘sexual assault and related 
offences’, ‘dangerous or negligent acts endangering 
persons’, ‘abduction and related offences’, and 
‘weapons and explosives offences’ related to male 
defendants (refer Figure 8) because no female 
defendants were found guilty of these offences.   
 
 
 
 
 
 
 
 
 

                     

45  Data Cubes, ABS website, ABS Criminal Courts 
Australia 2003-04 (cat.4513.0).  
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Figure 8: Victorian Higher Courts—Male Defendants Proven 
Guilty Compared to Male Defendants Receiving a Fully 
Suspended Sentence by ASOC Division 2003/0446 
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Female defendants accounted for 17% of all 
imprisonment terms suspended by the higher courts 
in 2003/04, while only 12% of defendants proven 
guilty were female (refer Figure 9). Therefore, women 
are slightly overrepresented in Victorian higher courts 
as defendants that receive a fully suspended 
sentence.  

Women are overrepresented as defendants receiving 
a suspended sentence for several offence divisions 
(refer Figure 9). These include: ‘unlawful entry with 
intent/burglary’; ‘break and enter’; ‘robbery, extortion 
and related offences’; ‘public order offences’; ‘illicit 
drug offences’; ‘homicide and related offences’; and 
‘acts intended to cause injury’. For all of these 
offence categories, women account for a greater 
proportion of all suspended sentences handed down 
than all defendants proven guilty (refer Figure 9).     

 

The most significant overrepresentation of women as 
defendants receiving a suspended sentence related 
to ‘public order offences’ and ‘homicide and related 
offences’. Female defendants accounted for almost 
half (43%) of all suspended imprisonment terms 
handed down for ‘public order offences’ in the higher 
courts.  However, women accounted for only 11% of 
defendants proven guilty of this offence.   

Similarly, women accounted for 38% of all suspended 
imprisonment terms handed down for ‘homicide and 
related offences’, while women accounted for only 
11% of all defendants proven guilty of these offences.     

                     

46  Ibid.  

Figure 9: Victorian Higher Courts—Female Defendants Proven 
Guilty Compared to Female Defendants Receiving a Fully 
Suspended Sentence by ASOC Division 2003/0447 
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How Long are the Prison Terms that the 
Courts Suspend? 
In the Magistrates’ court, gaol terms of up to 2 years 
in length can be suspended, whereas the higher 
courts may suspend prison terms of up to 3 years in 
length. The Council is currently researching the 
length of imprisonment terms that are fully and 
partially suspended by Victorian criminal courts and 
will report its findings in its discussion paper on 
suspended sentences.   

Suspension lengths, Breach Rates and 
Penalties for Breach 
The length of time for which a prison term can be 
suspended (the operational period) also differs 
between the courts: the higher courts may order 
operational periods of up to 3 years, whereas the 
Magistrates’ court is confined to periods of up to 2 
years. If the offender commits an imprisonable 
offence during the operational period, he or she 
has breached the suspended sentence and risks 
having to serve the original gaol term.  

 

 

 

 

 

 

                     

47  Ibid.  
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One of the factors which affects offender breach 
rates is the length of the operational period set by 
the court. The Council will be investigating trends in 
breach rates for suspended sentences and lengths 
of operational periods, and will examine the 
relationship between those trends. The Council will 
also look into the penalty outcomes for defendants 
who are found to have breached a suspended 
sentence.  

Criticisms of Suspended Sentences 
Suspended Sentences ‘Let Offenders Off’ 
 

While judicial officers may regard suspended 
sentences as a significant penalty, as the recent 
Victorian Sentencing Review found, ‘in the public 
mind the offender awarded such a sentence is 
regarded as ‘getting off’, ‘walking free’, or as having 
received a slap on the wrist’.48  
 

The disjuncture between public perceptions and 
judicial officers’ views on the severity of suspended 
sentences has been confirmed by a South 
Australian study which found that victims of crime 
ranked suspended sentences as the least severe 
community-based sanction, compared with judicial 
officers who ranked them as the next most severe 
after home detention.49 Other research suggests 
that offenders also view a suspended sentence as 
less punitive than probation or some form of 
financial penalty. 50  

Offenders who have their terms of imprisonment 
suspended have a conviction recorded against 
their name and face having the suspended prison 
term reinstated if they commit another offence. 
However, in contrast to orders such as community-
based orders, no conditions apply to a person 
under a suspended sentence. Therefore while a 
suspended sentence is intended to be a harsher 
punishment than a community-based order, many 
in the community may understandably question 
whether suspended sentences are really less 
punitive. 

Suspended Sentences Violate the Proportionality 
Principle 
A related criticism is that suspended sentences 
violate the principle that punishment should be 
proportional to the gravity of the offence and the 
degree of responsibility of an offender. Under the 

                     

48  Arie Freiberg, Pathways to Justice: Sentencing Review 
2001: Discussion Paper (2001) 59. 

49  Jenny Pearson and Associates Pty Ltd, Review of 
Community Based Offender Programs: Final Report 
(1999) 40.  

50  L Sebba and G Nathan, ‘Further Explorations in the 
Scaling of Penalties’ (1984) 24 British Journal of 
Criminology 221, 231. 

two step process advocated by the High Court in R v 
Dinsdale, 51 a judicial officer must first decide on the 
appropriate sentence to be imposed. Having decided 
that this is a term of imprisonment of a particular 
length, he or she can then make an order to suspend.  
 

By determining the offender should serve his or her 
sentence in the community and be subject to no 
controls other than a requirement not to commit 
another offence punishable by imprisonment, the 
punishment imposed may be seen as no longer 
proportional—that is, too lenient.52 While the courts 
have suggested that a suspended sentence should 
not be seen as ‘a mere exercise in leniency’, 53 the 
Victorian Court of Appeal has acknowledged that: 
 

Nevertheless, there is a very substantial difference 
between a sentence of imprisonment for a given term 
and a sentence of imprisonment for that term which is 
wholly or largely suspended. 54  

 

Historically the aim of the suspended sentence was 
to prevent criminal behaviour, and allow for the 
rehabilitation of the offender, rather than to make 
the punishment fit the gravity of the offence.55 The 
High Court has now recognised that a range of 
considerations, including the gravity of the offence, 
should also be taken into account when the court 
decides whether the sentence of imprisonment 
should be suspended.56 

Suspended sentences are Inappropriate for 
Some Offences 
Even those who might support the use of 
suspended sentences in some cases might 
question whether they should be available for 
certain types of crime. Recent concerns have been 
raised in Victoria about the use of suspended 
sentences in the case of sexual offences.57 In these 

                     

51  (2000) 202 CLR 321. 

52  This raises the issue of suspended sentences unfairly 
benefiting some offenders as it can be argued this 
results in excessively lenient sentences for those found 
unlikely to re-offend, and excessively punitive sentences 
for those more likely to offend: A E Bottoms, ‘The 
Suspended Sentence in England’ (1981) 21 British 
Journal of Criminology 1 at 17 as cited in Warner 
(2002), above n 17, para 9.215.  

53  R v Davey (1980) 2 A Crim R 254, 262. 

54  R v Pulham [2000] VSCA 17 (Unreported, 25 February 
2000, Winneke P, Batt JA and Hampel AJA), para 4, 
Batt JA. 

55  Mirko Bagaric, ‘Suspended Sentences and Preventative 
Sentences’ (1999) vol 22(2) University of New South 
Wales Law Journal 535, 539. 

56  R v Dinsdale (2000) 202 CLR 321. 

57  Several articles have been published recently in The 
Herald Sun and The Age in response to an 
unsuccessful appeal to the Victorian Court of Appeal 
against a suspended sentence handed down to an 
offender who pleaded guilty to two counts of rape, 
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circumstances, it might be argued, the need for 
denunciation or deterrence is so particularly 
pressing that incarceration is the only suitable way 
in which to express society's condemnation of the 
offender's conduct and/or to deter similar conduct in 
the future. Other aims, such as rehabilitation of the 
offender, some people might suggest, should be 
secondary in these circumstances. 

Suspended Sentences are Paradoxical  
To make an order that a sentence of imprisonment 
should be suspended, firstly the court must be 
satisfied that a term of imprisonment is the only 
appropriate sanction to apply in the circumstances,58 
and secondly, due to the particular circumstances of 
the case, must decide that the offender should serve 
their sentence in the community.59  
 

The same factors that are taken into consideration in 
determining whether a term of imprisonment should 
be suspended—such as the offender’s previous 
good character, employment status and the 
likelihood of rehabilitation—are taken into account in 
determining whether a term of imprisonment should 
be imposed at all.60 This process of reasoning, it has 
been argued, is flawed. It has further been 
suggested it leads to unfairness as mitigating factors 
are given a ‘double effect’, which tends to benefit 
white collar and middle-class offenders.61  

Suspended Sentences Cause Net-Widening and 
Sentence Inflation 
In theory, the use of suspended sentences should 
divert offenders from prison. This is because a 
suspended sentence should be imposed only where 
a sentence of imprisonment is appropriate taking 
into account the offence and the circumstances of 

                                 

indecent assault and aggravated burglary (DPP v Sims 
[2004] VSCA 129 (Unreported, Batt, Vincent and Eames 
JJA, 23 July 2004)) and a suspended sentence handed 
down to a teacher, Karen Ellis, who pleaded guilty in the 
County Court to six counts of sexual penetration of a 
child under 16 (a 15-year-old student) (Unreported, 
County Court of Victoria, Smallwood J, 10 November 
2004). 

58  See s 27(3) Sentencing Act 1991 (Vic). 

59  Julian V Roberts and Thomas Gabor, ‘Living in the 
Shadow of Prison: Lessons from the Canadian 
Experience in Decarceration’ (2004) 44 British Journal 
of Criminology 92. In R v CJE (2000) 120 A Crim R 18, 
Fitzgerald JA suggested that ‘[a] balancing of the 
considerations which led to a conclusion that no 
sentence other than imprisonment is appropriate may, 
nonetheless, lead to a decision that execution of the 
sentence should be suspended’: at [17]–[18], 

60  Warner (2002), above n 17, para 9.215; Arie Freiberg, 
Pathways to Justice: Sentencing Review (2002) 120. 

61  Bagaric (1999), above n 55; Kate Warner, ‘Sentencing 
Review 1999’ (2000) 24 Criminal Law Journal 355.  

the offender. However, research has consistently 
shown that although suspended sentences achieve 
this, they also lead to net widening and penalty 
escalation. 62  
 

Net-widening and penalty escalation occur when 
offenders who previously would have been 
sentenced to a less severe sentence than 
imprisonment, such as a conditional adjournment 
or a community based order, receive a suspended 
sentence. The problem is that if the offender 
breaches the order, he or she will be subject to a 
more severe penalty than would have otherwise 
been imposed.  
 

Sentence inflation may also occur when an offender 
receives a longer sentence of imprisonment than he 
or she would have received, had the sentence of 
imprisonment not been suspended. 
 

The net widening effect and sentence inflation have 
the potential to increase the prison population 
where suspended sentences are activated on 
breach, even if some offenders who might 
otherwise have served a sentence of imprisonment 
are also given suspended sentences. This is 
something the Sentencing Advisory Council will be 
investigating further. 

Suspended Sentences are Unnecessary 
When suspended sentences were first introduced 
in Victoria, the sentencing orders available to a 
court were limited. In Victoria, there are now a 
number of flexible sentencing orders available, 
including home detention orders and intensive 
correction orders. It could be argued that because 
Victoria has a range of flexible sentencing options, 
the continued retention of a power to suspend 
sentences of imprisonment is unnecessary. 

Arguments for Retention 
There are a number of arguments commonly raised 
in favour of retaining suspended sentences, 
including that:  
 

 suspended sentences perform an 
important symbolic function by allowing the 
seriousness of the offence to be 
recognised and denunciation of the 
offender’s behaviour to take place through 
the formal imposition of a term of 
imprisonment, while allowing the court to 
deal with the offender in a merciful way by 

                     

62  See for example: Judicial Commission of New South 
Wales (2003), above n 24; David Tait, ‘The Invisible 
Sanction: Suspended Sentences in Victoria 1985–1991’ 
(1995) 25 Australian and New Zealand Journal of 
Criminology 143; Arie Freiberg and Stuart Ross, 
Sentencing Reform and Penal Change (1999). 
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wholly, or partially suspending the prison 
term; 

 suspended sentences have an important 
place in the sentencing hierarchy—for 
example, for first-time offenders who have 
committed serious offences, who do not 
require a program intervention and who 
have already shown themselves to be 
rehabilitated. By diverting offenders from 
prison the negative effects of being 
imprisoned (for example, loss of 
employment and ties to the community) 
may be avoided;63 

 the abolition of suspended sentences may 
increase rates of imprisonment, resulting in 
an increase in expenditure on corrections if 
offenders who might have otherwise had 
their sentences suspended are sentenced 
instead to a term of imprisonment; 64 

 if a suspended sentence is no longer a 
possible outcome for offenders, it may 
discourage offenders from pleading guilty, 
possibly resulting in more matters going to 
trial and lower conviction rates. 

Possible Options for Reform 
There are a number of factors that may impact on 
how suspended sentences operate and are used in 
Victoria including: 
 

 the jurisdictions of the different courts and 
therefore the types of offences and 
offenders these courts typically deal with; 

 other sentencing orders available and 
perceptions by the courts and legal 
profession about the efficacy of particular 
dispositions; and 

 views about how breaches of orders should 
be dealt with. 

Different issues will also arise depending on the 
type of offender and the type of offence. The 
Council recognises that this must be kept in mind in 
considering possible options for reform. The 
purpose of this section is to outline some of the 
broad options for reform that could be further 
explored as part of this reference. 

Reducing (or Increasing) the Term of 
Imprisonment which may be Suspended  
Many of the concerns about suspended sentences 
relate to their use in cases involving more serious 
offences, such as rape, other sexual assaults and 
manslaughter. If the power to suspend a sentence 
                     

63  Freiberg (2002), above n 60, 123. 

64  Ibid.  

of imprisonment was restricted to sentences under 
12–18 months, it may exclude the use of this order 
in many of the more controversial cases.65  
 

When the power to suspend sentences was 
reintroduced in 1986, it was originally limited to 
sentences of under 12 months, but later extended 
to 2 years in the case of the Magistrates’ Court, 
and 3 years in the Supreme Court and County 
Court. The danger in limiting the gaol term able to 
be suspended could be that some appropriate 
cases for a suspended sentence will fall outside the 
scope of the provisions. 
 

Conversely, some might argue that suspended 
sentences should be available where a term of 
imprisonment over 3 years is imposed. For 
example, in Queensland a 5 year limit applies, 
while in Tasmania no upper limit is placed on the 
term of imprisonment which may be suspended.  

Increasing the Length of the Operational Period 
The legislation could also be amended to allow 
courts to order a longer operational period. For 
example, the court might impose a 2 year sentence 
of imprisonment and order it to be suspended for a 
period of 5 years. This means if the offender 
committed another offence within that 5 year 
period, he or she would risk having the 2 year 
sentence of imprisonment reinstated and going to 
prison.  
 

A possible risk of allowing for longer operational 
period to be ordered is that it will increase breach 
rates. The Council will be exploring the relationship 
between the length of the operational period and 
breach rates as part of its work on the reference. 

Limiting the Circumstances in which an Order 
Can be Made  
Another option would be to restrict the offences for 
which a suspended term of imprisonment is 
available. For example, the South Australian 
suspended sentence provisions do not apply to the 
offences of murder, treason ‘or any other offence in 
respect of which a special Act expressly prohibits 
the reduction, mitigation or substitution of penalties 
or sentences’. 66  
 

In the Victorian sentencing legislation, restrictions 
have been placed on the circumstances in which a 
home detention order may be made. Under section 
18ZV of the Sentencing Act 1991, a court cannot 
order home detention if the person has at any time 
been found guilty of specified offences, including 
an offence, which in the opinion of the court, was 

                     

65  A similar suggestion has been made by Roberts and 
Gabor (2004), above n 59, 101–102.  

66 s 37 Crimes (Sentencing) Act 1988.  
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committed in circumstances which involved 
behaviour of a sexual nature or a breach of a family 
violence intervention order. A similar provision 
could be introduced, for example, preventing the 
use of orders to suspend a sentence in the case of 
certain defined offences.  

Alternatively a general provision could be 
introduced limiting the use of suspended sentences 
to exceptional cases. This approach was taken in 
England and Wales until recent changes to the 
suspended sentence provisions. The risk in 
adopting such an approach is that the suspended 
sentence provisions will fall into disuse—as 
occurred in England and Wales.67 

Attaching Conditions to Suspended Sentences 
In Victoria, as in Queensland and Western Australia, 
suspended sentences are not subject to conditions. 
The sole requirement is that the offender does not 
commit another offence punishable by imprisonment 
during the operational period.  
 

The Freiberg Sentencing Review recently carried 
out in Victoria found that judicial officers have 
created a de facto conditional suspended sentence 
in Victoria by combining different sentencing orders 
in cases where the defendant is convicted of more 
than one offence. Although the legislation allows a 
suspended sentence to be combined with a fine 
and other orders, it cannot be combined with any 
other sentence on a single count. If the defendant 
has been found guilty of multiple offences, 
however, the suspended sentence may be 
combined with other orders.  
 

In some other jurisdictions, an order to suspend a 
sentence of imprisonment may have conditions 
attached. For example, in the Northern Territory, a 
court may suspend a sentence of imprisonment 
‘subject to such conditions as the court thinks fit’. 68 
Similarly, in Tasmania a suspended sentence may 
be subject to such conditions ‘as the court 
considers necessary or expedient’.69 
 

In South Australia, a suspended sentence order 
requires the defendant to enter a bond, to which 
may be attached conditions such as a requirement 
that the offender be supervised by a community 
corrections officer for a specified period, live in a 
specified place or with a specified person, undergo 
medical or psychiatric treatment and/or abstain from 
drugs or alcohol. A similar form of conditional 
suspended sentence was introduced in the UK for 

                     

67  Julian V Roberts, ‘Evaluating the Pluses and Minuses of 
Custody: Sentencing Reform in England and Wales’ 
(2003) 42(3) The Howard Journal 229, 232. 

68  s 40(2) Sentencing Act 1995 (NT).  

69  s 24 Sentencing Act 1997 (Tas). 

sentences under 12 months as part of a package of 
sentencing reforms in the Criminal Justice Act 2003. 

 

Attaching conditions to suspended sentences may 
be seen as giving suspended sentences greater 
‘punitive bite’. On the other hand, it could be 
argued, the introduction of conditional suspended 
sentence may have a number of disadvantages. 
The Freiberg Sentencing Review recommended 
against the introduction of the conditional 
suspended sentence on the basis that:  

 conditions which could be attached would 
effectively replicate existing independent 
sanctions (such as community-based 
orders and program orders); 

 it would risk sentence escalation; and 

 it could create confusion (for example, 
where a court must decide when a 
community-based order or a suspended 
sentence alone is appropriate, or when a 
combination of the two is necessary).70 

The introduction of conditional suspended 
sentences could also result in an increase in 
expenditure on corrections. Currently suspended 
sentences in Victoria do not require any investment 
of resources, provided the offender does not 
commit another offence. A conditional suspended 
sentence would require some form of supervision, 
similar to community-based orders. Recent 
estimates suggest these orders cost around $11.70 
per day per offender to administer.71 Assuming the 
costs of a conditional suspended sentence are 
similar, the cost of a one-year conditional 
suspended sentence is likely to be around $4,270 
per offender. 
 

A breach of a conditional suspended sentence 
could be committed not only by the offender 
committing another offence but also by breach of 
the conditions attached to the order. The 
introduction of conditional suspended sentences 
might therefore result in increased costs in 
processing breaches. Depending on how breaches 
are dealt with, they could also result in an increase 
in offenders originally given a suspended sentence 
sentenced to serve a term of imprisonment. The 
costs per day of housing offenders in prison is 
around $147 per day per offender.72 

 
                     

70  Freiberg (2002), above n 60, 127; and Freiberg (2001), 
above n 48, 62. 

71  Productivity Commission, Steering Committee for the 
Review of Government Service Provision, Report on 
Government Services 2005 (2005) 7A Corrective 
Services—Attachment, Table 7A..9. This includes 
recurrent costs and capital costs. 

72  Ibid, Attachment, Table 7A, 34. 
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Conditional Sentences for Some Types of 
Offences/Offenders 
 

A form of conditional suspended sentence for drug 
and alcohol addicted offenders previously existed 
in Victoria under section 28 of the Sentencing Act 
1991 and was abolished in 1997. A number of 
conditions attached to the order, including a 
requirement that the offender seek and undergo 
treatment at a treatment centre for a period of 
between six and 24 months, abstain from alcohol 
or drugs, and submit to alcohol and drug testing 
during the treatment period.  
 

The recent Freiberg Sentencing Review found 
strong support for the reintroduction of a similar 
order for drug-related offending, and recommended 
that a revised version of the previous provision be 
introduced with assurances that treatment and 
support services will be provided in and after 
custody.73 This order, it was suggested by some 
consulted, would ‘fill the gap’ left by the abolition of 
Section 28 of the Act for more serious drug 
offences—a gap only partly filled by the new drug 
treatment order—and ‘reconcile the punitive, 
deterrence and rehabilitative aspects of sentencing 
for drug-related crime’.74 This recommendation has 
not yet been acted on.  
 

Similarly, a form of conditional suspended 
sentence might be introduced for other categories 
of offences (such as sex offences) which would 
require the offender to comply, for example, with 
reporting, work and/or treatment conditions. As is 
currently the case for suspended sentences, before 
making the order the court would first have to 
decide that it was appropriate for the term of 
imprisonment to be suspended due to the particular 
circumstances of the offence and/or the offender. 

Providing Wider Discretion to the Courts on 
Breach 
Under the Sentencing Act 1991, where the offender 
whose sentence of imprisonment has been 
suspended commits another offence punishable by 
a term of imprisonment, the offender is guilty of a 
criminal offence. Where the court finds the offender 
guilty of breaching the suspended sentence, it may 
fine the offender and must restore the sentence or 
part sentence held in suspense ‘unless it is of the 
opinion that it would be unjust to do so in view of 
any exceptional circumstances’ arising since the 
original order was made.75 
 

In jurisdictions with a form of conditional 
suspended sentence, breaches may be committed 
not only by the commission of another offence, but 
                     

73  Freiberg (2002), above n 60, Recommendation 7.  

74 Freiberg (2002), above n 60, 80–81.  

75  s 31(5A) Sentencing Act 1991. 

also by a breach of conditions attaching to the 
order. This is also the case for other sentencing 
orders in Victoria, such as the intensive correction 
order.  
 

The ‘exceptional circumstances’ requirement, which 
requires the court to order the offender to serve the 
original term of imprisonment imposed in the absence 
of exceptional circumstances, was introduced into the 
combined custody and treatment order, the intensive 
correction order and the suspended sentence order in 
1997. Prior to these amendments, courts had some 
flexibility in dealing with breaches. Under the previous 
section 31(7) the court was required on breach to 
restore the sentence:  
 

unless it is of the opinion it would be unjust to do 
so in view of all the circumstances which have 
arisen since the suspended sentence was 
imposed, including the facts of any subsequent 
offence. 
 

The presumption that a sentence of imprisonment 
must be restored has been seen as having a 
number of negative consequences, including an 
increase in the prison population caused by 
offenders sent to prison for breaching suspended 
sentence orders, and a decrease in the use of 
suspended sentences and other orders for young 
offenders as the lack of flexibility on breach may 
discourage their use.76 It also does not take into 
account any changed circumstances and the extent 
to which the offender has complied with the order. 
The presumption of sentences on breach being 
cumulative is also regarded by some as unduly 
limiting the sentencing discretion.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                     

76  Freiberg (2002), above n 60, 111. 
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