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Warning

This report includes material that may be distressing or confronting, including discussion 

of offending that involves sexual assault and/or violence. 
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Executive summary

The proportion of Victorians aged 60 and over has steadily increased over the last five 

decades, with flow-on effects for the offender population and the correctional system. 

Many previous studies have focused on issues relating to older prisoners. These studies, 

however, rarely distinguish between prisoners sentenced at an older age and those 

sentenced while younger who have aged into being an older prisoner. There is far 

less published research into older offenders more broadly, beyond those sentenced 

to imprisonment. 

For the first time in Victoria, this report studies 

all older offenders sentenced in the Supreme 

Court, County Court and Magistrates’ Court over 

a 10-year period. It examines whether there has 

been an increase in the number of older offenders 

overall, whether more are being sentenced 

to imprisonment and how advanced age is 

relevant to sentencing.

Research questions
This report examines all people sentenced while aged 60 and over in Victoria in the 10 

years from 2010 to 2019. The report answers the following research questions:

1. How is advanced age relevant to sentencing? 

2. Is the number and proportion of older offenders increasing?

3. For what offence types are older offenders sentenced in the Magistrates’ Court 

and what sentences do older offenders receive? Has their offending changed 

over time? 

4. For what offence types are older offenders sentenced in the higher courts and 

what sentences do older offenders receive? Has their offending or sentencing 

changed over time? 

5. Is the number of older offenders sentenced to imprisonment increasing?

In this report, an 
‘older offender’ is a 
person who is sentenced 
or diverted aged 60 
and over.
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Advanced age is relevant to sentencing 
An analysis of cases that considered advanced age at sentencing revealed that:

• advanced age is relevant to sentencing, usually as a mitigating factor. Advanced age is 

rarely relevant to an offender’s culpability for an offence unless, for example, the offender’s 

judgment or self-control was affected by an age-related disorder such as dementia;

• ‘advanced’ age is not defined. Most cases involved offenders aged 70 or over, but 

age was found to be relevant to an offender as young as 46 with a reduced life 

expectancy due to ill health;

• advanced age is often accompanied by other sentencing considerations, particularly 

ill health and delay between the offence and sentence. Advanced age may also be 

accompanied by issues relating to financial hardship, which is particularly relevant to 

the imposition of fines;

• advanced age is relevant to the consideration of sentence type and length (for 

example, the length of a term of imprisonment and non-parole period); 

• advanced age is relevant to the purposes of sentencing (such as community 

protection and specific deterrence) and to the consideration of whether a sentence is 

‘crushing’; and

• advanced age does not justify imposing an inappropriately low sentence and may be 

of little relevance where the offending is particularly serious. 

The number of older offenders is increasing
Between 2010 and 2019, 30,033 older offenders were sentenced or diverted in Victoria. 

These offenders were sentenced in 39,633 cases, accounting for 4.3% of cases in the adult 

jurisdiction (4.3% of all cases in the Magistrates’ Court and 6.0% in the higher courts). 

Although the ‘older offenders’ studied in this report were all sentenced aged 60 and over, 

they were not necessarily aged 60 and over at the time of their offending. In the higher 

courts in particular, most (61.4%) ‘older offenders’ were aged under 60 at the time of 

their offending but were not sentenced until they were aged 60 and over. In contrast, in 

the Magistrates’ Court, most of the older offenders sentenced aged 60 and over were 

also aged 60 and over when they offended (85.5%).

The number of cases involving older offenders almost doubled between 2010 (2,604 

cases) and 2015 (4,609 cases), thereafter fluctuating between around 4,100 and 4,800. 

The main growth in terms of volume occurred in the Magistrates’ Court, although the 

number of cases also increased in the higher courts.
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The rate of older offenders sentenced in Victoria has also increased, from about 250 per 

100,000 people aged 60 and over in 2010 to around 350 in 2019. The increase in the rate 

of older offenders sentenced suggests that demographic changes in the community are 

not the only reason for the increasing proportion of cases involving older offenders.

The 2,604 cases involving older offenders in 2010 represented 3.2% of the 80,709 cases 

sentenced in Victoria’s adult courts that year. By 2019, that proportion had grown to 5.0% 

(4,766 of 94,604 cases). In comparison, people aged 60 and over comprised 19.1% of the 

Victorian population at June 2010 and 20.7% of the Victorian population at June 2019. 

Therefore, while the proportion of offenders aged 60 and over is growing, it remains 

far lower than the proportion of people aged 60 and over in the general population, 

reflecting the higher crime rates of younger people.

Older male offenders far outnumbered older female offenders. As age at sentence 

increased, the proportion of female offenders substantially decreased. For example, in the 

higher courts, the proportion of women among offenders sentenced aged under 60 (10.2%) 

was around four times the proportion among offenders sentenced aged 80 and over (2.8%). 

Sentencing older offenders in the Magistrates’ Court
There were 38,508 cases involving older offenders sentenced in the Magistrates’ Court 

between 2010 and 2019. Almost half (47.6%) received a fine, although fines were less 

common for older offenders than for offenders aged under 60. 

The main contributor to the growth in older offender cases sentenced in the Magistrates’ 

Court was an increase in traffic/vehicle cases involving older offenders, which almost doubled 

from 1,331 cases in 2010 to 2,588 cases in 2019. The next biggest driver of the increase in 

older offenders in the Magistrates’ Court was cases involving assault/cause injury offences, 

which increased from 186 cases to 406 cases. Justice offences (predominantly breach 

intervention order cases) also almost tripled, from 126 cases in 2010 to 370 cases in 2019.

Older offenders with traffic/vehicle offences were more likely than their younger 

counterparts to have a principal offence of speeding or another regulatory driving 

offence (such as driving an unregistered vehicle in a toll zone, using a mobile phone 

while driving and failing to wear a seatbelt). These were the principal offences in 64.6% 

of traffic/vehicle cases involving older offenders. Such offences usually may be dealt with 

under the infringements system without the need for court, unless the infringement 

recipient or issuing agency elects a court hearing (for example, the infringement recipient 

may elect a court hearing if they want their financial circumstances to be considered). 

This finding may indicate that a substantial contributor to older offender cases in the 
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Magistrates’ Court may be older people electing to have an infringement matter heard in 

court. This theory is supported by unpublished data provided by Fines and Enforcement 

Services (Department of Justice and Community Safety) showing that the number of older 

infringement recipients electing a court hearing increased from 1,183 in 2010 to 1,624 in 2019.

Finally, looking at five offence categories that commonly arise in family violence cases, 

older offenders were notably less likely than offenders aged under 60 to have their 

case flagged as family violence related. For example, 40.9% of older offenders’ assault/

cause injury cases were flagged as family violence related, compared with 52.4% of cases 

involving offenders aged under 60. Previous research suggests that, in some cases, age-

related cognitive decline (such as dementia) may contribute to older people committing 

violent offences. Roundtable participants identified that a common assault/cause injury 

scenario outside the context of family violence was violence by itinerate older offenders 

or those living in boarding houses, with their circumstances often compounded by mental 

health issues, cognitive decline, confrontational personalities and/or drug or alcohol issues.

Sentencing older offenders in the higher courts
There were 1,125 cases involving older offenders sentenced in the higher courts between 

2010 and 2019, with the number of cases each year varying between 81 and 150. 

From 2010 to 2019, there was a 49.4% increase in cases involving older offenders in the 

higher courts. This growth was mainly attributable to an increase in cases involving sexual 

offending, especially historical sex offence cases. The nature and dynamics of sexual 

offending against children mean that the passage of years or even decades between 

offending and its disclosure is not uncommon. Overall, two-thirds (66.6%) of sex offence 

cases involving older offenders in the higher courts were sentenced 10 years or more 

after the offending occurred. In almost one in five cases (18.2%), the offender was 

sentenced 40 years or more after the offence. The average time between the offence 

and sentence in older offenders’ sex offence cases was 22 years and five months.

The offending profiles of older male offenders and older female offenders sentenced in 

the higher courts were markedly different. Whereas the most common offending by 

older male offenders sentenced in the higher courts was sexual offending (59.6% of cases 

involving older male offenders), for older female offenders it was fraud/deception offences 

(31.6% of cases) and theft offences (20.3%).

Most older offenders sentenced in the higher courts were sentenced to imprisonment 

(59.0%). Older offenders overall were less likely than offenders aged under 60 to receive 

imprisonment (with the notable exception of those sentenced for sex offences). 
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Those sentenced to imprisonment did not, however, tend to receive shorter imprisonment 

sentences. To the contrary, in sex offence and fraud cases in particular, imprisoned older 

offenders received longer average terms of imprisonment than did their younger counterparts.

Given the number of older offenders sentenced years or decades after their offending, 

many were eligible for (and received) suspended sentences of imprisonment. Those 

sentencing orders were phased out by 2014 but may still be available if the offending 

occurred before then. In some cases, the court chose a suspended sentence over a 

community correction order after considering the offender’s ability to undertake an 

order in light of their age, ill health and mobility issues. This raises the question as to how 

such cases will be sentenced in future when suspended sentences are no longer available. 

These findings may indicate a ‘gap’ in the sentencing hierarchy between community 

correction orders and imprisonment, particularly in sentencing older offenders.

Older prisoners
Previous research has identified a growing number of older prisoners, both in Victoria 

and elsewhere. That research is rarely able to identify the specific causes, for example, 

whether the increase is due to more people aging into being older prisoners or 

whether it indicates an increase in the number of older offenders being sentenced to 

imprisonment. This report finds that the latter is at least partly responsible. More older 

offenders are being sentenced to imprisonment each year in Victoria, with cases involving 

sex offences, particularly historical sex offences, a key contributor. 

Concluding remarks
This report provides new evidence that the number of older offenders sentenced each year 

in Victoria is increasing. In the Magistrates’ Court, some of this growth may be attributable 

to an increase in older people electing to have infringement matters heard in court. Reasons 

for electing a court hearing include to explain the circumstances of the offence and to 

have the offender’s financial circumstances considered. This finding raises the questions of:

• why more older infringement recipients are electing a court hearing;

• whether they are aware of or are accessing alternative mechanisms for reviewing or 

expiating their fines;

• whether there is a need for more targeted information, advice and assistance for 

older infringement recipients; and

• what can be done to slow this trend and reduce the ever growing caseload in the 

Magistrates’ Court. 
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In the higher courts, the increase is primarily due to an increase in historical sex offence 

cases. This most likely reflects an increased willingness of victims to report historical 

abuse, possibly empowered by circumstances such as:

• changes to police responses to allegations of sexual offending;

• legislative changes to the prosecution, hearing and sentencing of sex offence cases; 

and/or

• other developments since the offending, such as increased media reporting and 

awareness in the context of the Royal Commission into Institutional Responses to 

Child Sexual Abuse.

This trend may slow over time as victim-survivors are better supported and empowered 

to report offences earlier. 

Advanced age is a relevant sentencing consideration and, in some cases, may warrant a 

particularly merciful sentence. However, it does not dominate the sentencing exercise; 

it does not override factors relating to offence seriousness and other sentencing 

considerations, such as the need for punishment or denunciation, nor does it justify an 

unacceptably lenient sentence. Consistent with these principles, this report found that 

overall, advanced age did not appear to dominate the sentencing of older offenders in the 

higher courts. For example, in sex offence cases, offenders sentenced aged 60 and over 

had higher imprisonment rates than those aged under 60. Further, of those sentenced to 

imprisonment for sex offences, older offenders received longer terms of imprisonment 

than did their younger counterparts. 

At the same time, the frailty and age-related physical and cognitive challenges that can 

accompany advanced age are clearly relevant to the operation of sentences for this age 

group. Sentencing courts must be able to have confidence that appropriate dispositions, 

facilities, supervision and programs are available for older men and women at every level 

of the sentencing hierarchy. 

There is evidence that as prisoners get older, the proportion of female prisoners 

decreases, with very few women aged 65 and over in prison. The findings in this 

report add to that evidence, showing that this trend is not just limited to the prisoner 

population, but rather it applies across all sentenced offenders in Victoria. The relatively 

small population of older female offenders in Victoria and elsewhere presents operational 

challenges for correctional systems in ensuring the availability of suitable correctional 

programs and facilities, particularly in the prison system. Further, research and policy 

about older offenders should factor in gender; failure to do so risks marginalising older 

women and masking findings that may assist in identifying their backgrounds, offending 

characteristics and health and rehabilitation needs.
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1. Background

1.1 The proportion of Victorians aged 60 and over has steadily increased over the last 

five decades, from 13% in 1975 to 21% in 2020.1 This proportion is projected to 

continue increasing over the next decade, due to more baby boomers (those born 

between 1946 and 1964) turning 602 and continual improvements in life expectancy 

for Victorians.3 An aging population has flow-on effects on the offender population, 

which has implications for sentencing policy and the administration of sentences. 

Figure 1: Proportion of Victorian population aged 60 and over, 1975 to 2020
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1.2 Issues associated with an older prison population include:

• increased resources associated with imprisoning older offenders who may 

have special needs due to physical impairment or vulnerability;4 

1. Australian Bureau of Statistics (2020) ‘Table 52. Estimated Resident Population by Single Year of Age, 
Victoria’, 3101.0 National, State and Territory Population (abs.gov.au, 2020) <https://www.abs.gov.au/
statistics/people/population/national-state-and-territory-population/jun-2020> at 5 May 2021.

2. The number of Victorians aged 65 and over is projected to triple by 2058: Department of Health and 
Human Services, ‘Ageing’ (dhhs.vic.gov.au, 2019) Health and Human Services <https://www.dhhs.vic.
gov.au/ageing> at 11 June 2021. 

3. Australian Bureau of Statistics (2017–2019) Life Tables (abs.gov.au, 2020) <https://www.abs.gov.au/
statistics/people/population/life-tables/2017-2019> at 3 March 2021. See also Chris Angus, Older 
Prisoners: Trends and Challenges, e-brief no. 14/2015 (2015) 1.

4. Corrections Victoria and Justice Health, Corrections Ageing Prisoner and Offender Policy Framework 2015–20 
(2015) 6; Angus (2015), above n 3, 1, 9; Susan Baidawi et al., Older Prisoners: A Challenge for Australian 
Corrections, Trends & Issues in Crime and Criminal Justice no. 426 (2011) 4; Efty Stavrou, Changing Age Profile 
of NSW Offenders, Bureau Brief no. 123 (2017) 1; Shelley Turner and Chris Trotter, Growing Old in Prison? A 
Review of National and International Research on Ageing Offenders, Corrections Research Paper Series Paper 
no. 3 (2010) 14; Canadian Human Rights Commission, Aging and Dying in Prison: An Investigation into 
the Experiences of Older Individuals in Federal Custody (2019) 45; KiDeuk Kim and Bryce Peterson, Aging 
Behind Bars: Trends and Implications of Graying Prisoners in the Federal Prison System (2014), iv, 4; Penal 
Reform International, Older Persons in Detention: A Framework for Preventive Monitoring (2021) 8.
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• management of the health issues and vulnerabilities of older prisoners;5

• operational challenges in providing ‘appropriate and meaningful programs for 

older prisoners’;6 

• challenges in providing adequate support to older prisoners upon their release, 

particularly if their offending and/or long incarceration has left them isolated or 

estranged from family or caused them to lose their housing and possessions;7 and

• management of older prisoners who become terminally ill before the 

expiration of their sentence.8 

1.3 These issues are not limited to older prisoners. Older offenders serving non-

custodial sentences similarly need age-appropriate programs, supervision 

arrangements, rehabilitation options and community work.9

1.4 Many studies have examined issues relating to older prisoners. However, these 

studies rarely distinguish between prisoners sentenced at an older age and those 

sentenced while younger who have aged into being an ‘older prisoner’.10 There is 

also far less published research into older offenders more broadly, including the 

offence types for which they are sentenced and the sentences imposed. As noted 

in a 2017 study of the New South Wales offender population: 

The ageing population cannot be given as the main reason for the increase in older 

offenders and inmates in NSW. Future research should focus on the reasons for older 

people offending.11

5. Corrections Victoria and Justice Health (2015), above n 4, 3, 6; Baidawi et al. (2011), above n 4, 4-5; 
Angus (2015), above n 3, 1; Stavrou (2017), above n 4, 1; Turner and Trotter (2010), above n 4, 15; 
Ruth Webber and Alicia Evans, Prisoner-Caregiving Programs: Supporting Older Prisoners (2020) 24; 
Samuel Omolade, The Needs and Characteristics of Older Prisoners: Results from the Surveying Prisoner 
Crime Reduction (SPCR) Survey (2014), 11; Kim and Peterson (2014), above n 4, iv, 4; Penal Reform 
International (2021), above n 4, 6–7, 10.

6. Angus (2015), above n 3, 1. See also Corrections Victoria and Justice Health (2015), above n 4, 3, 
6; Baidawi et al. (2011), above n 4, 5; Webber and Evans (2020), above n 5, 21; Turner and Trotter 
(2010), above n 4, 15; Penal Reform International (2021), above n 4, 12–13.

7. Baidawi et al. (2011), above n 4, 5; Corrections Victoria and Justice Health (2015), above n 4, 6; Angus 
(2015), above n 3, 1; Carmen Solares et al., ‘The Mental and Physical Health of Older Offenders: A 
Systematic Review and Meta-Analysis’ (2020) 118 Neuroscience and Biobehavioral Reviews 440–450, 440.

8. Angus (2015), above n 3, 10; Baidawi et al. (2011), above n 4, 5–6; Turner and Trotter (2010), above n 4, 
13–16, 18; Rachael Bedard et al., ‘Ageing Prisoners: An Introduction to Geriatric Health-Care Challenges 
in Correctional Facilities’ (2016) 98(3) International Review of the Red Cross 917, 932–933; Penal Reform 
International (2021), above n 4, 9; Brie Williams et al., ‘Aging in Correctional Custody: Setting a Policy 
Agenda for Older Prisoner Health Care’ (2012) 102(8) American Journal of Public Health, 1475, 1479.

9. Corrections Victoria and Justice Health (2015), above n 4, 3, 10; Penal Reform International (2021), 
above n 4, 9.

10. Stavrou (2017), above n 4, 1.

11. Ibid ‘Conclusion’, 1.
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Further:

It is … surprising that, to date, very little work has examined this segment of the offender 

population.12

1.5 To address this gap in research on older offenders generally, beyond those 

sentenced to imprisonment, this report provides a profile of all offenders 

sentenced aged 60 and over in Victoria between 2010 and 2019. 

Scope
1.6 This is a statistical report, focusing on a cohort of older offenders sentenced in 

the Magistrates’ Court and higher courts of Victoria in the 10-year period from 

1 January 2010 to 31 December 2019 (the study period). ‘Older offenders’ are 

defined as people aged 60 and over at the time of being sentenced or diverted.13 

This report examines changes over time to the proportion of older offenders, their 

offending patterns and their sentences. 

Research questions
1.7 This report seeks to answer the following research questions:

1. The relevance of age to sentencing: Based on a review of literature and 

case law, how is advanced age relevant to sentencing? 

2. Prevalence: Did the number and proportion of sentenced older offenders 

increase between 2010 and 2019?

3. Magistrates’ Court: For what offence types are older offenders sentenced 

in the Magistrates’ Court and what sentences do older offenders receive? Has 

their offending changed over time? 

4. Higher courts: For what offence types are older offenders sentenced in 

the higher courts and what sentences do older offenders receive? Has their 

offending or sentencing changed over time? 

5. Imprisonment: Is the number of older offenders sentenced to imprisonment 

increasing?

12. Ibid 1.

13. See further [2.7]–[2.9] for discussion of what constitutes ‘advanced’ age at sentencing, [3.1]–[3.6] 
for discussion of the definition of ‘older offenders’ in this and other studies, and [3.9]–[3.10] for 
discussion of the study group’s age at offence date.
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Methodology

Data sources
1.8 The court data presented in this report was provided by Court Services Victoria. 

It includes data on offenders sentenced or diverted in the Magistrates’ Court or 

the higher courts (County and Supreme Courts) of Victoria. This report focuses 

on sentences imposed at first instance and does not account for any subsequent 

successful conviction or sentence appeals. 

1.9 The Council also maintains a reoffending database, which utilises a unique person 

identifier that links together cases relating to the same person in Victorian courts. 

The database includes information such as sentence date, the type and length of 

sentence imposed, and the date and type of each proven offence. 

1.10 Chapter 4 includes unpublished data provided by Fines and Enforcement Services, 

Department of Justice and Community Safety. This data captures infringements 

issued from road safety camera detection, on the spot, or for a tolling offence. The 

age of infringement recipients is calculated at the time of the offence. A unique count 

of infringement recipients is used in the calculation of the proportion of infringement 

recipients that elected to have their infringement heard in court. Therefore, an 

infringement recipient who received two fines in the same calendar year but 

elected to have only one heard in court would be included (see further [4.17]).

Most serious offence
1.11 The analysis of offence type in this report focuses on the principal offence in each 

case, that is, the offence that attracted the most severe sentence type. For example, 

a case with one sentenced charge of murder and one of aggravated burglary would 

be counted as a homicide case and not an aggravated burglary case. Appendix 2 

defines the offence categories and offence types used in this report.

Sentence type
1.12 The analysis of sentence type in this report focuses on the most severe sentence type 

imposed in the case. For example, if an offender received imprisonment combined 

with a community correction order, the case is classified as receiving imprisonment.

Demographics
1.13 Court data on sentencing outcomes includes the age and gender of sentenced 

offenders. It does not, however, include information about whether an offender is 

an Aboriginal or Torres Strait Islander person. 
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2. Advanced age as a sentencing 
factor

Advanced age is relevant to sentencing
2.1 An offender’s age is a relevant consideration at sentencing.14 Previous Council 

studies have examined the relevance of youth.15 Advanced age is also relevant, as 

even United Nations guidance has emphasised.16

2.2 In R v RLP,17 the Court of Appeal identified several principles about how an 

offender’s advanced age (and ill health) might be taken into account at sentencing:

1. The age and health of an offender are relevant to the exercise of the 

sentencing discretion.

2. Old age or ill health are not determinative of the quantum of sentence. 

3. Depending upon the circumstances, it may be appropriate to impose a minimum term 

which will have the effect that the offender may well spend the whole of his remaining 

life in custody.

4. It is a weighty consideration that the offender is likely to spend the whole or a very 

substantial portion of the remainder of their life in custody.

14. R v RLP [2009] VSCA 271 (26 November 2009) [39]; Barbaro v The Queen; Zirilli v The Queen [2012] 
VSCA 288 (30 November 2012) [55]; R v Gregory [2000] VSCA 212 (10 November 2000) [21].

15. See, for example, the Council’s series of reports on crossover kids: Sentencing Advisory Council, 
Crossover Kids: Vulnerable Children in the Youth Justice System Report 1: Children Who Are Known to Child 
Protection among Sentenced and Diverted Children in the Victorian Children’s Court (2019); Crossover Kids: 
Vulnerable Children in the Youth Justice System Report 2: Children at the Intersection of Child Protection 
and Youth Justice across Victoria (2020); Crossover Kids: Vulnerable Children in the Youth Justice System 
Report 3: Sentencing Children Who Have Experienced Trauma (2020).

16. United Nations Office on Drugs and Crime, Handbook on Prisoners with Special Needs, Criminal 
Justice Handbook Series (2009) 140: the Handbook recommends that sentencing authorities ‘take 
into account the age of offenders, their mental and physical health, prospects of receiving adequate 
care in prison, when passing judgment, to ensure that sentences do not comprise disproportionately 
harsh punishments’.

17. R v RLP [2009] VSCA 271 (26 November 2009).

Based on a review of literature and case law, this chapter examines 
how advanced age is relevant to sentencing and the unique factors 
that arise in sentencing older offenders. 
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5. Other sentencing considerations may be required to surrender some ground to the 

need to exercise compassion to take account of the real prospect that the offender 

may not live to be released and that the offender’s ill health will make his or her 

period of incarceration particularly onerous. 

6. Just punishment, proportionality and general and specific deterrence remain primary 

sentencing considerations in the sentencing disposition notwithstanding the age and ill 

health of the offender.

7. Old age and ill health do not justify the imposition of an unacceptably inappropriate 

sentence.18

2.3 These principles have been applied and expanded on in numerous sentencing 

decisions in Victoria and elsewhere.19 The principles discussed in this chapter have 

been distilled from these cases.

Why is advanced age relevant?
2.4 An offender’s advanced age is most likely to be raised as a mitigating factor to 

support a submission that the offender should be sentenced more leniently, or 

mercifully, than if they were younger, physically stronger and/or less vulnerable. 

Advanced age is rarely relevant to an offender’s culpability for an offence unless, for 

example, the offender’s judgment or self-control was affected by an age-related 

disorder such as dementia.20

18. R v RLP [2009] VSCA 271 (26 November 2009) [39] (citations omitted).

19. See, for example, Fichtner v The Queen [2019] VSCA 297 (12 December 2019); DPP v Wilson 
(A Pseudonym) [2018] VSCA 263 (17 October 2018); TRG v The Queen [2011] VSCA 337 (10 
November 2011); R v Iles [2009] VSCA 197 (3 September 2009); R v Cumberbatch [2004] VSCA 
37 (15 March 2004); R v Natale [2019] VSC 30 (5 February 2019); R v Smith [2018] VSC 656 (31 
October 2018); R v Pavlis [2018] VSC 440 (9 August 2018); DPP v Harper (A Pseudonym) [2020] VCC 
336 (25 March 2020); DPP (Cth) v Newitt [2019] VCC 2030 (16 December 2019); DPP v Walker [2019] 
VCC 1670 (7 October 2019); DPP v Unger (A Pseudonym) [2019] VCC 1615 (4 October 2019); DPP v 
Williams (A Pseudonym) [2019] VCC 1599 (25 September 2019); DPP v Huddart (A Pseudonym) [2019] 
VCC 878 (14 June 2019); DPP v Richardson [2019] VCC 512 (12 April 2019); DPP v Pell (Sentence) 
[2019] VCC 260 (13 March 2019); DPP v Lee (A Pseudonym) [2018] VCC 2203 (20 December 2018); 
DPP v Stafford (A Pseudonym) [2018] VCC 877 (8 June 2018); DPP v Conway (A Pseudonym) [2018] VCC 
489 (17 April 2018); DPP v Polivos [2017] VCC 1900 (14 December 2017).

20. Arie Freiberg, Fox and Freiberg’s Sentencing: State and Federal Law in Victoria (3rd ed., 2014) 357. 
See, for example, R v Pavlis [2018] VSC 440 (9 August 2018) [29], [38]; DPP v Gibson [2019] VSC 
328 (16 May 2019) [52]–[53]; DPP v Cardamone [2017] VCC 1367 (22 September 2017) [29]–[30]; 
Kavanagh v The Queen [2011] VSCA 234 (18 August 2011) [9]. See also Corrections Victoria and 
Justice Health (2015), above n 4, 6.
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2.5 Advanced age is relevant to sentencing because:

• an older person may be or feel more vulnerable in prison, particularly if they are 

physically weak or frail and/or feel intimidated by younger, stronger prisoners;21

• a sentence may be more physically and mentally onerous for an older 

person, whether custodial (time in prison)22 or non-custodial (such as the 

requirements of a community correction order).23 For example, older 

prisoners may have difficulties in meeting basic ‘activities of daily living’ such as 

eating, dressing and washing, with a recent Victorian study giving examples of 

prisoners ‘who had difficulty showering themselves, toileting themselves and 

managing continence aids’;24

• the prison environment may exacerbate physical and mental health 

issues or make them more difficult to manage.25 For example, if an older 

prisoner is unable to participate in prison work or activities due to physical 

challenges such as mobility or cognitive issues or a fear of victimisation, they 

may become increasingly isolated, compounding mental health issues.26 

21. Susan Baidawi et al., ‘Prison Experiences and Psychological Distress among Older Inmates’ (2016) 
59(3) Journal of Gerontological Social Work 252, 4 (citations omitted); Stavrou (2017), above n 4, 6; 
Turner and Trotter (2010), above n 4, 15; Kim and Peterson (2014), above n 4, iv; Penal Reform 
International (2021), above n 4, 6, 10; Violet Handtke et al., ‘Easily Forgotten: Elderly Female 
Prisoners’ (2015) 32 Journal of Aging Studies 1, 8. See, for example, DPP v Smith [2020] VCC 656 
(22 May 2020) [31]; DPP v HVT [2013] VCC 114 (14 February 2013) [32].

22. In the Court of Appeal, see R v Iles [2009] VSCA 197 (3 September 2009) [19]; R v DD (No 2) [2008] 
VSCA 15 (18 February 2008) [19]; R v RLP [2009] VSCA 271 (26 November 2009) [32], [39]; R v 
Cumberbatch [2004] VSCA 37 (15 March 2004) [13]. In the Supreme Court and County Court, see, 
for example, R v Pavlis [2018] VSC 440 (9 August 2018) [30]; R v McDonald [2011] VSC 235 (7 June 
2011) [29]; DPP v Lang [2020] VCC 759 (5 June 2020) [77], [101], [118]–[119]; DPP v Paull [2020] VCC 
484 (24 April 2020) [48]; DPP v Smith [2020] VCC 656 (22 May 2020) [31]; R v Houston [2016] VCC 
638 (17 May 2016) [66]; DPP v Shelton (A Pseudonym) [2020] VCC 1073 (21 July 2020) [67]; DPP v 
Hamilton (A Pseudonym) [2015] VCC 1417 (15 October 2015) [21]. See also Freiberg (2014), above n 
20, 358; Baidawi et al. (2011), above n 4, 4; Stavrou (2017), above n 4, 6; Penal Reform International 
(2021), above n 4, 6; Webber and Evans (2020), above n 5, 21. For example, prison mattresses 
may be unsuitable for people with back or joint issues, stairs may be more difficult for some older 
prisoners and prison work may be physically taxing or unsuitable for older prisoners.

23. DPP v Dawson (A Pseudonym) [2017] VCC 580 (12 May 2017) [38]. 

24. Webber and Evans (2020), above n 5, 7; Bedard et al. (2016), above n 8, 929.

25. Corrections Victoria and Justice Health (2015), above n 4, 3, 6, 9; Freiberg (2014), above n 20, 358; 
Baidawi et al. (2011), above n 4, 4; Webber and Evans (2020), above n 5, 24; Turner and Trotter 
(2010), above n 4, 14; Penal Reform International (2021), above n 4, 7; Handtke (2015), above n 21, 
3, 6–7; DPP v Cardamone [2017] VCC 1367 (22 September 2017) [38]; R v Iles [2009] VSCA 197 
(3 September 2009) [19].

26. Corrections Victoria and Justice Health (2015), above n 4, 6, 9; Baidawi et al. (2016), above n 21, 4, 
12–13; Canadian Human Rights Commission (2019), above n 4, 23, 26, 28; Bedard et al. (2016), above 
n 8, 926–927. See, for example, DPP v Cardamone [2017] VCC 1367 (22 September 2017) [37].
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Similarly, an inability to participate in activities such as exercise programs may 

exacerbate chronic illnesses like diabetes and ‘increase the risk of social and 

medical neglect’;27

• each year of a sentence usually represents a greater proportion of an older 

offender’s remaining life, compared with younger offenders.28 The older a 

person is, the more likely it is that even a short prison term could constitute 

the rest of their life and that they could die in prison;29

• in some circumstances, offending by a particularly old person may indicate 

age-related mental impairment that diminishes their judgment or self-control;30 

and

• older offenders may pose less of a threat to society in that they are less 

likely to reoffend, particularly if they have not offended for some time or are 

physically frail.31 

2.6 A recent national study compared public attitudes about sentencing factors in sex 

offence cases with the views of the judges sentencing those cases.32 In cases with 

an offender of advanced age, judges (69%) and jurors (63%) were similarly likely to 

place some weight on advanced age as a mitigating factor. However, judges were 

more likely to give it ‘a little weight’ (61% versus 45% of jurors) whereas jurors 

were more likely to give it ‘a lot of weight’ (18% versus 8% of judges).33 

27. Corrections Victoria and Justice Health (2015), above n 4, 9. See also Penal Reform International 
(2021), above n 4, 7–8.

28. R v King (1993) 66 A Crim R 74, 79; R v Vella [2001] VSCA 174 (11 October 2001) [18]; R v RLP 
[2009] VSCA 271 (26 November 2009) [39]; Judicial College of Victoria, Victorian Sentencing Manual 
(4th ed. 2021) 97; Freiberg (2014), above n 20, 358. See, for example, DPP v White [2019] VSC 400 
(20 June 2019) [70]; DPP v Jamieson [2016] VSC 407 (22 July 2016) [72]; R v Benjamin [2013] VSC 668 
(22 November 2013) [32]; DPP v Walker [2016] VCC 160 (17 February 2016) [83]; R v Houston [2016] 
VCC 638 (17 May 2016) [65].

29. R v Iles [2009] VSCA 197 (3 September 2009) [26], [33]–[35]; R v Cumberbatch [2004] VSCA 37 
(15 March 2004) [13]; R v Caruso [2010] VSC 354 (6 September 2010) [25]; DPP v Lang [2020] VCC 
759 (5 June 2020) [92], [101], [113]–[116]; DPP v Laidlaw [2019] VCC 1058 (18 July 2019) [80]; DPP v 
Shelton (A Pseudonym) [2020] VCC 1073 (21 July 2020) [71], [75]. See also Freiberg (2014), above n 
20, 358; Penal Reform International (2021), above n 4, 9–10.

30. Freiberg (2014), above n 20, 357; Penal Reform International (2021), above n 4, 5. See, for example, 
R v Pavlis [2018] VSC 440 (9 August 2018) [29]; DPP v Gibson [2019] VSC 328 (16 May 2019) [52]–[53].

31. R v Iles [2009] VSCA 197 (3 September 2009) [22]. See also Freiberg (2014), above n 20, 432.

32. Kate Warner et al., ‘Comparing Legal and Lay Assessments of Relevant Sentencing Factors for Sex 
Offences in Australia’ (2021) 45 Crim LJ 57, 57. 

33. Ibid 65. The authors noted that ‘this finding contrasts with the Victorian Study, which found jurors 
less likely than judges to give old age and social disadvantage a lot of weight and more likely to give 
these factors no weight’: ibid 67.
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‘Advanced age’ is not defined
2.7 There is no definition of the point at which age is considered ‘advanced’:

What amounts to ‘old age’ changes over time with advances in health care, increased 

longevity, and the actual physical and mental health of the offender. Just as youth and 

immaturity are not necessarily related, old age and infirmity are not necessarily connected. 

Old age may be accompanied by ill-health, although neither is determinative of the 

quantum of sentence.34

2.8 In practice, most higher courts cases where advanced age is mitigating appear to 

involve offenders aged 70 and over.35 In R v Whyte,36 however, age was considered 

in sentencing an offender aged 52 for murder, and in Mokbel v The Queen,37 the 

offender’s age of 46 was considered relevant given his reduced life expectancy 

due to coronary heart disease.38 While evidence about an offender’s own life 

expectancy may be relevant to the consideration of their age, statistics about the 

general life expectancy associated with a particular age ‘do not meaningfully assist’.39

2.9 In effect, the relevance of an offender’s age to sentencing depends on the unique 

circumstances of each case. In R v Bayram,40 the offender’s age of 61 was found 

to be a relevant sentencing consideration. In contrast, in Mong v The Queen,41 the 

offender appealed his sentence on numerous grounds, one being that the sentence 

was manifestly excessive due to his age of 63 years at sentencing. Dismissing his 

application for leave to appeal, the Victorian Court of Appeal highlighted the 

difference in age and physical condition between the offender in this case and the 

offender aged 77 in the case of R v RLP.42 Similarly, the New South Wales Court of 

Criminal Appeal in R v Sellars noted an offender aged 51 years was not at ‘an age 

where his advancing years were of any particular significance’.43

34. Freiberg (2014), above n 20, 358 (citations omitted).

35. See, for example, R v RLP [2009] VSCA 271 (26 November 2009); R v Vella [2001] VSCA 174 
(11 October 2001). See also page 25, n 135.

36. R v Whyte [2004] VSCA 5 (13 February 2004) [16]. 

37. Mokbel v The Queen [2013] VSCA 118 (17 May 2003) [111].

38. Mokbel v The Queen [2013] VSCA 118 (17 May 2003) [111]. The court was given expert evidence that 
due to the offender’s coronary heart disease, he had a life expectancy of 24 years, 11 years less than 
a person without that condition.

39. Burgess v The Queen [2017] VSCA 59 (24 March 2017) [31].

40. R v Bayram [2011] VSC 10 (4 February 2011).

41. Mong v The Queen [2015] VSCA 33 (6 March 2015).

42. Mong v The Queen [2015] VSCA 33 (6 March 2015) [18], citing R v RLP [2009] VSCA 271 
(26 November 2009). See also R v Gregory [2000] VSCA 212 (10 November 2000), cited in Barbaro v 
The Queen; Zirilli v The Queen [2012] VSCA 288 (30 November 2012) [56]–[57].

43. R v Sellars [2010] NSWCCA 133 (25 June 2010) [16].
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Related sentencing factors
2.10 Several related sentencing factors regularly co-occur with advanced age.

Ill health (and COVID-19)
2.11 An offender’s advanced age is often accompanied by ill health, which is itself a sentencing 

consideration. Ill health can cause an offender to find custody more burdensome 

than do other offenders, and custody may exacerbate an offender’s health issues.44 

2.12 Advanced age may also be accompanied by issues such as dementia or other age-related 

cognitive decline. In some cases, where cognitive issues are found to have contributed to 

the offending, the offender’s culpability for the offence may be reduced.45 In other cases, 

particularly those involving historical offending, the onset of dementia may occur long 

after the offending took place. In such cases, the offender’s age and health are relevant 

sentencing factors but are not relevant to the offender’s culpability for the offence.46

2.13 In 2020, courts were frequently required to also consider the relevance of 

COVID-19 to sentencing,47 such as:

• the actual risk of contracting COVID-19 in a custodial environment, especially 

for offenders at acute risk, such as older offenders;48 

• anxiety arising from a perceived risk of contracting COVID-19; and

• the reduced ability to socialise with other prisoners and receive visitors,49 

with preventative isolation making imprisonment more onerous, for example, 

exacerbating physical and mental health issues.50

44. Hicks v The Queen [2016] VSCA 162 (13 July 2016) [30]–[31]; R v Cumberbatch [2004] VSCA 37 
(15 March 2004) [13]; R v Rathbone [2014] VSC 186 (30 April 2014) [26]; DPP v Cardamone [2017] 
VCC 1367 (22 September 2017) [37].

45. Kavanagh v The Queen [2011] VSCA 234 (18 August 2011) [9]. See further this report at [2.4], [2.30], 
[4.45], [5.35]–[5.37]; Freiberg (2014), above n 20, 357.

46. Freiberg (2014), above n 20, 357.

47. DPP v Lang [2020] VCC 759 (5 June 2020) [117]–[120]; RC v The Queen; R v RC [2020] NSWCCA 76 
(22 April 2021) [254]; DPP v Paull [2020] VCC 484 (24 April 2020) [48]; DPP v Smith [2020] VCC 656 (22 
May 2020) [31]; DPP v Shelton (A Pseudonym) [2020] VCC 1073 (21 July 2020) [77]–[78]; DPP v Harper 
(A Pseudonym) [2020] VCC 336 (25 March 2020) [40]. Considerations relating to COVID-19 would not 
have affected the sentences imposed on the older offenders in this report as the study period concluded 
on 31 December 2019. See also Re Broes [2020] VSC 128 (19 March 2020) [42] (application for bail).

48. R v Madex [2020] VSC 145 (26 March 2020) [51]; R v Kelso [2020] NSWDC 157 (17 April 2020) [45]; 
DPP v Lang [2020] VCC 759 (5 June 2020) [113], [117]–[119]; Ye In Jane Hwang et al., ‘COVID-19 
and Incarcerated Older Adults: A Commentary on Risk, Care and Early Release in Australia’ (2021) 
International Journal of Prisoner Health (DOI 10.1108/IJPH-10-2020-0078) 3; Penal Reform International 
(2021), above n 4, 5, 9.

49. DPP v Morey [2020] VCC 320 (30 March 2020) [85].

50. Hwang et al. (2021), above n 48, 5.
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In tandem with advanced age are the problems thrown up 
by the COVID-19 crisis. Placing you in prison will naturally 
provoke anxiety for you because you are in the particularly 
vulnerable age group and you will be taken from a relatively 

safe environment – your home – and placed in a crowded custodial 
setting where the risk of infection is likely to be far higher. 
Conditions will be more harsh than usual, and you will 
experience those conditions as being more burdensome than 
[would] a younger person. That is also a weighty consideration.

DPP v Lang [2020] VCC 759 (5 June 2020) [117]

Elderly partner
2.14 Another related sentencing consideration arises where an older offender is 

the primary carer for, or companion of, their elderly partner, although courts 

recognise that: 

[t]here will rarely be a case where a sentence of imprisonment imposed does not have 

consequential effects upon the spouse, children or other close family members who 

are dependent in one form or another upon the person imprisoned. Thus it … is a 

general principle of sentencing that the court should usually disregard the impact which 

the sentence will have upon the members of a prisoner’s family unless exceptional 

circumstances have been demonstrated.51

2.15 Hardship on a partner must be ‘exceptional or rare’ to be taken directly into 

account, although an offender’s concern about the effect of their imprisonment 

on their elderly partner may be found to make their imprisonment more 

burdensome.52 In R v Davies, the court noted that as the offender’s partner was 

aged 91 and unwell, ‘it may be the case that you will not see her again, as visiting 

you in custody is extremely difficult’.53 

51. R v Panuccio (Unreported, Victorian Court of Appeal, Winneke P, 4 May 1998) 6–7, cited in 
Markovic v The Queen; Pantelic v The Queen [2010] VSCA 105 (5 May 2010) [10]. See also DPP v 
Mellor (A Pseudonym) [2015] VCC 1327 (15 September 2015) [34], [40]; Freiberg (2014), above n 20, 
420–423.

52. DPP v Shelton (A Pseudonym) [2020] VCC 1073 (21 July 2020) [79]–[80], [83]; Freiberg (2014), 
above n 20, 423.

53. R v Davies [2017] VSC 800 (21 December 2017) [31].
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Lack of prior offences
2.16 An offender who is first sentenced later in life may point to their otherwise good 

character as a mitigating factor in sentencing.54 However, an older offender’s clean 

record does not preclude a sentence of imprisonment,55 and in some cases it may 

be of little weight, particularly if they offended over a long period of time56 or their 

good character or position of trust enabled their offending.57 

Delay between an offence and sentencing 
2.17 Delay between an offence and sentence is not a mitigating factor in its own right. In 

some circumstances, however, ‘a significant delay in processing a case between the 

detection of the offence and the sentencing of the offender can result in a reduction 

in the penalty’.58 Recent research suggests that members of the community may be 

less likely than judges to consider delay a mitigating factor in sentencing.59 

2.18 As a mitigating factor, ‘delay’ usually relates to procedural delays once the offender 

has been identified by police, rather than the time taken for the victim-survivor to 

report the offence:

Significant delay between the time an offender is interviewed by police and the time 

charges are laid, as well as delay between the laying of charges and trial, can be a powerful 

mitigating factor. However, delay in itself creates no automatic right to a sentencing 

discount. The most that can be said is that where the prosecution unduly delays bringing 

the matter to court there is much more likely to be a discount.60

54. R v Okutgen (1982) 8 A Crim R 262, 265 (the applicant was aged 40 years); Freiberg (2014), above 
n 20, 339–340; 344–345; 350; 356–357; 359. The Sentencing Act 1991 (Vic) requires a sentencing 
court to have regard to the offender’s ‘previous character’ and ‘the number, seriousness, date, 
relevance and nature of any previous findings of guilt or convictions of the offender’: Sentencing Act 
1991 (Vic) ss 5(2)(f), 6(a). See, for example, R v Pitt [2012] VSC 591 (11 December 2012) [25]–[27]; 
R v Drago [2015] VSC 291 (18 June 2015) [25]; DPP v White [2019] VSC 400 (20 June 2019) [29]; R v 
Klinkermann [2013] VSC 65 (25 February 2013) [11]; DPP v Lang [2020] VCC 759 (5 June 2020) [90].

55. Freiberg (2014), above n 20, 356–357, citing R v O’Connor [1987] VR 496, 501; R v Cave (1988) 32 A Crim R 484.

56. Ryan v The Queen [2001] HCA 21 (3 May 2001) [148]; Freiberg (2014), above n 20, 350–352; 357; 
Graham Hazlitt et al., Sentencing Offenders Convicted of Child Sexual Assault (2004) 35.

57. Ryan v The Queen [2001] HCA 21 (3 May 2001) [148]; R v Healy [1999] VSCA 219 (3 December 1999) [17]–
[18]; Brodie v The Queen (1977) 16 ALR 88. See also Ian Freckelton, ‘Good Character, Paedophilia and the 
Purposes of Sentencing: Ryan v The Queen [2001] HCA 21; (2000) 118 A Crim 438’ (2001) 8(2) Psychiatry, 
Psychology and Law 202, 204–205; Freiberg (2014), above n 20, 344–345; 349 (n 84); 350–352; 357.

58. Warner et al. (2021), above n 32, 71. See also Freiberg (2014), above n 20, 429–433; Mirko Bagaric et al., 
Sentencing in Australia (7th ed., 2019) 456–462; Judicial College of Victoria (2021), above n 28, 139.

59. Warner et al. (2021), above n 32, 59.

60. Judicial College of Victoria (2021), above n 28, 139 (citations omitted). See also ibid 139–144; Freiberg 
(2014), above n 20, 429–433.



 2. Advanced age as a sentencing factor 13

2.19 Delay may justify mitigating sentence based on:

1. fairness: where delay is ‘undue or unreasonable, not attributable to the 

accused and causes anxiety and significant stress’, it is ‘punishment in itself 

which fairness dictates should reduce the penalty imposed by the court’;61 

and/or

2. rehabilitation: if during a delay ‘the offender has shown evidence of 

rehabilitation such as undertaking sustained counselling or treatment’, this may 

be mitigating if it ‘greatly reduce[s], if not extinguish[es], the need for special 

deterrence’.62 However, ‘mere abstinence from offending’ may be insufficient 

and rehabilitation may be given less weight if the offender caused the delay, 

for example, by absconding.63

2.20 Advanced age may increase the significance of a delay in terms of both fairness 

and rehabilitation.64 In Hicks v The Queen, the Court of Appeal found an offender’s 

sentence manifestly excessive considering his ‘age and ill health, against the 

backdrop of the delay in finalising the charges against him; his lack of criminal 

history; and his reasonable prospects of rehabilitation’.65 However, a sentence 

‘should not be moderated purely because the offender is significantly older 

because of delay’.66 The effects of delay on the victim67 and reasons for the delay68 

must be considered. 

2.21 Delay is unlikely to be mitigating where it occurs through the fault of the 

offender, arises due to the complexity of the investigation or trial, or stems 

from a victim-survivor’s reluctance in coming forward to report the offence.69 

61. Kate Warner et al., ‘Sentencing Discounts for Delay’ (2018) 42 Crim LJ 22, 23. Fairness may also justify 
mitigation where a delay in prosecuting a young offender necessitates them appearing before an adult 
court or where serving an interstate sentence substantially postpones an offender’s trial: ibid 23. See 
also Warner et al. (2021), above n 32, 71; Freiberg (2014), above n 20, 430–432.

62. Warner et al. (2018), above n 61, 23; Freiberg (2014), above n 20, 430–431.

63. Warner et al. (2018), above n 61, 23.

64. Hicks v The Queen [2016] VSCA 162 (13 July 2016) [23]. See also DPP v Lang [2020] VCC 759 (5 June 
2020) [108]; DPP v Paull [2020] VCC 484 (24 April 2020) [48].

65. Hicks v The Queen [2016] VSCA 162 (13 July 2016) [27]. 

66. Judicial College of Victoria (2021), above n 28, 98, citing Mush v The Queen [2019] VSCA 307 
(18 December 2019) [98].

67. Judicial College of Victoria (2021), above n 28, 98, citing R v DD (No 2) [2008] VSCA 15 (18 February 
2008) [22].

68. Freiberg (2014), above n 20, 429–433.

69. Warner et al. (2018), above n 61, 23–24; Curypko v The Queen [2014] VSCA 192 (29 August 2014) [63]; 
Judicial College of Victoria (2021), above n 28, 66; Freiberg (2014), above n 20, 430–432.
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The nature and dynamics of sexual offending against children mean that the 

passage of considerable time between offending and its disclosure is not 

uncommon.70 The Judicial Commission of New South Wales found that 37.9% of 

child sexual assaults are sentenced 10 years or more after the offence.71 Similarly, 

the Royal Commission into Institutional Responses to Child Sexual Abuse found 

that it took victim-survivors 23.9 years on average to tell someone about the 

abuse.72 The findings of this report illustrate a similar trend (see [5.27]–[5.32]). 

2.22 Reasons for delayed disclosure can include fear, shame, feelings of powerlessness, 

doubts about being believed, and threats or manipulation by the perpetrator.73 

Victim-survivors sometimes may be concerned about what might happen to the 

offender or offender’s family, particularly when the offender is known to them, 

or they might be concerned about the consequences for their own family.74 Many 

children who experience sexual abuse do not disclose the abuse until they are 

adults.75 Sometimes disclosure is prompted by a ‘life event that triggered memories 

of the abuse’, such as the victim-survivor becoming a parent, or by the victim-

survivor’s own child reaching a similar age to the age that they were at the time of 

the abuse.76 In other cases, a changed circumstance may prompt the victim-survivor 

to come forward, for example, hearing that the offender’s circumstances have 

changed giving them access to children (such as a new job working with children, 

70. DPP v Toomey [2006] VSCA 90 (19 April 2006) [17]; DPP v Harper (A Pseudonym) [2020] VCC 336 
(25 March 2020) [44]. See also Royal Commission into Institutional Responses to Child Sexual Abuse, 
Final Report Volume 4: Identifying and Disclosing Child Sexual Abuse (2017) 16; Judith Cashmore et al., 
The Impact of Delayed Reporting on the Prosecution and Outcomes of Child Sex Abuse Cases (2016) 17; 
Hazlitt et al. (2004), above n 56, 23; Freiberg (2014), above n 20, 432; 359.

71. Hazlitt et al. (2004), above n 56, 23. 

72. Royal Commission into Institutional Responses to Child Sexual Abuse (2017), above n 70, 16. 

73. Australian Centre for the Study Of Sexual Assault, Australian Institute of Family Studies, Adult 
Victim/Survivors of Childhood Sexual Assault, ACSSA Wrap no. 1 (2005) 4–5; Royal Commission 
into Institutional Responses to Child Sexual Abuse (2017), above n 70, 11–12, 16, 77–81, 118–132; 
Victorian Law Reform Commission, Sexual Offences: Law and Procedure Discussion Paper (2001) 
[3.21]–[3.23]; Victorian Law Reform Commission, Sexual Offences: Law and Procedure Final Report 
(2004) 303.

74. Royal Commission into Institutional Responses to Child Sexual Abuse (2017), above n 70, 87–88, 
120; Australian Centre for the Study of Sexual Assault, Australian Institute of Family Studies (2005), 
above n 73, 4–5; Dafna Tener and Sharon B. Murphy, ‘Adult Disclosure of Child Sexual Abuse: A 
Literature Review’ (2015) 16(4) Trauma, Violence, & Abuse 391, 395–396; Victorian Law Reform 
Commission (2004), above n 73, 84–86.

75. Roundtable Consultation Forum (4 May 2021); Royal Commission into Institutional Responses to 
Child Sexual Abuse (2017), above n 70, 16, 25.

76. Royal Commission into Institutional Responses to Child Sexual Abuse (2017), above n 70, 25, 27, 29.



 2. Advanced age as a sentencing factor 15

becoming a parent or grandparent or a child in their care reaching the age that the 

victim-survivor was at the time of the abuse).77 Once abuse is disclosed, there may 

be further delays in investigation and prosecution, for example, delays in locating 

witnesses, ‘get[ting] the results of DNA tests and during the committal process’.78 

2.23 As a result of all these factors, it is not unusual for perpetrators to be sentenced 

many years (or even decades) after offending.79 Where an offender avoids 

detection and enjoys the prime of their life without facing consequences for their 

actions, the delay between offence and sentence may carry little, if any, mitigatory 

weight.80 As Freiberg explains: 

The fact that an offender has escaped the consequences of their criminal conduct may 

counter-balance this fact because, had the offender been convicted and sentenced soon 

after the offence, they would have spent a longer period in prison in the prime of their life. 

In terms of public perceptions of justice and considerations of deterrence, it is important 

that the ‘public is aware that people who commit sex offences against children will be 

brought to account for their crimes, no matter how much time passes’.81

Financial hardship
2.24 Another mitigating factor that may co-occur with advanced age is financial hardship, 

for example, if an older offender is no longer working and is on a pension. Financial 

hardship is particularly relevant where a sentencing court is deciding whether to 

impose a fine and, if so, the appropriate fine amount.82 This may partially explain 

why fines are less common in the Magistrates’ Court for older offenders than for 

offenders aged under 60 (see further [4.8]).

77. Tener and Murphy (2015), above n 74, 396.

78. Victorian Law Reform Commission, Improving the Response of the Justice System to Sex Offences Issues 
Paper B: Sexual Offences: Key Issues in the Criminal Justice System (2020), 7. See also Victorian Law 
Reform Commission (2004), above n 73, xxx; 84–86.

79. Hazlitt et al. (2004), above n 56, 23, 49; Royal Commission into Institutional Responses to Child 
Sexual Abuse (2017), above n 70, 16.

80. R v Dobbie [2019] VSC 275 (29 April 2019) [94]; R v Davies [2017] VSC 800 (21 December 
2017) [50]; R v Holyoak (1995) 82 A Crim R 502, 508–509; R v Liddy (No. 2) [2002] SASC 306 
(19 November 2002); DPP v HVT [2013] VCC 114 (14 February 2013) [27]–[28]; DPP v Shelton 
(A Pseudonym) [2020] VCC 1073 (21 July 2020) [112]; Freiberg (2014), above n 20, 359, 432. 

81. Freiberg (2014), above n 20, 359 (citations omitted). See also R v Ellis [2010] SASC 118 (27 April 
2010) [82]–[83]; Freiberg (2014), above n 20, 432.

82. Sentencing Act 1991 (Vic) s 52(1).
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Advanced age is relevant to sentencing purposes
2.25 In Victoria, a sentence may only be imposed on an adult to achieve one or more 

of the following purposes: just punishment, general and specific deterrence, 

rehabilitation, denunciation, and community protection.83 A sentencing court must 

not impose a sentence any more severe than necessary to achieve the purpose(s) 

for which the sentence is imposed (the principle of parsimony).84 

2.26 In most circumstances, no single purpose will be dominant; however, there are 

some exceptions.85 An offender’s advanced age may affect how a court will assess 

these various purposes, as illustrated in the following examples.

Punishment and denunciation 
2.27 Advanced age on its own does not remove the need to impose a just and 

appropriate punishment for the relevant offending. In serious cases, regardless 

of the offender’s advanced age, punishment and denunciation may be the 

primary sentencing purposes, and a substantial period of imprisonment may 

be appropriate.86 

General deterrence 
2.28 General deterrence – the deterrence of other would-be offenders from engaging 

in similar offending – may be given less weight if ‘it is considered that the public 

might regard it as unnecessary, unfair or unmerciful to send an elderly person 

to prison’.87 An elderly and/or ill offender may be an inappropriate vehicle for 

83. Sentencing Act 1991 (Vic) s 5(1).

84. Sentencing Act 1991 (Vic) s 5(3).

85. If the offender is a serious offender and receives a sentence of imprisonment, the court must consider 
protection of the community the principal sentencing purpose in determining the duration of the 
imprisonment term: Sentencing Act 1991 (Vic) s 6D. And if a court is deciding whether to impose a 
drug treatment order, it must consider the offender’s rehabilitation and protection of the community 
(achieved through the offender’s rehabilitation) as having greater importance than the other purposes 
of sentencing: Sentencing Act 1991 (Vic) s 18X(2).

86. R v RLP [2009] VSCA 271 (26 November 2009) [39]; R v Bazley (1993) 65 A Crim R 154, 158; R 
v Belbruno (2000) 117 A Crim R 150, 153–154 [9]; R v Gregory [2000] VSCA 212 (10 November 
2000) [21]; Fichtner v The Queen [2019] VSCA 297 (12 December 2019) [90], [95]; R v Iles [2009] 
VSCA 197 (3 September 2009), [17]; R v Houston [2016] VCC 638 (17 May 2016) [93]; DPP v Shelton 
(A Pseudonym) [2020] VCC 1073 (21 July 2020) [73].

87. Freiberg (2014), above n 20, 357, citing R v RLP [2009] VSCA 271 (26 November 2009) [34]. See also 
R v Saw [2004] VSC 117 (16 March 2004) [38]–[44]; Austin v The Queen (1996) 87 A Crim R 570, 572; 
DPP v Rinaldi (A Pseudonym) [2019] VCC 1495 (13 September 2019) [16].
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general deterrence in some cases because ‘such an offender should not be used 

as an example for others’.88 If a sentence may result in an offender spending all 

or most of the remainder of their life in custody, sentencing purposes such as 

general deterrence may also be moderated.89 In DPP v Lang, the judge sentenced 

an offender aged 80 years for 33 charges of obtaining a financial advantage by 

deception involving over six million dollars, noting:

Advanced age is a weighty consideration and the sentencing purpose of general 

deterrence should cede some ground to the exercise of mercy. Nor does someone in 

your position strike me as a particularly good vehicle for general deterrence.90

2.29 However, advanced age does not justify the imposition of an ‘unacceptably 

inappropriate sentence’.91 Where the offending is serious, general deterrence is 

likely to remain an important sentencing purpose even if the offender’s age reduces 

the emphasis placed on specific deterrence.92 In Fichtner v The Queen, in refusing 

the offender’s application for leave to appeal against sentence, the Court of 

Appeal held:

the objective gravity of each of the offences committed by the applicant was particularly 

high. His moral culpability and responsibility for those offences were not mitigated by any 

relevant circumstance. Notwithstanding the weight to be given to the applicant’s age, 

that factor could not materially diminish the role that must be played by the sentencing 

considerations of general deterrence and denunciation.93

88. DPP v Rinaldi (A Pseudonym) [2019] VCC 1495 (13 September 2019) [16]. See also DPP v Lang [2020] 
VCC 759 (5 June 2020) [116].

89. DPP v Harper (A Pseudonym) [2020] VCC 336 (25 March 2020) [41].

90. DPP v Lang [2020] VCC 759 (5 June 2020) [116].

91. R v RLP [2009] VSCA 271 (26 November 2009) [39]; R v Hickson (No 4) [2020] NSWSC 340 
(3 April 2020) [48]; DPP v Harper (A Pseudonym) [2020] VCC 336 (25 March 2020) [49]; R v Bazley 
(1993) 65 A Crim R 154. See, for example, DPP v Jamieson [2016] VSC 407 (22 July 2016) [72]; 
R v Caruso [2010] VSC 354 (6 September 2010) [25]; DPP v Laidlaw [2019] VCC 1058 (18 July 2019) 
[84]; R v Houston [2016] VCC 638 (17 May 2016) [94].

92. Burgess v The Queen [2017] VSCA 59 (24 March 2017) [25]. See, for example, DPP v Paull [2020] 
VCC 484 (24 April 2020) [51]; DPP v Reynolds [2019] VCC 922 (27 June 2019) [256]; DPP v Laidlaw 
[2019] VCC 1058 (18 July 2019) [95]; DPP v Shelton (A Pseudonym) [2020] VCC 1073 (21 July 
2020) [113].

93. Fichtner v The Queen [2019] VSCA 297 (12 December 2019) [90].
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Specific deterrence
2.30 For offenders of advanced years, the need for specific deterrence – deterring the 

offender from further offending – may be significantly lessened,94 particularly if the 

offence occurred many years before sentencing, the offender does not appear 

to have offended since,95 and/or the offender is no longer physically capable of 

similar offending. Specific deterrence may also have less weight if an offender is 

likely to be of advanced years by the time they are released on parole after serving 

a sentence of imprisonment.96 Finally, specific deterrence may be of little relevance 

where offending was caused by an age-related mental disorder such as Alzheimer’s 

disease or dementia.97 

Rehabilitation and community protection 
2.31 Advanced age may be relevant to the court’s assessment of the offender’s 

likelihood of reoffending and prospects of rehabilitation.98 For instance, the court 

may find an elderly offender poses less of a threat to the community than when 

younger, particularly if the offender is facing a sentence of imprisonment and will 

be even older by the time of their release.99 Where an offender with a previously 

clean record first offends at an advanced age, this may support a finding that they 

have good prospects of rehabilitation and are unlikely to reoffend.100 Conversely, 

recent offending may also suggest that an offender presents a current risk, in 

that they are still capable of such acts.101 This risk may be reduced or eliminated, 

however, if they are facing a long period of imprisonment in that they are ‘unlikely 

to present a realistic risk by the time [they] are released from custody’.102

94. See, for example, DPP v Reynolds [2019] VCC 922 (27 June 2019) [256]; DPP v Dawson 
(A Pseudonym) [2017] VCC 580 (12 May 2017) [26].

95. See, for example, DPP v Lee (A Pseudonym) [2018] VCC 2203 (20 December 2018) [46]–[47].

96. R v Hickson (No 4) [2020] NSWSC 340 (3 April 2020) [75]; DPP v Harper (A Pseudonym) [2020] VCC 
336 (25 March 2020) [43]; R v Bufton [2019] VSC 621 (13 September 2019) [62]; R v Houston [2016] 
VCC 638 (17 May 2016) [77]; DPP v Shelton (A Pseudonym) [2020] VCC 1073 (21 July 2020) [111].

97. Freiberg (2014), above n 20, 357, citing Austin v The Queen (1996) 87 A Crim R 570.

98. Tedford v The Queen [2020] VSCA 71 (26 March 2020) [26]. See, for example, DPP v Dawson 
(A Pseudonym) [2017] VCC 580 (12 May 2017) [30]; R v Houston [2016] VCC 638 (17 May 2016) 
[77]; DPP v Shelton (A Pseudonym) [2020] VCC 1073 (21 July 2020) [63], [74], [110].

99. DPP v Ridsdale [2020] VCC 597 (14 May 2020) [45], [47]; R v Hickson (No 4) [2020] NSWSC 340 
(3 April 2020) [64]; DPP v Harper (A Pseudonym) [2020] VCC 336 (25 March 2020) [32]; DPP v 
Reynolds [2019] VCC 922 (27 June 2019) [256]; DPP v Shelton (A Pseudonym) [2020] VCC 1073 
(21 July 2020) [63], [74], [110].

100. See, for example, DPP v Lang [2020] VCC 759 (5 June 2020) [90].

101. R v Tedford [2018] VSC 476 (24 August 2018) [74].

102. R v Tedford [2018] VSC 476 (24 August 2018) [77].
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Despite being 76 years old at the time of your attack, you 
were still capable of these acts. You are not an offender 
who is now before the court having committed a series of 
historical offences when you were a much younger 

man. Yours was contemporary offending. It was a shocking 
and violent attack and was sustained and persistent.

R v Tedford [2018] VSC 476 (24 August 2018) [74]

2.32 Where an older offender is found guilty of historical offences but has not offended 

since, the court may find them unlikely to reoffend.103 However, the unlikelihood of 

reoffending due to an offender’s age and physical capacity may be counterbalanced 

by their avoidance of punishment in ‘the prime of their life’ (see [2.23]).104

Advanced age does not override sentencing purposes
2.33 Although advanced age is a relevant consideration, it ‘cannot subsume all other 

matters to be taken into account’, including the purposes of sentencing.105 This 

principle is illustrated in R v Caruso.106 In sentencing the offender for murder, the 

judge said:

[t]he point made by your counsel in relation to sentence, is that … you are highly likely 

to die whilst incarcerated and … your age of 76 years is a relevant and quite significant 

factor ... I agree. It is clear that the non-parole period imposed is going to represent a 

very substantial portion of your remaining life, if not the whole of your life that remains, 

making it both a significant and a relevant factor. But, of course, it is not and cannot be the 

sole factor … whilst your age is a matter that may be of real significance, it cannot justify 

an inappropriate sentence, nor should I approach this on the basis that I have to provide 

some guarantee that there must be a chance or opportunity that you may be released 

in the future.107

103. DPP v Pell (Sentence) [2019] VCC 260 (13 March 2019) [133].

104. Freiberg (2014), above n 20, 359.

105. Ibid 357, citing R v Liddy (No. 2) [2002] SASC 306 (19 November 2002).

106. R v Caruso [2010] VSC 354 (6 September 2010).

107. R v Caruso [2010] VSC 354 (6 September 2010) [25]–[27], citing R v Bazley (1993) 65 A Crim R 154. 
See also, for example, DPP v Ferreira (A Pseudonym) [2019] VCC 1212 (8 August 2019) [59]–[60].
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Advanced age may be relevant to sentence type 
and duration 
2.34 Advanced age may be relevant to both the type and the length of sentence 

imposed, including the appropriateness of a particular sanction.108 For example, 

‘[w]here a suspended sentence is available, old age may … amount to a 

circumstance warranting its imposition’.109 Likewise, advanced age is relevant to the 

consideration of whether a sentence of immediate imprisonment is appropriate.110 

In imposing an imprisonment sentence, advanced age is ‘also relevant to 

determining whether to set a minimum term and in fixing any non-parole period’.111 

Indeed, advanced age may be even more relevant to the length of the non-parole 

period than to the length of the total effective sentence,112 in some circumstances 

justifying an unusually low non-parole period.113

2.35 Similarly, advanced age is relevant to the principle of totality, including whether 

two separate sentences are to be served at the same time (concurrently) 

or one after the other (cumulatively),114 and whether a sentence is crushing 

108. Freiberg (2014), above n 20, 359. See, for example, DPP v Laidlaw [2019] VCC 1058 (18 July 2019) 
[80]–[84].

109. Freiberg (2014), above n 20, 359. See also DPP v Buckley [2014] VCC 1987 (27 November 2014) 
[40]. See, for example, DPP v Monson [2018] VCC 2098 (11 December 2018) [35]–[41], where 
advanced age was relevant to the decision to impose a partially suspended sentence. 

110. Freiberg (2014), above n 20, 359. See, for example, DPP v Cardamone [2017] VCC 1367 (22 September 
2017) [48].

111. Judicial College of Victoria (2021), above n 28, 98, citing R v Lowe [1997] 2 VR 465, 489–490. See, 
for example, R v Pavlis [2018] VSC 440 (9 August 2018) [43]; DPP v Laidlaw [2019] VCC 1058 
(18 July 2019) [83]; R v Houston [2016] VCC 638 (17 May 2016) [66]–[67]; DPP v Buckley [2015] VCC 
2011 (11 September 2015) [68]; DPP v Roberson (A Pseudonym) [2014] VCC 1224 (5 August 2014) 
[94]; DPP v White [2019] VSC 400 (20 June 2019) [75].

112. R v Hickson (No 4) [2020] NSWSC 340 (3 April 2020) [48]; Harmon (A Pseudonym) v The Queen 
[2017] VSCA 169 (29 June 2017) [98]; Buckley v The Queen [2016] VSCA 222 (14 September 2016) 
[37]. See, for example, R v Davies [2017] VSC 800 (21 December 2017) [48]–[52]; R v Pavlis [2018] 
VSC 440 (9 August 2018) [43]; R v McDonald [2011] VSC 235 (7 June 2011) [29]; DPP v Jamieson 
[2016] VSC 407 (22 July 2016) [83]; DPP v Lang [2020] VCC 759 (5 June 2020) [119]–[120]; DPP v 
Walker [2016] VCC 160 (17 February 2016) [83]; DPP v Partington [2017] VCC 1540 (23 October 
2017) [83]; R v Houston [2016] VCC 638 (17 May 2016) [66]–[67]; R v Howard [2014] VSC 194 
(6 May 2014) [58].

113. DPP v Lang [2020] VCC 759 (5 June 2020) [120].

114. See, for example, R v Tedford [2018] VSC 476 (24 August 2018) [69]–[70], [81].
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(considering both the offender’s age at sentencing and their likely age at their 

earliest release date).115 However, just because an offender is likely to spend all 

or most of the remainder of their life in prison, this does not alone justify the 

imposition of an unacceptably inappropriate sentence.116 Where the offender 

is being sentenced for serious offences, the principle of totality may have more 

limited application.117 In some circumstances, ‘it may be appropriate to impose a 

minimum term which will have the effect that the offender may well spend the 

whole of [their] remaining life in custody’.118

Whilst old age, ill health and an almost 
pristine criminal history all counted in the 
applicant’s favour, in the face of his conduct 
towards his wife, it could not count for a great deal.

Tedford v The Queen [2020] VSCA 71 (26 March 2020) [38]

Advanced age is one of many considerations
2.36 The High Court has recently emphasised that no one sentencing factor is a 

controlling factor in determining the appropriate sentence in any given case.119 In 

the context of advanced age specifically, courts have consistently emphasised that 

this factor should not dominate the sentencing exercise,120 nor can it ‘justify the 

115. R v Hunter (1954) 36 SASR 101; R v RLP [2009] VSCA 271 (26 November 2009) [39]; 
R v Cumberbatch [2004] VSCA 37 (15 March 2004) [10], [13]; R v Benjamin [2013] VSC 668 
(22 November 2013) [32]; R v Howard [2014] VSC 194 (6 May 2014) [60]; R v Drago [2015] VSC 
291 (18 June 2015) [31]; R v Tedford [2018] VSC 476 (24 August 2018) [58]. On considering age at 
earliest release, see Barbaro v The Queen; Zirilli v The Queen [2012] VSCA 288 (30 November 2012) 
[53]–[55]; R v Gregory [2000] VSCA 212 (10 November 2000) [21].

116. R v Gregory [2000] VSCA 212 (10 November 2000) [21]. See also Barbaro v The Queen; Zirilli v 
The Queen [2012] VSCA 288 (30 November 2012) [55]; R v Caruso [2010] VSC 354 (6 September 
2010) [25]. 

117. DPP v Ridsdale [2020] VCC 597 (14 May 2020) [62]–[68], [72].

118. R v RLP [2009] VSCA 271 (26 November 2009) [39]. See also Burgess v The Queen [2017] VSCA 59 
(24 March 2017) [33]; R v Delich [2013] VSC 309 (14 June 2013) [38]; Freiberg (2014), above n 20, 
358–359.

119. DPP v Dalgliesh [2017] HCA 41 (11 October 2017) [9], [68].

120. DPP v Harper (A Pseudonym) [2020] VCC 336 (25 March 2020) [42]–[43].
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imposition of an unacceptably inappropriate sentence’.121 Instead, the weight given 

to advanced age in sentencing depends on the circumstances of the case. As noted 

in Mokbel v The Queen, ‘the age of an offender is always a relevant consideration 

and may, in particular cases, be of considerable significance. But it will never 

be determinative’.122 

121. R v RLP [2009] VSCA 271 (26 November 2009), [39]; R v Gregory [2000] VSCA 212 (10 November 
2000) [21]; R v Hickson (No 4) [2020] NSWSC 340 (3 April 2020) [48]; DPP v Harper (A Pseudonym) 
[2020] VCC 336 (25 March 2020) [49]; R v Bazley (1993) 65 A Crim R 154; DPP v Jamieson [2016] 
VSC 407 (22 July 2016) [72]; DPP v Laidlaw [2019] VCC 1058 (18 July 2019) [84]; R v Houston [2016] 
VCC 638 (17 May 2016) [94].

122. Mokbel v The Queen [2013] VSCA 118 (17 May 2003) [114].
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3. The increasing number of 
older offenders sentenced 
each year 

Definition of ‘older offender’
3.1 Just as ‘advanced age’ is not defined in case 

law (see [2.7]), there is no uniform definition 

in criminological literature of who constitutes 

an older offender.123 Different organisations 

and studies use different classifications, with 

starting points for older offenders ranging 

from 45 to 65.124 In studies of older prisoners, 

50 has been identified as the most common cut-off,125 although a recent literature 

review of older prisoner studies identified that 30 of 100 sampled studies had 

used a cut-off at or above 60.126 There has been a call for uniformity, suggesting 

that research should define ‘older prisoners’ as those aged 50 and over.127 

123. Turner and Trotter (2010), above n 4, 10; Angus (2015), above n 3, 2; United Nations Office on 
Drugs and Crime (2009), above n 16, 123; Kim and Peterson (2014), above n 4, 1.

124. Turner and Trotter (2010), above n 4, 10; United Nations Office on Drugs and Crime (2009), 
above n 16, 123; Helene Merkt et al., ‘Defining an Age Cut-Off for Older Offenders: A Systematic 
Review of Literature’ (2020) 16(2) International Journal of Prisoner Health 95, 1.

125. Merkt et al. (2020), above n 124, 95 (citations omitted).

126. Ibid 103 (Figure 2).

127. Baidawi et al. (2011), above n 4, 1; Merkt et al. (2020), above n 124, 95 (citations omitted).

This chapter outlines the various approaches that have been taken 
to defining ‘older offenders’, and why the Council describes older 
offenders as offenders who are sentenced aged 60 and over. It 
examines whether the number and proportion of older offenders 
increased between 2010 and 2019. Finally, it considers whether there 
are gender differences in the growth in older offenders in Victoria. 

In this report, an ‘older 
offender’ is a person who 
is sentenced or diverted 
aged 60 and over.
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Advocates of a 50-year cut-off point to research suggesting that ‘the natural aging 

process is accelerated by as much as ten years or more in an institutional 

(custodial) setting’.128 Baidawi and others explain that:

[t]he acceleration of the ageing process among prisoners is generally attributed to 

a combination of the lifestyle of offenders prior to entering prison (including poor 

nutrition, substance misuse and a lack of medical care) and the understanding that prison 

environments may escalate age-related illnesses and conditions.129

3.2 Similarly, the United Nations Office on Drugs and Crime’s Handbook on Prisoners 

with Special Needs notes that:

[t]he low threshold is said to be justified by the likelihood that prisoners have an individual 

age 10 years in advance of their counterparts in the community, due to chronic health 

problems, unhealthy lifestyles, alcohol and substance abuse, as well as the stress and 

harmful effects of imprisonment itself.130

3.3 Another argument for 50 being the cut-off age is that there is not one 

homogeneous group of ‘older offenders’, and the definition needs to encompass 

the characteristics and needs of varying groups, such as females131 and Aboriginal 

and Torres Strait Islander132 people. Some researchers choose 50 for more practical 

reasons, as a higher age limit may too severely restrict the sample size.133

128. Office of the Correctional Investigator, ‘Backgrounder: 38th Annual Report to Parliament: Summary 
of Issues and Challenges Facing Older and Aging Offenders in Federal Custody’ (oci-bec.gc.ca, 
2013) Government of Canada <https://oci-bec.gc.ca/cnt/comm/presentations/presentationsAR-
RA0911Info-eng.aspx> at 19 July 2021, 1. See also Turner and Trotter (2010), above n 4, 10; Stavrou 
(2017), above n 4, 2; Baidawi et al. (2011), above n 4, 1; Webber and Evans (2020), above n 5, 11; 
United Nations Office on Drugs and Crime (2009), above n 16, 123; Merkt et al. (2020), above n 
124, 105, 108–109 (citations omitted); Penal Reform International (2021), above n 4, 3.

129. Baidawi et al. (2011), above n 4, 1.

130. United Nations Office on Drugs and Crime (2009), above n 16, 123.

131. Previous research identified that ‘a significant shortcoming to using 60 rather than 50 years to 
define older prisoners, is that this excludes almost all female prisoners in England and Wales’: Turner 
and Trotter (2010), above n 4, 10. See also Omolade (2014), above n 5, 2.

132. Some vulnerable offender groups, such as Aboriginal and Torres Strait Islander people, may have 
additional challenges that put them at risk of more health complications and a lower life expectancy, 
such that the sentencing considerations applicable to older offenders may apply to people in these 
groups at a younger age. See, for example, ibid 12.

133. Merkt et al. (2020), above n 124, 104, 107–108 (citations omitted); Penal Reform International 
(2021), above n 4, 3.
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3.4 Much of the previous literature on older offenders focuses on people sentenced 

to imprisonment. For example, there is a substantial body of research about older 

prisoners’ experiences of incarceration and on accommodating issues arising from 

their age, such as health and physical frailty. 

3.5 In contrast, this report focuses on all sentenced older offenders, not just those 

sentenced to imprisonment. Arguments that people in the prison system age 

faster than people in the general community134 are of less relevance for offenders 

sentenced, for example, to an adjourned undertaking or a fine. Further, most cases 

where courts have taken advanced age into account as a sentencing factor have 

involved offenders aged 70 and over.135 It is rare to see advanced age successfully 

raised as a mitigating factor in relation to an offender aged under 60 in the absence 

of associated factors such as a serious health condition.136 

3.6 For these reasons, this report defines an older offender as an offender who is aged 

60 and over at their sentence or diversion date.

134. Office of the Correctional Investigator (2013), above n 128, 1. See also Turner and Trotter (2010), 
above n 4, 10; Stavrou (2017), above n 4, 2; Baidawi et al. (2011), above n 4, 1; Webber and Evans 
(2020), above n 5, 11; United Nations Office on Drugs and Crime (2009), above n 16, 123; Merkt et 
al. (2020), above n 124, 105, 108–109 (citations omitted).

135. See, for example, Fichtner v The Queen [2019] VSCA 297 (12 December 2019); DPP v Wilson 
(A Pseudonym) [2018] VSCA 263 (17 October 2018); R v Iles [2009] VSCA 197 (3 September 2009); 
R v Cumberbatch [2004] VSCA 37 (15 March 2004); R v Natale [2019] VSC 30 (5 February 2019); 
R v Smith [2018] VSC 656 (31 October 2018); R v Pavlis [2018] VSC 440 (9 August 2018); DPP v 
Harper (A Pseudonym) [2020] VCC 336 (25 March 2020); DPP (Cth) v Newitt [2019] VCC 2030 
(16 December 2019); DPP v Walker [2019] VCC 1670 (7 October 2019); DPP v Unger (A Pseudonym) 
[2019] VCC 1615 (4 October 2019); DPP v Williams (A Pseudonym) [2019] VCC 1599 (25 September 
2019); DPP v Huddart (A Pseudonym) [2019] VCC 878 (14 June 2019); DPP v Richardson [2019] VCC 
512 (12 April 2019); DPP v Pell (Sentence) [2019] VCC 260 (13 March 2019); DPP v Lee (A Pseudonym) 
[2018] VCC 2203 (20 December 2018); DPP v Stafford (A Pseudonym) [2018] VCC 877 (8 June 2018); 
DPP v Conway (A Pseudonym) [2018] VCC 489 (17 April 2018). See also this report [2.7]–[2.9].

136. In R v Whyte, age was taken into account by the court in sentencing an offender aged 52 for murder: 
R v Whyte [2004] VSCA 5 (13 February 2004) [16]. See also this report [2.7]–[2.14]; Mokbel v The 
Queen [2013] VSCA 118 (17 May 2003).
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Sentenced cases involving older offenders
3.7 From 2010 to 2019, there were 917,697 cases sentenced in Victoria’s adult courts, 

mostly in the Magistrates’ Court (Figure 2). Of the cases sentenced in the adult 

jurisdiction,137 people sentenced aged 60 and over were responsible for:

• 4.3% of sentenced cases overall (39,633 of the 917,697 cases sentenced in 

the adult jurisdiction). These 39,633 cases involved 30,033 unique older 

individuals;138

• 4.3% of cases sentenced in the Magistrates’ Court (38,508 of 899,092 cases); 

and 

• 6.0% of cases sentenced in the higher courts (1,125 of 18,605 cases).139 

3.8 In comparison, at June 2019, people aged 60 and over comprised 20.7% of the 

Victorian population (see Figure 1, page 1).

Figure 2: Cases sentenced in the adult jurisdiction in Victoria from 2010 to 2019
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137. Cases involving corporations and cases with an unknown offender age were included in the total 
number of cases in this analysis. See further n 139.

138. The number of older offender cases is higher than the number of sentenced older offenders due to 
5,526 older offenders having more than one case sentenced aged 60 and over.

139. When cases involving corporations or offenders of an unknown age were excluded, the proportion 
of older offenders in the Magistrates’ Court and higher courts was closer: 4.9% in the Magistrates’ 
Court (38,508 of 778,760 cases where the offender’s age could be identified) and 6.1% in the 
higher courts (1,125 of 18,506 cases) (Figure 2).
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Age at offence date
3.9 The definition of ‘older offender’ in this report focuses on the offender’s age at 

sentence, not their age when they committed the sentenced offence. 

3.10 Previous research has established a relationship between age and offending (the 

‘age-crime curve’); offending behaviour declines as people age, with comparatively 

low offending rates among older people.140 As well as being sentenced aged 60 

and over, most (84.1%) older offenders studied in this report were aged 60 and 

over when they committed the principal offence for which they were sentenced.141 

This predominantly reflected offenders in the Magistrates’ Court, where 85.5% 

of offenders sentenced aged 60 and over were also aged 60 and over when they 

offended.142 In contrast, in the higher courts, most of the offenders sentenced aged 

60 and over were actually aged under 60 when they offended (61.4%),143 with 

almost one in four (23.8%) aged under 40 when they offended.144

The number and proportion of older offenders have 
increased
3.11 The annual number of cases involving older offenders in Victoria almost doubled 

between 2010 (2,604 cases) and 2015 (4,609 cases), but it has remained relatively 

stable since (Figure 3, page 28). The main driver of this growth was the increase 

in the number of older offenders sentenced in the Magistrates’ Court. The 

number of older offenders sentenced in the higher courts also increased from 81 

cases in 2010 to 121 cases in 2019, with a peak of 150 cases in 2016. The higher 

courts increase is less relevant to the overall growth in older offenders (but highly 

relevant to the growth in the number of older prisoners discussed in Chapter 6).

3.12 The 83.0% growth rate of cases involving older offenders in the 10-year study period 

(from 2,604 cases to 4,766 cases) far outpaced the 15.6% growth rate of cases 

involving offenders aged under 60 (from 67,995 cases in 2010 to 78,630 cases in 2019). 

140. Sentencing Advisory Council, Reoffending by Children and Young People in Victoria (2016) 3–4; 
Queensland Government Statistician’s Office, Queensland Treasury, Youth Offending (2021) 1-2; 
David P. Farrington, ‘Age and Crime’ (1986) 7 Crime and Justice 189.

141. 31,583 cases equals 84.1% of the 37,536 cases where the date of the principal offence was known. 

142. 31,153 cases equals 85.5% of the 36,422 cases where the date of the principal offence was known.

143. 684 equals 61.4% of 1,114 older offender cases where the date of the principal offence was known.

144. 265 equals 23.8% of 1,114 older offender cases where the date of the principal offence was known.
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This is consistent with the findings of a recent New South Wales study, which 

defined older offenders as those aged 50 and over and found that ‘[o]lder 

offenders increasingly contributed to the NSW offender population … [including] 

those sentenced to custody’.145 

3.13 The 2,604 cases involving older offenders in 2010 represented 3.2% of the 80,709 

cases sentenced in Victoria’s adult courts that year. By 2019, that proportion had 

grown to 5.0% (4,766 of 94,604 cases).146 In comparison, people aged 60 and 

over comprised 19.1% of the Victorian population at June 2010 and 20.7% of the 

Victorian population at June 2019 (see Figure 1, page 1). Therefore, while the 

proportion of offenders aged 60 and over is growing, it remains far lower than the 

proportion of people aged 60 and over in the general population, reflecting the 

higher crime rates of younger people (see [3.9]).

145. Stavrou (2017), above n 4, 1. The study found that ‘the proportion of all persons found guilty who 
were aged 50 and over increased from 6.3% (n = 6,174) in 2000 to 12.2% (n = 13,422) in 2015[,] a 
94% increase in 16 years’: ibid 3.

146. People sentenced in the Victorian Children’s Court were not included in this analysis. 

Figure 3: Number of cases sentenced in Victoria involving offenders aged 60 and over, by 
year (39,633 cases) 
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The rate of older offenders has increased
3.14 To some extent, the aging offender population is likely to reflect overall changes 

to the Victorian population, peoples’ increased life expectancy, and improvements 

in average physical health for people aged 60 and over (giving people the physical 

strength and capability to offend for longer).147 However, the rate (per 100,000 

older people) at which people aged 60 and over were sentenced in Victoria during 

the study period also increased, particularly from 2010 to 2012 (Figure 4). This 

increase suggests that demographic changes in Victoria’s population are not the 

only factor influencing the increase in older offenders.148

Figure 4: Number of sentenced older offender cases per 100,000 older persons, by year
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147. See, for example, Australian Bureau of Statistics (2020), above n 1.

148. This finding is consistent with research elsewhere. See, for example, Stavrou (2017), above n 4, 1.
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Gender differences in the increase in older offenders 
3.15 Among older offenders, men far outnumbered women, particularly in the higher 

courts, where women were responsible for only 7.0% of older offender cases (79 

of 1,125 cases) during the study period. Women accounted for 16.8% of older 

offender cases in the Magistrates’ Court (6,454 of 38,508 cases) (Figure 5).149 

Figure 5: Older offenders, by jurisdiction and gender, 2010 to 2019

Higher courts (1,125 cases) Magistrates’ Court (38,508 cases)

Male

Female

Male

Female

93.0%

7.0%

83.2%

16.8%

3.16 Consistent with previous research into older prisoners,150 the growth rate of older 

female offenders between 2010 and 2019 (119.6%) was higher than that of older 

male offenders (76.6%). Consequently, while women were responsible for 14.9% of 

all older offender cases in 2010 (387 cases), by 2019, women were responsible for 

17.8% of older offender cases (850 cases). 

3.17 Data published by the Australian Bureau of Statistics suggests that the 

proportion of female prisoners decreases with age, with very few women 

aged 65 and over in prison.151 Figure 6 shows that this trend is not limited 

to prison populations but applies across all sentenced offenders in Victoria. 

As age at sentence increases, the proportion of female offenders dramatically 

decreases. For example, in the higher courts, women comprised 10.2% of 

offenders sentenced aged under 60 but only 2.8% of offenders aged 80 and over 

(Figure 6). 

149. The data on gender was restricted to the categories of male and female. Data on non-binary 
gender categories is currently unavailable.

150. Webber and Evans (2020), above n 5, 5: ‘While the number of female prisoners is relatively small 
in comparison to male prisoners the numbers of both have increased. There were 4,068 male 
prisoners and 282 female prisoners on 30 June 2009 but 7,527 male prisoners and 575 female 
prisoners on 30 June 2019’.

151. For example, data from the Australian Bureau of Statistics shows that in Australia the proportion 
of male prisoners aged 60 and over (5.3% of male prisoners) is more than double the proportion 
of female prisoners aged 60 and over (2.4% of female prisoners). Further, prisoners aged 65 and 
over comprise 3.2% of male prisoners and just 1.0% of female prisoners: Australian Bureau of 
Statistics (2020) ‘Table 4: Prisoners, Age by Sex’, 45170DO001_2020 Prisoners in Australia (abs.gov.
au, 2020) <https://www.abs.gov.au/statistics/people/crime-and-justice/prisoners-australia/2020> at 
23 February 2021. See also Webber and Evans (2020), above n 5, 5.
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Figure 6: Older offenders, by jurisdiction, age group and gender, 2010 to 2019
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3.18 Consequently, the average age of older 

male offenders was higher than that of 

older female offenders, particularly in the 

higher courts (68 for older male offenders 

compared with 65 for older female 

offenders). In the Magistrates’ Court, older 

male offenders had an average age of 67 

and older female offenders had an average 

age of 66. Between 2010 and 2019, older 

offenders’ average age increased from 66 to 

68 for older male offenders and from 65 to 

66 for older female offenders.152

Why is the number of older 
offenders increasing?
3.19 Aside from demographic change and longer 

life expectancy, other factors are likely to 

be contributing to the increasing older 

offender population. Critical to understanding the reasons for the increase in older 

offenders is understanding the nature of their offending. Stavrou notes that:

[f ]urther research is … required to assess the reasons why older people are appearing in 

court more often than in the past. Possible reasons include that older offenders are being 

convicted of historical offences (mostly sexual offences); especially as findings emerge from 

the Royal Commission into Child Abuse or that, due to adverse social living conditions or 

a decline in cognitive health older people are committing more crime.153

3.20 The next two chapters explore the offences behind the increase in older offenders 

in the Magistrates’ Court (Chapter 4) and higher courts (Chapter 5) to better 

understand why more older offenders are being sentenced each year.

152. Older female offenders are discussed further at [6.14], [6.17]–[6.35].

153. Stavrou (2017), above n 4, 6 (citations omitted).

Offenders aged 70 and 
over comprised:

• 34.0% of older male 
offenders sentenced 
in the higher 
courts (356 cases) 
compared with 19.0% 
of older female 
offenders (15 cases); 
and

• 27.2% of older male 
offenders sentenced 
in the Magistrates’ 
Court compared 
with 22.0% of older 
female offenders. 
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4. Sentencing older offenders in 
the Magistrates’ Court

Which offences are behind the increase in older 
offenders? 
4.1 The number of older offenders sentenced in the Magistrates’ Court increased by 

84.1% in the study period, from 2,523 cases in 2010 to 4,645 cases in 2019. Figure 7 

shows the number of cases each year based on the principal offence category in 

each case (that is, the offence that received the most serious penalty in the case). 

By far the greatest contributor to the increase in older offenders was traffic/

vehicle offences, which increased 94.4%, from 1,331 cases in 2010 to 2,588 cases 

in 2019. Traffic/vehicle offences were the principal offence in more than half of all 

cases, both overall (56.4% or 21,733 cases) and each year. This finding is broadly 

consistent with the findings of a 2017 New South Wales study of older offenders, 

which found that an increase in traffic offences by older offenders contributed to 

the overall increase in older offenders.154

4.2 Other contributors were assault/cause injury offences, which more than doubled 

from 186 cases in 2010 to 406 cases in 2019, and justice offences (predominantly 

breaches of intervention orders), which almost tripled from 126 cases in 2010 to 

370 cases in 2019 (Figure 7, page 34).

154. Ibid 3–5.

This chapter identifies the offences that most contributed to the 
growth in older offenders in the Magistrates’ Court. It analyses 
the offence types for which older offenders were sentenced, the 
proportion of older offenders with a prior criminal history, and the 
sentencing outcomes they received. Finally, it examines in detail the 
three most common offence types for which older offenders are 
sentenced in the Magistrates’ Court.
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Offence type
4.3 The most common offence types for which older offenders were sentenced in the 

Magistrates’ Court (based on the most serious offence in each case) were:

• traffic/vehicle offences: 56.4% – over half – of all older offender cases, 

with traffic/vehicle cases by older male offenders comprising 47.6% of all older 

offender cases in the Magistrates’ Court (18,347 cases); 

• assault/cause injury offences: 7.9% of older offender cases; and

• justice offences: 7.2% of older offender cases (Figure 8). 

Figure 8: Proportion of older offender cases in the Magistrates’ Court by principal offence 
category and gender, 2010 to 2019 (38,508 cases)
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Differences between older offenders and offenders aged 
under 60
4.4 Figure 9 compares the most serious offences for which older offenders were 

sentenced with those for offenders aged under 60. It shows that while traffic/

vehicle offences were the most common principal offence for both age groups, 

those offences were far more common for older offenders (56.4%) than for 

offenders aged under 60 (35.5%). Offenders aged under 60 were instead more 

commonly sentenced for all other offence types, especially assault/cause injury 

offences, endangerment offences and drug offences. 

Figure 9: Cases in the Magistrates’ Court, by age group and principal offence category, 
2010 to 2019
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Gender differences in offence type
4.5 Traffic/vehicle offences were the most common offences for both older male 

offenders (57.2%) and older female offenders (52.5%), but their offence profiles 

otherwise diverged. For instance, the second most common offence type for older 

female offenders in the Magistrates’ Court was theft offences (14.2% of cases) 

whereas theft offences constituted just 3.4% of older male offender cases. Instead, 

the second most common offence type for older male offenders in the Magistrates’ 

Court was assault/cause injury offences (8.3% of cases) whereas those offences 

constituted 6.2% of older female offender cases. Older female offenders also had 

lower proportions of justice offences than older male offenders (5.6% of cases 

versus 7.6%) and a slightly higher proportion of endangerment offences (6.8% of 

cases versus 5.3%).

‘Two of the main categories of those theft and related 
offences for older women would be the theft from employer – 
the bookkeeper who has been fudging the books over many 
years – and also social security fraud. And often the basis 

for such offending is gambling addiction. There is a very high percentage 
of older female offenders who steal in order to feed a gambling addiction 
– that’s usually the ones from the employer. With the social security, 
well it’s circumstances. They are often homeless, they are often living in 
circumstances of domestic violence and often it’s the need versus greed 
and they’d fall into the need. Not that it’s justified but there’s a common 
way of looking at dishonesty offences – the need as opposed to the greed.’

‘You see a lot of [older women] with shop theft charges, sometimes, 
well often actually, as a sort of cry for help … they don’t actually 
know why they’ve done it and that may be their only offending … They 
may have done that previously on a number of occasions and it’s the 
only sort of thing they do or it may be their first time.’

‘Medication and mental health often play a part to 
disinhibit [older women] as well … that’s a factor I saw a lot of.’

Roundtable Consultation Forum (4 May 2021)
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Prior offences
4.6 Of all older offenders sentenced in the Magistrates’ Court in 2019 (4,277 unique 

offenders): 

• 19.8% had been sentenced in the five years before their index sentence in 2019, 

with 4.5% sentenced in the year before their index sentence (Figure 10);155

• older male offenders were substantially more likely to have a prior sentence 

(in the five years before their index sentence) than were older female 

offenders (21.6%, or 748 of 3,467 older male offenders versus 12.3% or 100 of 

810 older female offenders);

• prior sentences were most common for older offenders sentenced for justice 

offences (32.5% or 100 of 308 offenders), drug offences (26.5% or 26 of 98 

offenders) and theft offences (25.6% or 51 of 199 offenders); and

• prior sentences were least common for older offenders sentenced for 

miscellaneous offences (11.0% or 20 of 182 offenders), assault/cause injury 

offences (11.2% or 43 of 383 offenders) and endangerment offences (11.5% or 

30 of 261 offenders).

Figure 10: Rate of prior offending for older offenders sentenced in the Magistrates’ Court 
in 2019 (4,277 offenders)
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4.7 The proportion of offenders sentenced in the Magistrates’ Court who had also 

been sentenced in the previous five years remained relatively consistent during 

the study period, ranging from 17.7% in 2015 to 21.3% in 2010, 2012 and 2016. The 

constant level of prior offending suggests that there has been little change in the 

number of cases sentenced per offender. This finding indicates that the growth in 

the number of older offender cases in the Magistrates’ Court reflects an increasing 

number of unique offenders being sentenced. 

155. Offences are not always sentenced chronologically. Therefore, a ‘prior’ sentence may relate to an 
offence that was committed after the index offence but sentenced earlier.
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Sentence type
4.8 Fines were the most common sentence type for older offenders sentenced in the 

Magistrates’ Court (47.6% of cases), although fines were slightly more common for 

offenders aged under 60 (50.1%) (Figure 11). Fines were also far more common for 

older male offenders (49.5%) than for older female offenders (38.3%). 

Figure 11: Sentencing outcomes in the Magistrates’ Court, by age group, 2010 to 2019
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4.9 On average, older offenders were sentenced less severely than offenders aged 

under 60. Older offenders less commonly received community orders, suspended 

sentences156 and imprisonment. Conversely, older offenders more commonly 

received adjourned undertakings, discharges, dismissals and diversion orders.

4.10 Older female offenders received less severe sentences, on average, than other 

offenders. For example, just 0.8% of older female offenders were sentenced 

to imprisonment in the Magistrates’ Court (52 cases), compared with 1.9% of 

older male offenders, 3.9% of female offenders aged under 60, and 9.3% of male 

offenders aged under 60. Instead, older female offenders more commonly received 

adjourned undertakings (22.7% of cases compared with 18.3% of cases for older 

male offenders) and diversionary orders (15.4% of cases compared with 8.2% of 

cases for older male offenders). 

4.11 Differences in sentencing between older male and female offenders and male and 

female offenders aged under 60 are likely to predominantly reflect differences in 

their offending types and patterns and the surrounding circumstances (such as their 

criminal history), as opposed to being directly attributable to their age and gender. 

The lower rate of fines for older offenders, particularly older female offenders, 

may also reflect their financial circumstances in that they may be less able than 

offenders aged under 60 to pay a fine, for example, if they are on a pension. Under 

the Sentencing Act 1991 (Vic), once a court has decided to fine an offender, it must 

determine the fine amount having regard to factors such as the offender’s financial 

circumstances.157 In practice, an offender’s capacity to pay a fine is also likely to be 

relevant to a court’s decision as to whether to impose a fine at all, or whether 

another sentencing option would be more appropriate in all the circumstances of 

the case. 

4.12 The remainder of this chapter explores sentences imposed for particular offence 

categories to provide a more specific comparison between older offenders and 

offenders aged under 60.

156. Suspended sentences were phased out over several years under the Sentencing Amendment Act 
2010 (Vic) and Sentencing Amendment (Abolition of Suspended Sentences and Other Matters) Act 
2013 (Vic). As the removal of suspended sentences was not retrospective, they may still be imposed 
in the Magistrates’ Court for offences committed before 1 September 2014 and in the higher courts 
for offences (other than serious or significant offences) committed before 1 September 2013 and for 
serious or significant offences committed before 1 May 2011. Following their abolition, suspended 
sentences were almost totally phased out in practice in the Magistrates’ Court by 2019 for both 
older offenders and offenders aged under 60 alike.

157. Sentencing Act 1991 (Vic) s 52(1).
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Offence profile 1: traffic/vehicle offences

Offence types
4.13 The top three offence types contributing to 

the growth in older offenders’ traffic/vehicle 

cases were:

• other regulatory driving offences (such 

as failing to wear a seatbelt),158 which 

increased from 440 cases in 2010 to 

838 cases in 2019;

• exceed the legal speed limit, which 

increased from 348 cases in 2010 to 

655 cases in 2019; and

• drive while disqualified or suspended, 

which increased from 185 cases in 

2010 to 494 cases in 2019.

4.14 Drink/drug driving was the only traffic/vehicle 

offence category to decrease in number 

between 2010 and 2019, decreasing by 12.5% 

from 289 cases in 2010 to 253 cases in 2019. 

Drink/drug driving cases also decreased as a 

proportion of older offenders’ traffic/vehicle 

cases, from 21.7% in 2010 to 9.8% in 2019. 

These findings are consistent with a 2017 New South Wales study, which also observed 

a change in the type of traffic offences for which older offenders were sentenced:

Although the most common index offence committed by an older offender in 2015 was 

[drink/drug driving], the proportion of older offenders found guilty of this offence has 

fallen over time[,] dropping from 34.5% of all offences in 2000 to 26.5% in 2015. ‘Other 

traffic offences’ increased from 10.9% in 2000 to 20.5% in 2015 (though most of the 

growth in this offence type occurred between 2000 and 2005).159

158. The three most common offences in this group were entering an intersection with a red traffic 
arrow or red traffic light, driving an unregistered vehicle in a toll zone, and using a mobile phone 
while driving. Other offences included failing to wear seatbelt, failing to provide life jackets, failing 
to signal, failing to secure a child in a vehicle, failing to stop vehicle or render assistance after an 
accident, disobeying a traffic control signal (e.g. failing to give way or stop), failing to stop vehicle on 
request, failing to keep left of double lines, refusing a preliminary breath test, refusing a preliminary 
drug test, failing to wear a bicycle helmet, and other bicycle offences.

159. Stavrou (2017), above n 4, 4. 

Compared with 
older offenders in 
metropolitan Melbourne, 
those in regional Victoria:

• more commonly had 
a drink/drug driving 
offence as their 
principal offence 
(14.4% versus 10.1%), 
possibly reflecting 
less access to public 
transport and taxis; 
and

• less commonly had 
an other regulatory 
driving offence (such 
as failing to wear 
a seatbelt) as their 
principal offence 
(27.7% versus 35.6%). 
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4.15 Older offenders and offenders aged under 60 who were sentenced for traffic/

vehicle offences also offended differently. Offenders aged under 60 most 

commonly had driving while disqualified or suspended as their principal offence 

(34.7% of traffic/vehicle cases), whereas older offenders were more commonly 

sentenced for exceed the legal speed limit (31.6%) and other regulatory driving 

offences (33.0% of traffic/vehicle cases), for example, entering an intersection 

with a red traffic light, driving an unregistered vehicle in a toll zone, using a mobile 

phone while driving, or failing to wear a seatbelt. 

4.16 Many of the traffic/vehicle offences for which older offenders were sentenced 

may be dealt with under the infringements system, without the need for a court 

hearing. For example, traffic infringements (not including excessive speeding or 

drink/drug driving) comprised 59.2% of the total infringements issued in 2012–13.160 

Under the infringements system, however, infringement recipients may elect to 

have their matter heard in court.161 For example, they may dispute the offence or 

they may be unable to pay the fine and want their financial circumstances to be 

taken into account, especially if they are no longer working and their sole income is 

a pension.

4.17 The data does not identify which cases in the Magistrates’ Court commenced as 

infringement matters. Based on offence type, however, it is reasonable to assume 

that infringements heard in court may be contributing substantially to the number 

of older offenders being sentenced in the Magistrates’ Court.162 This theory is 

supported by unpublished data provided by Fines and Enforcement Services 

(Department of Justice and Community Safety) showing that:

• the number of older infringement recipients increased from 152,585 in 2010 

to 184,513 in 2019, with a peak of 194,303 in 2014; 

• elections by older infringement recipients to have their infringement heard in 

court also increased from 1,183 people in 2010 to 1,624 in 2019, with a peak 

of 1,667 in 2014; and

• the rate of elections by older people (as a percentage of older infringement 

recipients) has also increased, although it remains relatively low at less than 1% 

(Figure 12, page 43).163 

160. Sentencing Advisory Council, The Imposition and Enforcement of Court Fines and Infringement Penalties 
in Victoria (2014) 68.

161. Infringements Act 2006 (Vic) s 16.

162. Discussed further in chapter 7.

163. Unpublished data, Fines and Enforcement Services (Department of Justice and Community Safety). 
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Figure 12: Number of unique infringement recipients aged 60 and over who elected to 
have their infringement matter heard in court164
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4.18 Roundtable participants identified several reasons why, in their experience, the 

number of traffic/vehicle cases involving older people may be increasing and why 

older people are increasingly electing to have their infringement matter heard 

in court. Firstly, some older people who receive an infringement for the first 

time later in life want the opportunity to ‘have their day in court’, to explain the 

circumstances and preserve their dignity and good reputation. Some older people 

may perceive that an offence is unjust or unwarranted, in light of their previous 

good character, for example, if they are fined for speeding by only a few kilometres 

over the limit.

164. Unpublished data, Fines and Enforcement Services (Department of Justice and Community Safety). 
Data captured for infringements was issued from road safety camera detection, on the spot, 
or for a tolling offence. Age of infringement recipients is calculated at the time of the offence. A 
unique count of infringement recipients is used in the calculation of the proportion of infringement 
recipients that elected to have their infringement heard in court. This means that if an individual 
received two infringements in the same calendar year but elected to have only one heard in court, 
that individual would still be included.
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‘One explanation may well be that a lot of older offenders 
have never offended before and in a busy [court] you’ll 
see a number of people that are clearly over 60 and they 
come along and … they say “I’ve never been in trouble 

before” and they just want to come along and tell their story and to, 
in a way, preserve their good character and their reputation. So that 
might be one explanation of why the Magistrates’ Court is seeing older 
offenders appear on seemingly minor … road traffic offences.’

‘A lot of older people have a strong sense of respect and independence 
and if the quantum of the speed is very small, it might only be say three 
or four kilometres an hour over, that might come into it as well – a sense 
that justice hasn’t been done in their circumstances and the only way 
to do that is to go to the court and have their circumstances heard. So I 
suspect the amount of the speed above the limit would be another factor.’

‘You get a lot of older people – it’s really a combination of all of those 
matters – but because they’ve been such upstanding citizens all their lives 
and now they’ve reached the ripe old age of say 70 or 60 plus. They really 
want the respect of the court, they really want to walk out the 
door having explained themselves … there’s a real dignity that 
they carry and they want to walk out of the court room with it.’

Roundtable Consultation Forum (4 May 2021)

4.19 Secondly, roundtable participants commented that the driving environment is 

increasingly complex, with many changes in recent years, for example, lower speed 

limits in school zones. Older drivers may also be less likely than younger drivers to 

have modern technology in their car warning them, for example, of speed zone 

changes or speed cameras. 

4.20 Thirdly, roundtable participants observed that, in addition to a more complex 

driving environment, more older people are keeping their licences for longer. This is 

supported by an analysis of licence holder numbers. The increase in older offenders 

with traffic/vehicle offences found in this report corresponds with strong growth 

(37.3%) in the number of Victorian licence holders aged 60 and over, from 849,060 

in June 2010 to 1,165,749 in June 2019. This was substantially higher than the overall 

growth in Victorian licence holders (19.4%) and also higher than the growth in the 

Victorian population aged 60 and over (30.9%) during the same period.165

165. Bureau of Infrastructure and Transport Research Economics, Australian Infrastructure Statistics: 
Yearbook 2020 (2020); Australian Bureau of Statistics (2020), above n 1.
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4.21 A fourth reason raised by roundtable participants is that many older people may be 

electing to have infringements heard in court to allow consideration of their financial 

circumstances. Unlike the infringements system under which fixed fines are imposed, 

a court must consider the offender’s circumstances, including financial circumstances, 

in deciding the appropriate penalty for an offence.166 An offender with a relatively 

minor traffic infringement, a low income and a previously unblemished record 

would be a strong candidate for a low-end sentencing order such as a discharge, 

a dismissal or an adjourned undertaking. This view is supported by the sentencing 

outcomes for older offenders with traffic/vehicle offences (discussed at [4.25]). 

I think that some of the on-the-spot fines are pretty steep for 
offences and you would imagine that old offenders might be 
pensioners and to get an $800 fine for something is a big 
deal so I think there is the double-edged thing of wanting to 

preserve their reputation but also wanting to have their circumstances 
considered which of course the court can do. The court … must take 
all those things into account. Somebody who stands before a court 
as a 65-year-old, who has never put a foot wrong in their life 
before, has that to rely on as a very important circumstance 
which a younger person might not have. So I think that’s 
an extra factor. They’ve got years of good character.

Roundtable Consultation Forum (4 May 2021)

4.22 A related question raised at the roundtable consultation forum was whether older 

people adequately understood their options for dealing with infringement penalties, 

such as applying for internal review.167 For example, upon an application for internal 

review for a traffic infringement, such as speeding by less than 10 km/h over the 

limit, Victoria Police may withdraw the infringement notice and issue an official 

warning.168 For an infringement recipient who wants to explain the circumstances 

of their offending or who is experiencing financial hardship, an application for 

internal review may achieve the same purposes as electing a court hearing. 

166. Sentencing Act 1991 (Vic) s 52(1).

167. Roundtable Consultation Forum (4 May 2021). Internal review is an administrative review 
mechanism under Division 3 of the Infringements Act 2006 (Vic), enabling infringement recipients to 
apply to the enforcement agency that issued their infringement for review.

168. Infringements Act 2006 (Vic) s 25(1)(b). See further Victoria Police, ‘Official Warnings’ (police.vic.gov.
au, 2021) <https://www.police.vic.gov.au/official-warnings> at 11 May 2021. 
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Without data on the pathway of infringements from issue to finalisation, however, it is 

difficult to conclude whether older infringement recipients who elected a court hearing 

were unaware of their other options under the infringements framework or whether 

they unsuccessfully applied for internal review before taking the matter to court.169 

Do older people know their options and do they know 
to respond quickly? A lot of the people I see have 
got outstanding notices for power and gas 
and haven’t paid attention to it and haven’t 
recognised the significance of the notice.

Roundtable Consultation Forum (4 May 2021)

4.23 Roundtable participants also commented that some older offenders may elect to 

have traffic/vehicle infringements heard in court due to an incorrect perception 

that the court can help them avoid demerit points being recorded by VicRoads 

against their licence or permit.170 

Some members of the community still don’t understand 
that the court has no control over the operation of the 
demerit point system. Whether you come to 
court or not, demerit points will flow if … the 

charge is found proven. So the consequence of loss of 
points is automatic and that’s applied by VicRoads.

Roundtable Consultation Forum (4 May 2021)

Sentencing in traffic/vehicle cases
4.24 Fines were the most common sentence type in traffic/vehicle cases, although they 

were less common for older offenders (56.6%) than for their younger counterparts 

(74.0%) (Figure 13). Consistent with their more serious offending overall, offenders 

aged under 60 also more commonly received sanctions that are above a fine on 

the sentencing hierarchy (imprisonment, suspended sentences and community 

orders) (7.8%). Their rate of these orders was around three times that for older 

offenders with traffic/vehicle offences (553 cases or 2.5% of traffic/vehicle cases).

169. An infringement recipient whose application for internal review has been refused may still elect to 
have the infringement offence heard in court: Infringements Act 2006 (Vic) s 25(7)(d).

170. For further information about the demerit points system see VicRoads, ‘About Demerit Points’ 
(vicroads.vic.gov.au, 2021) <https://www.vicroads.vic.gov.au/licences/demerit-points-and-offences/
about-demerit-points> at 6 May 2021. 
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Figure 13: Traffic/vehicle cases in the Magistrates’ Court, by age group and sentencing 
outcome, 2010 to 2019
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4.25 Conversely, sentencing options below a fine on the sentencing hierarchy (adjourned 

undertakings, discharges, dismissals and diversion orders) were more common for 

older offenders with traffic/vehicle offences than for their younger counterparts. 

In contrast to the infringements system which imposes a fixed fine, a court is 

required to take into account an offender’s circumstances, including financial 

hardship, in deciding the appropriate sentence.171 To the extent that sentencing 

outcomes below a fine were imposed for traffic/vehicle infringements, this finding 

supports the view that a key reason why older infringement recipients are 

electing a court hearing may be to have their financial circumstances taken into 

consideration, in the hope that it results in a reduced fine or a sanction below a 

fine on the sentencing hierarchy.

171. Sentencing Act 1991 (Vic) s 52(1). See further this report [4.21].



48 Sentencing older offenders in Victoria

Discussion 
4.26 In its recent review, the Fines Reform Advisory Board noted that:

fines have a greater or lesser financial impact on fine recipients depending on their 

financial means. At one end of the scale a fine might be crushing; at the other, the same 

fine may be no punishment at all. The minimisation of this effect will be an essential 

element in any well-designed fines system.172

4.27 The Board drew on a typology of fine and infringement recipients developed by 

the Council in 2014 to inform its own earlier review of the fine and infringements 

system (Figure 14).173 The Council emphasised the importance of providing alternatives 

to court for people who have a valid reason not to pay a fine (for example, a 

defence to the alleged conduct) or who are experiencing financial hardship. 

Figure 14: Typology for classifying fine and penalty recipients
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4.28 In its 2014 report, the Council made numerous recommendations, many designed 

to assist people experiencing financial hardship to discharge their fines without the 

need for a court hearing. One such recommendation was for a work and 

development permit scheme to allow vulnerable people, including those 

experiencing acute financial hardship, to expiate their fines in a constructive way, 
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for example, through voluntary work, attending life skills courses, or accessing172173 

medical treatment or counselling, such as financial counselling.174 The Council also 

recommended that infringement recipients be provided with information about the 

scheme and a phone number to call to engage in it. Consistent with this 

recommendation, the government introduced a work and development permit 

scheme for those in acute financial hardship, commencing on 1 July 2017.175 

The work and development permit scheme provides ‘vulnerable and disadvantaged 

people with a non-financial option to address their fine debt’.176 Work and 

development permits are supervised by a sponsor – an accredited organisation or 

health practitioner. The suitability of a work and development permit to an older fine 

recipient depends on what is offered by available sponsors. The range of activities 

under the permit includes medical treatment, life skills courses, and drug and alcohol 

counselling. As work and development permits are specifically designed for 

vulnerable people and incorporate a broad range of permitted activities including 

medical treatment, they should be adaptable to the needs of older people who meet 

the eligibility criteria. Fine recipients may also extend the time to pay or arrange to 

pay the fine in instalments, although these options do not reduce the fine amount.177

4.29 Another recommendation by the Council was that infringement penalties be 

reduced by 50% for low-income earners, reflecting the principle of equality in the 

criminal justice system:

In addition to increasing efficiency and effectiveness, comprehensive financial hardship 

programs also have broader economic and social benefits by enabling a person to pay 

a penalty that is proportionate to his or her income and still meet essential housing, 

transport, and food costs … a person on a low income (particularly one derived from 

social security payments) may have very little, or no, capacity to pay an unadjusted 

infringement penalty.178

172. Fines Reform Advisory Board, Summary Report on the Delivery of Fines Reform (2020) 5. 

173. Sentencing Advisory Council (2014), above n 160, 78. The typology was adopted by the Fine 
Reform Advisory Board in their report on the delivery of fines reform: Fines Reform Advisory 
Board (2020), above n 172, 6.

174. Sentencing Advisory Council (2014), above n 160, 112–115.

175. For information about the scheme, see Department of Justice and Community Safety, ‘Work 
and Development Permit Scheme’ (justice.vic.gov.au, 2021) <https://www.justice.vic.gov.au/wdp> 
at 2 March 2021.

176. Ibid. To participate in the scheme the person must have a sponsor and have a mental or intellectual 
disability, disorder or illness; have an addiction to drugs, alcohol or a volatile substance; be experiencing 
homelessness; be experiencing acute financial hardship; or be the victim of family violence.

177. Payment plans (including payment by instalments and an extension of time to pay) are provided for 
under Part 3 of the Infringements Act 2006 (Vic).

178. Sentencing Advisory Council (2014), above n 160, 249.



50 Sentencing older offenders in Victoria

4.30 The Council concluded that:

[e]nabling penalty adjustment for those experiencing financial hardship would make the 

system fairer as well as likely increase compliance, reduce costs associated with enforcement 

(which are often unrecovered where the recipient is experiencing financial hardship), and 

reduce the need for some infringement matters to be taken to open court.179

4.31 Although the Council’s recommendation for an infringement penalty concession 

scheme has not been implemented to date, the Fines Reform Advisory Board 

recommended ‘that further consideration should be given to the introduction of a 

concessional penalty rate for infringement fine recipients in financial hardship’.180

4.32 The Council also recommended that infringement recipients be provided with 

information about payment options and a phone number to call to discuss 

options.181 The Fines Reform Act 2014 (Vic), which commenced on 31 December 

2017, led to the creation of Fines Victoria as a centralised body to collect and 

manage infringement and court fines. In addition to its website, Fines Victoria 

provides a call centre service for fine recipients to understand their options and 

deal with their fines. Other measures implemented by Fines Victoria that may 

assist older infringement recipients include website accessibility measures such as 

enhanced functionality to read website content aloud.182 

4.33 As previously mentioned, it is not possible to identify how many cases involving older 

offenders sentenced for traffic/vehicle offences commenced by way of an infringement 

notice. It is also not possible to quantify how many of them attempted to exercise 

other options (such as applying for internal review) before electing a court hearing. 

Indeed, a participant in the Council’s roundtable consultation forum commented that 

the number of elections to court by older infringement recipients is likely to be even 

higher than suggested by the sentenced offences, as many infringement offences are 

withdrawn by police at court and would therefore not appear in the sentencing data.183 

4.34 The increase in older people electing to have infringement matters heard in 

court may, however, indicate that some older infringement recipients are still 

not accessing alternatives to court for people who cannot pay their infringement 

penalty or have a reason why it should be waived. Certainly, this finding raises a 

number of questions about: 

179. Sentencing Advisory Council (2014), above n 160, 249.

180. Fines Reform Advisory Board (2020), above n 172, 16 (Recommendation 15).

181. Sentencing Advisory Council (2014), above n 160, 116.

182. Meeting with Fines and Enforcement Services (Department of Justice and Community Safety) (14 May 
2021). The Council also corresponded with Fines and Enforcement Services during this project.

183. Roundtable Consultation Forum (4 May 2021). 
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• why more older infringement recipients are electing a court hearing; 

• whether they are aware of or are accessing alternative mechanisms for 

reviewing or expiating their fines; 

• whether there is a need for more targeted information, advice and assistance 

for older infringement recipients; and 

• what can be done to slow this trend and reduce the ever growing caseload in 

the Magistrates’ Court. 

4.35 For example, to the extent that older infringement recipients are electing a court 

hearing because they are unable to pay, the introduction of a penalty adjustment 

scheme for low-income infringement recipients may contribute to reducing the 

need for older infringement recipients to take their matter to court. There may 

also be an opportunity for organisations that represent, support or assist older 

Victorians to disseminate information about the available options for dealing with 

infringement notices.

Offence profile 2: justice offences 
4.36 In 2,805 cases involving older offenders during the study period, the principal 

offence was a ‘justice offence’ (also known as justice procedures offences). Justice 

offences cover a diverse range of offences, from contravene a family violence 

intervention order to failing to furnish a tax return. A justice offence is:

[a]n act or omission that is deemed to be prejudicial to the effective carrying out of justice 

procedures or any government operations. This includes general government operations 

as well as those specifically concerned with maintaining government security.184

4.37 The number of justice offence cases involving older offenders almost tripled during 

the study period, from 126 cases in 2010 to 370 cases in 2019.

Breach intervention order offences
4.38 Most of the growth in justice offence cases reflected an increase in breach 

intervention order cases,185 which more than tripled from 61 cases in 2010 to 194 

cases in 2019. 

184. Australian Bureau of Statistics (2011) 1234.0 Australian and New Zealand Standard Offence 
Classification (ANZSOC) (abs.gov.au, 2011) <https://www.abs.gov.au/ausstats/abs@.nsf/mf/1234.0> at 
3 March 2021.

185. The category ‘breach intervention order’ encompasses offences such as contravene a family 
violence intervention order or safety notice under sections 123 and 37 of the Family Violence 
Protection Act 2008 (Vic).
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4.39 Breach intervention order offences were the most common justice offence for 

both older offenders (43.2%) and offenders aged under 60 (47.1%). However, older 

offenders tended to receive less severe sentences than offenders aged under 60, 

particularly older female offenders. For example, the imprisonment rate of male 

offenders aged under 60 (9.4%) was almost triple that of older male offenders 

(3.9%), with no older female offenders sentenced to imprisonment for breach 

intervention order offences. Conversely, the rate of diversion for older female 

offenders (30.9%) was far higher than for older male offenders (13.7%), male 

offenders aged under 60 (5.2%) and female offenders aged under 60 (14.6%). 

Other common justice offences for older offenders
4.40 Older male offenders also had comparatively high rates of failing to comply with 

reporting obligations under section 46(1) of the Sex Offenders Registration Act 2004 

(Vic);186 this was the principal offence in 20.6% of justice offence cases involving 

older male offenders (504 of 2,445 cases). In comparison, this offence comprised 

6.4% of justice offence cases for male offenders aged under 60 and less than 1% 

of justice offence cases for both older female offenders and female offenders aged 

under 60. 

A 2017 analysis of non-compliance type for 546 sex offender 
registry offences in the Magistrates’ Court showed that 
the most common non-compliances were failing to report 
telephone contact details, electronic or online identity details, 
address details, vehicle details and employment 

details (410 of 546 charges with breach information). In 
most cases, however, the breach type was not specified.

Sentencing Advisory Council, Secondary Offences in Victoria (2017) 38–40

4.41 Older offenders were also more commonly sentenced for tax offences than were 

offenders aged under 60 (14.2% versus 4.2%),187 but they were less commonly 

sentenced for bail-related offences (7.1% versus 24.9%).188

186. The Sex Offenders Registration Act 2004 (Vic) sets out certain reporting requirements for registrable 
sex offenders, such as providing an initial report to police including their personal details, address 
and any children with whom they have contact (section 14) and reporting annually to police to 
update their personal details (under section 16).

187. These offences are under the Taxation Administration Act 1953 (Cth).

188. Breach of bail offences include fail to answer bail (110 cases), contravene a conduct condition of bail 
(45 offences) and commit an indictable offence on bail (12 cases).
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Offence profile 3: assault/cause injury offences 

Offence type
4.42 An increase in assault/cause injury offences also contributed to the growth in older 

offender cases in the Magistrates’ Court, although this offence category was more 

common for older male offenders (8.3% or 2,664 of 32,054 cases) than for older 

female offenders (6.2% or 402 of 6,454 cases). 

4.43 Of offenders whose principal offence was an assault/cause injury offence, older 

offenders had a higher rate of common assaults and stalking, while offenders aged 

under 60 had a higher rate of serious assaults, including serious assaults causing 

injury (Figure 15).

Figure 15: Assault/cause injury cases in the Magistrates’ Court, by age group and offence 
type, 2010 to 2019
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4.44 Compared with older female offenders, older male offenders more commonly had 

cases with a serious assault causing injury offence (32.4% of assault/cause injury 

cases involving older male offenders compared with 27.4% of cases involving older 

female offenders). Conversely, older female offenders had a higher proportion 

of cases involving common assault (59.2% compared with 55.1% of older 

male offenders). 
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Sentencing in assault/cause injury cases
4.45 Compared with older offenders, offenders aged under 60 received more severe 

sentence types, reflecting the comparative seriousness of their assault/cause injury 

cases (Figure 16):

• imprisonment, suspended sentences and community orders were far less 

common for older offenders (13.7%) than for offenders aged under 60 

(42.7%); and 

• adjourned undertakings, discharge/dismissal and diversion were far more 

common outcomes for older offenders than for offenders aged under 60 

(Figure 16).

Figure 16: Assault/cause injury cases in the Magistrates’ Court, by age group and 
sentencing outcome, 2010 to 2019
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4.46 Of all older offenders with an assault/cause injury offence, older women had the 

lowest rates of severe sentences, such as imprisonment and community orders, 

which is likely to reflect, at least partially, their lower rate of more serious assaults. 
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For example, the imprisonment rate for male offenders aged under 60 (17.7%) was 

more than double that for female offenders aged under 60 (6.7%), approximately 

five times that for older male offenders (3.5%) and 15 times that of older female 

offenders (1.2%). Conversely, 41.5% of older female offenders sentenced in an 

assault/cause injury case received a diversion order, compared with 23.3% of 

older male offenders, 20.6% of female offenders aged under 60 and 8.7% of male 

offenders aged under 60. This is also likely to reflect their relatively low rate of 

prior sentences (see further [4.6]).

4.47 Previous research suggests that in some cases age-related cognitive decline (such 

as dementia) may contribute to older people committing violent offences.189 

Roundtable participants identified that a common scenario in assault/cause injury 

cases outside the context of family violence is violence by itinerate older offenders 

or those living in boarding houses, their circumstances often compounded by 

mental health issues, cognitive decline (for example, dementia), confrontational 

personalities, estrangement from their families, and/or drug or alcohol issues.190 

These insights are consistent with some of the ‘neighbour/housemate homicide’ 

and ‘confrontational homicide’ cases in the typology of older homicide offenders 

set out at [5.34].191

There’s a cohort of older offenders over 60 [with assault 
charges] that come out of the homes that they live in, the 
boarding houses and the like. Assaults are very common in 
that kind of environment. There’s a lot of alcohol, sometimes 

drugs, but usually alcohol, a lot of mental health issues and violence. And 
also outside those ... boarding houses [there are] also, to a less degree, 
the offenders who are itinerate – they don’t really have one place where 
they live – and they fall under the same sort of category, where often 
they’re estranged from homes and they’ve got very conflictual personalities 
… [T]he same sort of people [come] to court on intervention orders – 
personal safety intervention orders – against the people who live 
downstairs, or against their immediate neighbour, and there’s 
a lot of conflict because of who they are, where they live and 
I guess the lack of supports that they have in the community.

Roundtable Consultation Forum (4 May 2021)

189. The relevance of age-related cognitive impairment (such as dementia) in cases involving violent 
offending is discussed further at [5.25]–[5.37]. See also [2.4], [2.11], [2.30].

190. Roundtable Consultation Forum (4 May 2021). 

191. See, for example, R v Rathbone [2014] VSC 186 (30 April 2014).
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Family violence related offences
4.48 Figure 17 illustrates the proportion of cases with a family violence flag sentenced in 

the Magistrates’ Court in the four years to 2019,192 focusing on five offence categories. 

For each offence category, older offenders were notably less likely than offenders aged 

under 60 to have their case flagged as family violence related. For example, 52.4% 

of assault/cause injury cases involving offenders aged under 60 were flagged as family 

violence related, compared with 40.9% of cases involving older offenders (Figure 17).

Figure 17: Proportion of cases in the Magistrates’ Court with a family violence flag, by age 
group and selected principal offence categories, 2016 to 2019
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4.49 Within the category of assault/cause injury offences, the difference between older 

offenders and offenders aged under 60 was most apparent in cases with a principal 

offence of stalking. The proportion of stalking cases flagged as family violence related for 

offenders aged under 60 (65.0%) was almost double that for older offenders (34.2%).193

4.50 As discussed at [4.45], outside the context of family violence, violent offending 

by older offenders may involve a constellation of factors, such as homelessness 

or living in boarding houses, mental health issues, cognitive decline (for example, 

dementia), confrontational personalities, and/or drug or alcohol issues.194 

192. In recent years, the Magistrates’ Court has been using a family violence flag to mark cases where 
offences may have occurred in a family violence context. This flag is added when the case 
commences in court and is based on available information, including the Victoria Police file. The flag 
can be updated as a case progresses if a link to family violence emerges. 

193. In each subcategory of assault/cause injury offences, a family violence flag was less common for 
older offenders than for offenders aged under 60 (43.8% versus 51.2% for serious assault/cause 
injury cases; 15.6% versus 23.9% for other serious assault cases; 43.7% versus 60.7% for common 
assault; and 34.2% versus 65.0% for stalking).

194. Roundtable Consultation Forum (4 May 2021).
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5. Sentencing older offenders in 
the higher courts 

Which offences are behind the increase in older 
offenders?
5.1 While the main driver of the overall growth in older offenders was an increase in 

the number of older offenders sentenced in the Magistrates’ Court (see Chapter 

4), from 2010 to 2019 there was also a 49.4% increase in the number of higher 

courts cases involving older offenders. Figure 18 (page 58) shows that the increase 

was predominantly attributable to an increase in sex offence cases, from 41 cases 

in 2010 to 74 cases in 2019, with a peak of 88 cases in 2016. Indeed, with the 

exceptions of 2011 and 2012, sex offences made up more than half of all principal 

offences in cases involving older offenders in the higher courts each year. This 

finding is consistent with previous research identifying ‘the apparently increasing 

prevalence of sex offenders among groups of older, male prisoners’.195 

195. Turner and Trotter (2010), above n 4, 11 (citations omitted).

This chapter identifies the offences that most contributed to the 
growth in older offenders in the higher courts, including historical 
sex offences. It examines the offence types for which older offenders 
were sentenced, the proportion with a prior sentence, the sentencing 
outcomes they received and whether sentences imposed on older 
offenders have changed in the last 10 years. Finally, it examines in 
detail four common offence categories for which older offenders were 
sentenced in the higher courts.
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The influence of historical sex offence cases

Has there been an increase in historical sex offence cases?
5.2 The growth in the number of sex offence cases is attributable to an increase in 

historical sex offence cases sentenced each year. Figure 19 shows the time between 

older offenders’ offence dates and sentence dates. It shows that the increase in 

older offenders sentenced for sex offences in the higher courts between 2010 

and 2019 corresponds to an increase in the number of historical sex offence cases 

sentenced in that period. In particular, the number of cases with 20 years or more 

between the offence date and the sentence date increased from 14 cases in 2010 

to a peak of 52 cases in 2016, remaining above 40 cases each year thereafter. In 

comparison, the number of cases finalised within 10 years of the offence remained 

relatively stable, ranging from 15 to 28 cases a year. 

Figure 19: Number of sex offence cases involving older offenders sentenced in the higher 
courts, by year and time from offence date to sentence date, 2010 to 2019 (625 cases)
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Average time from offence to sentence
5.3 Figure 20 shows the average time between offence date and sentence date for 

both older offenders and offenders aged under 60 sentenced for a number of 

specific offence types during the study period. 

5.4 The time between offending and sentencing in sex offence cases was substantially 

longer for older offenders, with an average time of over 22 years compared with 

about five years for offenders aged under 60.196 Similarly, but to a lesser extent, 

the average time between offence and sentence for fraud/deception offences was 

twice as long for older offenders (over nine years) than it was for offenders aged 

under 60 (4.5 years) (Figure 20). 

Figure 20: Average time between offence date and sentence date for selected principal 
offence categories in the higher courts, 2010 to 2019
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196. See [5.27]–[5.32] for further discussion of historical sex offence cases and a detailed breakdown 
of the time between the offence and sentence. See also [2.17]–[2.23] on the relevance of delay 
to sentencing.
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5.5 Several factors are likely to have contributed to the increase in historical sex 

offence cases sentenced each year, including: 

• an increase in victims of childhood sexual abuse coming forward to report the 

offending, possibly empowered by circumstances such as changes to police 

responses to allegations of sexual offending;

• the availability of DNA evidence;

• legislative changes to the prosecution, hearing and sentencing of sex offence 

cases; and/or

• other developments in the time that has passed since the offending, such 

as increased media reporting and awareness in the context of the Royal 

Commission into Institutional Responses to Child Sexual Abuse.197

‘[T]here has been a much greater appetite and energy to 
prosecute offences that occurred a long time ago, that 
people are now much more willing to report those offences 
because they feel that they will actually get an outcome 

from the criminal justice system that validates their experience in 
relation to those offences. So … it is really quite common to see 
offences that occurred really a very long time ago now coming before 
the courts as people gain more confidence to actually be able to give 
evidence before the court and tell the court what happened to them.’

‘We’ve got special police units that deal exclusively with sexual 
offences so the investigative process is more robust. We’ve got 
changed social attitudes. We’ve got changes in the law and the 
… legal processes for sexual offences, the rules of evidence … 
[to] support and protect complainants. We’ve got supports for 
complainants of sexual offences in the form of … [Centres Against 
Sexual Assault] … [T]here are a whole lot of factors which would 
inform the very believable statistics that you have here.’

‘The availability of DNA evidence has made a difference 
as well, especially for … assaults between strangers.’

Roundtable Consultation Forum (4 May 2021)

197. Roundtable Consultation Forum (4 May 2021); Turner and Trotter (2010), above n 4, 11 (citations 
omitted); Office of the Inspector of Custodial Services (WA), Older Prisoners (2021) 12. See also 
Victorian Law Reform Commission, Improving the Response of the Justice System to Sex Offences 
Issues Paper D: Sex Offences: Report to Charge (2020), 2–7; Australian Centre for the Study of Sexual 
Assault, Australian Institute of Family Studies (2005), above n 73, 4–5.
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5.6 As discussed in Chapter 2, cases raising advanced age as a sentencing factor often 

also raise issues around delay (see further [2.17]–[2.23]). Figure 20 shows that, in 

the higher courts, advanced age as a sentencing consideration is most likely to be 

accompanied by the issue of delay in sex offence and fraud cases.198 

Offence type 
5.7 As mentioned at [5.1], the most common offence type for which older offenders 

were sentenced in the higher courts (based on the principal offence in each case) 

was sex offences, which comprised over half of all older offender cases in the 

higher courts (55.7% or 627 of 1,125 cases) (Figure 21). Additionally:

• 10.7% of cases involved drug offences (120 cases);

• 9.2% of cases involved fraud/deception offences (104 cases),199 which were the 

most common principal offence in cases involving older female offenders; and

• 5.8% of cases involved a homicide offence (65 cases, 58 involved older male 

offenders and seven involved older female offenders).

198. Delay is discussed further as a sentencing factor in the context of advanced age at [2.17]–[2.23], in 
the context of sex offences at [5.27]–[5.31] and in the context of fraud/deception cases at [5.43].

199. The most common fraud/deception offences were obtain benefit by deception, which accounted for 72 
cases, including 34 cases of obtain financial advantage by deception under section 82(1) of the Crimes Act 
1958 (Vic) and 16 cases of obtain property by deception under section 81(1) of the Crimes Act 1958 (Vic). 

Figure 21: Proportion of older offender cases in the higher courts, by principal offence 
category and gender, 2010 to 2019 (1,125 cases)
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Do older offenders offend differently to offenders aged under 60?
5.8 In the higher courts, the offence profiles of older offenders and offenders aged 

under 60 were markedly different (Figure 22). Older offenders were more 

commonly sentenced in cases involving the following principal offence categories:

• sex offences (55.7% of cases involving older offenders versus 15.6% of cases 

involving offenders aged under 60);

• fraud/deception offences (9.2% versus 4.8%); and

• homicide offences (5.8% versus 4.6%), which most likely reflects a lack of 

more generalised offending and the influence of delay rather than a greater 

propensity for homicide offending by older offenders. 

5.9 Conversely, older offenders were less commonly sentenced for drug offences, 

assault/cause injury offences, robbery offences and burglary offences.

Figure 22: Higher courts cases, by age group and principal offence category, 2010 to 2019
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Do older male offenders offend differently to older female 
offenders?
5.10 The offence types for which older offenders were sentenced in the higher courts 

varied substantially between older male offenders and older female offenders. The 

most common offences for which older female offenders were sentenced were:

• fraud/deception offences (31.6% of older female offender cases versus 7.6% of 

older male offender cases); and

• theft offences (20.3% versus 2.2%). 

5.11 Conversely, older male offenders were more likely to be sentenced for:

• sex offences (59.6% of older male offender cases versus 5.1% of older female 

offender cases); and

• assault/cause injury offences (4.4% versus 1.3%).

Prior offences
5.12 Focusing on older offenders sentenced in 2019, there were 120 unique older 

offenders sentenced in the higher courts. Of those 120 offenders, 15 (12.5%) had 

been sentenced in the previous five years (Figure 23). 

Figure 23: Rate of prior offending for older offenders sentenced in 2019 in the higher 
courts (120 offenders)
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5.13 The remaining 87.5% of older offenders without a prior sentence (in the previous 

five years) included all 12 offenders sentenced for homicide and all 11 offenders 

sentenced for drug offences.

5.14 Older offenders sentenced for sex offences had a marginally higher rate of prior 

offences than other older offenders, with 15.1% (11 of 73 offenders with sex 

offences as the principal offence) having a prior sentence in the previous five years. 
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5.15 There were only eight older female offenders sentenced in the higher courts in 

2019, one of whom had a prior sentence. Of the 112 older male offenders 

sentenced in the higher courts that year, 14 (12.5%) had been sentenced in the five 

years before their 2019 sentence.

Sentence type
5.16 Figure 24 shows the sentence types imposed in the higher courts on older 

offenders, comparing them to offenders aged under 60. Imprisonment was the 

most prevalent sentence type in the higher courts for both older offenders 

(664 or 59.0% of cases) and offenders aged under 60 (11,102 or 63.9% of cases). 

Imprisonment was also more prevalent for older male offenders (60.2% or 630 

of 1,046 cases) than for older female offenders (43.0% or 34 of 79 cases), largely 

reflecting their different offending profiles and criminal histories.

Figure 24: Higher courts cases, by age group and sentence, 2010 to 2019
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5.17 Given the number of older offenders sentenced years or decades after their 

offending, many were eligible for (and received) suspended sentences, which have 

since been abolished.200 Older offenders were about twice as likely as offenders 

aged under 60 to receive partially or wholly suspended sentences (Figure 24). 

200. Now abolished, suspended sentences may only be imposed in the higher courts for serious and 
significant offences committed before 1 May 2011 (Sentencing Amendment Act 2010 (Vic)) and for all 
other offences if they were committed before 1 September 2013 (Sentencing Amendment (Abolition 
of Suspended Sentences and Other Matters) Act 2013 (Vic)). Many offenders aged under 60 sentenced 
in cases with less delay would not have been eligible for a suspended sentence, particularly in recent 
years. See further Figure 26 for a comparison of the declining use of suspended sentences for older 
offenders and offenders aged under 60 during the study period.
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5.18 There was less use of community orders for older offenders (7.0% compared 

with 13.9% of offenders aged under 60), perhaps reflecting the higher incidence 

of suspended sentences. This difference was particularly stark for older female 

offenders, with 7.6% (6 cases) receiving a community order compared with 22.8% 

(403) of female offenders aged under 60.201 For some older offenders where a 

suspended sentence was still available, the court specifically favoured a suspended 

sentence over a community order due to the offender’s advanced age, ill health 

and mobility issues.202 This raises the question as to how such offenders will be 

sentenced in future cases where suspended sentences are no longer available. 

I also accept [defence counsel’s] submission that a community 
corrections order would not be appropriate in your case, 
given your age and frailty so the punitive aspects 
of such an order, such as unpaid community 

work, could not be undertaken by you, nor are you in need 
of the rehabilitative measures that that order provides for.

Unpublished sentencing remarks provided to the Council

[Defence counsel] submitted that in ordinary circumstances, 
given the age of this offending, a community correction 
order would be within the range of sentences reasonably 
open. However, he submitted, noting [a forensic 

psychologist’s] opinion, that your capacity to engage in that 
kind of order was lacking … that it was appropriate to impose 
a term of imprisonment which was wholly suspended.

DPP v Burton (A Pseudonym) [2019] VCC 1537 (20 September 2019) [49]

‘There’s … [the issue of] the practicality of a community correction 
order for someone who’s elderly – being able to complete it.’

‘There’s also … the fact that they’re sort of at that point where 
rehabilitation is less of an important sentencing consideration because of 
their age. Say someone who is 70 is less a … good prospect for rehabilitation 
than someone who is 27. And then you’ve got the frailty, all of 
the health issues that often accompany being someone older, 
and the lack of suitability of such an order as a corrections order.’

Roundtable Consultation Forum (4 May 2021)
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Sentence length201202

5.19 While older offenders less commonly received imprisonment than offenders aged 

under 60, those who were sentenced to imprisonment tended to receive very 

similar imprisonment lengths to offenders aged under 60. Further, in sex offence 

and fraud cases, imprisoned older offenders received longer average terms of 

imprisonment than their younger counterparts (Figure 25). 

Figure 25: Average sentence length for cases receiving imprisonment in the higher 
courts, by selected offence categories and age group, 2010 to 2019203
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5.20 Older female offenders sentenced to imprisonment received lower average sentence 

lengths in most offence categories than did older male offenders. For example, the 

201. A lower proportion of older female offenders (43.0%) were sentenced to imprisonment, compared 
with 60.2% of older male offenders, 65.5% of male offenders aged under 60 and 49.3% of female 
offenders aged under 60. A higher proportion of older female offenders were sentenced to partially 
suspended sentences (16.5% compared with 10.7% of older male offenders and less than 6% of 
both male and female offenders aged under 60); wholly suspended sentences (19.0% compared 
with 16.1% of older male offenders, 13.0% of female offenders aged under 60 and 8.7% of male 
offenders aged under 60); and fines (5.1% compared with 1.4% of older male offenders, 1.8% of 
male offenders aged under 60 and 2.7% of female offenders aged under 60).

202. See, for example, DPP v Burton (A Pseudonym) [2019] VCC 1537 (20 September 2019) [49]; DPP v 
Hamilton (A Pseudonym) [2015] VCC 1417 (15 October 2015) [18]–[28].

203. Life sentences of imprisonment were excluded when calculating the average sentence length. For older 
offenders, four life sentences of imprisonment were imposed between 2010 and 2019, all for murder. 
For offenders aged under 60, 24 life sentences of imprisonment were imposed in the same period, 23 
for murder and one for conspiring to traffic a commercial quantity of a controlled drug (MDMA).
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average imprisonment length imposed on older female offenders for fraud/deception 

offences (three years and four months) was more than two years shorter than the 

average imprisonment length for older male offenders (five years and five months). 

How has the sentencing of older offenders changed 
over time?
5.21 Figure 26 shows the sentence types imposed in the higher courts on older offenders 

and offenders aged under 60 each year from 2010 to 2019. While the rate of 

immediate custodial sentences increased for offenders aged under 60 (from 66.2% 

to 80.4%), the rate of immediate custodial sentences imposed on older offenders 

did not exhibit any observable trend, remaining relatively stable over time.204 

204. Custodial sentences are collectively sentences of imprisonment and partially suspended sentences. 
Four cases with custodial supervision orders were also included in this category. 

Figure 26: Sentence types imposed in the higher 
courts, by age group and year, 2010 to 2019204
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5.22 For offenders aged under 60, wholly suspended sentences appear to have mostly 

been replaced by immediate custodial sentences (with suspended sentences 

decreasing from 21.9% to 2.1%), although offenders aged under 60 also experienced 

an increase in community orders and other non-custodial orders. In contrast, 

for older offenders, the rate of wholly suspended sentences did not decrease by 

anywhere near the same margin. This is largely attributable to the greater prevalence 

of historical offending by older offenders, meaning that suspended sentences are 

often still available (see further [5.17]). To the extent that there was a decrease in 

suspended sentences for older offenders, those orders appear mostly to have been 

replaced with other non-custodial orders rather than imprisonment (Figure 26). 

Offence profile 1: sex offence cases

Offence type
5.23 The 627 sex offence cases involving older offenders sentenced in the higher courts 

between 2010 and 2019 included:

• 415 cases of aggravated sexual assault (including 30 cases of rape);

• 141 non-aggravated sexual assault cases (predominantly indecent assault – 

136 cases); 

• 42 cases involving child pornography offences; and

• 29 cases involving other sex offences (such as engaging in an indecent act with, 

or in the presence of, a child, or using a service to procure or groom a child 

under 16 for a sex act).205

5.24 Just four of those 627 cases involved older female offenders; all were offences 

against children. One such case involved a woman aged 80 at sentencing, described 

by her doctor as a ‘frail elderly lady’ with significant health problems. Her offending 

involved facilitating her partner’s abuse of her daughter decades before, including 

providing her daughter with alcohol beforehand to calm her. The sentencing 

judge took into consideration the offender’s age, otherwise good character, and 

a delay of approximately five years between the reporting and the sentencing of 

the offence but rejected the submission that a wholly suspended sentence was 

appropriate, instead imposing a partially suspended sentence. The judge concluded:

205. This offence type corresponds with the offence group described as ‘non-assaultive sexual offences’ in the 
Australian Bureau of Statistics’ ANZSOC publication. They are defined as: ‘[o]ffences of a sexual nature, or 
intent thereof, against another person that do not involve physical contact with the person and where the 
person does not give consent, gives consent as a result of intimidation or deception, or consent is proscribed 
(i.e. the person is legally deemed incapable of giving consent because of youth, temporary/permanent 
(mental) incapacity or there is a familial relationship)’. See Australian Bureau of Statistics (2011), above n 184.



70 Sentencing older offenders in Victoria

Whatever trauma you suffered from your ex-husband’s years of brutal treatment towards you, 

your offending can only in my view be classified as heartless, callous and utterly destructive 

of your daughter’s wellbeing. The effects upon her have been catastrophic and lifelong.

As a mother who so entirely abandoned and betrayed her daughter, you still remain in my 

view, despite your age, antecedents, and infirmity, as an appropriate vehicle for general 

deterrence. It is entirely appropriate that this court transmits the message that offending 

of this kind will always attract a response that may deter others from behaving in the same 

fashion. The issues of denunciation of your conduct and just punishment also in my view 

remain live in the sentencing exercise before me.206 

Sentencing
5.25 About two-thirds of older offenders sentenced for sex offences received imprisonment 

(65.2%), with imprisonment more common than for their younger counterparts 

(57.3%) (Figure 27).207 The remainder received partially suspended sentences 

(10.4%), wholly suspended sentences (16.3%), community orders (4.1%) or another 

disposition (4.0%). Community orders were more than four times as prevalent for 

sex offenders aged under 60 (17.7%) than for their older counterparts (4.1%). 

Figure 27: Sex offence cases in the higher courts, by age group and sentence, 2010 to 2019
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5.26 Roundtable participants observed that, in the higher courts, the more severe sentences 

imposed on older offenders for sex offences were likely to reflect particularly 

206. Unpublished sentencing remarks provided to the Council. 

207. The offender in the case described at [5.24] was the only older female offender with a sex offence 
case to receive a sentence with an immediate custodial component; two others received wholly 
suspended sentences and one received a non-custodial supervision order.
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serious offending by that cohort, such as offending against a child (often involving a 

gross breach of trust), sustained offending over a long period of time and offending 

against multiple victims, including intergenerational offending. Further, roundtable 

participants also commented that the Director of Public Prosecutions may decline 

to prosecute less serious offences with substantial delays involving offenders who are 

very elderly, resulting in only the most serious offences by older offenders being likely to 

reach the sentencing stage, which may explain the more severe sentences imposed.208

‘I would imagine with older sex offenders it’s probably the 
severity of the offending that’s before the court in these 
historical cases, there’s possibly multiple victims.’

‘[I wonder] whether there’s a substantial difference in the vulnerability 
of the victims with the historical offences being usually against 
children and so that risk remains high no matter the age of the 
[offender. I] wonder if that’s [a] contributing factor – the nature 
of the victim and potential exposure to future victims.‘

‘With older offenders, often by the time the offences come to light, 
there are a number of complainants that come forward. [For example] 
cases where the elderly person is found guilty of assaulting not only 
their own child, but their grandchildren and sometimes step-children, 
so there can be multiple victims and also the offences often occur 
over a very long period of time, so you’re looking at offences which 
are intergenerational – the offending period can be many, many years 
whereas for younger people it might be a one-off or a single victim.’

‘[I]n relation to the nature of the victim and the nature of the offending 
… often the historical offences involve a breach of trust, and a gross 
breach of trust – it’s a family member, be it a sibling, be 
it a grandchild, a child, and … that’s such an aggravating 
factor when [someone is sentenced] for a sex offence.’

Roundtable Consultation Forum (4 May 2021)

208. Roundtable Consultation Forum (4 May 2021). Under the Policy of the Director of Public Prosecutions 
for Victoria, ‘[a] prosecution may only proceed if there is a reasonable prospect of a conviction; and 
a prosecution is in the public interest … The prosecution must proceed unless there are public interest 
factors tending against prosecution which outweigh those tending in favour’ such as the seriousness 
and age of the offence and ‘the age, physical health, mental health or disability of the offender’. However, 
‘[w]hile there may be public interest factors tending against a prosecution, in most cases the appropriate 
course will be to proceed with the prosecution and for those factors to be put to the court in mitigation of 
sentence’: Director of Public Prosecutions, Policy of the Director of Public Prosecutions for Victoria (2021) 2–4.



72 Sentencing older offenders in Victoria

Delay 
5.27 Research by the Judicial Commission of New South Wales has previously found 

that 37.9% of child sexual assaults are sentenced 10 years or more after the 

offence, with the longest period between offence and sentence in their study being 

38.5 years.209 The Judicial Commission described as an ‘extreme example of delay’ 

a case where 40 years had passed before the offending was reported to police.210 

In a recent Victorian case involving an offender aged 80 at trial and a delay of over 

50 years between offence and sentence, the Court of Appeal observed:

[W]e cannot conclude these reasons without expressing our disquiet at the apparently 

increasing frequency with which cases involving delays in the order of 40 to 60 years 

are coming before the Court. While it is true that some trials may be fairly held in such 

circumstances, and the responsibility for deciding whether criminal proceedings should 

be maintained lies, in the first instance, with the Executive, the forensic difficulties which 

delays of this order of magnitude inflict suggest that such trials should be rare.211

5.28 The current report reveals that sex offence cases with delays of 40 years or more 

are by no means rare when considered as a percentage of sex offence cases involving 

older offenders. On the contrary, most sex offence cases involving older offenders 

were sentenced 10 years or more after the offence (66.6%) with almost one in five 

(18.2% or 114 cases) sentenced 40 years or more after the offence (Figure 28).212 

209. Hazlitt et al. (2004), above n 56, 23.

210. Ibid 23.

211. Lucciano (A Pseudonym) v The Queen [2021] VSCA 12 (9 February 2021) [48].

212. In two of the 627 sex offence cases involving older offenders, offence date data was not available. 
These two cases were excluded from this analysis.

Figure 28: Proportion of older offenders’ sex offence cases in the higher courts, by time 
between offence date and sentence date, 2010 to 2019212
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Only 25.9% of cases (162 cases) were sentenced within five years of the offence, 

and only 12.0% (75 cases) were sentenced within two years of the offence. As 

mentioned at [5.4], the average time between offence and sentence in older 

offenders’ sex offence cases was 22 years and five months.

5.29 The longest period between an offence and sentence was 60 years and 11 months. 

The offender had sexually offended in the 1950s against his two nieces aged under 

10. The offender was aged between 22 and 25 during the first offending and 

between 30 and 31 during the next offending but was 83 at the time of sentencing. 

Considering the far lower maximum penalty in the 1950s and other mitigating 

factors, including the offender’s advanced age and ill health, the court sentenced 

the offender to a wholly suspended sentence. The court commented, however, 

that the offending was ‘extremely serious’ and that:

[t]he courts must take a very grave view of such offending. It is particularly important that 

courts respond severely to offending which is prevalent in the community and it is quite 

clear that intra-familial sexual offending is rife in our community and it does an enormous 

amount of damage, most hidden damage, as it is so difficult for victims of sexual abuse to 

come forward, or if they do come forward it is only after many, many years of suffering 

before they feel capable of undertaking the disclosure by which time years and years of 

grievous suffering have usually occurred.213

‘I think that when you listen to older victims it’s really clear 
that … as people get older it can become more of a burden 
and … it seems to often take a long time for people to 
finally get to the point where they’re willing to act on them 

and they live with things for many, many years … The sad part is that 
[the number of cases] should be probably much, much higher ... There’s 
still an enormous reluctance by lots of older people to report abuse.’

‘It may be also worth considering whether they’re intra-familial or 
inter-familial too … as someone gets older and the potential threat 
to the victim is greatly diminished, I think you can really 
get a victim far more likely to come forward. Especially 
if say [the offender’s] wife dies and the reasons [the 
victim] didn’t come forward previously no longer exist.’

Roundtable Consultation Forum (4 May 2021)

213. DPP v Whitney (A Pseudonym) [2016] VCC 1671 (10 November 2016) [33].
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5.30 The high proportion of older offenders sentenced for historical sex offences 

reflects, at least in part, the time it can take for victim-survivors of sex offences to 

disclose abuse, particularly when it occurred while they were a child (see further 

[2.20]–[2.22]). In turn, historical offences may be more complex to investigate and 

prosecute, compounding the delay.214 

I turn now then to the aspect of delay. These offences 
occurred many years ago ... Your counsel describes it as 
historical offending. That is not unusual at all. It is very 
common for the courts to deal with very old offending and that 

is because it is very common for victims not to be in a position to actually 
complain or for that matter to feel that they are in a position to complain. 
No doubt that arises as part of the dynamics of this sort of conduct ... 
There can be confusion, there can be fear, there can be shame and there 
can be embarrassment. There can be fear of not being believed. 
There can be fear of family dissolution or fragmentation. There 
can even be fear of punishment for the victim or concern felt 
by the victim as to what might happen to the family member.

DPP v Harper (A Pseudonym) [2020] VCC 336 (25 March 2020) [44]

5.31 While this report found that, in many sex offence cases involving older offenders, 

considerable time had passed between offence and sentence, this would not have 

necessarily been a mitigating factor at sentencing. The passage of time between an 

offence and its disclosure to police is unlikely to be mitigatory in its own right,215 

although the offender’s rehabilitation or changed circumstances during that time 

may be relevant.216 As noted previously, where an offender avoids detection 

and enjoys the prime of their life without facing consequences for their actions, 

the delay between offence and sentence may carry little, if any, mitigatory weight.217 

214. Lucciano (A Pseudonym) v The Queen [2021] VSCA 12 (9 February 2021) [41]–[48]; Freiberg (2014), 
above n 20, 430–432; Victorian Law Reform Commission, Improving the Response of the Justice 
System to Sex Offences Issues Paper B: Sexual Offences: Key Issues in the Criminal Justice System (2020), 
7; Victorian Law Reform Commission (2004), above n 73, xxx; 84–86, 227.

215. Warner et al. (2018), above n 61, 24; Curypko v The Queen [2014] VSCA 192 (29 August 2014) [63]; Judicial 
College of Victoria (2021), above n 28, 66; Freiberg (2014), above n 20, 430–432. See further [2.20]–[2.22]

216. See, for example, DPP v Lucciano (A Pseudonym) [2020] VCC 177 (27 February 2020) [41]; Freiberg 
(2014), above n 20, 430–432.

217. Freiberg (2014), above n 20, 357-359, 432 (citations omitted); R v Dobbie [2019] VSC 275 (29 April 
2019) [94]; R v Davies [2017] VSC 800 (21 December 2017) [50]; R v Holyoak (1995) 82 A Crim R 
502, 508–509; R v Liddy (No. 2) [2002] SASC 306 (19 November 2002); DPP v HVT [2013] VCC 114 
(14 February 2013) [27]–[28]; DPP v Shelton (A Pseudonym) [2020] VCC 1073 (21 July 2020) [112].
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The fact that an offender is of advanced age at sentencing for a sex offence 

committed when younger may remain a relevant factor. However, it does not 

justify an inappropriately low sentence.218 

5.32 Consistent with these principles, the findings of this report suggest that advanced 

age did not dominate the sentencing of offenders in the study group. Older 

offenders were more commonly sentenced to imprisonment for sex offences than 

were offenders aged under 60, and older offenders sentenced to imprisonment 

for sex offences received longer terms of imprisonment on average than did their 

younger counterparts. 

The situation … can be seen to be similar to many 
encountered in the courts where there has been the sex 
abuse of young persons. Often such victims, experiencing 
unjustified feelings of embarrassment, shame and guilt 

that have been induced by the behaviour of the perpetrator, will 
continue to remain so for many years. Accordingly, and very frequently 
… the commission of the offences will not be exposed until long 
afterwards. Considered in this light, it is … apparent that the principle 
of general deterrence must assume very considerable significance 
as a sentencing consideration … [I]t is incumbent upon the courts, 
however long ago the offences were committed, to express the 
denunciation of the community of such behaviour, through 
the sentences imposed on perpetrators. They must be seen 
to vindicate the values of the society that they represent, 
fundamental to which is the protection of its children.

DPP v Toomey [2006] VSCA 90 [17] (Vincent JA)

218. See R v RLP [2009] VSCA 271 (26 November 2009) [39]; R v Hickson (No 4) [2020] NSWSC 340 
(3 April 2020) [48]; DPP v Harper (A Pseudonym) [2020] VCC 336 (25 March 2020) [49]; R v Bazley 
(1993) 65 A Crim R 154; DPP v Jamieson [2016] VSC 407 (22 July 2016) [72]; R v Caruso [2010] 
VSC 354 (6 September 2010) [25]; DPP v Laidlaw [2019] VCC 1058 (18 July 2019) [84]; R v Houston 
[2016] VCC 638 (17 May 2016) [94].
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Offence profile 2: homicide cases
5.33 Homicide cases comprised 5.8% of all older offender cases sentenced in the higher 

courts between 2010 and 2019 (65 cases – 58 for older male offenders and seven 

for older female offenders). Dangerous driving causing death and murder were the 

two most common homicide offences for older offenders, comprising 47 cases 

together (Figure 29). 

Figure 29: Number of homicide cases involving older offenders, by offence type and 
gender, 2010 to 2019
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5.34 The 35 non-driving-related homicide cases fell into several categories based on 

the relationship between the offender and the victim and on the surrounding 

circumstances:
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Intimate partner homicide 

Consistent with homicide typologies involving all offenders,219 the most common category 

for older offenders was intimate partner homicide (14 cases), usually in the context of a 

relationship ending or deteriorating. Twelve cases involved an older male offender killing 

or attempting to kill his current or former female partner. Two cases (one manslaughter 

case and one murder case) involved an older female offender killing her male partner. 

Your age is a very relevant consideration in sentencing you, 
both in setting the total sentence and in determining an 
appropriate non-parole period. At the time of the offending, 
you were 46. You are now 70. In sentencing you, I bear in 

mind that, given your age and statistical life expectancy, you may not 
survive a lengthy prison sentence. Further, being imprisoned for the 
first time at such an age is likely to be significantly more onerous than 
for a much younger person … However, this was a terrible crime, for 
which you have demonstrated no remorse. On the contrary, you have 
sought to blacken the name of the victim, your former wife, and to blame 
several other people for the murder, none of whom are still alive and 
able to defend themselves. And your failure to disclose the whereabouts 
of [her] body continues to distress members of her family. There is 
still a need for punishment and general deterrence in a case such as 
this. Unfortunately, the story of somebody (usually, but not 
always, a male) who refuses to accept that a relationship 
is over, and who harasses, pursues or assaults a former 
partner, ultimately ending in their death, is all too common.

R v McDonald [2011] VSC 235 (7 June 2011) [29]–[35]

219. See, for example, Kenneth Polk, When Men Kill: Scenarios of Masculine Violence (1994); Jenny 
Morgan, Who Kills Whom and Why: Looking Beyond Legal Categories (2002); Milan Zimmermann 
and Michael Tsokos, ‘Typology of murder-suicides in Berlin according to a longitudinal study based 
on autopsy files’ (2021) 17 Forensic Science, Medicine and Pathology 247; Sentencing Advisory Council, 
Provocation in Sentencing (2nd ed., 2009) 109. 
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Neighbour/housemate homicide 

Another category was men killing their neighbour or housemate in the context of an 

ongoing grievance or dispute (five cases). One case involved the murder of the older 

offender’s elderly neighbours and their adult son. The remaining four cases involved the 

manslaughter of the offender’s male housemate or neighbour. 

You are a 67 year old man who has now killed two people 
in two separate incidents. Both … over what could best 
be described as trivial matters, on the limited information 
that I have. You have pleaded guilty to manslaughter … The 

dangerous act was that of carrying and using a knife in an argument, that 
was just fisticuffs. [The victim] was an unarmed man, he was elderly – 
being 8 years older than you and your behaviour, in using his garden bed 
he had prepared for his vegetables, was deliberately provocative. You 
were both, it would appear, grumpy old men, who were intent on being 
unpleasant and difficult towards each other. To allow that unpleasantness 
to descend to the level where [he] died is appalling. One would have 
expected that after 16 years in … prison for murdering your cousin, the 
last thing you would wish to do is kill another human being 
and ensure that you spend the majority of what is left of your 
life also in prison. However, that it where your actions and 
your demonstrated arrogance and hostility … has led you.

R v Papadopoulos [2013] VSC 134 (9 April 2013) [27]–[28]

Confrontational homicide 

In addition to the five neighbour/housemate homicide cases in the context of an ongoing 

grievance or dispute, there were a further six confrontational homicides where an 

offender killed or attempted to kill a person known to them (but not a neighbour or 

housemate) in the context of a pre-existing grievance or dispute. Four involved an older 

male offender and two involved an older female offender (one murder case and one 

incitement to murder case).
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‘Mercy’/‘pseudo-altruistic’ killings220  

Two cases of attempted murder–suicide fell into the category of ‘mercy’/‘pseudo-

altruistic’ killings: in one case, the offender attempted to kill his very ill 84-year-old 

wife and himself; in the other, an older woman attempted to kill her severely disabled 

son and herself. 

That you loved [your wife] cannot be doubted, it has been 
attested to by numerous witnesses and even [her] children 
… it is also demonstrated by your desire to die with her when 
you tried to kill her. Further, your main reason for doing the act 

that you did was your final acceptance, that despite your best endeavours 
the doctors were correct, [she] was not improving, she was in fact 
deteriorating. Your perception was that no other person could look after 
her as well as you could, and, when you realised that, you determined to 
relieve your wife from the advanced dementia and Parkinson’s 
Disease, which in your perception now caused her to have 
a dreadful quality of life, with no hope for improvement.

R v Klinkermann [2013] VSC 65 (25 February 2013) [27]–[28]

Sexually motivated homicide 

Two cases involved sexually motivated homicides that had occurred decades before the 

older offender was charged.

Other 

The remaining five homicide cases had other, unclear or unknown motivations or 

circumstances. 

220. Zimmermann and Tsokos describe ‘Mercy killings’ as ‘cases of older offenders killing their partners 
because of declining health or advanced disease’. They add that ‘‘“Pseudo-altruistic” motives 
might play a role in cases of female offenders killing their children. They might not want them to 
be completely at the mercy of, for example, a former partner, or to face an unfavorable future: 
Zimmermann and Tsokos (2021), above n 219, 248.
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5.35 Previous research has explored the association between age-related cognitive 

impairment, such as dementia, and violent behaviour by older people, particularly 

those with no prior criminal history. For example, a 2015 New South Wales study 

of homicides by older offenders (aged 55 and over in that study) found that:

almost one-third of offenders had a cognitive disorder ... None of the offenders aged 

over the age of 62 with cognitive impairment had a prior conviction for a violent offence, 

suggesting that cognitive impairment contributed to those homicides.221

5.36 Similarly, a 2016 study highlighted risk factors for violence in patients with dementia, 

noting that: 

[b]rain disease can contribute towards criminal behavior. Some dementia patients have 

profound behavioral and psychological symptoms that might cause legal violation, and 

it might be possible that criminal manifestations in individuals with dementia becomes a 

distressing problem … There is a growing body of evidence that demented patients can 

show impaired moral judgments, decline in social interpersonal conduct, transgression in 

social norms and antisocial acts: these figures characterize a form of the so-called acquired 

sociopathy … [M]ost antisocial behavior committed by those with acquired sociopathy is 

a reactive consequence of frustration … the commonest sociopathic acts in dementia are 

physical assaults that are sometimes correlated with misperceptions and sometimes with 

frank delusions.222

5.37 Where a condition such as dementia is found to have contributed to offending 

behaviour, the offender’s culpability for the offence may be reduced. For example, 

in Kavanagh v The Queen, in sentencing an older offender for intentionally causing 

serious injury, the Court of Appeal held that:

[t]here is … a proper basis in this evidence upon which to conclude that the appellant’s 

moral culpability has been lessened by her dementia or impaired higher mental 

functioning. There is also a basis for concluding that both specific and general deterrence 

should be given less weight than otherwise, and that her time in prison will exacerbate 

her mental condition. To this extent, the principles enunciated in R v Verdins are 

applicable here.223

221. Sharon Reutens et al., ‘Homicides by Older Offenders in New South Wales Between 1993 and 
2010’ (2015) 23(5) Australasian Psychiatry 1, 3.

222. Gabriele Cipriani et al., ‘Violent and Criminal Manifestations in Dementia Patients’ (2016) 16(5) 
Geriatrics & Gerontology International 541, 543. 

223. Kavanagh v The Queen [2011] VSCA 234 (18 August 2011) [9]. See also DPP v Cardamone [2017] 
VCC 1367 (22 September 2017) [29]–[30]: ‘In my view your clinical depression and the onset of 
dementia and cognitive deterioration are implicated in your poor decision to assist your son by 
being the conduit for the money’: at [29].
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5.38 Dementia has also been recognised as presenting ‘a series of specific challenges for 

correctional and prison health services’.224 Dementia can ‘lead to social and physical 

vulnerability in older prisoners, with heightened risk of victimisation by younger 

prisoners’.225 Dementia can also render people unable to control ‘changes in their 

mood and resulting behaviour’.226 These difficulties may compromise their ability to 

follow rules, socialise, and engage in activities. If the dementia is undiagnosed, they 

may be reprimanded for ‘acting out’ or non-compliance, which may further affect 

their physical and mental health.227

Offence profile 3: drug cases
5.39 In around one in 10 higher courts cases involving older offenders, the principal 

offence was a drug offence (9.4% for older male offenders or 106 cases; 1.2% for 

older female offenders or 14 cases). For older male offenders, the most common 

drug offences were:

• cultivating a commercial quantity of narcotic plants (53 of 106 cases or 50.0%);

• dealing or trafficking in a commercial quantity of drugs (16 of 106 cases or 

15.1%); and

• dealing or trafficking in a non-commercial quantity of drugs (16 of 106 cases 

or 15.1%).

5.40 Like older male offenders, older female offenders were mostly sentenced for 

cultivating narcotic plants (eight of 14 cases). Another four cases involved trafficking 

(one for a commercial quantity) and two involved drug importation.228 

224. Corrections Victoria and Justice Health (2015), above n 4, 6. See also Williams et al. (2012), 
above n 8, 1478.

225. Ibid.

226. Corrections Victoria and Justice Health (2015), above n 4, 6.

227. Ibid; Williams et al. (2012), above n 8, 1478.

228. The Council’s 2015 report on major drug offences found that the majority of offenders sentenced 
for cultivating a narcotic plant were ‘house-sitters’ or had an ancillary role such as watering plants. 
They were ‘often described as having been recruited by senior personnel in order to repay 
gambling, study, and/or migration-related debts’, although these circumstances were more common 
for offenders aged 18 to 34 than for offenders aged 35 and over: Sentencing Advisory Council, 
Major Drug Offences: Current Sentencing Practices (2015) 20.
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5.41 Older male offenders sentenced for drug offences more commonly received 

imprisonment than did older female offenders (68.9% or 73 cases compared with 

50% or seven cases).229 All 17 older offenders sentenced for dealing or trafficking 

in a commercial quantity of drugs received imprisonment, as did 13 of the 18 older 

offenders sentenced for trafficking in a non-commercial quantity of drugs and 10 of 

the 14 older offenders sentenced for drug importation.

Offence profile 4: fraud/deception cases
5.42 In the higher courts, older female offenders were most commonly sentenced 

for fraud/deception offences (31.6% or 25 of 79 cases). The prevalence of this 

type of offending among older female offenders sentenced in the higher courts is 

consistent with research suggesting that the ‘gender breakdown’ for fraud offences 

is often ‘less stratified’ than for other offence types:

The age of offending appears to be older than general offenders who offend at a much 

earlier age … leading to the observation ‘this predominance of older offenders is 

understandable, as opportunities only arise after individuals have been in the workplace 

for some time and have acquired some experience and trust’. The gender breakdown 

appears to be much less stratified in white collar crime than other offence types with very 

similar levels of conviction … [supporting the] assertion that women are as likely as men 

to attempt this offence.230

5.43 The average time between offence and sentence in older offenders’ fraud/deception 

cases was more than double that for offenders aged under 60 (nine years and one 

month versus four years and six months). This finding is consistent with previous 

research suggesting that people who violate financial trust ‘may appear to be the 

most valuable employee, and not the disgruntled rebel that many employers may 

expect to find’, allowing them to ‘go undetected for a long period of time’.231 It also 

reflects the complexity and length of investigations into major fraud cases.232

229. As only 14 older female offenders were sentenced for drug offences, caution is required in 
interpreting these findings.

230. David Curnow, ‘Predicting the Risk of “White Collar” Offending: Assessing the Interaction of Work 
Environment and Offender Characteristics’ (Phd Thesis, Monash University, 2011) 175. See also 
Office of the Inspector of Custodial Services (2021), above n 197, 17 (citations omitted).

231. Curnow (2011), above n 230, 175. See also Office of the Inspector of Custodial Services (2021), 
above n 197, 175 (citations omitted). See further [2.17]–[2.23] for discussion of delay in the context 
of advanced age as a sentencing factor. See also Freiberg (2014), above n 20, 430 (citations omitted).

232. Roundtable Consultation Forum (4 May 2021); Freiberg (2014), above n 20, 430 (citations omitted). 
See also Curnow (2011), above n 230, 175; Office of the Inspector of Custodial Services (2021), 
above n 197, 46–47 (citations omitted). 
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‘Virtually no one has one big heist in fraud – it’s always 
much smaller thefts over a long period of time and 
the average fraudster has at least two audit cycles. 
So two years is not an uncommon length of time for a 

fraudster to be operating when stealing from their employer.’

‘They’re in a position of trust. So they’re in a position of trust and they 
may be doing the books for family or partners or they’ve long established a 
reputation of being honest and so detection of the offence takes longer.’

‘[W]ith fraud [in] the higher courts, there’s also commercial crime, 
there’s the Ponzi schemes which can function and operate for many, 
many years before they’re detected. And you get fallout that’s ongoing 
because the victims are just scattered far and wide. So they’re very 
difficult to investigate, so that might account for some of the delay. But 
[it’s] initially difficult because they’re easy to commit, in the sense that 
the person’s in a position of trust or has earned the trust of the potential 
victims and then subsequently the investigation takes time. And then of 
course you’ve got the court process which needs to go, initially, in the 
Magistrates’ Court. And then [further time] before a matter reaches trial.’ 

‘[Fraud is] quite a complex thing to investigate, and policing fraud 
units have thresholds as well and certainly with … larger companies, 
there tends to be a push to use forensic accountancy firms, for 
example, to build the case as much as anything else and 
then hand that on to a fraud unit … and there’s also an 
enormous amount of under-reporting as well, so there’s 
a lot of factors with fraud that are difficult to quantify.’

Roundtable Consultation Forum (4 May 2021)

5.44 Imprisonment was the most common disposition for fraud/deception offences for 

both older offenders (42.3%) and offenders aged under 60 (46.3%) (Figure 30, 

page 84). Reflecting the greater availability of suspended sentences for older 

offenders due to delay, older offenders more commonly received partially 

suspended sentences than did offenders aged under 60, while offenders aged 

under 60 more commonly received a community order or fine.

5.45 In fraud/deception cases, older female offenders had higher imprisonment rates 

(44.0%) than both older male offenders (41.8%) and female offenders aged under 

60 (35.9%), although care should be taken in interpreting this finding due to the 
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relatively small number of older female offenders (25 cases, compared with 79 

cases involving older male offenders and 234 cases involving female offenders 

aged under 60).

Figure 30: Fraud/deception cases in the higher courts by age group and sentence, 2010 
to 2019

0.5%

1.0%

4.7%

14.4%

23.5%

9.6%

46.3%

4.8%

1.0%

0.0%

4.8%

24.0%

23.1%

42.3%

Other order

Adjourned undertaking

Fine

Community order

Wholly suspended sentence

Partially suspended sentence

Imprisonment

Aged 60 and over (104 cases)
Aged under 60 (831 cases)

5.46 Of offenders sentenced to imprisonment for fraud/deception offences in the 

higher courts, older offenders received longer average terms of imprisonment 

than did their younger counterparts (see further [5.19]). The higher average 

imprisonment lengths imposed on older offenders are likely to reflect a complex 

constellation of sentencing factors, at the centre of which are factors relevant to 

offence seriousness (such as breach of trust, a long period of offending without 

detection and the amount taken). These outcomes suggest that in sentencing older 

offenders for fraud/deception offences, advanced age does not appear to override 

factors relating to offence seriousness and other sentencing considerations. This 

finding is consistent with the principle stated in Mokbel v The Queen, that ‘the age 

of an offender is always a relevant consideration and may, in particular cases, be of 

considerable significance. But it will never be determinative’.233

233. Mokbel v The Queen [2013] VSCA 118 (17 May 2003) [114].
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6. Older prisoners 

The number of older prisoners is increasing
6.1 Older prisoners, who have been classified as ‘special needs prisoners’,234 have been 

recognised as ‘proportionally the fastest growing age group in prison systems 

around the world’.235 It is well documented that the number of older prisoners in 

Victoria is growing, with the number of prisoners (sentenced or on remand) aged 

60 and over in Victoria increasing from 226 in June 2010 to 458 in June 2019.236

234. United Nations Office on Drugs and Crime (2009), above n 16, 123. 

235. Merkt et al. (2020), above n 124, 96 (citations omitted). Similarly, a recent Australian study found 
that: ‘[t]he population of older prisoners in Australia is growing at a greater rate than the population 
of younger prisoners. Since 2009, the number of older prisoners in Australia grew from around 
5,300 to 9,600 – that is, a growth of 79%. The number of younger prisoners grew at a slower 
rate – from around 24,000 to 33,500 with an overall growth of 40%’: Australian Institute of Health 
and Welfare, Health and Ageing of Australia’s Prisoners 2018, cat. no. PHE 269 (2020) 4 (citations 
omitted). See also Office of the Inspector of Custodial Services (2021), above n 197, v, 2; United 
Nations Office on Drugs and Crime (2009), above n 16, 124; Hwang et al. (2021), above n 48, 2; 
Baidawi et al. (2016), above n 21, 1; Penal Reform International (2021), above n 4, 2. 

236. Australian Bureau of Statistics (2019) ‘Table 21: Prisoners, Indigenous Status, Sex and Age by State/
Territory’, 45170DO001_2020 Prisoners in Australia (abs.gov.au, 2019) <https://www.abs.gov.au/
statistics/people/crime-and-justice/prisoners-australia/2019> at 7 May 2021; Australian Bureau 
of Statistics (2010) ‘Table 6: Prisoners, Age and Sex by State and Territory’, 45170DO001_2020 
Prisoners in Australia (abs.gov.au, 2010) <https://www.abs.gov.au/AUSSTATS/abs@.nsf/
Lookup/4517.0Main+Features12010> at 7 May 2021. See also Webber and Evans (2020), above n 
5, 5; Corrections Victoria, ‘Table 1.5: All Prisoners by Sex and Age’, Annual Prisoner Statistical Profile 
2009–10 to 2019–20 (2020); Australian Institute of Health and Welfare (2020), above n 235, 4; 
Baidawi et al. (2011), above n 4, 1.

This chapter explores whether there has been an increase in the 
number of older offenders sentenced to imprisonment, which may 
partially explain the increase in older prisoners in Victoria. It identifies 
the offences that most contributed to the growth in older prisoners 
and the gender differences in those offences. It also examines 
whether the length of imprisonment sentences have increased. 
Finally, it examines whether there are any gender differences in the 
rate of imprisonment sentences.
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6.2 Possible contributors to the aging prisoner population include:

• the aging general population combined with a longer life expectancy, and 

better health later in life, particularly in some countries;237

• increases in the number of people being held on remand awaiting trial;238

• changes in prosecution and sentencing laws and practices, including longer 

sentences and reduced options for early release;239

• an increase in the number of older offenders sentenced to imprisonment;240 

• the severity of offending by older offenders sentenced in the higher courts, 

compared with offenders aged under 60, for example, a high proportion of 

older offenders sentenced for sex offences against children;241 and

• the introduction and expansion of post-sentence schemes for high-risk 

offenders, although in Victoria offenders are more commonly placed on 

supervision orders (residing in the community or in residential facilities 

managed by Corrections Victoria) than on detention orders (requiring them 

to be detained in a prison).242 

6.3 Previous literature divides older (sentenced) prisoners into three key groups based 

on their criminal histories:

1. long-term prisoners – ‘prisoners serving a long sentence who grow old 

while incarcerated’:243 

[T]hose [prisoners] were sentenced to long prison terms while young and have 

grown old in prison. For the majority of this group the offence will have been a first 

237. Baidawi et al. (2011), above n 4, 2; United Nations Office on Drugs and Crime (2009), above n 16, 
124; Penal Reform International (2021), above n 4, 2, 12; Omolade (2014), above n 5, 2; Kim and 
Peterson (2014), above n 4, v. See also this report [1.1]. Factors that have contributed to improved 
life expectancy in Australia include improved health services, safer working environments, and 
medical and technological advances. See Australian Bureau of Statistics (2020), above n 3. In recent 
years, both life expectancy and the ‘number of years expected in full health’ have increased for 
older Australians: Australian Institute of Health and Welfare, Australia’s Health 2020 Data Insights, 
Australia’s Health Series no. 17. cat. no. AUS 231 (2020) 264.

238. Corrections Victoria, Women in the Victorian Prison System (2019) 5–8; Hwang et al. (2021), 
above n 48, 2.

239. Baidawi et al. (2011), above n 4, 2.

240. Penal Reform International (2021), above n 4, 2.

241. Baidawi et al. (2011), above n 4, 3; Omolade (2014), above n 5, 2. See also this report [5.26].

242. In Victoria, a serious offender can be made subject to a detention order (keeping them in prison) 
if the Supreme Court is satisfied that the offender ‘poses an unacceptable risk of harm that cannot 
be safely managed by the offender residing in the community under a Supervision Order’: Post 
Sentence Authority, Annual Report 2019/20 (2020) 32. As at 30 June 2020, four offenders were 
subject to a detention order in Victoria: ibid. 

243. Baidawi et al. (2011), above n 4, 3; Omolade (2014), above n 5, 4.
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offence, the crime committed, a violent crime. It has been noted that such offenders 

make good institutional adjustments and are in fact often model inmates. However, 

due to their long period of institutionalization and loss of community links and limited 

work history, this group experiences the most difficulties in social reintegration 

following release.244

2. ‘ageing recidivist offenders’ who ‘enter and exit prison throughout their 

lifetime and return to prison at an older age’.245 These prisoners appear to 

be those whom researchers have foremost in mind when describing older 

prisoners who have experienced an accelerated aging process due to their 

life circumstances, such as drug and alcohol use, homelessness, childhood 

disadvantage, abuse and neglect, an inadequate diet and lack of medical 

attention. This group is:

made up of habitual offenders, who have been in and out of prison throughout their 

lives. They adjust reasonably well to prison life, though often have chronic health 

problems, including particularly, a history of substance abuse. Their community ties 

are limited and their employment history sporadic. They also encounter difficulties 

in resettlement.246

3. ‘first-time prisoners’ – offenders sentenced to imprisonment for the first 

time at an older age.247 As set out in the United Nations Office on Drugs and 

Crime’s Handbook on Prisoners with Special Needs, these offenders are:

those who have been convicted of a crime in later life. Their crimes are usually 

serious. This group experiences the most severe adjustment problems in prison and 

are likely to be victimized by other prisoners. Included in this group are those who 

have been sentenced retrospectively, often as a result of improvements in DNA 

testing. Many of such offenders who face imprisonment for the first time in later life 

are sex offenders.248

244. United Nations Office on Drugs and Crime (2009), above n 16, 126.

245. Baidawi et al. (2011), above n 4, 3; Omolade (2014), above n 5, 4.

246. United Nations Office on Drugs and Crime (2009), above n 16, 126.

247. Baidawi et al. (2011), above n 4, 3; Omolade (2014), above n 5, 4.

248. United Nations Office on Drugs and Crime (2009), above n 16, 126. A final category, which is not 
identified in all older prisoner typologies, is described as ‘prisoners sentenced to shorter periods of 
incarceration late in life’: Baidawi et al. (2011), above n 4, 3. This is a relatively narrow group, being 
distinguished from prisoners who have experienced periods of imprisonment throughout their life 
and also from prisoners in the third category, who are sentenced for the first time at an advanced 
age. See also Omolade (2014), above n 5, 4.
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6.4 While numerous studies have used such typologies to distinguish different 

cohorts of older prisoners, there is little research quantifying which group(s) 

are contributing to the increase in older prisoners. In particular, while there is 

considerable research on the increasing number of older prisoners, there is little 

research about the extent to which it reflects an increase in the number of older 

offenders being sentenced to imprisonment. As pointed out in a 2017 study of 

older offenders in New South Wales:

[o]lder prisoners raise special concerns with regard to health care, psychosocial and 

physical support, as well as increased vulnerability. The additional resources required to 

meet these special needs carry significant financial costs for the agencies involved. 

It is therefore surprising that, to date, very little work has examined this segment of 

the offender population. It is currently not known, for example, whether the observed 

increase in the proportion of older inmates in custody is due to an increase in the number 

of older offenders receiving custodial sentences or whether older offenders who are 

sentenced to prison are staying longer.249

The number of older offenders sentenced to imprisonment 
is increasing
6.5 As shown in Figure 31 (page 89), the number of older offenders sentenced 

to imprisonment each year is increasing, both in the Magistrates’ Court and in 

the higher courts. In total, 1,322 cases involving older offenders resulted in an 

imprisonment sentence between 2010 and 2019, 664 in the higher courts (630 

older male offenders and 34 older female offenders) and 658 in the Magistrates’ 

Court (606 older male offenders and 52 older female offenders).250

6.6 This finding suggests that the aging Victorian prison population is at least partly due 

to an increase in the number of older offenders being sentenced to imprisonment. 

The increase in the higher courts (where the average imprisonment sentence 

for older offenders was five years and 10 months) is likely to be having a greater 

effect on the aging prisoner population than the increase in the Magistrates’ 

Court (where the average imprisonment sentence imposed on older offenders 

was six months). 

249. Stavrou (2017), above n 4, 1.

250. In an additional 209 cases, an older offender was sentenced to a partially suspended sentence – 
125 in the higher courts (112 older male offenders and 13 older female offenders) and 84 in the 
Magistrates’ Court (79 older male offenders and five older female offenders). Partially suspended 
sentences are not included in the imprisonment count in this chapter. They do, however, contribute 
to the prison population.
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Figure 31: Number of older offender cases sentenced to imprisonment, by jurisdiction 
and year, 2010 to 2019
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‘The more older people we have in prison, the more the 
prisons need to be tailored for the needs of frail older 
people, in the same way that we develop geriatric and 
gerontic services in the community. And we know that 

the prevalence of cognitive impairment and dementia is far greater in 
prisons. [Older prisoners are] obviously going to be vulnerable from 
their own biology and physiology as they age but they’re also likely to 
be far more vulnerable within a general prison population … I imagine 
with the general prison population they form a very small percentage 
of it, which means they’re going to be largely forgotten and ignored 
because they’re not visible … [I]f we follow the same experience as 
residential aged care, the older you are the less robust you are and 
minor trauma potentially leads to significant injury and death.’

‘[I]n terms of talking about the impact on the prison system, obviously 
if you [are] looking at sex offences you’re going to want to 
separate them out from the mainstream population, which has 
specific implications for prisons in the Victorian system … for 
the provision of health and other services up in those areas.’

Roundtable Consultation Forum (4 May 2021)
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6.7 However, while the number of older offenders sentenced to imprisonment 

increased, there was no increase in the proportion of imprisonment sentences 

imposed on older offenders.251 This finding contrasts with the findings of a New 

South Wales study of offenders aged 50 and over, which found that:

the proportion of offenders who received a custodial penalty that were aged 50+ years 

rose from 3.6% (n=282) in 2000 to 7.6% (n=877) in 2015[,] an increase of 111%. If … the 

16-year trend was to continue unabated, we estimate that, by 2020, one in ten offenders 

sentenced to prison will be aged 50 years or older.252

6.8 One reason for different findings in the New South Wales study may be its 

inclusion of offenders aged 50 to 59. In the current report, the stable proportion 

of imprisonment sentences imposed on older offenders suggests that the increase 

in older prisoners may reflect the greater volume of older offenders more so than 

changes to the way in which they are being sentenced. 

Which offences are driving the increase in 
imprisonment sentences?
6.9 In the higher courts, the key offence type contributing to the increase in older 

offenders receiving imprisonment was sex offences, which increased from 29 cases 

in 2010 to 48 cases in 2019. 

6.10 In the Magistrates’ Court, there was greater variation in the offence types receiving 

imprisonment each year, with several offence types resulting in more imprisonment 

sentences in 2019 than in 2010:

• justice offences – from four to 24;

• assault/cause injury offences – from six to 23; and

• sex offences – from seven to 21.

6.11 The only offence category in which imprisonment sentences decreased for older 

offenders in the Magistrates’ Court over the 10-year period was traffic/vehicle 

offences, decreasing from 16 to seven (despite the significant increase in the 

number of older offenders sentenced for these offences each year). 

251. Of the 4,828 cases that received imprisonment in 2010, 1.9% were imposed on older offenders 
(94 cases). Of the 11,113 cases that received imprisonment in 2019, 1.8% were imposed on older 
offenders.

252. Stavrou (2017), above n 4, 4–5.
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Offence profile of older offenders sentenced to 
imprisonment
6.12 Of the 1,322 older offenders sentenced to imprisonment in any court during the 

study period, a sex offence was the principal offence in 40.1% of cases (Figure 

32). This is consistent with previous research noting ‘the apparently increasing 

prevalence of sex offenders among groups of older, male prisoners’.253 Compared 

with the higher courts, in the Magistrates’ Court there was more variety in the 

offence types that received imprisonment sentences, with assault/cause injury 

offences, traffic/vehicle offences and justice offences also relatively common 

principal offence types in cases receiving imprisonment.

Figure 32: Imprisonment cases, by jurisdiction and principal offence category, 2010 to 
2019 (1,322 cases)
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253. Turner and Trotter (2010), above n 4, 11 (citations omitted). See also Office of the Inspector of 
Custodial Services (2021), above n 197, 11.
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6.13 Likely contributors to the increase in older offenders in prison for sex offences 

include:

• changes to police responses to allegations of sexual offending;

• legislative changes to the prosecution, hearing and sentencing of sex offence 

cases;

• judicial direction that past sentencing practices for sex offences are too lenient 

and sentencing courts may depart from previous sentencing practices; and

• victims of sex offences feeling more empowered in disclosing sex offences, 

including as a result of legal and policing changes.254

Gender differences in offence types receiving imprisonment
6.14 The most prevalent offences for which older offenders were sentenced to 

imprisonment differed substantially according to gender. The most common 

offences resulting in imprisonment for older male offenders were sex offences 

(42.9% or 530 of 1,236 cases), drug offences (9.5% or 118 cases) and assault/

cause injury offences (8.3% or 103 cases). In comparison, there were no older 

female offenders sentenced to imprisonment for sex offences in the study 

period (although one received a partially suspended sentence – see [5.24). The 

most common offences for which older female offenders were sentenced to 

imprisonment were fraud/deception offences (31.4% or 27 of 86 cases), theft 

offences (23.3% or 20 cases) and drug offences (14.0% or 12 cases).

Imprisonment lengths 
6.15 Figure 33 shows that the average term of imprisonment for older offenders varied 

substantially each year of the study period, particularly in the higher courts, where 

imprisonment sentences ranged from five years and one month to six years and 

11 months. Average imprisonment sentences in the Magistrates’ Court were 

much lower than those in the higher courts, as would be expected, ranging from 

four months to eight months, but they were noticeably lower in the second half 

254. Roundtable Consultation Forum (4 May 2021); Turner and Trotter (2010), above n 4, 11 (citations 
omitted). See also Victorian Law Reform Commission (2020), above n 197; Victorian Law Reform 
Commission (2004), above n 73.
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of the study period. The Magistrates’ Court trend is broadly consistent with a 

recent New South Wales study, which found that the length of custodial sentences 

imposed on older offenders is decreasing:

[T]he median custodial sentence length received by older offenders at index finalisation 

decreased from 12 months … in 2000 to 7 months … in 2015 indicating that older 

offenders are not receiving longer sentences with time.255

6.16 While the number of older offenders sentenced to imprisonment has grown 

in the last 10 years, Figure 33 shows that there has been no clear increase in 

imprisonment terms over the same period. This indicates that the increase in older 

prisoners in Victoria is more likely to reflect an increase in the number of older 

offenders sentenced to imprisonment, rather than an increase in the lengths of 

their terms of imprisonment. 

Figure 33: Average total effective imprisonment sentence lengths for older offenders, by 
jurisdiction and year256
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255. Stavrou (2017), above n 4, 5.

256. Four life sentences of imprisonment, all for murder, were excluded from calculating the average 
sentence length – two in 2010 and one each in 2016 and 2017.
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Gender

Are more older female offenders being sentenced to 
imprisonment?
6.17 Previous research has found that, although older female prisoners comprise a 

very small minority of the adult prison population, this cohort is growing at a 

comparatively fast rate in Australia:

While the number of female prisoners in Australia is far smaller than the number of males 

(and the number of older females even more so), the percentage increase observed in 

the female prison population over the decade 2000–10 is far greater than that of the 

male prison population (61% compared with 35%). The number of female prisoners in 

Australia aged 50 years and over has more than tripled over the period 2000–10 (an 

increase of 222%), far exceeding the percentage growth in the female prison population 

aged under 50 years (approximately 53%). Furthermore, this growth in the older female 

inmate population has far outpaced the growth in the general Australian population of 

females aged 50 years and over (approximately 27%), providing further suggestion that 

demographic population changes are not the sole driver of the changes observed in the 

older prison population.257

6.18 A recent Victorian study identified a similar trend:

There was an increase of 86.2% in the Victorian prison system over a ten-year period, 

with 4,350 prisoners in the Victorian prison system on 30 June 2009 and 8,101 prisoners 

on 30 June 2019. While the number of female prisoners is relatively small in comparison to 

male prisoners the numbers of both have increased. There were 4,068 male prisoners and 

282 female prisoners on 30 June 2009 but 7,527 male prisoners and 575 female prisoners 

on 30 June 2019.258

6.19 The current report did not, however, find an observable increase in the 

number of older female offenders sentenced to imprisonment between 2010 

and 2019.259 There were very few cases (between seven and 16 cases) each 

year in which an older female offender received a term of imprisonment. In 

contrast, there was a clear and steady increase in the number of older male 

offenders sentenced to imprisonment – from 87 in 2010 to 188 in 2019. 

257. Baidawi et al. (2011), above n 4, 3 (citations omitted).

258. Webber and Evans (2020), above n 5, 5.

259. There was, however, an increase in the number of female offenders more generally: see further [3.16].
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Instead, the increase in older women in custody seems to primarily be a result 

of more women being held on remand (before trial), increasing from 82 of 282 

women in prison at 30 June 2009 (29.1% of women in prison) to 268 of 575 

women in prison at 30 June 2019 (46.6%).260

6.20 The growth in imprisonment sentences imposed on older offenders in Victoria 

between 2010 and 2019, therefore, is largely attributable to the increase in older 

male offenders. Older female offenders comprised only 6.5% of imprisoned older 

offenders (5.1% of older offenders sentenced to imprisonment in the higher courts 

(34 of 664 cases) and 7.9% in the Magistrates’ Court (52 of 658 cases) (Figure 34).

Figure 34: Older offenders sentenced to imprisonment, by jurisdiction and gender, 2010 
to 2019

Higher courts (664 cases) Magistrates’ Court (658 cases)
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Implications of the small number of older female prisoners
6.21 Data published by the Australian Bureau of Statistics suggests that the proportion 

of female prisoners decreases with age, with very few women aged 65 and over 

in prison (serving a sentence or on remand).261 The findings in this report show 

that this trend is not limited to prison populations but applies across all sentenced 

offenders in Victoria. As age at sentence increases, the proportion of female 

offenders dramatically decreases (see further [3.17]). 

260. Corrections Victoria, ‘Table 1: Number of Prisoners by Gender and Warrant Status – End of Month 
July 1998 to June 2021’, Monthly Time Series Prisoner and Offender Data (2021).

261. For example, data from the Australian Bureau of Statistics shows that, in Australia, the proportion 
of male prisoners aged 60 and over (5.3% of male prisoners) is more than double the proportion of 
female prisoners aged 60 and over (2.4% of female prisoners). Further, prisoners aged 65 and over 
comprise 3.2% of male prisoners and just 1.0% of female prisoners: Australian Bureau of Statistics 
(2020), above n 153. See also Webber and Evans (2020), above n 5, 5.
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6.22 Further, of 6,533 cases involving older female offenders between 2010 and 2019, 

the offender received imprisonment in only 1.3% of cases (86 cases) (Figure 35). 

Figure 35: Sentenced and diverted cases in the Victorian Magistrates’ Court and higher 
courts, 2010 to 2019 
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6.23 The relatively small population of older prisoners, particularly older female 

prisoners, in Victoria and elsewhere may present operational challenges for 

correctional systems in ensuring that correctional programs and facilities are 

appropriate for their vulnerabilities and their health and rehabilitation needs.262 

Handtke and others note that:

[w]omen form a growing minority within the worldwide prison population and have 

special needs and distinct characteristics. Within this group exists a smaller sub-group: 

elderly female prisoners … who require tailored social and health interventions that 

address their unique needs.263

262. Roundtable Consultation Forum (4 May 2021); Turner and Trotter (2010), above n 4, 12; Office 
of the Inspector of Custodial Services (2021), above n 197, 18; Baidawi et al. (2011), above n 4, 3; 
Bedard et al. (2016), above n 8, 928; Penal Reform International (2021), above n 4, 11–13; Handtke 
(2015), above n 21, 1–2.

263. Handtke et al. (2015), above n 21, 1. See, for example, DPP v Cardamone [2017] VCC 1367 
(22 September 2017) [37].
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6.24 In one Victorian example (a case involving a younger woman with mental 

impairment related to her offending), the sentencing judge referred to evidence 

recommending that she be referred to ‘a state-wide disability forensic service that 

delivers time-limited treatment, support and residential services for people with 

disabilities … who are involved in the criminal justice system’.264 Discovering that 

such a service was only available for men, the sentencing judge commented on 

this ‘sorry state of affairs’, noting that ‘other options for sentencing the offender 

effectively were limited’.265 The Court of Appeal upheld the offender’s appeal 

against sentence, finding that:

the applicant finds herself in an utterly deplorable situation … she is in desperate need 

of some form of intensive therapeutic treatment. For reasons that are not immediately 

apparent, facilities are available to provide such treatment in secure institutions, but only 

for male offenders. That situation is obviously unacceptable. It must not be allowed to 

continue. As this case graphically demonstrates, it needs to be remedied without delay.266

6.25 The challenges of ensuring adequate treatment, programs and facilities for female 

offenders in general arguably become more complex as female offenders grow 

older and their numbers further diminish. Even if programs and facilities exist for 

female offenders, they may not be suited to the unique needs of older female 

offenders who may be frail, physically infirm and/or vulnerable. Such difficulties may 

be particularly acute in the prison system. As Baidawi and others observe:

International researchers have drawn attention to older female prisoners as an often 

overlooked minority[,] for example, in the lack of targeted programming in correctional 

settings. Authors have also emphasised that male and female prisoners are not 

comparable, pointing to differences in criminal history profiles and adjustment to prison, as 

well as the unique rehabilitation, health and transitional support needs of female inmates. 

A number of researchers have suggested gender-specific responses may be more 

appropriate to address the particular health care needs of older female inmates … 

research indicates that older female prisoners are twice as likely as older male prisoners to 

report serious health problems such as cardiac, degenerative and respiratory illnesses.267

264. Teryaki v The Queen [2019] VSCA 120 (3 June 2019) [32].

265. Teryaki v The Queen [2019] VSCA 120 (3 June 2019) [33].

266. Teryaki v The Queen [2019] VSCA 120 (3 June 2019) [51].

267. Baidawi et al. (2011), above n 4, 3. See also Bedard et al. (2016), above n 8, 928; Williams et al. 
(2012), above n 8, 1478; Penal Reform International (2021), above n 4, 11–13; Handtke (2015), 
above n 21, 2, 6–7, 9.
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One of the implications in terms of the provision of services 
to older people in custodial environments where you have a 
very small critical mass of older women is that it becomes 
much harder to provide the appropriate range of services 

that might be necessary because it has to be provided on a single 
person basis … whether it’s accommodation, or a single health service, 
or assessment service. Whereas with the males, you see far greater 
numbers meaning that some specific services units are more likely to be 
able to be brought in to respond to those age-related needs. 
So there might be some consideration as to whether the 
age-relevant needs might disproportionately impact females 
sentenced to custody as a result of the differences in numbers.

Roundtable Consultation Forum (4 May 2021)

6.26 The United Nations Office on Drugs and Crime’s Handbook on Prisoners with 

Special Needs emphasised that:

[i]n addition to their differences, arising from age and background, there are also significant 

differences in older prisoners’ crime history and consequent adjustment to prison life and 

prospects for resettlement on release. Therefore it is critical that prison authorities do not 

generalize the needs of older prisoners and stereotype them.268 

6.27 Such considerations become very apparent in policy development and planning for 

older women in prison. Even identifying older women’s needs and circumstances 

can be challenging, as due to their small number ‘a paucity of literature exists 

on the health of older women prisoners’.269 As older female prisoners comprise 

such a small subset of both the broader prisoner population and the female 

offender population, studies of the latter may offer only limited insights into the 

characteristics and rehabilitation needs of the former.270 

6.28 In 2009, Corrections Victoria commissioned research (published in 2010) 

examining national and international literature about ‘issues surrounding the 

effective management and care of old and aging offenders in prison and in the 

community’.271 Drawing on this and other research, Corrections Victoria and Justice 

Health jointly developed the Ageing Prisoner and Offender Policy Framework 2015–20. 

268. United Nations Office on Drugs and Crime (2009), above n 16, 126.

269. Williams et al. (2012), above n 8, 1478. See also Bedard et al. (2016), above n 8, 928; Penal Reform 
International (2021), above n 4, 11; Handtke (2015), above n 21, 2.

270. Bedard et al. (2016), above n 8, 928. See also Handtke (2015), above n 21, 2.

271. Turner and Trotter (2010), above n 4, 6.
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The framework recognised ‘the need for a holistic and system-wide approach to 

the management, support and treatment of older prisoners and offenders’.272 The 

framework is built around four principles: 

1. ‘supporting age-appropriate regimes and accommodation’;

2. ‘enhancing health and wellbeing’; 

3. ‘[tailoring] age and interest-relevant programs’; and 

4. ‘building strong partnerships’, such as collaborating with aged-care specialist 

agencies.273 

6.29 In response to the complex needs of older prisoners, Corrections Victoria has 

developed aged care specific services and programs, including adapting existing 

programs to cater for older offenders. One such service for female prisoners 

is the Dame Phyllis Frost Centre Disability and Complex Needs Service Pilot. 

Under the pilot, an occupational therapist completes a functional review and 

makes a placement recommendation. Cells are modified if necessary, and the 

occupational therapist liaises with Correct Care Australia or prison management 

to get necessary equipment, such as a toilet frame, shower chair or motorised 

scooter. The occupational therapist develops an individual personal care plan for 

the prisoner, inducts personal care attendants to the prisoner’s care needs and 

provides daily supervision to personal care assistants. Recreational and health 

programs include a knitting program and chair yoga. Other programs available to 

older female prisoners include art and craft programs, and cultural and healing 

programs for Aboriginal and Torres Strait Islander prisoners. Wintringham 

Specialist Aged Care has been contracted by the Offender Rehabilitation Unit to 

provide a transition support program that links elderly female and male prisoners 

with housing and aged care services prior to their release.274 An ongoing challenge 

raised by stakeholders, however, is the lack of a permanent custom-built facility 

designed for older prisoners in Victoria.275

272. Corrections Victoria and Justice Health (2015), above n 4, 3. 

273. Ibid 8–11. 

274. Meeting with Corrections Victoria (31 May 2021). 

275. Roundtable Consultation Forum (4 May 2021). See also Reutens et al (2015), above n 220, 3.
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Case study 1: female prisoner aged 61
Offence Type: fraud/deception

Total effective sentence: 5 years and 8 months 

Non-parole period: 3 years and 8 months

Previous terms of Imprisonment: none

Prior convictions: 12

Health needs: physiotherapist

Programs accessed between January 2021 and April 2021:

• Prison Fellowship – companionship (multiple)

• Prison Network – support worker

• Caraniche (multiple)

• Buddhist chaplain (multiple)

• West Centres Against Sexual Assault (CASA) (multiple)

• West CASA Group program

• Inside Access

• Star Health

• Think Tank/Inside out – RMIT program

• Leisure centre (multiple)

• Chaplaincy

Source: Meeting with Corrections Victoria (31 May 2021)

6.30 Another consequence of the low proportion of women in older offender studies 

is that without gender separation, the offending profiles and characteristics of 

older female offenders are likely to be subsumed in the findings about older male 

offenders. As Baidawi and others point out: 

studies directly examining gender differences among older prisoners are very rare, and 

further research in this regard would be useful to ensure that disparities can be identified 

in the social needs and experiences of older inmates.276

276. Baidawi et al. (2016), above n 21, 4. See also Handtke (2015), above n 21, 2.
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6.31 The current report found substantial differences in the offence profiles of and 

sentences imposed on older female offenders, compared with older male 

offenders. For example, most older male offenders in the higher courts were 

sentenced for sex offences, whereas older female offenders were most commonly 

sentenced for fraud/deception offences and theft offences. Older female offenders 

less commonly had prior offences than did older male offenders, and reflecting 

these differences in their offending profiles, older female offenders on average 

received less severe sentences than did older male offenders. 

6.32 Differences between male and female prisoners extend to the background and 

context of offending, which has implications in terms of creating the most effective 

environment and programs for their rehabilitation: 

There is extensive research supporting differences between males and females involved 

with the corrections system. For example, in terms of offending histories, women are less 

likely than men to commit a violent crime, and when they commit a violent crime, it is often 

in a situation of intimate partner violence. Women also tend to be incarcerated for shorter 

periods of time and are less likely to recidivate. Regarding life circumstances, women are 

more likely than men to have experienced abuse and trauma throughout the life course.277

6.33 A US study of older women prisoners identified ‘multiple aspects of the unique 

prison environment that may negatively impact the health of the older incarcerated 

women’,278 such as:

• a lack of adequate mattresses to meet the needs of older women with issues 

such as joint and back problems or diabetes;

• the ‘need for more age-relevant programming and resources for the older 

inmates’, so that they can engage in activities rather than spending long 

periods in their cell, for example, prison work that can be done while seated 

for older women with mobility issues;

• adequate resources to meet physical health needs of older female prisoners, 

such as supportive footwear to reduce the risk of falls, age-appropriate 

exercise classes, and transport to medical appointments that is separate from 

the transport provided to younger prison inmates, for example, to go to court;

• a need for separate housing units for older female prisoners; and

• issues with prison buildings, such as stairs, for people with mobility problems.279

277. Lisa C. Barry et al., ‘Health-Care Needs of Older Women Prisoners: Perspectives of the Health-
Care Workers Who Care for Them’ (2019) 32(2) Journal of Women & Aging 183, 184. See also 
Handtke (2015), above n 21, 1–2.

278. Barry et al. (2019), above n 277, 192. See also Handtke (2015), above n 21, 3, 6–7, 10.

279. Barry et al. (2019), above n 277, 192.
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6.34 The relatively low proportion of female prisoners means that there are fewer 

female prisons than male prisons.280 As a consequence, ‘women often are 

incarcerated further from home, which makes visits with family more difficult and 

expensive’.281 This can add to the emotional toll on older female prisoners, who are 

often carers for members of their family such as elderly parents or grandchildren:

[T]he correctional health care workers in the current study highlighted the issue of 

caregiving for aging parents as a significant stressor for older female prisoners. Prior 

research has focused on the impact of maternal incarceration on imprisoned mothers and 

their children. Yet, daughters are overwhelmingly the primary caregivers for their elderly 

parents or in-laws. Thus, while older male prisoners may also have concerns regarding 

their elderly family members, this stressor is likely to be particularly salient for older 

female prisoners.282

6.35 The low number of women sentenced to imprisonment and their very different 

offending profiles also suggest a need for caution in using general studies of all 

older prisoners or of all female offenders to extrapolate findings about older female 

prisoners. Research and policy about older offenders that fails to factor in gender 

risks marginalising older women and masking findings that may assist in identifying 

their backgrounds, offending characteristics and health and rehabilitation needs. 

280. Corrections Victoria, ‘Prisons’ (corrections.vic.gov.au, 2021) Corrections, Prison & Parole <https://
www.corrections.vic.gov.au/prisons> at 11 May 2021. See also Handtke (2015), above n 21, 2, 5; 
Webber and Evans (2020), above n 5, 12.

281. Casey M Chew, ‘Aging in Prison: The Forgotten Plight of Women Behind Bars’, The Crime Report 
(New York) 28 August 2019 <https://thecrimereport.org/2019/08/28/aging-in-prison-the-forgotten-
plight-of-women-behind-bars/> at 18 June 2021. See also Handtke (2015), above n 21, 2, 5–8,

282. Barry et al. (2019), above n 277, 195 (citations omitted). See also Handtke (2015), above n 21, 8.
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7. Concluding observations

7.1 In the context of an aging population generally and an observed increase in the 

number and rate of older prisoners, this report has sought to understand who 

older offenders (aged 60 and over) are, what offences they commit, how they 

are sentenced, and whether there was a change in their demographic, offence 

and sentence profiles in the 10 years from 2010 to 2019. Some of the key 

findings include:

• the number of older offenders sentenced in Victoria has increased 

substantially, well beyond the growth rate of older people in the Victorian 

population generally;

• growth in the number of older offenders sentenced in the Magistrates’ Court 

was largely due to an increase in older offenders sentenced for traffic/vehicle 

offences (although other offences also contributed to the increase);

• in the higher courts, the increasing number of older offenders was primarily 

due to an increase in the number of sentenced sex offence cases, especially 

those involving historical sex offences; 

• flowing from the increase in older offenders between 2010 and 2019, there 

was also an observable increase in the number of older offenders sentenced 

to imprisonment (predominantly for sex offences), which partly explains the 

aging Victorian prison population; and 

• as with most criminal justice research, the overwhelming majority of older 

offenders were male (83.5% or 33,100 of 39,633 cases), and their offending 

profiles differed significantly from older female offenders, whose offending 

tended to be more property-related (fraud and theft) and less sexually or 

physically violent.
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The increase in traffic/vehicle offences in the 
Magistrates’ Court 
7.2 Although the number of drink/drug driving cases involving older offenders 

significantly decreased during the study period, this decrease was more than offset 

by the increase in other traffic/vehicle offences. Many of the traffic/vehicle offences 

for which older offenders were sentenced are eligible to be dealt with under 

the infringements system (without the need for court). Under the infringements 

system, infringement recipients retain the right to have their matter heard in 

court, for example, if they dispute an offence (such as asserting that they had a 

legal reason not to wear a seatbelt) or are unable to pay the fine. Unpublished 

data provided by Fines and Enforcement Services (Department of Justice and 

Community Safety) is consistent with the theory that an increase in older people 

electing to have infringement matters heard in court may be contributing to the 

growth in older offender cases in the Magistrates’ Court. 

7.3 The possibility that older offenders are taking infringement penalties to court 

because they cannot pay is strengthened by the finding that many older offenders 

with driving offences receive penalties less severe than fines when their matters 

are heard in court. Although for some older offenders, the chance to explain the 

circumstances of their alleged offence to a magistrate may be important, for others 

alternative mechanisms (such as writing to Victoria Police to ask for an official 

warning) may address their concerns in a less stressful way. 

7.4 These findings raise questions about why more older infringement recipients are 

electing a court hearing; whether they are aware of or are accessing alternative 

mechanisms for reviewing or expiating their fines; whether there is a need for 

more targeted information, advice and assistance for older infringement recipients; 

and what can be done to slow this trend and reduce the ever growing caseload 

in the Magistrates’ Court. To the extent that older infringement recipients are 

electing a court hearing because they are unable to pay a fine, the introduction 

of a penalty adjustment scheme for low-income fine recipients may contribute to 

reducing the need for older infringement recipients to take their matter to court. 

There may also be an opportunity for organisations that represent, support or 

assist older Victorians to assist in making them aware of their options if they are 

issued with an infringement notice.
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Delay and historical sex offence cases 
7.5 An increase in the number of historical sex offence cases sentenced each year 

was the main driver of the growth in older offender cases in the higher courts 

between 2010 and 2019. In a recent case, the Court of Appeal expressed ‘disquiet 

at the apparently increasing frequency with which cases involving delays in the 

order of 40 to 60 years are coming before the Court’, commenting that ‘the 

forensic difficulties which delays of this order of magnitude inflict suggest that such 

trials should be rare’.283 This report, however, found that almost one in five sex 

offence cases involving older offenders had 40 years or more between offence 

and sentence.

7.6 The high proportion of older offenders sentenced for historical sex offences 

reflects, at least in part, the time it can take for victim-survivors of sex offences to 

disclose abuse, particularly when it occurred while they were a child. In some cases, 

the time between offence and sentence may be further compounded by delays in 

investigating and prosecuting the case. Delay between offence and sentence was 

also found to be a factor in fraud/deception cases involving older offenders. 

7.7 On its own, delay is not a mitigating factor. Particularly in sex offence cases 

involving children, the passage of considerable time before the offence is reported 

is not unusual. Delayed reporting is unlikely to reduce an offender’s sentence, with 

courts recognising that there are many reasons why victim-survivors of crime may 

not have immediately come forward. Delay may be a mitigating factor where it 

arose after the offence is reported, for example, where there is a significant delay 

in processing or prosecuting the case through no fault of the offender. The fact 

that an offender is of advanced age at sentencing for a sex offence committed 

when they were younger is also a relevant factor. However, it does not justify 

unacceptably lenient sentencing.284 The seriousness of the offence remains a 

central consideration.285

283. Lucciano (A Pseudonym) v The Queen [2021] VSCA 12 (9 February 2021) [48].

284. R v RLP [2009] VSCA 271 (26 November 2009) [39]; R v Hickson (No 4) [2020] NSWSC 340 
(3 April 2020) [48]; DPP v Harper (A Pseudonym) [2020] VCC 336 (25 March 2020) [49]; R v Bazley 
(1993) 65 A Crim R 154. See, for example, DPP v Jamieson [2016] VSC 407 (22 July 2016) [72]; DPP 
v Laidlaw [2019] VCC 1058 (18 July 2019) [84]; R v Houston [2016] VCC 638 (17 May 2016) [94].

285. See chapter 2 for discussion of the relevance of advanced age to sentencing.
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7.8 Consistent with these principles, this report found that advanced age did not 

appear to dominate the sentencing of offenders in the higher courts. In sex offence 

cases (the most common offence type for which older offenders were sentenced), 

older offenders had higher imprisonment rates than did offenders aged under 60. 

Further, of those sentenced to imprisonment in sex offence cases, older offenders 

received longer terms of imprisonment than did their younger counterparts. 

Similarly, of offenders sentenced to imprisonment in fraud/deception cases, older 

offenders received longer terms of imprisonment than did offenders aged under 

60. The sentences imposed in these cases would reflect myriad sentencing factors, 

including the seriousness of the offending. In broad terms, however, this finding 

suggests that in cases involving the most serious offending, advanced age may not 

carry much mitigatory weight.

Community correction orders
7.9 Given the number of older offenders sentenced years or decades after their 

offending, many were eligible for (and received) suspended sentences, which have 

since been abolished. Suspended sentences were about twice as common in 

cases involving older offenders than in cases involving offenders aged under 60. 

Correspondingly, there was less use of community orders for older offenders (7.0% 

compared with 13.9% of offenders aged under 60), with the difference particularly 

stark for older female offenders.

7.10 In some cases, the sentencing court chose a suspended sentence over a 

community correction order in light of the offender’s advanced age, ill health and 

mobility issues. This raises questions around whether there are perceived issues 

about the capacity of community correction orders to adequately accommodate 

older offenders (for example, with age-appropriate programs and community 

work) and if so, how older offenders will be sentenced in future cases where 

suspended sentences are no longer available. These findings may indicate a 

‘gap’ in the sentencing hierarchy between community correction orders and 

imprisonment, particular in sentencing older offenders.
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Older women in the criminal justice system 
7.11 Of 6,533 cases involving older female offenders between 2010 and 2019, the 

offender received imprisonment in only 1.3% of cases (86 cases). The relatively 

small population of older female prisoners may present operational challenges for 

the correctional system in ensuring that correctional programs and facilities are 

appropriate for their vulnerabilities and their health and rehabilitation needs.

7.12 Even identifying older women’s needs and circumstances can be challenging due 

to a lack of research distinguishing their backgrounds and offending patterns 

from those of older men. Without gender separation, the offending profiles and 

characteristics of older female offenders are likely to be subsumed by the findings 

about older male offenders. The current report found substantial differences in the 

offence profiles of and sentences imposed on older female offenders, compared 

with older male offenders. For example, the majority of older male offenders in 

the higher courts were sentenced for sex offences, whereas older female offenders 

were most commonly sentenced for fraud/deception and theft offences. Older 

female offenders less commonly had prior offences than did older male offenders, 

and reflecting these differences in their offending profiles, older female offenders 

on average received less severe sentences than did older male offenders. Gender 

differences between offenders extend to the background and context of their 

offending (such as experiencing family violence), which has implications in terms of 

creating the most effective environment and programs for their rehabilitation.

7.13 Similarly, as female prisoners comprise such a small subset of the broader prisoner 

population and the broader female offender population, studies of the latter may 

offer limited insights into the characteristics and rehabilitation needs of the former. 

7.14 Research and policy about older offenders that fails to factor in gender risks 

marginalising older women and masking findings that may assist in identifying their 

backgrounds, offending characteristics and health and rehabilitation needs. 
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Conclusion
7.15 Advanced age is a relevant sentencing consideration and, in some cases, may 

warrant a particularly merciful sentence. However, it does not dominate the 

sentencing exercise, nor does it justify the imposition of a sentence that is 

unacceptably lenient. Advanced age is but one of many sentencing considerations, 

and it does not override factors relating to offence seriousness and other 

sentencing considerations. Particularly in cases involving serious offending, 

sentencing purposes such as punishment, denunciation and general deterrence may 

remain key, notwithstanding the offender’s age at the time of sentencing.

7.16 At the same time, the frailty and age-related physical and cognitive challenges that 

can accompany advanced age are clearly relevant to the operation of sentences for 

this age group. Sentencing courts must be able to have confidence that appropriate 

dispositions, facilities, supervision and programs are available for men and women 

in this age group at every level of the sentencing hierarchy. 
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Appendix 1: consultation 

The Council consulted key stakeholders to discuss this project and its findings, including 

hosting a roundtable consultation forum on 4 May 2021. Stakeholders included 

representatives from the Magistrates’ Court of Victoria, Victoria Police, the Victims of 

Crime Commission, the Office of Public Prosecutions, the Department of Justice and 

Community Safety, Corrections Victoria, the Department of Transport, the Department 

of Health, the Department of Families, Fairness and Housing, and the Council on the 

Ageing. Also consulted were Gerard Mansour, the Commissioner for Senior Victorians; 

Professor Joseph Ibrahim, Head of the Health Law and Ageing Research Unit at Monash 

University; Associate Professor Lyndal Bugeja, Ms Daisy Smith and Ms Briohny Kennedy 

all from the Health Law and Ageing Research Unit at Monash University; and Dr Susan 

Baidawi, Social Work Department at Monash University.

Consultation Meetings

Meeting Date

Meeting with Council on the Ageing 9 February 2021

Roundtable Consultation Forum 4 May 2021

Meeting with Fines and Enforcement Services (Department of 
Justice and Community Safety)

14 May 2021

Meeting with Corrections Victoria (Department of Justice and 
Community Safety)

31 May 2021
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Appendix 2: offence classification

This appendix defines the offence categories and offence types used in this report.

Offences were examined at the case level over the study period. This involved evaluating 

the most serious offence (‘principal offence’) within a case.286 Principal offences were then 

separated into distinct categories.

The offence categories are essentially the same as the ‘divisions’ used in the Australian 

and New Zealand Standard Offence Classification (ANZSOC),287 though the division 

names were shortened for ease of reading. Table A1 shows the offence category used in 

this report and the corresponding ANZSOC division.

Table A1: Offence categories and corresponding ANZSOC divisions

Offence category in this 
report

ANZSOC 
division 
number

ANZSOC division name

Homicide offences 1 Homicide and related offences

Assault/cause injury offences 2 Acts intended to cause injury

Sex offences 3 Sexual assault and related offences

Endangerment offences 4 Dangerous or negligent acts endangering 
persons 

(Other offences)a 5 Abduction, harassment and other offences 
against the person

Robbery offences 6 Robbery, extortion and related offences

Burglary offences 7 Unlawful entry with intent/burglary, break 
and enter

Theft offences 8 Theft and related offences

Fraud/deception offences 9 Fraud, deception and related offences

Drug offences 10 Illicit drug offences

Weapons offences 11 Prohibited and regulated weapons and 
explosives offences

(Other offences) 12 Property damage and environmental 
pollution

(Other offences) 13 Public order offences

286. The principal offence in a case is the offence that attracted the most serious sentence type 
according to the sentencing hierarchy.

287. Australian Bureau of Statistics (2011), above n 184. 
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Offence category in this 
report

ANZSOC 
division 
number

ANZSOC division name

Traffic/vehicle offences 14 Traffic and vehicle regulatory offences

Justice offences 15 Offences against justice procedures, 
government security and government 
operations

(Other offences) 16 Miscellaneous offences

a Note the ‘other offences’ category may include different ANZSOC divisions depending on the analysis 
undertaken. For example, in Figure 17, the other offences category includes the ‘robbery, extortion 
and related offences’ division in addition to all of the divisions listed against other offences in Table A1.

The offence types (essentially offence subcategories) used in this report generally correspond 

with ANZSOC ‘offence groups’, as shown in Table A2. Occasionally the offence types deviate 

from the ANZSOC structure and use a customised grouping to enable more meaningful 

analysis. Table A2 includes specific details on which offences are included in these groupings.

Table A2: Offence subcategories and corresponding ANZSOC offence group

Offences in this report ANZSOC 
Group code

ANZSOC Group description/legislative 
reference and offence description

Homicide offences

Murder 0111 Murder

Manslaughter NA Common law – manslaughter

Attempted murder NA Crimes Act 1958 (Vic) s 321M – attempted 
murder

Incitement to murder NA Crimes Act 1958 (Vic) s 321G – incite murder

Defensive homicide NA Crimes Act 1958 (Vic) s 9AD – defensive 
homicide

Culpable driving causing 
death

NA Crimes Act 1958 (Vic) s 318(1) – culpable 
driving causing death

Dangerous driving causing 
death

NA Crimes Act 1958 (Vic) s 319(1) – dangerous 
driving causing death

Assault/cause injury offences

Serious assault causing injury 0211 Serious assault resulting in injury

Serious assault 0212 Serious assault not resulting in injury

Common assault 0213 Common assault

Stalking 0291 Stalking

Other assault/cause injury 
offences

0299 Other acts intended to cause injury, [not 
elsewhere classified]
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Offences in this report ANZSOC 
Group code

ANZSOC Group description/legislative 
reference and offence description

Sex offences

Aggravated sexual assault 0311 Aggravated sexual assault

Non-aggravated sexual 
assault

0312 Non-aggravated sexual assault

Child pornography offences 0322 Child pornography offences

Other sex offences 0321 Non-assaultive sexual offences against a 
child

0329 Non-assaultive sexual offences, [not 
elsewhere classified]

Drug offences

Drug importation 1011 Import illicit drugs

Dealing or trafficking in a 
commercial quantity of drugs

1021 Deal or traffic in illicit drugs – commercial 
quantity

Dealing or trafficking in a 
non-commercial quantity of 
drugs

1022 Deal or traffic in illicit drugs – 
non-commercial quantity

Cultivating a commercial 
quantity of narcotic plants

1032 Cultivate illicit drugs

Traffic/vehicle offences

Drive while disqualified or 
suspended

1411 Drive while licence disqualified or 
suspended

Drink/drug driving 1431 Exceed the prescribed content of alcohol or 
other substance limit

Exceed the legal speed limit 1432 Exceed the legal speed limit

Other regulatory driving 
offences

1439 Regulatory driving offences, [not elsewhere 
classified]

Justice offences

Breach of bail 1523 Breach of bail

Breach of intervention order 1531 Breach of violence order

1532 Breach of non-violence order

Failing to comply with 
reporting obligations

NA Sex Offenders Registration Act 2004 (Vic) 
s 46(1) – fail to comply with reporting 
obligations

Tax offences NA Taxation Administration Act 1953 (Cth) – 
various offences
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Glossary

Accused: A person who has been charged with an offence but who has not yet been 

found guilty or not guilty.

Adjourned undertaking: An order that a criminal matter is set aside for a specified 

period and that the person is released on an undertaking.

Adult courts or adult jurisdiction: In this report, the Magistrates’ Court, County 

Court and Supreme Court of Victoria. 

Aggravating factor: A fact or circumstance about the offender or the offence that may 

lead to a more severe sentence.

Case: A collection of one or more charges against a person sentenced at the one 

hearing.

Charge: A single count of an offence.

Community correction order: A flexible, non-custodial order that sits between 

imprisonment and fines on the sentencing hierarchy. It is served in the community under 

conditions that may include unpaid community work, alcohol and drug bans, participation 

in treatment and rehabilitation programs and/or restrictions on where the offender can 

go or live, or whom they may associate with.

Community order: In this report, a collective term for a community correction order or 

community-based order.

Concurrent sentences: Individual sentences, imposed for each of the charges in a case, 

that are to be served at the same time, rather than one after the other. For example, 

two imprisonment sentences each of five years served wholly concurrently would mean a 

total of five years in prison.

Conviction: A formal record entered by the court that an offender has been found guilty 

and convicted of a specific offence, which appears on the offender’s criminal history.

Crushing sentence: A sentence that creates a feeling of helplessness for the offender 

and destroys any ‘reasonable expectation’ of a useful life after their release from prison.

Cumulative sentences: Individual sentences, imposed for each of the charges in a case, 

that are to be served one after the other, rather than at the same time. For example, 

two imprisonment sentences each of five years served wholly cumulatively would mean a 

total of 10 years in prison.
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Custodial order: An order that involves a term of imprisonment (for adults).

Discharge: An order recording a conviction but also releasing the offender without any 

conditions.

Dismissal: An order releasing an offender without recording a conviction or ordering 

any other sentence.

Diversion program: A program designed for first-time or low-risk offenders who 

acknowledge responsibility for their offending, to prevent them from entering the criminal 

justice system. Diversion programs include conditions such as attending counselling, 

treatment or defensive driving training. Court-ordered diversion is available in the 

Children’s Court and the Magistrates’ Court.

Fine: A sum of money payable by an offender to the State of Victoria on the order of a 

court.

Higher courts: In Victoria, the County Court and the Supreme Court.

Imprisonment: Detention in a prison – the most severe sentence in Victoria.

Indictable offence: A serious crime, such as murder or rape, usually tried before a 

judge and jury (or a judge) in the higher courts.

Infringement: An offence that is dealt with by a notice alleging the offence (an 

infringement notice) and a fixed financial penalty (for example, a parking fine).

Mitigating factor: A fact or circumstance about the offender or the offence that may 

lead to a less severe sentence.

Non-custodial order: A sentencing order that is not served in custody.

Non-parole period: The period of imprisonment set by the court that the offender must 

serve in prison before being eligible for release on parole.

Offender: In this report, a person who has been found guilty of an offence, or has 

pleaded guilty to an offence (has admitted the facts of an offence) or, in the case of the 

diversion program, has accepted responsibility for an offence. 

Offender aged under 60: In this report, a person sentenced or diverted in the 

Magistrates’ Court, County Court or Supreme Court of Victoria who is aged under 60 

on the date of their sentence or diversion.

Older infringement recipient: In this report, a person aged 60 and over who has 

received an infringement penalty notice.
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Older offender: in this report, a person sentenced or diverted in the Magistrates’ Court, 

County Court or Supreme Court of Victoria who is aged 60 and over on the date of 

their sentence or diversion.

Older person: In this report, a person aged 60 and over.

Older prisoner: In this report, a prisoner aged 60 and over.

Principal offence: In this report, the offence that attracted the most severe sentence 

type in a case.

Remand: To place an accused in custody pending further court hearings dealing with the 

charges laid against them.

Reoffending: Returning to or repeating criminal behaviour. Also known as recidivism.

Sentence: The penalty that the court imposes on a person who has been found guilty 

of an offence.

Sentencing factors: The factors that the court must take into account when 

sentencing.

Sentencing hierarchy: All possible sentences available to courts arranged in order from 

the least severe to the most severe.

Sentencing purposes: The reasons for sentencing an offender. There are only five 

purposes of sentencing for adult offenders in Victoria: just punishment, deterrence, 

rehabilitation, denunciation and community protection.

Study period: In this report, 1 January 2010 to 31 December 2019.

Summary offence: An offence that is less serious than an indictable offence (for 

example, a minor traffic offence or offensive behaviour). Generally, summary offences are 

heard in the Magistrates’ Court.

Supreme Court: Victoria’s highest court. The Supreme Court hears the most serious 

indictable offences, including treason, murder and attempted murder.

Suspended sentence: A now-abolished sentence of imprisonment that the court held 

back, wholly or partially, for a period. If the offender reoffended during this period, they 

could be imprisoned for the total duration of the sentence. Suspended sentences are 

no longer available in the higher courts for offences committed on or after 1 September 

2013 (or serious or significant offences committed on or after 1 May 2011), or in the 

Magistrates’ Court for offences committed on or after 1 September 2014.
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Total effective sentence: The sentence imposed for all charges in a case before a 

non-parole period is set. In a case with a single charge, the total effective sentence 

is the sentence imposed for that charge. In a case with multiple charges, the total 

effective sentence is the total of the sentences imposed for all charges, taking into 

account whether the sentences are to be served cumulatively or concurrently. 

Also known as the head sentence.

Totality (principle of totality): A principle that requires a court to ensure that, when 

an offender is sentenced for more than one charge, the total sentence is ‘just and 

appropriate’ for the total offending behaviour. 

Victim-survivor: A person who has been injured directly because of a criminal offence, 

or a family member of a person who has died because of a criminal offence. Injury 

includes physical harm, grief, psychological trauma, financial loss and damage to property.
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