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What sentence should be imposed on this offender, 
for this offending? It is a question judges and 
magistrates in Victoria (and elsewhere) grapple with 
daily, and there is never one correct answer. Instead, 
it is accepted canon that reasonable minds can differ 
on the appropriate outcome in any given case, and 
there are therefore a range of sentences that are 
permissibly open to them in sentencing.1 If an offender 
believes the sentence they received exceeded those 
bounds, they can appeal.2 When that appeal is from 
the County or Supreme Court, the offender must 
make good one of two arguments to succeed. First, 
that the judge made a specific and apparent error. Or 
second, that while it is not apparent that the judge 
made a specific error, the sentence imposed is so 
far beyond the permissible range of sentences within 
which reasonable minds may differ that the judge 
must clearly not have given proper weight to all the 
various considerations in the case,3 with the end 
result that the sentence is manifestly excessive. 

1 R v MacNeil-Brown & Anor [2008] VSCA 190, [10].
2 About 3% of sentences imposed in the higher courts are successfully appealed: Sentencing Advisory Council,  
 Sentence Appeals in Victoria: Second Statistical Research Report (2018) 13.
3 DPP v Karazisis & Ots [2010] VSCA 350, [127]; Clarkson v The Queen [2011] VSCA 157, [89].
4 The Queen v Pham [2015] HCA 39, [56]; Osman v The Queen [2021] VSCA 176, [97].
5 Clarkson v The Queen [2011] VSCA 157, [89].

6 Matthew Weatherson, ‘Judicial College of Victoria: Learning from upheld appeals’ (October 2020) Law Institute Journal.
7 In 2021, there were 126 offender sentence appeals heard and determined by a bench of two or more judges. Of these, in  
 102 appeals, there was a ground of manifest excess, compared to 24 where no manifest excess ground was argued. Of  
 those 102 appeals, in 32 manifest excess was allowed or would have been allowed, manifest excess was rejected in 63, and  
 the ground was not decided in the remaining 7. See also Sentencing Advisory Council, Sentence Appeals in Victoria:  
 Statistical Research Report (2012) 95, which found manifest excess was argued in 82% of appeals in 2010.
8 DPP v Dalgliesh (a pseudonym) [2017] HCA 41, [49]–[50].
9 Tawfik & Anor v The Queen [2021] VSCA 289, [9]–[10], [209].

There are a number of oft-asserted principles that 
govern manifest excess sentence appeals:

•	 sentencing is a discretionary exercise by first 
instance judges, with appellate courts only 
intervening if error is established, not simply 
because they would have imposed a different 
sentence;4

•	 it is a stringent ground, difficult to make 
good5 (despite this, it is the most common 
basis for sentence appeals in Victoria6 - for 
instance, it was argued in 81% of offender 
sentence appeals in 2021);7 and

•	 the requirement of consistency in sentencing 
requires consistent application of principle,8 
rather than outcome (however it has recently 
been observed that this should logically 
result in at least some level of numerical 
consistency).9
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It is also often said that a sentence is either 
manifestly excessive or it is not, and that ‘arguments 
of manifest excess do not allow for much argument 
or elaboration’.10 On its face, this assertion seems 
to stand in stark contrast to the detailed arguments 
made by counsel in manifest excess appeals,11 as 
well as the extensive reasoning proffered by the 
Court of Appeal when it finds a sentence manifestly 
excessive. However, perhaps what is really being 
said here is not that findings of manifest excess are 
ineffably incapable of explanation, but instead that 
the sentence has exceeded the permissible (and 
fuzzy) bounds of the appropriate sentencing range to 
the point where it is in a territory where no reasonable 
minds could disagree.12 That is, the sentence is not 
just excessive; it is manifestly so.

AIM AND METHOD
With that in mind, our research aimed to identify how 
much a sentence must stray from the permissible 
range in order to attract the classification of manifestly 
excessive. To do so, we identified the minimum 
numerical and proportional changes made to 
sentencing orders in Victoria as a result of successful 
manifest excess sentence appeals. Almost a decade 
ago, Krasnostein and Freiberg suggested that ‘in a 
large number of cases, the changes are minor when 
considered against the jurisprudential adjectives 
applied to the appellate process in relation to manifest 
error’ but that ‘until a closer analysis is possible … 
these conclusions must be tentative at best’.13 

10 Ah-Kau and Anor [2018] VSCA 296, [30].
11 See, for example, Kulafi v The Queen [2021] VSCA 369, [4], [50].
12 See also Chris Maxwell, ‘The statutory implication of reasonableness and the scope of Wednesbury unreasonableness’  
 (2017) 28 PLR 3, where Justice Maxwell argues that manifest excess involves a conclusion that the sentence was unreason 
 able in the administrative law sense.
13 Sarah Krasnostein and Arie Freiberg, ‘Manifest error: Grounds for review?’ (2012) 36 Australian Bar Review 1, 19.
14 Appeals from the Magistrates’ Court were excluded for two reasons: first, because it would be unfeasible given they are  
 too numerous and the decisions rarely publicly available; and second, even if it was feasible, because (for now) Magistrates’  
 Court sentences are appealed on a de novo basis – there is no need to establish manifest excess.
15 We excluded manifest inadequacy appeals by the prosecution because of a concern that the existence of residual discretion  
 not to interfere may influence the approach of courts on cases at the edge of whether a sentence is manifestly excessive or 
 inadequate.
16 For access to the original dataset, please contact the authors.
17 Criminal Procedure Act 2009 (Vic) s 3 (definition of sentence).
18 We have also included the one and only case in which the duration of a youth justice centre order was considered manifestly  
 excessive: Scammell v The Queen [2015] VSCA 206. It is not a prison sentence per se, but it is a quantifiable period of  
 detention.
19 See, for example, Stevens v The Queen [2020] VSCA 170; Di Tonto v The Queen [2018] VSCA 312; Koukoulis v The Queen  
 [2020] VSCA 19; Zakkour v The Queen [2020] VSCA 72; Murphy v The Queen [2019] VSCA 189; Robson v The Queen [2018]  
 VSCA 256; Smith v The Queen [2014] VSCA 241.

Our research attempts that closer analysis. We 
examined all 100 sentence appeals from the higher 
courts14 in the seven years from 2014 to 2020 in 
which an offender successfully argued manifest 
excess15 and the pre-and post-appeal sentence was 
a term of imprisonment.16

For the purpose of this analysis, we identified four 
different types of sentences which may be challenged 
as manifestly excessive:

•	 a charge-level sentence;
•	 a cumulation order;
•	 the non-parole period; and/or
•	 the total effective sentence (recognising that 

this is not technically a ‘sentence’17).

We then examined the difference between the 
targeted pre- and post-appeal sentences to 
investigate the extent to which those sentences were 
adjusted following a conclusion of manifest excess. 

We limited our attention to cases where a sentence of 
imprisonment was replaced with a new sentence of 
imprisonment18 to ensure the difference between the 
two was quantifiable, as raw numeric comparisons 
between imprisonment and other sanctions, such 
as combined orders, suspended sentences, CCOs, 
fines or some other sanctions, overlook the intensity 
of different sanctions and so would not be valid 
comparisons.19 
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We also limited our attention only to the particular 
sentences within those cases that were expressly 
deemed to have been manifestly excessive, 
excluding sentences that were amended either due 
to specific error20 or as a necessary consequence of 
the successful manifest excess argument.21 There 
were some cases where we would have inferred from 
the reasoning that it was only a charge-level sentence 
or cumulation order that was manifestly excessive, 
and not the total effective sentence, but in which 
the court expressly stated that the total effective 
sentence was (or was also) manifestly excessive. 
Where this occurred we treated those cases as a 
successful challenge to the total effective sentence.22 
As the Court of Appeal has described, the sentencing 
discretion for the entire case will sometimes need 
to be reopened even when only a single charge-
level sentence is found to be manifestly excessive, 
because the ‘“omelette” is difficult to “unscramble”’.23

For each of the 100 cases, we then coded: the 
sentence type(s) targeted by the successful manifest 
excess argument, the original and new total effective 
sentences and non-parole periods (regardless of 
whether they were specifically targeted), the original 
and amended charge-level sentences and cumulation 
orders for each offence subject to a successful 
manifest excess argument, and a brief description of 
the basis upon which the court found the targeted 
sentence(s) manifestly excessive.

20 See, for example, Fernando v The Queen [2017] VSCA 208 (the sentence on charge 1 was overturned because of specific  
 error while the sentence on charge 2 was overturned because it was manifestly excessive, therefore only the sentence for  
 charge 2 was coded).
21 See, for example, Younan v The Queen [2017] VSCA 12 (the cumulation orders changed simply as a by-product of  
 successfully appealing the charge-level sentences).
22 See, for example, Ball v The Queen [2014] VSCA 226, [56]; Gul v The Queen [2016] VSCA 82, [69]; Underwood  
 (a pseudonym) v The Queen [2018] VSCA 87, [28]; Frost v The Queen; Deen v The Queen [2020] VSCA 53, [51] and [71]; Vu v  
 The Queen [2020] VSCA 59, [53].
23 Hibgame v The Queen [2014] VSCA 26, [36].
24 Just four of these involved the total effective sentence as the only sentence type successfully appealed: Teryaki v The Queen  
 [2019] VSCA 120; Luu v The Queen [2018] VSCA 92; Hermanus (a pseudonym) v The Queen [2015] VSCA 304; Saleem v The  
 Queen [2014] VSCA 190.
25 Just four of these involved the non-parole period as the only sentence type successfully appealed: Begg & Ors v The Queen  
 [2020] VSCA 183 (Hobby); Ballantyne v The Queen [2020] VSCA 115; Hui & Anor v The Queen [2015] VSCA 314 (Hui); Altun v  
 The Queen [2014] VSCA 46.

26 Forty-five of these involved one or more charge-level sentences as the only sentence type successfully appealed.
27 Just four of these involved a cumulation order as the only sentence type successfully appealed: Flynn (a pseudonym) v The  
 Queen [2020] VSCA 173; Young & Ors v The Queen [2015] VSCA 265 (all three appellants).

28 Hui & Anor v The Queen [2015] VSCA 314.
29 Vu v The Queen [2020] VSCA 59, [53].

THE MINIMUM RATES OF CHANGE IN 
SUCCESSFULLY APPEALED SENTENCES
Across the 100 cases we reviewed, there were 
285 unique imprisonment sentences successfully 
appealed as manifestly excessive: 39 total effective 
sentences (in 39 cases),24 25 non-parole periods 
(in 25 cases),25 150 charge-level sentences (in 76 
cases)26 and 71 cumulation orders (in 30 cases)27.

The smallest proportional changes in any sentence 
as a result of a finding of manifest excess were:

•	 an 8.3% reduction in a non-parole period (a 
non-parole period of 6 years was manifestly 
excessive because it represented 80% of the 
7.5-year total effective sentence);28

•	 a 10% reduction in a total effective sentence (3 
years’ cumulation for recklessly causing serious 
injury in addition to a 12-year base sentence for 
manslaughter ‘resulted in a head sentence that 
is manifestly excessive’, so the court reduced 
the total effective sentence from 15 to 13.5 
years);29
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•	 a 10% reduction in two charge-level sentences 
(5 years’ prison for intentionally causing serious 
injury was reduced to 4.5 years on what seem 
to be parity grounds but also because the 
sentence was manifestly excessive,30 and a 
20-year prison sentence was reduced to 18 
years because a 20-year prison sentence 
for an offence ‘within the lowest category of 
seriousness for … murder’ was inconsistent 
with current sentencing practices31);

•	 an 11.1% reduction in a charge-level sentence 
(two charge-level sentences for defensive 
homicide were reduced as manifestly excessive, 
one from 9 years down to 8 years);32 

•	 an 11.1% reduction in a cumulation order (for 
an arson charge, from 9 months down to 8 
months);33

•	 a 12.5% reduction in a total effective sentence 
(the same case in which a charge-level sentence 
for defensive homicide was reduced by 11.1% 
above);34

•	 a 12.5% reduction in two charge-level 
sentences (in one case, a charge-level sentence 
for armed robbery was reduced from 4 years 
to 3.5 years because the original court had not 
given adequate weight to the offender’s frank 
admissions and assistance to authorities,35 and 
in another case the charge-level sentence for 
a rape offence was reduced from 8 years to 7 
years because the offence occurred as part of a 
course of conduct36); and

30 Xiberras v The Queen [2014] VSCA 170.
31 McPhee v The Queen [2014] VSCA 156.
32 Ball v The Queen [2014] VSCA 226. 
33 Anderson v The Queen [2019] VSCA 42.
34 Ball v The Queen [2014] VSCA 226.
35 Younan v The Queen [2017] VSCA 12.
36 Zhao v The Queen [2018] VSCA 267.
37 Byrnes v The Queen [2015] VSCA 157.
38 Saleem v The Queen [2014] VSCA 190.
39 Luu v The Queen [2018] VSCA 92.
40 Hui v The Queen [2015] VSCA 314.
41 Hobby v The Queen [2020] VSCA 183; Collins (a pseudonym) v The Queen [2018] VSCA 131; Altun v The Queen [2014] VSCA 46.
42 Mendoza-Cortez v The Queen [2016] VSCA 302, [76]; Nguyen v The Queen [2014] VSCA 53, [26].
43 Dhal v The Queen [2020] VSCA 90 (reducing a sentence for possessing a flick knife from 2 months to 1 month).

•	 a 13.3% reduction in a non-parole period 
(reducing a 7.5-year non-parole period to 6.5 
years, alongside a reduction in the total effective 
sentence from 10.5 years to 8.5 years, because 
the sentencing judge had given insufficient 
weight to mitigatory factors).37

The smallest numerical changes for each sentence 
type were:

•	 a 4-month reduction in a 20-month total effective 
sentence;38

•	 a 5-month reduction in a 3-year total effective 
sentence;39

•	 a 6-month reduction in a 6-year non-parole 
period;40

•	 a 10-month reduction in three non-parole 
periods (2 years, 30 months and 82 months);41

•	 a 3-week reduction in two 1-month charge-level 
sentences;42

•	 a 1-month reduction in a 2-month charge-level 
sentence;43 and

•	 a 1-month reduction in six cumulation orders 
of 1 month (2), 2 months (2), 6 months and 9 
months. 

From these examples, we see that the minimum 
change is best understood in terms of a percentage 
reduction, rather than an absolute reduction. Cases 
such as Younan and McPhee stand at opposite ends 
of the scale in absolute terms (original sentences 
of 4 years vs 20 years), but converge to a minimum 
percentage reduction of 10% to 12.5%. This is 
unsurprising. 
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While the impact of imprisonment has been said 
to increase exponentially with length,44 a proper 
allowance for a first-instance judge’s discretion 
must recognise the scale of offending. It would, 
we suggest, be manifestly unfair if the range were 
conceived on a raw numerical basis, such as plus or 
minus 1 year, given this could, for example in relation 
to a low severity offence, justify a sentence anywhere 
between 6 months and 2.5 years.

While the focus and purpose of our study was to 
examine the minimum extent of change where a 
sentence was found manifestly excessive, we also 
gathered data on the extent of change across all 
manifestly excessive sentences within our dataset. 
Figure 1 shows that proportional reductions of less 
than 20% were far rarer for cumulation orders (2.8%) 
and charge-level sentences (10.0%) than they were 
for non-parole periods (26.1%) and total effective 
sentences (21.1%). This seems to be because 
cumulation orders and charge-level sentences are 
typically shorter than non-parole periods and total 
effective sentences. For instance, as can also be 
seen in Figure 1, reductions of less than 20% were 
rare for sentences shorter than 2 years (1.9%), but 
became more common amongst longer sentences: 
6.0% (2 to <4 year sentences), 9.8% (4 to <6 year 
sentences), and then 25.3% (6+ year sentences). 
In effect, shorter sentences required less absolute 
change to be declared manifestly excessive (eg. a few 
weeks or a month off of a 1- or 2-month sentence).

44  Azzopardi v The Queen [2011] VSCA 372, [62].
45  See, eg, Maddocks v The Queen [2020] VSCA 47, [51]; R v Benton [2007] VSCA 71, [11] and [19].
46  Green & Anor v The Queen [2011] HCA 49, [73].

IT’S MANIFESTLY EXCESSIVE,  
BUT IS IT ‘TINKERING’?
There is, of course, no magic formula for determining 
when a sentence breaches the elusive boundary of 
the permissible sentencing range. However, there 
appears to be a spectrum along which sentences 
approach a finding of manifest excess. First are 
sentences that are at ‘the upper end of the range’45 
(high, but within the permissible scope of discretion), 
then sentences that are excessive but for which any 
change would amount to ‘pointless tinkering’46 (just 
outside the permissible scope of discretion), and 
finally, sentences that are so manifestly excessive 
as to require rectification (unacceptably beyond the 
permissible scope of discretion). Precisely when a 
sentence traverses from one category to the next will 
be dependent on the context of each case. But the 
above analysis of 100 successful sentence appeals 
suggests that (in general) a sentence would need 
to receive at least a 10% reduction, and even more 
if the sentence is a short one. For the most part, 
this seems consistent with the types of sentence 
changes that the Court of Appeal has described as 
either amounting to tinkering or not, with 10% being 
the cut-off in most cases.

Figure 1: Proportional decrease (%) in manifestly excessive sentences
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The Court has stated the following would amount to 
tinkering, in the circumwstances of each case: 

•	 increasing a total effective sentence from 10 
years to 10 years and 9 months (7.5%),47 

•	 increasing a total effective sentence from 9 
years to 10 or 11 years (11% or 22%),48 

•	 reducing a non-parole period from 10 years 
to 9 years (10%),49  

In contrast, the Court has held the following would 
not amount to tinkering, in the circumstances of each 
case: 

•	 ‘doubling’ a total effective sentence from 1 to 
2 years (100%);50 

•	 increasing a total effective sentence from 6.5 
to 7.5 years (15%);51 

•	 increasing a total effective sentence from 
16.5 to 18 years (9%);52 

•	 reducing a charge-level sentence from 4 to 3 
years (25%);53 and 

•	 reducing a non-parole period from 2.5 years 
to 2 years (20%).54 

47 Director of Public Prosecutions v Reid [2020] VSCA 247, [111].
48 Director of Public Prosecutions v Osborn [2018] VSCA 207, [115].
49 DP v The Queen [2011] VSCA 1, [36].
50 Director of Public Prosecutions v Truong [2004] VSCA 172, [26].
51 Director of Public Prosecutions v Di Nunzio [2004] VSCA 78, [8].
52 R v Tran [2008] VSCA 80, [47] (the Court said that ‘For anyone who might be disposed to say’ that this amounted to  
 tinkering, they should ‘reflect upon how much is done by most people in one day, one week, or one month of their lives, let  
 alone how much in one year’).
53 R v Siggins [2002] VSCA 97, [34].
54 R v Lay [2008] VSCA 120, [42] (‘for a youthful offender who is making considerable efforts to reform … a 6 months’  
 reduction of his non-parole period is likely to have a significant impact on the course of his life’).
55 Bieljok v The Queen [2018] VSCA 99, [51]. See also, R v Clark [2007] VSCA 254, [13] (‘any reduction in the order of  
 concurrency on this count would be mere tinkering, given my conclusion that the total effective sentence was not  
 manifestly excessive’).
56  Young & Ors v The Queen [2015] VSCA 265, [82].
57  Lieu v The Queen [2016] VSCA 277, [46].

There is, though, an unresolved issue about whether 
tinkering is viewed via the effect of interference on 
the successfully challenged sentence (which would 
require a lower threshold for appellate intervention), 
or from its effect on the total effective sentence as a 
whole (which would require a higher threshold). For 
instance, both Bieljok55 and Young & Ors56 involved a 
proposed three month reduction in a cumulation order. 
However, this was considered tinkering in Bieljok 
where it would reduce the total effective sentence 
from 2.75 years to 2.5 years, but was considered 
appropriate in Young & Ors, despite reducing the 
total effective sentence from 7.75 years to 7.5 years. 
It would, of course, be both over-simplistic and 
contrary to principle to reduce the sentence appeal 
process to a mere mathematical exercise.57 However, 
this example reflects the imprecision that exists in 
the notion of ‘tinkering’ and the uncertainty around 
whether it is assessed at an individual sentence level 
or its effect on the total effective sentence.
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CONCLUSION
To date, there has been no empirical research identifying the boundaries of judicial discretion in sentencing. 
How much must a sentence stray from the permissible range in order to attract the classification of manifestly 
excessive, thereby justifying appellate intervention? Or, expressed another way, how wide really is the 
sentencing judge’s discretion? We found that the minimum rate of change required for a declaration of 
manifest excess is about 10%, but even then, that rate of reduction is rare and typically only available for 
longer sentences (at least 4 years).

The significance of these findings on the scope of a judge’s discretion is difficult to assess. On one view, they 
suggest that the window of discretion is quite narrow, possibly as low as 10%. However, what is unknown is 
where within a wider permissible range the appellate re-sentencing sits. For example, in Younan, the Court of 
Appeal reduced a sentence for armed robbery from 4 to 3.5 years (12.5%). If the appellate court re-sentences 
at the top of the range, by implicitly following a principle of least disturbance so that it makes the smallest 
change necessary to correct the erroneous sentence, then it remains possible that any sentence between, 
for example, 2.5 to 3.5 years would have been permissible. The other possible view is that appellate courts 
sentence in the middle of the permissible range once the discretion is re-opened. That would be consistent 
with appellate statements that an error in the original sentence (including manifest excess) re-opens the 
sentencing discretion,58 with the court considering for itself what sentence is appropriate.

Regardless of what these findings ultimately demonstrate about the width of sentencing judges’ discretion, 
they do suggest that practitioners should be clear about precisely which sentence/s within a case are targeted 
as manifestly excessive. As the diametric outcomes in Young & Ors and Bieljok illustrate, it may well be that 
targeting a smaller sentence (such as a cumulation order or charge-level sentence), rather than the much 
longer head sentence in a case, will mean the difference between success or not, particularly given the Court 
of Appeal’s willingness (in Tran) to acknowledge the lived reality of an extra day, week or month in prison. 

58  See, eg, R v Hill [2004] VSCA 116, [23] and R v Gill [2010] VSCA 67, [43]. 


